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CHAPTER  XXVII. 

CONDITIONS. 

I.   Conditions,    whether    precedent    or  riage;  and  as  to  such  Conditions 

subsequent. — Consequences  of  this  being    in    terrorem    only. —  What 

Distinction.  amounts  to  a  Performance  of  Co 


II.  Conditions  void  for  Repugnancy,  and 
herein  as  to  Provisions  restrictive 
of  A  lienation,  to  defeat  an  Estate 
on  Bankruptcy,  &c. 

III.   Conditions  in    restraint  of  Mar- 


ditions  requiring  Consent,  &c. 
—  Observations  on  miscellaneous 
Cases. 

IV.   Condition    as   to    changing    or    as- 
suming a  Name,  <kc. 


I.  No  precise  form  of  words  is  necessary,  in  order  to  create  Conditions, 
conditions  in  wills ;    any   expressions   disclosing  the  intention  how  createcj> 
will  have  that  effect.     Thus,  a  devise  to  "  A.,  he  paying/'  or 
"he  to  pay,  500/.  within  one  month  after  my  decease,"  would 
be  a  condition  (a),  for  breach  of  which  the  heir  might  enter  (b)  : 
unless  the  property  were    given    over   in    default,   by  way  of 
executory  devise  (c). 

Conditions   are   either   precedent  or  subsequent ;    in  other  Conditions 
words,  either  the  performance  of  them  is  made  to  precede  the  subsequent*"" 

(a)  1  Co.  Lit.  236  b.  In  Re  Wellhead,  25  Beav.  612,  a  bequest 

(b)  But  as  to  the  equitable  relief  af-  towards  the  endowment  of  a  church  in 
forded  in  such  cases,  see  Hayes  v.  Hayes,  consideration  of  which  testator's  nephew 
Finch,    231,    and  cases   cited   and  com-  and  his  heirs  were  to  nominate  every  third 
mented  on,  Hayes  &  Jarm.  Cone.  Wills,  incumbent,  was  held  not  a  condition,  but 
3rd  Ed.    398,   [4  Ed.   386  ;  and  to  the  a  purchase  of  the  right ;  and  the  bishop 
cases  there  cited,  add  Paine  v.  Hyde,  4  declining  to  concede  the  right,  the  legacy 
Beav.  468;  Hawlcesv.  Baldwin,  9  Sim.  failed.] 

355 ;  Steuart  v.  Frankland,  16  Jur.  738.  (c)  See  last  Chapter. 
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Instances  of 
conditions  pre- 
cedent. 


Legacy  charge 
on  land  given 
\ipon  marriage 
with  consent. 


Rent-charge 
upon  condition 
that  the  devisee 
releases. 


What  makes  a 
condition  pre- 
cedent. 


vesting  of  an  estate,  or  the  non-performance  to  determine  an 
estate  antecedently  vested.  But  though  the  distinction  between 
these  two  classes  of  cases  is  sufficiently  obvious  in  its  con- 
sequences ;  yet  it  is  often  difficult,  from  the  ambiguity  and 
vagueness  of  the  language  of  the  will,  to  ascertain  whether  the 
one  or  the  other  is  in  the  testator's  contemplation;  i.e.,  whether 
he  intend  that  a  compliance  with  the  requisition  which  he  has 
chosen  to  annex  to  the  enjoyment  of  his  bounty  shall  be  a 
condition  of  its  acquisition,  or  merely  of  its  retention. 

As  on  questions  of  this  nature  general  propositions  afford 
but  little  assistance  in  dealing  with  particular  cases  of  diffi- 
culty (d),  we  shall  proceed  to  the  immediate  consideration  of 
the  cases ;  adducing  some  instances,  first,  of  conditions  pre- 
cedent ;  and,  secondly,  of  conditions  subsequent. 

In  an  early  case  (e),  where  a  man  devised  a  term  to  A.  if  he 
lived  to  the  age  of  twenty-five,  and  paid  to  his  eldest  brother  a 
certain  sum  of  money ;  it  was  agreed  that  no  estate  passed  until 
that  age,  and  payment  of  the  money. 

So  where  (/)  A.  charged  his  real  estate  with  5007.  to  be  paid 
to  his  sister  H.  within  one  month  after  her  marriage,  but  so  as 
she  married  with  the  approbation  of  his  brother  J.,  if  living; 
and,  in  case  she  married  without  his  consent,  the  500/.  was  not 
to  be  raised.  H.  married  in  the  lifetime  of  J.,  and  without  his 
consent ;  and  it  was  held  that,  this  being  a  condition  precedent, 
nothing  vested. 

Again,  where  (g)  V.  devised  to  his  sister  A.  a  rent-charge,  to 
be  paid  half-yearly  out  of  the  rents  of  his  real  estate,  during 
her  life;  and,  by  a  codicil,  declared  that  what  he  had  given  to 
her  should  be  accepted  in  satisfaction  of  all  she  might  claim 
out  of  his  real  or  personal  estate,  and  upon  condition  that  she 
released  all  her  right  or  claim  thereto,  to  his  executors.  The 
Court  held,  it  was  a  condition  precedent,  and  that  an  action, 
which  the  husband  as  administrator  had  brought  for  the  arrears, 
could  not  be  sustained.  Willes,  C.  J.,  observed,  that  no  words 
necessarily  made  a  condition  precedent ;  but  the  same  words 
would  make  a  condition  either  precedent  or  subsequent,  accord- 


(d)  But  see  some   general   rules   laid 
down  by   Willes,   C.  J.,   in  Acherley  v. 
Vernon,  Willes,  153. 

(e)  Johnson 

8  Vin.  Ab.  104,  ^.  a. 

(/)  Reves  v.  Ilerne,  5  Vin.  Ab.  343, 


pi.  41. 

(g)  Acherley  v.   Vernon,  Willes,  153. 
a~.  „!_  QiUatt  v.  Wray,   1  P.  W.  284  ; 
v., Aston,  1  Atk.  361,  Cora.  Rep. 
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ing  to  the  nature  of  the  thing,  and  the  intent  of  the  parties.     CHAP.  xxvn. 


If,  therefore,  a  man  devised  one  thing  in  lieu  or  consideration 
of  another,  or  agreed  to  do  anything,  or  pay  a  sum  of  money  in 
consideration  of  a  thing  to  be  done,  in  these  cases  that  which 
was  the  consideration  was  looked  upon  as  a  condition  precedent. 
There  was  (he  said)  no  pretence  for  saying,  in  the  present  case, 
that  the  devisee  could  not  perform  the  condition  before  the 
time  of  payment  of  the  annuity ;  for  the  first  payment  was  not 
to  be  until  six  months  after  the  testator's  decease,  and  she 
might  as  well  release  her  right  in  six  months,  as  at  any  future 
time.  Besides,  the  penning  of  the  clause  afforded  another  very 
strong  argument  that  this  was  intended  to  be  a  condition  pre- 
cedent; for  all  the  words  were  in  the  present  tense.  The 
testator  willed  that  this  annuity  be  accepted  in  satisfaction  and 
upon  condition  that  "  she  release,"  which  is  just  the  same  as  if 
he  had  said,  "I  give  her  the  annuity,  she  releasing,"  which 
expression  had  been  always  holden  to  make  a  condition  pre- 
cedent, as  appeared  from  Large  v.  Cheshire  (h),  where  a  man 
agreed  to  pay  J.  S.  50/.,  he  making  plain  a  good  estate  in 
certain  lands. 

Again,  in  the  case  of  Randall  v.  Payne  (i),  where  a  testator,  Other  cases  of 
after  giving  certain  legacies  to  J.  and  M.,  added,  "If  either  of 
these  girls  should  marry  into  the  families  of  G.  or  R.,  and  have 
a  son,  I  give  all  my  estate  to  him  for  life  (with  remainder  over) ; 
and  if  they  shall  not  marry"  then  he  gave  the  same  to  other 
persons.  Lord  Thurlow  held  this  to  be  a  condition  precedent ; 
and  that  nothing  vested  in  the  devisees  over  while  the  perform- 
ance of  the  condition  by  J.  or  M.  was  possible,  which  was  during 
their  whole  lives  (k) ;  and  that  their  having  married  into  other 
families  did  not  preclude  the  possibility  of  their  performing  the 
condition,  as  they  might  survive  their  first  husbands. 

So  in  the  case  of  Lester  v.  Garland  (I),  where  L.  by  his  will 
bequeathed  the  residue  of  his  personal  estate  to  trustees,  upon 
trust  that,  in  case  his  sister  S.  P.  should  not  intermarry  with 
A.  before  all  or  any  of  the  shares  thereafter  given  to  her  children 
should  become  payable;  and  in  case  his  sister  should,  within 
six  calendar  months  after  his  decease,  give  such  security  as  his 
trustees  should  approve  of,  that  she  would  not  intermarry  with 

(h)  1  Vent.  147.  2  Salk.  571T  stated  infra,  p.  5  ;  Lowe  v. 

(i)  1  B.  C.  C.  55.  Manners,  5  B.  &  Aid.  917. 

V*)  As  to  this,  see  Page  v.  Hayward,  (I)  15  Yes.  248. 
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for  performing 
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to  be  exclusive 
of  the  day  of 
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death. 


Cases  of  con- 
ditions subse- 
quent. 


A. ;  or  in  case  she  should  so  marry,  after  all  or  any  of  the  shares 
bequeathed  to  her  children  should  be  paid  to  him,  her  or  them, 
that  she  would,  within  six  calendar  months  after  such  marriage, 
pay  the  amount,  or  cause  such  child  or  children  who  should 
have  received  his,  her,  or  their  share  or  shares,  to  refund ;  then 
and  not  otherwise,  the  trustees  were  directed  to  pay  such  resi- 
duary estate  to  the  eight  children  of  S.  P.  at  the  age  of  twenty- 
one  or  marriage,  with  benefit  of  survivorship  ;  and  the  testator 
provided,  that  in  case  his  said  sister  should  intermarry  with  A. 
before  all  or  any  of  the  shares  should  be  payable,  or  should 
refuse  to  give  such  security  as  aforesaid,  then  he  directed  1,000/. 
a-piece  only  to  be  paid  to  the  children ;  and,  subject  thereto, 
gave  his  residuary  estate  to  the  children  of  another  sister.     It 
was  agreed  that  this  was  a  condition  precedent ;  and  the  only 
question  was,  whether  the  computation  of  the  six  months  was 
inclusive  or  exclusive  of  the  day  of  the  testator's  decease,  he 
having  died  on  the   12th  of  January,  and  the  security  having 
been  given  on  the  12th   of  July.     Sir  W.  Grant,  M.  R.,  con- 
sidered that  the  reason  of  the  thing  required  the  exclusion  of 
the  day,  as  the  legatee  could  not  reasonably  be  supposed    to 
have  any  opportunity  of  beginning,  on  the  day  of  L.'s  death, 
the  deliberation  which  was  to  govern  the  election  ultimately  to 
be  made  (m). 

So,  in  Ellis  v.  Ellis  (n)}  where  a  testator  bequeathed  to  his 
grand-daughter,  "  if  she  be  unmarried,  and  does  not  marry 
without  the  consent  of  my  trustees,"  the  sum  of  400/. ;  one 
moiety  to  be  paid  upon  her  marriage,  if  her  marriage  should  be 
made  with  consent,  and  the  other  in  one  year  afterwards  ;  but  if 
she  were  then  married,  or  should  marry  without  such  consent, 
then  the  400/.  to  "  sink  in  the  personal  fortune."  Lord  Redes- 
dale  was  of  opinion  that  marriage  was  a  condition  precedent, 
and  that  the  legacy  was  wholly  contingent  until  that  event. 

One  of  the  earliest  examples  of  a  condition  subsequent  in 
wills  is  afforded  by  the  case  of  Woodcock  v.  Woodcock  (o),  where 
W.  devised  a  leasehold  house  to  J.  for  her  life ;  and  if  she  died 


[(m)  See  also  Gorst  v.  Latencies,  11 
Sim.  434.] 

(n)  1  Sch.  &  Lef.  1.  Compare  this 
case  with  Wheeler  v.  Bingliam,  3  Atk. 
364.  See  further,  as  to  conditions  pre- 
cedent, Fryv.  Porter,  1  Ch.  Gas.  138; 
Semphillv.  Bayly,  Pre.  Cb.  562;  Pulling 
\.  Eeddy,  1  Wils.  21 ;  Elton  v.  Elton,  Ib. 


159;  Garbut  v.  Hilton,  1  Atk.  381; 
Reynisli  v.  Martin,  3  Atk.  330  ;  Long  v. 
Dennis,  4  Burr.  2052;  StacTcpole  v. 
Beaumont,  3  Ves.  89;  [Larimer's  case, 
Dyer,  596;  Atkins  v.  Hiccoclcs,  1  Atk. 
500  ;  Morgan  v.  Morgan,  15  Jur.  319, 
20  L.  J.  Ch.  109.] 
(o)  Cro.  El.  795. 
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before   S.,  then  that  S.  should  have  it  upon   such  reasonable     CHAP.  XXVH. 


composition  as  should  be  thought  fit  by  his  overseers  (i.  e.  his 
executors),  allowing  to  his  other  executors  such  reasonable  rates 
as  should  be  thought  meet  by  his  overseers.  It  was  agreed  by 
the  Court  that  this  condition  was  subsequent,  as  the  overseers 
might  make  agreement  with  him  at  any  time. 

So,  in  Popham  v.  Bampfield  (p},  where  one  R.  devised  real 
estate  to  trustees  for  payment  of  debts,  and,  after  his  debts 
paid,  then  in  trust  for  A.  and  his  heirs  male ;  but  declared  that 
A.  should  have  no  benefit  of  this  devise,  unless  his  father  should 
settle  upon  him  a  certain  estate ;  and  in  default  thereof,  or  if 
A.  died  without  issue,  then  over.  It  was  held,  that  this  was  a 
condition  subsequent,  and  was  performed  by  the  father  devising 
his  estate  to  the  son. 

So,  in  the  case  of  Peyton  v.  Bury  (q),  where  one  bequeathed  Condition  sub- 
the  residue  of  his  personal  estate  to  S.,  provided  she  married  se<lue] 
with  the  consent  of  A.  and  B.,  his  executors  in  trust,  and  if  S. 
should  marry  otherwise,  he  bequeathed  the  said  residuum  to  W. 
A.  died;  after  which  S.  married  without  the  consent  of  B. 
The  M.  R.  observed,  it  was  very  clear  that,  in  the  nature  of  the 
thing,  and  according  to  the  intention  of  the  testator,  this  could 
not  be  a  condition  precedent ;  for,  at  that  rate,  the  right  to  the 
residue  might  not  have  vested  in  any  person  whatever  for  twenty 
or  thirty  years  after  the  testator's  death,  since  both  of  the 
executors  might  have  lived,  and  S.  have  continued  so  long 
unmarried,  during  all  which  time  the  right  to  the  residue  could 
not  be  said  to  be  beneficially  in  the  executors,  they  being 
expressly  mentioned  to  be  but  executors  in  trust  (/•).  In  this 
case,  he  observed,  the  bequest  over  shewed  what  the  testator 
meant,  by  making  marriage  with  consent  a  condition  in  the 
previous  gift,  namely,  that  marriage  without  consent  was  to  be 
a  forfeiture  (s).  The  case  seems  somewhat  analogous,  in  principle, 
to  those  (t)  in  which  a  devise  or  bequest,  if  the  object  shall 
attain  a  certain  age,  with  a  gift  over  in  case  he  shall  die  under 
that  age,  has  been  held  to  be  immediately  vested. 

Again,  in  Page  v.  Hayward  (u),  where  a  testator  devised  lands 

(p)  1  Vern.  79,  1  Eq.  Ca.   Ab.  108,  augmentation   of    the    contingently   dis- 

pl.  2.  posed -of  residue. 

(q)  2  P.  W.  626.     See  also  Gulliver  v.  [(s)  See  Knight  v.  Cameron,  U  Ves, 

Ashby,  4  Burr.  1929,  stated  post,  8.  392.] 

(r)  Nor  would  the  intermediate  bene-  (t)  Ante,  ch.  xxv. ,  s.  2. 

ficial   interest  have  belonged  to  them  if  (*)  2  Salk.  570. 

they   had    not.     It  would  have  gone  in 
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CHAP,  xxvir. 


Remark  on 
Aislabie  v. 
Rice. 


to  M.  and  tlic  heirs  male  of  her  body,  upon  condition  that  she 
married  and  had  issue  male  by  a  Searle;  and,  in  default  of 
both  conditions,  he  devised  the  lands  to  E.  in  the  same  manner, 
with  remainders  over  :  it  was  held,  that  M.  and  E.  took  estates 
tail,  which  did  not  determine  by  marrying  another  person, 
inasmuch  as  they  might  survive  their  first  husband,  and  marry 
a  Searle.  In  this  case  the  limitation  was,  in  effect,  and  seems 
to  have  been  regarded  by  the  Court,  as  a  devise  in  special  tail 
to  M.  and  E.  successively,  i.  e.  to  them,  and  the  heirs  male  of 
their  bodies,  begotten  by  a  Searle. 

So,  in  the  more  recent  case  of  Aislabie  v.  Rice  (a?),  where  a 
testator  devised  certain  lands  and  furniture  to  H.  and  her 
assigns  for  her  life,  in  case  she  continued  unmarried ;  and,  after 
her  decease,  he  devised  the  lands  and  furniture  to  such  persons 
as  she  should  by  deed  or  will  appoint,  and,  for  want  of  appoint- 
ment, then  over ;  but  in  case  H.  should  marry  in  the  lifetime 
of  the  testator's  wife,  and  with  her  consent,  or,  after  her  death, 
with  the  consent  of  A.  and  B.  or  the  survivor,  then  H.  should 
enjoy  the  lands  and  furniture  in  the  same  manner  as  she  would 
have  done  if  she  had  continued  unmarried.  The  testator's  wife 
and  A.  and  B.  all  died;  after  which  H.  married.  She  and  her 
husband  sold  the  property  in  question ;  and  the  purchaser 
objecting  to  the  title,  Sir  W.  Grant,  M.  R.,  sent  a  case  to  the 
Common  Pleas,  on  the  question  as  to  what  estate  H.  took  under 
the  will.  The  Court  certified  that  H.  took  an  estate  for  life, 
with  a  power  of  appointment  over  the  fee,  subject,  as  to  her  life 
estate  only,  to  the  condition  of  her  remaining  sole  and  unmarried, 
which  condition  was  qualified  by  the  proviso,  that  a  marriage 
with  the  consent  of  the  persons  mentioned  should  not  deter- 
mine her  life  estate ;  that  the  condition  was  a  condition  subse- 
quent, and  as  the  compliance  with  it  was,  by  the  deaths  of 
those  persons,  become  impossible  by  the  act  of  God,  her  estate 
for  life  became  absolute  (y),  and  she  might  execute  the  power. 
Sir  John  Leach,  V.  C.,  in  conformity  to  this  certificate,  decreed 
a  specific  performance  of  the  contract.  The  Court  must,  in 
this  case,  have  considered  the  limitation  as  being,  in  effect,  a 
devise  of  an  entire  estate  for  life,  subject  to  the  condition  of 
marrying  (if  at  all)  with  consent,  which  being  rendered  imprac- 
ticable by  the  death  of  the  persons  whose  consent  was  required, 
the  estate  became  absolute ;  not  (as  the  language  would  seem 


(x)  3  Mad.  256. 


(y)  As  to  this,  see  infra,  10. 
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to  imply)  a  devise  of  two  distinct  estates,  the  one  to  cease  on     CHAP.  xxvn. 
marriage,  under  any  circumstances,  and  the  other  to  commence 
on  marriage  with  consent. 

Of  course,  where  an  interest  is  given  to  certain  persons,  with 
a  direction  that,  on  a  prescribed  event,  as  their  marriage  with- 
out consent,  it  shall  be  forfeited,  such  a  direction  operates 
merely  to  divest,  and  not  to  prevent  the  vesting  of  the  interest 
so  given  (z).  [In  like  manner,  where  an  annuity  is  given  until 
a  certain  event  takes  place,  or  so  long  as  the  annuitant's  conduct 
is  discreet,  the  condition  is  subsequent  (a).  And  it  is  not  the 
less  so  merely  because  the  estate  or  interest  for  the  determina- 
tion of  which  it  provides  is  contingent,  and  can  in  no  case  vest 
before  the  condition  takes  effect;  for  a  contingent  gift  or  interest 
has  an  existence  capable,  as  well  as  a  vested  interest  or  estate, 
of  being  made  to  cease  and  become  void  (#).] 

It  would  seem,  from  the  preceding  cases,  that  the  argument  Conclusions 

.      „  _     .,  -.,.         ,     .  ,    .  from  the  pre- 

m  favour  of  the  condition  being  precedent  is  stronger  where  a  ceding  cases. 

gross  sum  of  money  is  to  be  raised  out  of  land  (c)  than  where 

it  is  a  devise  of  the  land  itself;  where  a  pecuniary  legacy  is 

given,  than  a  residue  (d) ;  where  the  nature  of  the  interest  is 

such  as  to  allow  time  for  the  performance  of  the  act  before  its 

usufructuary  enjoyment  commences,  than  where  not  (e) ;  where 

the  condition  is  capable   of  being  performed  instanter,  than 

where  time  is  requisite  for  the  performance  (/)  ;  while,  on  the 

other  hand,  the  circumstance  of  a  definite  time  being  appointed 

for  the  performance  of  the  condition,  but  none  for  the  vesting 

of  the  estate,  favours  the  supposition  of  its  being  a  condition 

subsequent  (g). 

(z)  Lloyd  v.  JBranton,  3  Mer.  108.  useful  to  refer  to  a  remark  contained  in 

[<«)   Wynne  v.  Wynne,  2  M.  &  Gr.  8.  1   Sag.    Pow.    122,    7th  Ed.,   viz.,   that 

See  Webb  v.  Grace,  2  Phill.  701.  what  by  the  old  Jaw  was  deemed  a  devise 

(b)  Egerlon  v.  Earl  Brownlow,   4  H.  upon  condition,   would  now,  perhaps,  in 
of  L.  Ca.  1.      This  case  (which  involved  almost  every  case,  be  construed  a  devise 
also  a  question  of  public  policy)  was  de-  in  fee  upon  trust ;  and  by  this  construction, 
cided  by  D.  P.,  upon  the  advice  of  Lords  instead  of  the  heir  taking  advantage  of 
Lyndhurst,    Brougham,    Truro  and  St.  the   condition    broken,    the    cestui    que 
Leonards,  against  the  opinion  of  the  ma-  trust  could  compel  an  observance  of  the 
jority  of  the  Judges,  and  overruling  the  trust    by  a  suit   in   equity,    Wright   v. 
decision   of  Lord    Granworth,    V.   C.    (1  Wilkins,    9  W.  K.   161,   Q.    B.    accord- 
Sim.   N.   S.  464),  who  as  L.  C.  retained  ingly.] 

his  original  opinion.]  (d)  Peyton   v.    Bury,    2  P.   W.    626, 

(c)  Indeed,  such  cases  seem  to  fall  a       ante,  5. 

fortiori  under  the  principle  of  the  cases  (e)  Acherley  v.  Vernon,  Willes,  153. 

(referred  to  ante,  v.   i.,  ch.   xxv./s.  v.)  ,(/)  Gulliver  d.    Corrie  v.    Ashby,    4 

in  which  such  charges  were  held  to  fail,  Burr.  1940. 

from  the  death  of  the  devisee  before  the  (g)  Thomas  v.   Eowell,  1   Salk.  170, 

time  of  payment.     [But  here  it  will  be  as  to  which,  see  infra,  10  :  [and  see  per 
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It  is  often  difficult,  from  the  absence  of  declared  intention  on 
Period  allowed    the  point  (h),  to  determine  what  is  the  period  allowed  for  the 

for  performing    perforrnance  Of  a  condition ;  i.  e.,  whether  the  devisee  is  bound 

conditions.  .  c 

to  perform  the  act  within  a  convenient  time  after  the  vesting  ot 

the  interest,  or  has  his  whole  life  for  its  performance.  One  of 
these  conclusions  seems  to  be  inevitable,  for  the  nature  of  the 
case  hardly  admits  of  any  other  alternative.  [The  cases  of 
Randall  v.  Payne  (i)  and  Page  v.  Hayward  (k)  are  instances  of 
the  devisee  having  his  whole  life  for  the  performance  of  the 
condition;  and]  in  Gulliver  v.  Ashby  (/),  where  a  devise  in  tail 
was  declared  to  be  upon  condition  that  the  devisee  assumed  a 
certain  name,  Aston,  J.,  thought  the  devisee  had  his  whole  life 
for  taking  the  name,  and  Lord  Mansfield  said  that  the  Court 
would  perhaps  incline  against  the  rigour  of  the  forfeiture, 
though  the  condition  remained  unperformed  three  years  after 
the  estate  devolved  upon  the  devisee,  when  he  suffered  a  common 
recovery,  and  though  some  of  the  expressions  in  the  will  cer- 
tainly favoured  a  more  rigid  construction  ;  the  testator's  requi- 
sition being,  that  whenever  it  should  happen  that  the  estate 
should  come  to  any  of  the  persons  thereinbefore  named  (there 
being  several  successive  limitations),  the  person  or  persons  to 
whom  the  same  should  from  time  to  time  descend  or  come,  did 
and  should  "then-"  change,  &c.  [The  point  was  not,  however, 
decided ;  the  Court  holding  that  the  plaintiff,  who  was  the  next 
remainderman,  was  not  entitled  to  take  advantage  of  the  breach, 
if  there  was  one.  If]  the  estate  was  not  divested  at  the  time 


[Lord  Bardwicke,  Avelynv.  Ward,  1  Ves. 
422;  Walker  v.  Walker,  29  L.  J.  Ch. 
856.  See,  however,  Roundell  v.  Currer, 
2  B.  C.  C.  67 ;  Robinson  v.  Wheelwright, 
6  D.  M.  &  GK  535. 

(h)  Great  care  in  denoting  the  intention 
is  requisite,  so  as  to  exclude  all  doubt, 
see  Lam/dale  v.  Briggs,  3  Sm.  &  Grif. 
255 ;  Blagrove  v.  JBradshaw,  4  Drew. 
230. 

(i)  1  B.  C.  C.  55. 

(k)  Salk.  570.] 

(?)  1  W.  Bl.  607,  4  Burr.  1929.  In 
Davies  v.  Lowndes,  2  Scott,  67,  1  Bing. 
N.  C.  597,  in  the  event  of  the  testator's 
lawful  heir  not  being  found  within  a  year 
after  his  decease,  he  devised  certain  lands 
to  A.,  "upon  condition  he  changes  his 
name  to  S."  A.  did  not  change  his  name 
to  S.  within  the  year,  but  he  did  so  after 
the  date  of  a  final  decree  in  a  suit  in 
Chancery,  which  gave  him  the  possession 


of  the  property  ;  and  this  was  adjudged 
sufficient. 

As  to  what  amounts  to  a  compliance 
with  particular  requisitions,  see  Mon- 
tar/ue  v.  Beauclerk,  3  B,  P.  C.  Toml. 
277;  Hoed.  Sampsons.  Down,  2  Chitty's 
Gas.  t.  Mansfield,  529 ;  Doe  d.  Duke  of 
Norfolkv.  ffawke,  2  East,  481  ;  [Tanner 
v.  Tebbutt,  2  Y.  &  C.  C.  C.  225  ;  Led- 
ward  v.  Hassells,  2  Kay  &  J.  370; 
Priestly  v.  Holgate,  3  ib.  286  ;  Woods 
v.  Townley,  11  Hare,  314.]  Whether 
neglect  amounts  to  refusal,  see  2  East, 
487,  and  Lord  Ettenborough's  judgment 
in  Doe  d.  Kenrick  v.  Lord  Beauclerk,  11 
East,  667;  [Re  Conington's  will,  6  Jur. 
N.  S.  992.  Condition  that  A.  shall  convey 
on  the  request  of  B.  :  if  B.  do  not  make 
the  request  in  A/s  lifetime,  the  condition 
becomes  impossible,  Doe  d.  Davies  v. 
Davies,  16  Q,  B.  951.] 
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of  the  recovery,  of  course  such  recovery  destroyed  the  condition ;  CHAP  xxvn. 
which  leads  us  to  observe,  that  to  render  effectual  such  condi- 
tions imposed  upon  tenants  in  tail,  they  should  (so  far  as  is 
practicable,  consistently  with  the  rule  against  perpetuities)  be 
made  to  precede  the  vesting;  for,  if  subsequent,  whether 
accompanied  by  a  devise  over  or  not,  they  are,  as  we  have  seen, 
liable  to  be  defeated  by  the  act  of  the  person  to  whose  estate 
they  are  annexed  (m).  [For  this  reason,  Lord  Mansfield 
thought  that  such  a  condition  annexed  to  an  estate  tail  could 
never  be  meant  to  be  compulsory ;  and  Yates,  J.,  in  the  last 
case,  said  the  condition  could  only  operate  as' a  recommendation 
or  desire.  But  in  a  case  where  there  was  annexed  to  an  estate 
for  life  a  condition  not  to  mow  a  park,  without  any  gift  over 
on  non-compliance,  the  condition  was  rendered  effectual  by 
injunction  (ri). 

In  the  case  of  real  estate,]  conditions  precedent  and  subse-  Conditions  be- 
quent  differ  considerably  in  regard  to  the  effect  of  events  S^f^erSi- 
rendering  the  performance  of  them  impracticable.  ance- 

It  is  clear,  that  where  a  condition  precedent  becomes  impos-  If  condition  be 
sible  to  be  performed,  even  though  there  be  no  default  or  laches  estate  never 
on  the  part  of  the  devisee  himself,  the  devise  fails  (o).  arises- 

Thus,  where  a  testator  (p),  being  seised  in  fee  of  certain  lands, 
and  of  other  lands  for  life,  under  the  will  of  C.,  devised  both 
estates  to  trustees,  to  be  conveyed  to  other  trustees,  to  the  use 
of  R.  (who  was  tenant  in  tail  next  in  remainder  under  the  will) 
for  life ;  remainder  to  his  first  and  other  sons  in  tail  male, 
remainders  over.  The  devise  was  upon  express  condition  that 
R.  should  within  six  months  suffer  a  recovery,  and  bar  the 
remainders  in  C.'s  will,  and  convey  all  her  estates  to  such  uses, 
&c.,  as  were  declared  by  his  (testator's)  will,  as  to  his  own 
estates  and  no  conveyance  of  his  estates  was  to  be  made  before 
R.  had  suffered  the  recovery;  and,  in  default  of  his  suffering 
such  recovery,  to  convey  his  (testator's)  estates  to  other  uses. 
He  also  directed  R.  to  take  the  name  of  C.,  and  declared  this 
to  be  a  condition  precedent  to  the  vesting  of  his  estate.  R.,  on 
the  testator's  death,  entered,  and  was  preparing  to  suffer  the 

(m)  Page  v.  Hayward,  2  Salk.  570  ;  1  Swanst.  383,  n.  See  also  Bertie  v. 

Watson  v.  Earl  of  Lincoln,  Amb.  328;  Falkland,  3.  Ch.  Gas.  129,  2  Vern.  340, 

Driver  d.  Edgar  v.  Edgar,  Cowp.  379.  1  Eq.  Ca.  Ab.  110,  pi.  10  ;  [RuUnson  v. 

[(n)  Blagrave  v.  Blagrave,  1  De  G.  &  Wheelwright,  6  D.  M.  &  GK  535  ;  Earl 

S.  252.  of  Shrewsbury  v.  Scott,  29  L.  J.  (C.  P.) 

(o)  Co.  Lit.  206  b.]  34,  6  Jur.  N.  S.  452,  472.] 

(p)  Roundel  v.  Currer,  2  B.  C.  C.  67; 
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If  condition 
subsequent  is 
incapable  of 
performance, 
estate  becomes 
absolute. 


Distinction 
suggested 
where  there  is 
a  gift  over. 


recovery,  when  he  died.  Sir  Lloyd  Kenyan,  M.  R.,  appeared  to 
consider  this  to  be  in  the  nature  of  a  condition  precedent,  and 
decreed  that,  the  act  directed  by  £he  testator  not  being  done, 
the  estates  created  by  him  never  arose.  In  answer  to  the 
argument  that  there  was  scarcely  an  opportunity,  and  that  there 
was  no  neglect,  and  that  if  it  was  prevented  by  the  act  of  God, 
it  should  be  held  as  done,  his  Honor  said  that  there  were  many 
cases  where  the  act  is  rendered  impossible  to  be  done,  and  yet 
the  estate  should  not  vest ;  as  an  estate  given  to  A,  on  condi- 
tion that  he  shall  enfeoff  B.  of  Whiteacre,  and  B.  refuses  to 
accept,  the  estate  would  not  vest  in  A. 

[And,  accordingly,  in  the  case  of  Boyce  v.  Boyce  (q),  where 
a  testator  devised  his  houses  to  trustees,  in  trust  to  convey  to 
his  daughter  M.  such  one  of  the  houses  as  she  should  choose, 
and  to  convey  and  assure  all  the  others  which  M.  should  not 
choose  to  his  daughter  C. ;  M.  died  in  the  testator's  lifetime, 
and  Sir  L.  Shadwell,  V.  C..  considering  the  gift  to  C.  to  be  of 
those  houses  that  should  remain  provided  M.  should  choose  one 
of  them  (r),  held  that  the  condition  having  become  impossible 
by  M/s  death,  the  gift  to  C.  failed.] 

On  the  other  hand,  it  is  clear,  that  if  performance  of  a  con- 
dition subsequent  be  rendered  impossible,  the  estate  to  which  it  is 
annexed  becomes  by  that  event  absolute. 

Thus  in  the  case  of  Thomas  v.  Howell  (s),  where  one  devised 
to  his  eldest  daughter,  on  condition  that  she  should  marry  his 
nephew  on  or  before  she  attained  the  age  of  twenty-one  years. 
The  nephew  died  young ;  and  after  his  death,  the  devisee,  being 
then  under  twenty-one,  married  another.  It  was  held,  that 
the  condition  was  not  broken,  its  performance  having  become 
impossible  by  the  act  of  God.  It  is  not,  indeed,  expressly 
stated  in  this  case  that  the  Court  held  the  condition  to  be  sub- 
sequent ;  but,  as  it  seems  fairly  to  bear  that  construction,  and 
the  decision  would  otherwise  stand  opposed  to  the  doctrine 
under  consideration,  it  may  reasonably  be  inferred  that  such 
was  the  opinion  of  the  Court. 

It  is  far  from  clear,  however,  that  this  principle  applies  even 
to  conditions  subsequent,  if  the  property  be  given  over  on  non- 
performance.  The  rule,  indeed,  has  been  often  laid  down  in 


[(?)  16  Sim.  476.  See  also  Philpott  v. 
St.  Georges  Hospital,  21  Beav.  134. 

(r)  As  to  this  part  of  the  decision,  see 
ante,  ch.  xii.,  s.  2.] 


(s)  1  Salk.  170,  See  also  AislaUe  v. 
Rice,-  3  Madd.  256,  2  J.  B.  Moo.  358  ; 
[BUrchett  v.  Woolward,  T.  &  R.  442  ; 
Walker  v.  Walker,  29  L.  J.  Ch.  856.] 
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very  general  terms;  and  the  case  of  Gray  don  v.  Hicks  (t)  might  CHAP.  xxvn. 
seem  to  countenance  its  application  even  to  such  a  case.  A 
testator  there  gave  1,000/.  to  his  only  daughter  M.  to  be  paid 
at  her  age  of  twenty-one,  or  day  of  marriage,  provided  she 
married  with  the  consent  of  his  executors ;  but,  in  case  she  died 
before  the  money  became  payable  upon  the  conditions  aforesaid, 
then  he  gave  the  same  over.  The  executors  died.  M.  after- 
wards married ;  and  Lord  Hardwicke  held,  that  the  death  of 
the  persons  whose  consent  was  necessary,  relieved  her  from  the 
restriction. 

It  does  not  appear  whether  the  claimant  had  reached  the  age  ^a'k*  °n 
of  twenty-one  (u)  :  but  it  will  be  observed  that  marriage  with  Hicks. 
consent  was  not  the  only  condition  on  which  the  legacy  was  to 
be  payable  (a?)  ;  it  only  accelerated  the  payment ;  so  that  it  was 
impossible  for  the  Court  to  declare,  as  was  asked,  that  the 
legacy  was  forfeited  by  marriage  without  consent.  This  case, 
therefore,  leaves  the  question  untouched.  Unless  a  direct 
authority  can  be  shewn  for  extending,  to  the  cases  suggested, 
the  doctrine,  that  estates  subject  to  conditions  subsequent 
become  absolute  by  the  effect  of  events  rendering  the  performance 
impracticable,  it  is  conceived  the  Courts  would  be  reluctant  to 
apply  it  to  such  cases.  Where  property  is  devised  to  a  person,  Condition  sub- 
with  a  proviso  divesting  his  estate  in  favour  of  another,  if  he  afected\y°de- 
(the  first  devisee)  do  not  marry  A.,  or  do  not  enfeoff  A.  of  vise  over. 
Whiteacre,  within  a  given  period,  and  A.  in  the  meantime  dies, 
or  refuses  to  marry  the  devisee,  or  be  enfeoffed  of  Whiteacre, 
these  are  contingencies  inseparably  incident  to  such  a  condition, 
and  may  therefore  be  supposed  to  have  been  in  the  testator's 
contemplation  when  he  imposed  it ;  and  having  said  that  the 
estate  shall  be  divested  in  case  the  act  be  not  performed  (not 
merely  on  its  not  being  attempted  to  be  performed)  he  is  pre- 
sumed to  mean  that  it  shall  be  divested  if  the  act,  under  what- 
ever circumstances,  is  not  performed,  though  it  may  have  been 
rendered  impracticable  by  events  over  which  the  devisee  has  no 
control.  But  it  may  be  said  that  this  reasoning  applies  to  all 
cases  of  conditions  subsequent,  as  well  those  which  are  not,  as 
those  which  are,  accompanied  by  a  gift  over;  and  that,  in 
regard  to  the  former,  the  doctrine  in  question  is  fully  esta- 

(t)  2  Atk.  16.  Also  Peyton  v.  Bury,  wife  brought  the  bill  as  a  femme  sole  ; 

2  P.  W.  626  ;  but  see  infra.  it  seems,  therefore,  that  she  was  of  age.] 

[(u)  It  appears  that  the  luisband  de-  (a:)  See  King  v.  Withers,  1  Eq.  Ca. 

nied  the  marriage  \ipon  oath,  and  the  Ab.  112,  pi.  10. 
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Illegal  involve 
same  conse- 
quences as  im- 
possible con- 
ditions. 

except 

that  devise  over 
has  no  effect. 


blished.  The  stronger  argument,  therefore,  in  favour  of  the 
distinction  suggested,  because  it  is  applicable  exclusively  to  the 
latter  class  of  cases,  is,  that  where  there  is  a  devise  over  on  non- 
performance,  the  Court,  by  making  the  estate  of  the  first  devisee 
absolute,  would  take  the  property  from  the  substituted  devisee  in 
an  event  in  which  the  testator  has  given  it  to  him.  If  the  gift 
had  been  simply  to  B.,  in  case  A.  do  not  marry  C.,  or  enfeoff 
C.  of  Whiteacre,  it  could  not  have  been  maintained  for  an 
instant  that  B.'s  estate  did  not  arise,  in  the  event  of  the  death 
or  refusal  of  C. ;  and  why  should  the  result  be  different  because 
A.  happens  to  be  the  prior  devisee  ?  There  seems  to  be  no 
solid  ground  for  treating  with  such  unequal  regard  these 
respective  objects  of  the  testator's  bounty :  and  the  cases  on 
marriage  conditions  afford  (as  we  shall  presently  see)  abundance 
of  authority  for  the  principle  which  ascribes  this  kind  of 
efficiency  to  a  bequest  over. 

[The  illegality  of  the  condition  to  be  performed  generally 
involves  the  same  consequences  in  the  respective  cases  of 
precedent  and  subsequent  conditions  as  its  impossibility  (y). 

But  it  would  seem  that  here  no  such  effect  can  be  attributed 
to  a  devise  over,  as  in  the  case  of  the  condition  being  impossible; 
for  that  which  is  illegal  as  a  condition  subsequent  to  defeat  the 
prior  estate,  cannot  change  its  nature,  so  as  to  be  legal  when 
viewed  as  a  condition  precedent  (as  in  fact  it  is)  to  the  vesting 
of  the  devise  over.  Thus  it  is  clear  that  a  condition  subsequent 
defeating  a  gift  to  a  married  woman  in  case  she  live  apart 
from  her  husband,  is  void  :  and  it  follows  that  a  devise  over, 
dependant  on  the  same  condition,  is  also  illegal  and  void.  If 
the  substituted  devisee  be  the  husband,  the  case  is  free  from  all 
doubt,  since  the  devise  over  in  that  case  offers  a  direct  induce- 
ment to  one  of  the  parties  to  the  marriage  contract  breaking 
it  (z).  And  if  the  substituted  devisee  be  an  entire  stranger,  the 
gift  to  him  still  fails,  for  the  illegality  of  the  condition  exists 
independently  of  the  person  of  the  substituted  devisee  (a) ;  and, 
as  we  have  already  seen,  an  illegal  condition  precedent  avoids 
the  devise  to  which  it  is  annexed.  A  fortiori  where  the 
condition  is  to  defeat  the  devise  in  case  husband  and  wife 


[(y)  Co.  Lit.  206  ;  Poor  v  Miatt,  6 
Mad.  32 ;  Ridgway  v.  Woodhouse,  7 
Beav.  437. 

(z)  Cartwright  v.  Cartwright,  3  D.  M. 


&  GK  982 ;  H.  v.   W.     3  Kay  &  J.  382. 
(a)  See   Westmeath  v.    Westmeath,  1 
Cl.  519. 
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[live   together,  both    condition  and    gift  over    are  illegal   and     CHAP.  xxvn. 
void  (b). 

But,  with  regard  to  personal  estate,  the  civil  law,  which  has  Rxile  as  to  per- 
thus  far  been  adopted  by  Courts  of  Equity,  recognises  no  dis-  ^hei^con-  ' 
tinction  between    conditions  precedent  and  subsequent  ;    and,   dition  is  im- 
therefore,  when  a  condition  precedent  to  the  vesting  of  a  legacy 
is  impossible,  the  bequest  is   absolute  and    unconditional  (c), 
except  in  cases  where  the  performance  of  the  condition  is  the 
sole  motive  of  the  bequest  (d),  or  its  impossibility  was  unknown 
to  the  testator  (e),  or  the  condition  which  was  possible  in  its 
creation   has  subsequently  become  impossible    by  the  act    of 
God  (/).     The  same  variation  between  the  rules  applicable  to  Distinction  be- 
real  and  personal  property  is  observable,  with  respect  to  a  con-  prohibitum 
dition  precedent  involving  a  malum  prohibitum  ;  since  here,  an(1  malum  m 
also,  the  condition  is  by  the  civil  law  void,   and  the  bequest 
absolute  (g)  .     But  when  it  involves  a  malum  in   se,   the   civil 
agrees  with  the  common  law  in  holding  the  gift  as  well  as  the 
condition  void  (h). 

Where   a  lesracy  is   charged  on  both  the  real  and  personal  Rule  wliere 

legacy  comes 

estate,  it  will,  so  far  as  it  is  payable  out    of   each  species  of  out  of  both 


property,  be  governed  by  the  rules  applicable  to  that  species  (i). 

Conditions  subsequent,  which  are  intended  to  defeat  a  vested  Conditions 
estate  or  interest,  are  always  construed  strictly,  and  must  there- 
fore  be   so   expressed  as  not  to  leave  any  doubt  of  the  precise  strictly. 
contingency  intended  to  be  provided  for.      This  is  a  clearly 
established  rule  which  we  have  already  seen  illustrated  in  a 
former  chapter  (k)  ;  it  will  suffice  here  to  refer  to  some  of  the 
later  cases,  in  which  it  has  been  asserted  and  followed  (/).] 

Here  it  may  be  observed,  that  where  the  devisee,  on  whom  a  Devisee,  if  heir 
condition  affecting  real  estate  is  imposed,  is  also  the  heir-at-law 


of  the  testator,  it  is  incumbent  on  any  person  who  would  take  *\ce  °f  the  con- 
advantage  of  the  condition,  to  give  him  notice  thereof;  for  as  he 

has,  independently  of  the  will,  a  title  by  descent,  it  is  not  neces- 

[(&)  Bean  v.    Griffiths,   1  Jur.  N.    S.  3  Kay  &  J.  286. 

1045  ;    Wren  v.  Bradley,   2  De  Gf.    &  (g)  Brown  v.  Peck,  1  Ed.  140;    Har- 

S.  49.  vey  v.  Aston,  Com.  Rep.  738  ;    Wren  v. 

(c)  1  Ed.   115,   sq.  ;    1  Wils.  160  ;  3  Bradley,  2  De  GK  &  S.  49. 

Atk.   332,   366  ;  3  B.  P.  C.  Toml.  359  ;  (h)  1  Swinb.  pt.  iv.,  s.  vi.,  pi.  16. 

1  Beav.  478.  (i)  3  Atk.  335. 

(d)  Wms.   Exec.    1086  ;     Rishton  v.  (k)  Ch.  xxv.,  s.  3,  ad  fin. 

Cobb,  5  My.  &  C.  145.  (I)  Clavering  v.  Ellison,  3  Drew.  4  51, 

1  Swinb.  pt.  iv.,  s.  vi.,  pi.  8,  9.  in  D.  P.     29  L.  J.  Ch.  761  ;  Kiallmarlc 

Swinb.  pt.  iv.,    s.  vi.,   pi.    14  ;  v.  Kiallmarlc,   26  L.  J.  Ch.  1  ;  Bean  v. 

Lowther  v.  Cavendish,  1  Ed.  99  ;  1  Rop.  Griffiths,  1  Jur.  N.  S.  1045.] 
Leg.  755,  4th  ed.     Priestley  v.  Holgate, 


, 
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sarily  to  be  presumed,  from  his  entry  on  the  land,  that  he  is 
cognisant  of  the  condition  (m) ;  and  the  fact  of  notice  must  be 
proved ;  it  will  not  be  inferred  (n) . 


Repugnant 
conditions. 


II.  Conditions  that  are  repugnant  to  the  estate  to  which 
they  are  annexed,  are  absolutely  void.  Thus,  if  a  testator,  after 
giving  an  estate  in  fee,  proceeds  to  qualify  the  devise  by  a  pro- 
viso or  condition,  which  is  of  such  a  nature  as  to  be  incompatible 
with  the  absolute  dominion  and  ownership,  the  condition  is 
nugatory,  and  the  estate  absolute.  Such  would,  it  is  clear,  be 
the  fate  of  any  clause  providing  that  the  land  should  for  ever 
thereafter  be  let  at  a  definite  rent  (o),  or  be  cultivated  in  a 
certain  manner ;  this  being  an  attempt  to  control  and  abridge 
the  exercise  of  those  rights  of  enjoyment  which  are  inseparably 
incident  to  the  absolute  ownership.  But,  of  course,  a  direction 
that  the  rents  of  the  existing  tenants  should  not  be  raised,  or 
that  certain  persons  should  be  continued  in  the  occupation  (p)3 
would  be  valid ;  as  this  merely  creates  a  reservation  or  excep- 
tion out  of  the  devise  in  favour  of  those  individuals.  [So, 
if  there  be  a  devise  in  fee  upon  condition  that  the  wife  shall 
not  be  endowed,  or  the  husband  be  tenant  by  the  courtesy, 


(m)  Doe  d.   Kenrick  v.  Lord  Beau- 
cleric,  11  East,  667. 

(n)  Doe  d.  Taylor  v.  Crisp,    8  Ad.   & 
Ell.  778. 

Case  of  Inskip         (o)  Att.-Gen.  v.  Catherine  Hall,  Jac. 

v.  Lade,  [or        395.     To  this  principle,  it  is  conceived, 

Lade  v.  Hoi-      may  be  referred  the  case  of  Inskip  v. 

ford.]  Lade,    in  Chancery,    16th   June,    1741, 

[1  W.  Bl.  428,  Amb.  479,  Butler's  n.  to 
Fearne  C.  E.  530,]  where  a  testator,  Sir 
John  Lade,  by  his  will,  dated  the  17th 
August,  1739,  devised  all  his  real  estate 
to  certain  trustees,  their  heirs  and 
assigns,  to  the  use  of  his  cousin  John 
Inskip  for  life,  with  remainder  to  the  use 
of  the  trustees  for  the  life  of  John  Inskip, 
to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  first  and 
other  sons  of  John  Inskip  in  tail  male, 
with  remainder  to  the  use  of  several  other 
persons  and  their  issue,  in  strict  settle- 
ment, in  like  manner ;  and  the  testator 
directed,  that  while  John  Inskip  should 
be  under  the  age  of  twenty-six,  and  so 
often  and  during  such  time  as  the  person 
for  the  time  being,  in  case  he  had  not 
otherwise  directed,  would,  by  virtue  of 
his  will,  have  been  entitled  to  the  said 
devised  premises,  or  the  trust  thereof,  as 
tenant  for  life  in  his  own  right,  or  tenant 


in  tail  male,  should  be  severally  under 
the  age  of  tiventy-six  years,  his  said 
trustees  should  enter  upon  the  same  pre- 
mises, and  receive  the  rents  and  profits 
thereof,  and  should  [thereout  maintain  the 
person  under  age,  and  accumulate  the 
residue,  and  invest  the  accumulations  in 
purchasing  other  land  to  be  settled  to  the 
sameuses.]  On  the  14th  of  November,  1760, 
the  Lord  Chancellor  (Northington)  sent  a 
case  to  the  Court  of  King's  Bench,  with 
the  question,  whether  upon  the  death  of 
John  luskip  the  cousin,  leaving  his  eldest 
son  under  the  age  of  twenty-six,  the 
trustees  took  any  and  what  estate  under 
the  proviso.  The  answer  of  the  Judges 
was  in  the  negative  ;  and  their  certificate 
was  confirmed  by  the  Lord  Chancellor. 

It  does  not  appear  what  was  the  pre- 
cise ground  of  the  decision— whether  the 
proviso  was  adjudged  to  be  invalid,  as 
being  repugnant  to  the  several  estates 
conferred  by  the  devise,  or  as  being  ob- 
noxious to  the  rule  against  perpetuities  : 
on  either  ground,  it  seems  open  to  ex- 
ception :  [but  the  latter  appears  to  be 
the  true  objection,  see  Butler's  n.  cited 
above.] 

(p)  Tibbetts  v.  Tibbetts,  19  Ves.  656. 
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[the  condition  is  void,   because   repugnant  to  the  estate    de-     OHAP.  xxvn. 
vised  (#).] 

A  power  of  alienation  is  necessarily  and  inseparably  incidental  ^ainfon6" 
to  an  estate  in  fee.  If,  therefore,  lands  be  devised  to  A.  and  his  alienation  is 
heirs,  upon  condition  that  he  shall  not  alien  (r),  [or  charge  them  V0ld* 
with  any  annuity  (s},~\  the  condition  is  void.  [And  in  like  manner 
a  condition  or  conditional  limitation  annexed  to  a  devise  in  fee 
purporting  to  give  the  property  over  in  case  the  devisee  shall 
die  intestate,  or  shall  not  part  with  the  property  in  his  lifetime, 
is  repugnant  and  void ;  since,  in  the  first  case,  it  would  not 
only  defeat  the  rule  of  law  which  says,  that  upon  the  death 
intestate  of  an  owner  in  fee  simple  his  property  shall  go  to  his 
heir-at-law,  but  also  deprive  him  of  the  power  of  alienation  by 
act  inter  vivos  ;  and,  in  the  second  case,  it  would  take  away  the 
testamentary  power  from  an  owner  in  fee  (t).  And  the  circum- 
stance that  the  devise  gives  only  a  contingent  transmissible 
interest  will  not  vary  the  case,  so  as  to  make  the  condition 
effectual  upon  an  alienation  during  the  contingency  (w).] 

And  a  condition  restraining  the  devisee  from  aliening  by  any 
particular  mode  of  assurance  is  bad.  Thus,  where  (a?)  a  testator 
devised  lands  to  A.  and  his  heirs  for  ever,  and  in  case  he  offered 
to  mortgage  or  suffer  a  fine  or  recovery  of  the  whole  or  any  part, 
then  to  B.  and  his  heirs  :  it  was  held,  that  A.  took  an  absolute 
estate  in  fee,  without  being  liable  to  be  affected  by  his  mort- 
gaging, levying  a  fine,  or  suffering  a  recovery. 

[So  a  condition  inconsistent  with  any  other  of  the  ordinary 
legal  incidents  of  the  estate  to  which  it  is  attempted  to  be 
annexed  is  void.  And  therefore  there  can  be  no  doubt  that  a 
condition  purporting  to  exempt  real  estate  from  the  operation 
of  the  bankrupt  or  insolvent  laws,  or  from  payment  of  the 
owner's  debts  after  his  death,  would  be  repugnant  and  void,  as 
we  shall  presently  see  has  been  decided  with  reference  to  per- 
sonal estate.  And  it  was  said  by  Lord  Hardwicke  (y)  that  a 
gift  over  in  case  devisee  in  fee  commits  treason  within  a  given 
number  of  years,  would  be  void  as  abrogating  the  law.] 

[(q)  Portington's  case,    10  Rep.    36;  \n  Holmes  v.  Godson;  Barton  v.  Barton, 

Mildmay's  case,  6  Ib.  40  a.]  3  Kay  &  J.  512.    It  is  presumed,  there- 

(r)  Co.  Lit.  206  b,  223  a,  fore,  that  Doe  d.  Stevenson  v.  Glover,  1 

[(«)  Willis  v.  ffiscox,  4  My.  &  C.  201.  C.  B.   448,  which  decided  the  contrary, 

(t)  Holmes  v.  Godson,    25   L,  J.  Ch.  must  be  treated  as  overruled. 
317,    2   Jur.    N.    S.    383;    Greated   v.  (u)  Barton  v.   Barton,    3   Kay  &  J. 

Greated,  26  Beav.  621.  Gulliver  v.  Vaux,  516.] 

Serj.  H-ilVs  MSS.  in  Line.  Inn  Library,  (*)   Ware  v.  Cann,  10  B.  &  Cr.  433. 

lib.  x.,  fo.  282,  to  the  same  effect,  cited  [(?/)  Carte  v.  Carte,  3  Atk.  180.] 
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Restraints  on 
alienation  by 
devisees  in 
fee,  how  far 
valid. 


Condition  not 
to  alien  but  to 
particular  per- 
sons held  good. 


But  such  a  partial  restraint  on  the  disposing  power  of  a 
tenant  in  fee  may  be  imposed,  as  that  he  shall  not  alien  to  such 
a  one,  or  to  the  heirs  of  such  a  one,  or  that  he  shall  not  alien 
in  mortmain  (z).  It  was  even  held  in  one  case,  that  a  condition 
imposed  on  a  devisee  in  fee,  not  to  alien,  except  to  a  particular 
person  or  persons,  was  good.  The  case  was  this  (a)  :  a  testator 
devised  to  his  two  daughters  A.  and  H.  his  lands  in  the  county 
of  Y.  (subject  to  some  legacies),  to  hold  to  them,  their  heirs 
and  assigns,  as  tenants  in  common,  "  upon  this  special  proviso 
and  condition,"  that  in  case  his  said  daughters,  or  either  of 
them,  should  have  no  lawful  issue,  that  then,  and  in  such  case, 
they  or  she,  having  no  lawful  issue  as  aforesaid,  should  have  no 
power  to  dispose  of  her  share  in  the  said  estates  so  above  given 
to  them,  except  to  her  sister  or  sisters,  or  to  their  children ;  and 
the  testator  devised  the  residue  of  his  real  estate  to  his  said 
two  daughters  in  fee.  A.  married  W.,  and  levied  a  fine  of  her 
moiety,  declaring  the  uses  in  trust  for  W.  in  fee,  and  died 
without  having  had  any  issue.  It  was  held,  that  this  occa- 
sioned a  forfeiture  entitling  the  heir  to  enter.  Lord  Ellenborough 
— "We  think  that  the  condition  is  good;  for,  according  to  the 
case  of  Daniel  v.  Ubley  (b),  though  the  Judges  did  not  agree  as 
to  the  effect  of  a  devise  '  to  a  wife,  to  dispose  at  her  will  and 
pleasure,  and  to  give  to  which  of  her  sons  she  pleased;'  Jones, 
J.,  thinking  it  gave  an  estate  for  life,  with  a  power  to  dispose  of 
the  reversion  among  the  sons;  the  other  Judges,  according  to 
his  report,  thinking  it  gave  her  a  fee-simple  in  trust  to  convey 
to  any  of  her  sons ;  yet,  in  that  case,  it  was  not  doubted  but 
that  she  might  have  had  given  her  a  fee-simple  conditional  to 
convey  it  to  any  of  the  sons  of  the  devisor ;  and,  if  she  did  not, 
that  the  heir  might  enter  for  the  condition  broken ;  which  estate 
Jones  thought  the  devise  gave,  if  it  did  not  give  a  life  estate, 
with  a  power  of  disposing  of  the  reversion  among  the  sons. 
And  Dodderidge  said  (c),  '  he  conceived  she  had  the  fee,  with 
condition,  that  if  she  did  alien,  that  then  she  should  alien  to 
one  of  her  children;'  and  concluded  his  argument  on  this 
point,  by  saying,  that  { her  estate  was  a  fee,  with  a  liberty  to 
alienate  it  if  she  would,  but  with  a  condition  that  if  she  did 
alienate,  then  she  should  alienate  to  one  of  her  sons.1  And 


(z)  Co.  Lit.  223  a. 
(a)  Doe  d.    Gill  v.  Pearson, 
173. 


(6)  Sir  W.   Jones,  137,  Latch,  9,  39, 
East,       134. 

(c)  Latch,  37. 
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there  is  a  case  (d)  to  this  effect :  'A  devise  to  a  wife  to  dispose  CHAP.  xxvu. 
and  employ  the  land  on  herself  and  her  sons  at  her  will  and 
pleasure  :'  and  Dier  and  Walsh  held  she  had  a  fee-simple,  but 
that  it  was  conditional,  and  that  she  could  not  give  it  to  a 
stranger;  but  that  she  might  hold  it  herself,  or  give  it  to  one 
of  her  sons." 

[In  the  previous  case,  however,  of  Muschamp  v.  Bluet  (e),  it  Muschamp  v. 
was  held,  that  a  condition  not  to  alienate  to  any  but  J.  S.,   f^^J, 
imposed  on  a  devisee  in  fee-simple,   was  void.     And,  in  the   Attwater, 
recent  case  of  Attwater  v.  Attwater  (/),   Sir  J.  Romilly,  M.  H., 
made  a  similar  decision  upon  a  condition,  that  a  devisee  in  fee- 
simple  should  not  alien  except  to  one  of  his  brothers ;  since  it 
would  be  easy  to  select  the  name  of  a  person  who  would  be 
almost  certain  not  to  purchase.     It  seems,  therefore,  that  the 
case  of  Doe  v.  Pearson  is  not  to  be  treated  as  an  authority  in 
favour  of  the  general  validity  of  such  a  condition. 

It  appears  however  that  there  is  no  objection  to  a  condition,   (j;ffc  over  ^ 
in  restraint  of  alienation  within  a  particular  period  (#),  with  a    ^^tate  sold 

within  limited 

clause  giving  the  estate  over  in  case  of  non-compliance.]  time,  good. 

Conditions  restraining  alienation  by  a  tenant  in  tail  are  also  Restraints  on 
void,  as  repugnant  to  his  estate  (h},  to  which  a  right  to  bar  the  tenTn^hTtaTl 
entail  by  means  of  a  fine  with  proclamations,  and  the  entail  and  invalid. 
the  remainders,  by  suffering  a  common  recovery,  was,  before  the 
abolition  of  these  assurances,  inseparably  incident  (i) ;  but  it 
was  held,  that  a  tenant  in  tail  might  be  restrained  from  making 
a  feoffment  or  levying  a  fine  at  common  law,  i.  e.  without  pro- 
clamations, or  any  other  tortious  alienation  ;  and  also,  it  seems, 
from  granting  leases  under  the  stat.  32  Hen.  8.  c.  28  [or  a 
lease  for  his  own  life  (k)].  The  invalidity  of  any  restraint  on 
the  power  of  a  tenant  in  tail  to  enlarge  his  estate  into  a  fee- 
simple,  however,  being  once  established,  it  is  of  little  avail  to 
fetter  him  even  with  such  conditions  as  are  consistent  with  his 
estate,  since  he  may  at  any  time,  by  barring  the  entail,  emanci- 
pate himself  from  all  restrictions  annexed  to  it.  At  one  period, 
the  attempts  to  restrain  the  aliening  power  of  a  tenant  in  tail 

(d)  Dalison,  58.  to  be,  that  a  gift  to  A.  in  fee,  with  a 

[(e)  Bridgm.  Rep.  137.  proviso  that  if  A.  alien  in  B.'s  lifetime 

(/)  18  Beav.  330.  the  estate  shall  shift  to  B.,  is  valid.] 
(g)  Large's  case,  2   Leon.  82,  where  (h)  Pierce    v.     Win,    1    Vent.    321, 

the  point  seems  to  have   been  assumed.  Pollex.  435. 

It  is  said,  1  Coll.  445,  that  an  eminent  (i)  10  Rep.  36,  Fea.  C.  R.  260. 

conveyancer,  in  answer  to  a  question  put  (k)  Co.  Lit.  223  b. 

to  him  by  the  Court,   stated  his  opinion 

VOL.   II,  C 


18  CONDITIONS. 

CHAP.  XXVTI.  were  numerous;  arid  as  it  was  apparent  that  it  was  too  late  to 
d( -feat  the  estate  tail  on  the  suffering  of  the  recovery,  since  by 
that  act  the  condition  itself  was  defeated,  the  next  contrivance 
was  to  declare  the  estate  to  be  determined,  on  the  tenant  in 
tail  taking  any  preparatory  steps  for  the  purpose,  as  agreeing 
ot  assenting  to,  or  going  about,  any  act,  &c.  (/),  but  which,  of 
course,  was  equally  void  on  the  principle  already  stated. 
Trust  to  charge  One  of  the  latest  attempts  to  interfere  indirectly  with  the 

lands  on  alien-  r     -..  .         .       .  ,  ,  .,  .       -..-    . 

.••Htm  by  tenant  power  of  alienation  incidental  to  an  estate  tail,  occurs  in  Main- 
in  tail,  void.  waring  v.  Baxter  (m),  where  lands  were  limited  by  deed  to  A. 
for  life,  remainder  to  trustees  for  1000  years,  remainder  to  B. 
for  99  years,  if  he  should  so  long  live,  remainder  to  trustees 
during  his  life,  to  preserve,  &c.,  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainders  over ;  and  the  trusts  of  the 
term  of  1000  years  were  declared  to  be,  to  the  intent  that  it 
should  not  be  in  the  power  of  any  person  to  destroy  or  prevent 
the  estate  or  benefit  of  him  or  them  appointed  to  succeed;  and 
that  the  trustees,  after  any  contract  touching  the  alienation  of 
the  premises,  should  raise  50  OO/.  for  the  benefit  of  the  person 
whose  estate  was  so  defeated.  It  was  held,  by  Sir  R.  P.  Arden, 
M.  R,.,  that  the  trusts  of  the  term  were  void,  as  being  incon- 
sistent with  the  rights  of  the  tenants  in  tail. 
Limitation  Here  it  may  be  noticed,  that  an  objection  is  advanced  in 

tenanthf tail  some  of  tlie  earty  cases;  and  fias  been  adopted  by  text  writers  of 
were  dead  (not  high  reputation  (n),  to  conditions  or  provisoes  which  are  intended 
issue).  to  defeat  an  estate  tail,  on  the  ground  that  the  estate  is  declared 

to  cease,  as  if  the  tenant  in  tail  were  dead,  not  as  if  he  were 
dead  without  issue;  or,  as  we  are  told,  would  be  most  correct  (o), 
as  if  the  tenant  in  tail  were  dead,  and  there  was  a  general 
failure  of  issue  inheritable  under  the  entail.  A  limitation  over 
in  the  terms  first  mentioned  is,  it  is  said/ contrarian t,  and  on 
that  account  void,  inasmuch  as  it  amounts  to  saying,  that  the 
estate  shall  be  determined  as  it  would  be  in  an  event,  which 
might  not  determine  it.  But  it  seems  questionable,  whether 
much  reliance  can  at  the  present  day  be  placed  on  the  objection. 
The  Courts  would,  it  is  conceived,  supply  the  words  "  without 

(0  Mary  Portingtorfs  case,  10  Rep.  (m)  5  Ves.  458.     The  same  principle 

36 ;  Corbet's  case,  1  Rep.  83  b ;  Jermyn  applies  to  wills. 

v.  Arscot,  cit.  1  Rep.  85  a  ;  Mildmay's  (ri)  Fea.  C.  R.  253,  Harg.  &  Butl.  Co. 

case,   6   Rep.  40 ;    Foy  v.  Hynde,   Cro.  Lit.  223  b,  n.  132,  [Sand.   Uses,    ch.   2, 

Jac.   696;    all  stated  Fea.   C.  R.   253,  s.  iv.,  4.] 
et  se(l-  (o)  Mr.  Butler's  n.  Fea.  C.  R.  254. 


REPUGNANCY.  19 

issue,"  as  in  an  early  case  (p),  the  principle  of  which  seems  not  CHAP.  xxvu. 
very  dissimilar),  where  a  devise  to  a  person  in  tail,  with  a  limita- 
tion over  "  if  he  die,"  was  read,  if  he  die  without  issue.  It  is 
to  be  observed,  too,  that  in  the  cases  in  which  the  doctrine  in 
question  was  advanced  (q),  the  proviso  was  void  on  the  ground 
of  repugnancy ;  and  it  is  remarkable,  that  even  Mr.  Fearne,  its 
strenuous  advocate,  completely  disregarded  the  point  in  the 
opinion  given  by  him  on  Mr.  Heneage's  will  (r) ;  the  proviso  in 
which,  so  far  as  it  respected  the  sons  of  the  tenant  for  life,  was 
obnoxious  to  this  objection. 

[However  in  the  case  of  Bird  v.  Johnson  (s),  where  a  testator 
gave  personal  property  in  trust  for  his  daughter  for  life,  and 
after  her  death  for  her  children,  payable  at  the  age  of  twenty- 
one,  or  at  the  decease  of  the  daughter,  which  should  last  happen, 
with  a  proviso,  that  if  any  of  the  legatees  should  become  bank- 
rupt before  his  share  was  payable,  his  interest  should  "  cease 
and  determine  as  if  he  were  then  dead ;"  it  was  held  by  Sir  W. 
P.  Wood,  V.  C.,  that  a  child  who  became  bankrupt  in  the  life- 
time of  his  mother  did  not  thereby  forfeit  his  interest,  the  terms 
of  the  condition  not  fitting  to  the  previous  gift.  "  If,"  said  his 
Honor,  "  the  interest  given  had  been  an  annuity,  which  would 
naturally  be  at  an  end  on  the  death  of  the  annuitant,  such  a 
clause  would  be  operative ;  but  here  it  is  an  absolute  interest 
which  is  given,  and  if  the-  donee  were  dead,  the  only  effect 
would  be  to  give  the  fund  to  his  executors  or  administrators." 

The  statement  of  the  last  case  has  somewhat  anticipated  the  As  to  restrain- 
remark  that]  the  principle  which  precludes  the  imposition  of  b^i^eefof11 
restrictions  on  the  aliening  powers  of  persons  entitled  to  the  personalty. 
inheritance  of  lands,  applies  to  the  entire  or  absolute  interest  in 
personalty  (/).      It  is  clear,  therefore,   that  if  a  legacy  were 
given  to  a  person,  his  executors,  administrators,  or  assigns,  with 
an  injunction  not  to  dispose  of  it,  [though  followed  by  a  limi- 
tation over  in  case  of  non-compliance,]  the  restriction  would  be 
void;    and  a  gift  over,  in  case  of  the  legatee  dying  without 
making  any  disposition,  would  be  also  rejected  as  a  qualification 
repugnant  to  the  preceding  absolute  gift  (u).     [But,  as  iu  the 

(p)  Anon.,  I  And.  33  pi.  84.  (t)  Co.  Lit.  223.  a.] 

(q)  Corbet's  case,    I  Rep.  83  b  ;  Jer-  (u)  Bradley  v.  Peixoto,  3   Ves.  324  ; 

myn  v.  Arscot,  cit.  ib.  85  a  ;  Mildmay's  [Rishton  v.    Cobb,   5   My.    &  C.    153 ;] 

case,   6  Hep.  40  ;   Foy  v.  Hyndc,   Cro.  Ross  v.  Ross,  1  Jac.  &  W.  154  ;  [Green 

Jac.  69  6.  v.   Harvey,    1  Hare,   428  ;   Waikins  v. 

(?•)  Butl.  Fea.  616,  App.  Williams,  3  Mac.  &  G.  622 ;  In  re  Yal- 

[(«)  18  Jur.  976.  den,  1  D.  M.  &  G.  53  ;  Hughes  v.  Ellin, 

c  2 
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CHAP.  XXVJI. 


Property  can- 
not be  given  to 
a  man  exempt 
from  the 
operation  of 
bankruptcy. 


But  his  interest 
may  be  made 
to  cease  on  that 
event. 


Effect  of  bank- 
ruptcy on  in- 
alienable 
trust. 


[case  of  real  estate,  so  in  the  case  of  personalty,  a  prohibition 
against  alienation  within  a  limited  period  is  valid  (a?).] 

Upon  the  principle  which  forbids  the  disposition  of  property 
divested  of  its  legal  incidents,  it  is  clear  that  no  exemption  can 
be  created  by  the  author  of  the  gift  from  its  liability  to  the 
debts  of  the  donee  :  and  property  cannot  be  so  settled  as  to  be 
unaffected  by  bankruptcy  or  insolvency,  which  is  a  transfer,  by 
operation  of  law,  of  the  whole  estate ;  and  it  is  immaterial  for 
this  purpose  what  is  the  extent  of  interest  conferred  by  the  gift, 
the  principle  being  no  less  applicable  to  a  life  interest  than  to 
an  absolute  or  transmissible  property  (y).  Whatever  remains 
in  the  bankrupt  or  insolvent  debtor  at  the  time  of  his  bankruptcy 
or  insolvency  becomes  vested  in  the  person  or  persons  on  whom 
the  law,  in  such  event,  has  cast  the  property. 

Thus,  in  Brandon  v.  Robinson  (z),  where  a  testator,  after 
devising  his  real  and  personal  property  to  trustees,  upon  trust 
to  sell  and  divide  the  produce  among  his  children,  directed  that 
the  share  of  his  son  should  be  invested  at  interest,  in  the  names 
of  the  trustees,  during  his  life,  and  that  the  dividends  and 
interest  thereof,  as  the  same  became  payable,  should  be  paid  by 
them  from  time  to  time  into  his  own  proper  hands,  or  on  his 
order  and  receipt,  subscribed  with  his  own  proper  hand,  to  the 
intent  that  the  same  should  not  be  grantable,  transferable,  or 
otherwise  assignable,  by  way  of  anticipation  of  any  unreceived 
payment  or  payments  thereof,  or  of  any  part  thereof;  and,  upon 
his  decease,  the  principal,  together  with  the  interest  thereof,  to 
be  paid  and  applied  to  such  persons  as  would  be  entitled  to  any 
personal  estate  of  A/s  said  son,  if  he  had  died  intestate.  The 
legatee  became  bankrupt. 

On  a  bill  filed  by  the  assignees  against  the  trustees  of  the 
will,  to  have  the  benefit  of  the  bequest,  the  latter  demurred.  It 
was  argued  for  the  defendants,  that  it  could  not  be  disputed 
that  a  testator  might  limit  a  personal  benefit  strictly,  excluding 


[20  Beav.  193  ;  In  re  MvrtUcWs  trust, 
3  Kay  &  J.  456  ;  Rogers  v.  BirTchead, 
3  Jur.  N.  S.  405  ;  Bowes  v.  Goslett,  27 
L.  J.  Ch.  249.  The  cases  show  that 
repugnancy  is  the  true  ground  of  the 
decision,  and  not,  as  suggested  by  Lord 
Truro,  in  Watkins  v.  Williams,  ubisup., 
the  difficulty  or  impossibility  of  ascer- 
taining whether  any,  or  what  part,  of 
the  fund  remained  undisposed  of. 

(x)  Churchill  v.  Marks,    1  Coll.  441. 


The  restriction  was  imposed  in  respect  of 
a  contingent  reversionary  interest,  upon 
which  fact  some  stress  seems  to  have  been 
laid  ;  and  see  Graham  v.  Lee,  23  Beav. 
388.  Re  Payne,  25  ib.  556.  But  see 
KiallmarTc  v.  KiallmarTc,  26  L.  J.  Ch.  1. 

(y)  Brandon  v.  Robinson,  18  Ves.  429, 
1  Rose,  197  ;  Graves  v.  Dolphin,  1  Sim. 
66  ;  Rochfordv.  Haclcman,  9  Hare,  475  ; 
all  referred  to,  post.] 

(z)  18  Ves.  429,  1  Rose,  197. 
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any  assignee  either  by  actual  assignment  or  operation  of  law.  CHAP.  xxvn. 
He  might  limit  the  enjoyment  up  to  a  particular  period  or 
event,  arid  then  to  he  forfeited  or  transferred  to  some  other 
person.  If  the  testator  has  a  right  so  to  limit,  he  may  direct 
the  trustees,  who  are  to  take  the  absolute  legal  interest,  to 
dispose  of  it  from  time  to  time  in  a  particular  manner,  to  pay 
into  the  hands  of  the  legatee  personally  from  time  to  time,  and 
to  no  other.  Such  a  disposition,  it  was  contended,  is  not 
opposed  by  any  principle  of  law  or  public  policy.  The  son 
acquires  nothing  until  each  payment  becomes  due.  When  he 
actually  receives,  and  then  only,  the  trust  is  executed ;  and  the 
effect  of  a  decision,  that  the  payment  is  to  be  made  not  to  him 
personally,  but  to  others,  who  by  representation  are  become  at 
law  entitled  to  his  rights,  would  be  making  another  will  for  the 
testator.  It  was  contended  for  the  assignees,  that  this  case  was 
not  to  be  distinguished  from  the  case  of  a  lease  with  a  proviso 
not  to  assign  without  license,  which  would  pass  by  the  assign- 
ment under  a  commission  of  bankruptcy,  or  might  be  sold 
under  an  execution.  The  voluntary  act  is  restrained,  but  not 
the  act  of  law  in  invitum.  Lord  Eldon,  C.,  "  There  is  no  doubt  ^^  Eldon's 

judgment  in 

that  property  may  be  given  to  a  man  until  he  shall  become  Brandon  v. 
bankrupt :  it  is  equally  clear,  generally  speaking,  that  if  pro-  Robinson- 
perty  be  given  to  a  man  for  his  life,  the  donor  cannot  take  away 
the  incidents  to  a  life  estate ;  and  a  disposition  to  a  man  until 
he  shall  become  bankrupt,  and  after  his  bankruptcy  over,  is 
quite  different  from  an  attempt  to  give  it  to  him  for  his  life, 
with  a  proviso  that  he  shall  not  sell  or  alien  it.  If  that  condi- 
tion is  so  expressed  as  to  amount  to  a  limitation,  reducing  the 
interest  short  of  a  life  estate,  neither  the  man  nor  his  assignees 
can  have  it  beyond  the  period  limited.  In  the  case  of  Foley  v. 
Burnell  (a),  this  question  afforded  much  argument.  A  great 
variety  of  clauses  and  means  was  adopted  by  Lord  Foley,  with  a 
view  of  depriving  the  creditors  of  his  sons  of  any  resort  to  their 
property.  But  it  was  argued  here,  and,  as  I  thought,  admitted, 
that  if  the  property  were  given  by  Lord  Foley  to  his  sons,  it 
must  remain  subject  to  the  incidents  of  property,  and  it  could  not 
be  preserved  from  the  creditors,  unless  given  to  some  one  else. 
So  the  old  way  of  expressing  a  trust  for  a  married  woman  was, 
that  the  trustee  should  pay  into  her  own  proper  hands,  and 

(a)  1  B.  C.  C.  274. 
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upon  her  own  receipt  only  (b),  yet  this  Court  always  said  she 
might  dispose  of  that  interest,  and  her  assignee  would  take  it; 


What  words 
create  a  trust 
for  separate 
use. 


"  To  he  at 
her  own  dis- 


"  For  the 
livelihood"  of 
the  wife. 


Receipt  to  be 

a  discharge. 


(&)  What  words  create  a  trust  for  sepa- 
rate use,  has  often  been  a  subject  of  dis- 
pute. [The  principle  of  construction  is 
stated  to  be,  that  the  marital  right  is 
not  to  be  excluded,  except  by  expressions 
which  leave  no  doubt  of  the  intention  ; 
5  Ves.  521  ;  9  ib.  377  ;  1  Mad.  207  ; 
2  R.  &  My.  188  ;  2  My.  &  K.  181,  188.] 

In  Kirk  v.  Paulin,  at  the  Rolls  (1737), 
7  Vin.  Abr.  95,  pi.  43,  A.,  by  his  will, 
bequeathed  household  goods,  &c.,  to  his 
daughter  13.,  then  the  wife  of  C.,  to  be  at 
her  own  disposal,  and  to  do  therewith  as 
she  should  think  fit  :  the  bequest  was 
held  to  be  for  her  separate  use.  See  also 
Prichard  v.  Ames,  T.  &  R.  222. 

In  Darley  v.  Darley,  3  Atk.  399 
[there  is  attributed  to  Lord  Hardwicke 
a  dictum,  that  a  gift  in  trust  for  the 
livelihood  of  the  wife  created  a  trust  for  her 
separate  use.  It  appears,  however,  from 
Mr.  Sanders'  note  to  that  case,  that 
A.,  by  indenture  between  himself  and 
his  daughter,  the  wife  of  B.,  in  considera- 
tion of  natural  love  and  affection,  and 
her  livelihood  and  future  support,  assigned 
a  moiety  of  a  term  to  her,  which  she 
afterwards,  in  her  husband's  lifetime, 
bequeathed  by  her  will  to  the  plaintiff  : 
but  the  plaintiff's  bill  against  the  husband 
was  dismissed.  See  also  3  B.  C.  C.  383. 
This  was  in  effect  deciding  that  the  term 
was  not  given  to  the  separate  use  of  the 
wife  ;  for  a  power  of  disposition  by  will  is 
a  regular  incident  to  such  an  interest, 
Fettiplace  v.  Gorges,  3  B.  C.  G.  8  ;  Rich 
v.  Cockell,  9  Ves.  369  :  and  therefore, 
the  plaintiff  in  this  case  would  have  been 
entitled  in  equity  under  the  wife's  will 
to  the  one  half  of  the  term.  This  view 
is  strengthened  by  an  opinion  expressed 
by  Sir  /.  Leach,  V.  C.,  in  Packwood  v. 
Maddison,  1  S.  &  St.  232,  that  by  a 
gift  "for  the  support  "  of  a  feme  coverte 
a  trust  for  her  separate  use  was  not 
created.  And  see  Gilchrist  v.  Cator, 
1  De  G.  &  S.  188.  In  Cape  v.  Cape,  2 
Y.  &  C.  543,  a  gift  by  codicil  for  the 
support  and  maintenance  of  the  wife  of 
A.  was  held  to  be  for  her  separate  use, 
probably  because  the  will  had  contained 
a  bequest  of  the  same  fund  to  A.  himself, 
which  was  expressly  revoked  by  the 
codicil.] 

In  Lee  v.  Priaux,  3  B.  C.  C.  381,  the 
trust,  i-n  a  will,  was  to  pay  certain  divi- 
dends to  A.,  but  the  trustee  was  not  to 
"  be  troubled  to  see  to  the  application  of 
any  sum  or  sums  paid  to  the  said  A.,  but 
her  receipt  in  writing  should  be  a  sufficient 
discharge "  to  the  trustee  for  the  sums 


so  paid.  Lord  Alvanley,  then  M.  R., 
was  of  opinion,  that  the  words  were  suf- 
ficient to  give  an  absolute  power  to  the 
wife  independently  of  her  husband. 

In  Dixon  v.  Olmius,  2  Cox,  414,  a  be- 
quest to  the  testator's 
Direction  to  niece,  Lady  W.,  of  cer- 
deliver  legacy  tain  securities  owing 
on  the  demand  from  Lord  W.,  with  a  di- 
of  the  feme  rectiou  that  they  should 

legatee.  bo  delivered  up  to  her 

whenever  she  should  de- 
mand or  require  the  same,  was  held,  by 
Lord  Loughborough,  to  be  a  gift  to  her 
separate  use  ;  because  Lord  W.  could 
not  have  obtained  them  from  the  ex- 
ecutors without  a  demand  made  by 
Lady  W.  The  same  principle  evidently 
applies  to  a  direction  that  a  feme  legatee 
shall  not  sell  without  her  husband's  con- 
sent ;  Johnes  v.  Lockhart,  3  B.  C.  G. 
383,  n.,  Belt's  Ed. 

In  Hartley  v.  Hurle,  5  Ves.  540,  Sir 

R.    P.  Arden,   M.  R., 

"  To  pay  into       held,    that   a   trust    to 

the  proper  pay    into     the    proper 

hands."  hands    of    A.     was    a 

trust  for  separate  use. 

But  in  the  more  recent  case  of  Tyler 
v.  Lake,  4  Sim.  144,  Sir  L.  Shadivell, 
V.  C.,  made  a  contrary  decision  on  the 
same  words.  There  was  a  similar  gift  to 
a  male  legatee  in  the  same  will ;  but  his 
Honor  seems  not  to  have  wholly  relied 
on  this  circumstance  :  and  the  decision 
was  affirmed,  on  appeal,  by  Lord 
Brougham,  2  R.  &  My.  183.  .  [The  au- 
thority of  this  case  was  reluctantly  fol- 
lowed by  Sir  /.  Wigram,  V.  C.,  in 
Blacklow  v.  Laws,  2  Hare,  49,  where  he 
decided  that  a  trust  "to  pay  into  the 
proper  hands  of  A.  for  her  own  proper 
use  and  benefit,"  was  not  a  trust  for 
separate  use. 

And  in  Taylor  v.  Stainton,  2  '  Jur. 
N.  S.,  Sir  W.  P.  Wood, 
' f  For  her  V.  C. ,  so  decided  upon  a 
own  proper  bequest  to  a  married 
and  absolute  woman  "for  her  own 
use."  proper  and  absolute  use 

and  benefit."  See  also 
Ry croft  v.  Christy,  3  Beav.  238.  But 
a  gift  in  trust  for  a  woman,  she  "to 
receive  the  rents  while  she  lives  whether 
married  or  single"  with  a  clause  for- 
bidding a  sale  or  mortgage  during  her 
life  was  in  Goulden  v.  Camm,  29  L.  J. 
Ch.  135,  6  Jur.  N.  S.  113,  held  to 
create  a  trust  for  her  separate  use.] 

In  Adamson  v.  Armitage,  Coop.  283, 
19  Ves.  416,  Sir  W.  Grant  decided 
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as  if  there  was  a  contract  entitling  the  assignee,  this  Court 
would  compel  her  to  give  her  own  receipt,  if  that  was  necessary 
to  enable  him  to  receive  it.  It  was  not  before  Miss  Watson's 
case  that  these  words,  'not  to  be  paid  by  anticipation/  &c.,  were 


CHAP.   XXVII. 


that  a  bequest  to  A.  of  a  sum  of  money 
to   be   vested    by   the   executors   in  the 

hands  of  trustees,  the 
1 '  For  her  own  income  arising  there- 
sole  use."  from  to  be  for  her  own 

sole  use  and  benefit, 
was  an  absolute  bequest  of  the  property 
exclusive  of  the  marital  right. 

So,  in  Ex  parte  Ray,  1  Marl.  199, 
where  certain  sums  of  stock  were,  by  a 
marriage  settlement,  vested  in  the  hands 
of  trustees,  in  trust  to  pay  the  dividends 
to  A.,  the  intended  wife,  for  life,  for  her 
separate  use  ;  and,  after  her  decease,  to  per- 
mit B.,  the  intended  husband,  to  receive 
the  dividends  during  his  life  ;  and,  after 
his  decease,  in  trust  for  the  children  of 
the  marriage ;  and,  in  default  of  children, 

in  trust  for  the  sole  use 
"  Sole  use  and  and  benefit  of  A.,  her 
benefit."  executors,  administra- 

tors, and  assigns  :  Sir  T. 
Plmner,  V.C.,held,  that  the  words  "sole 
use  "  meant  separate  use,  and  consequent- 
ly, that  A.  had  the  power  of  disposing  of 
the  trust  property  by  will  ;  and  that  the 
circumstance  of  other  words  being  else- 
where superadded  to  "sole"  in  creating 
a  similar  trust,  was  not  material.  [See 
also  Lindsell  v.  Tkacker,  12  Sim.  178  ; 
Inrjlefield  v.  Coghlan,  2  Coll.  247  ;  Ex 
parte  Killick,  3  M.  D.  &  D.  483.] 

But,  of  course,  a  trust  or  direction  to 

pay  the  rents  or  income 
Mere  trust  for  of  property,  real  or  per- 
married  wo-  sonal,  simply  to  a  mar- 
man  not  suf-  ried  woman  for  life, 
ficient  to  ere-  creates  no  trust  for  her 
ate  separate  separate  use  ;  Brown  v. 
property.  Clark,  3  Ves.  166  ; 

Lumb  v.  Milnes,  5  Ves. 
517  ;  [Jacobs  v.  Amyatt,  1  Mad.  376, 

n.  ;]  and  the  addition 
"Own  use  of  the  words  "for  her 

and  benefit."         own   use   and    benefit" 

has  been  repeatedly  held 
not  to  vary  the  construction ;  Wills  v. 
Sayer,  4  Mad.  409  ;  Roberts  v.  Spicer, 
5  Mad.  491  ;  \Beales  v.  Spencer,  2  Y.  & 
C.  C.  C.  651  ;]  which,  it  should  be  ob- 
served, is  also  wholly  uninfluenced  by 

any  extrinsic  circum- 
Kxtrinsic  cir-  stances  in  the  situa- 
cumstances  tion  of  the  cestui  que 

not  to  be  re-         trust,  which  might  seem 
garded.  to  render  a  trust  of  this 

nature  reasonable  or  con- 
venient, as  that  of  her  being  indigent, 


or  living  separately  from,  her  husband,  or 
both  ;  Palmer  v.  Trevor,  1  Vern.  261, 
Raithby's  Ed. ;  nor  does  the  fact  of  the 
husband  being  one  of  the  trustees,  nor 
even  that  of  the  prior  trust  being  for 
him  determinable  on  bankruptcy,  &c., 
afford  a  ground  for  departing  from  the 
construction  ;  Kensington  v.  Dollond, 
2  My.  &  K.  184  ;  Stanton  v.  Hall,  2  R. 
&  My.  175.  [But  see  Shewellv.  Dwarris, 
1  Johns.  172.  And  perhaps  the  fact  that 
the  husband  is  sole  trustee  does  afford 
such  ground  ;  Darley  v.  Darley,  3  Atk. 
399  ;  Ex  parte  Beilby,  1  Gl.  &  J.  167.] 

So,  if  a  testator  after  directing  that  a 
fund  bequeathed  to  females  shall  be  "  un- 
der their  sole  control"  (words  which,  stand- 
ing alone,  would  clearly  exclude  the  mari- 
tal right),  shews,  by  the  contextof  the  will, 
that  the  expression  has  reference  to  the 
possible  control  of  some  person  other 
than  the  husband,  the  words  in  question 
will  be  inoperative  to  modify  the  in- 
terest ;  Massey  v.  Parker,  2  My.  &  K. 
174  ;  but  where  the  gift  was  to  A.  and 
B.  (one  a  married  woman,  and  the  other 
her  infant  daughter),  to  be  equally 
divided  between  them,  "for  their  own 
use  and  benefit,  independent  of  any 
other  person  ;  "  it  was  held,  that  these 
words  meant  ' 'independent of '"  all  man- 
kind, and,  therefore,  included  the  hus- 
band ;  Margetts  v.  Barringer,  7  Sim. 
482. 

A  direction  to  trustees  to  pay  the  in- 
terest to  the  testator's  wife,  to  be  by  her 
applied  for  the  maintenance  of  herself 
and  her  children,  has  been  held  not  to 
create  a  trust  for  separate  use.  Wardle 
v.  Claxton,  9  Sim.  524.  \S\rL.Shadwell, 
V.  C.,  remarked,  that  the  words  "to  be 
applied,  &c."  had  reference  not  only  to 
the  testator's  widow,  but  to  all  the 
children  he  might  have  by  her.  But 
this  circumstance  will  not  control  the 
force  of  a  clear  trust  for  separate  use  ; 
Bain  v.  Lescher,  11  Sim.  397;  for,  as 
Sir  K.  Bruce,  V.  C.,  said,  2  Coll.  421, 
"a  case  might  arise  in  which  the  words 
'  sole  use '  applied  to  a  class  of  men  and 
women,  might  not  be  held  indiscrimi- 
nately applicable  to  each."  See  also 
Frofjgatt  v.  War  dell,  3  De  GK  &  S. 
685.] 

Where  a  trust  for  separate  use  is 
created,  but  no  trustee  is  appointed,  the 
husband  becomes  a  trustee  for  his  wife. 
Bennett  v.  Davis,  2  P.  W.  316  ;  [see 


'  •  Under  their 
sole  control." 


"  Independent 
of  any  other 
person." 
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introduced.  I  believe  they  were  Lord  Thwrlow's  own  words, 
with  whom  I  had  much  conversation  upon  it.  He  did  not 
attempt  to  take  away  any  power  the  law  gave  her  as  incident  to 
property,  which,  being  a  creature  of  equity,  she  could  not 
have  at  law;  but  as  under  the  words  of  the  settlement  it 
would  have  been  hers  absolutely,  so  that  she  could  alien, 
Lord  Thurlow  endeavoured  to  prevent  that,  by  imposing  upon 
the  trustees  the  necessity  of  paying  her  from  time  to  time,  and 
not  by  anticipation,  reasoning  thus  ;  that  equity  making  her  the 
owner  of  it,  and  enabling  her  as  a  married  woman  to  alien, 
might  limit  her  power  over  it ;  but  the  case  of  a  disposition  to  a 
man,  tvko,  if  he  has  the  property,  has  the  power  of  aliening,  is 
quite  different.  This  is  a  singular  trust.  If  upon  these  words 
it  can  be  established  that  he  had  no  interest  until  he  tenders 
himself  personally  to  the  trustees  to  give  a  receipt,  then  it  was 
not  his  property  till  then ;  but  if  personal  receipt  is  in  the  con- 
struction of  this  Court  a  necessary  act,  it  is  very  difficult  to 
maintain,  that  if  the  bankrupt  would  not  give  a  receipt  during 
his  life,  and  an  arrear  of  interest  accrued  during  his  whole 
life,  it  would  not  be  assets  for  his  debts.  It  clearly  would 


'[also  9  Ves.  375,  583.  The  point  had 
been  doubted  by  Lord  Cowper  in  Harvey 
v.  Harvey,  1  P.  W.  125.] 

What  To  the  complete  efficiency  of  a  trust 

amounts  to  a        for  the  separate  use,  a  restraint  on  the 
restraint  on         anticipation  of  future  income  is  essential 
anticipation  by    as  a  protection  against  marital  influence. 
a  feme  coverte.    Hence,    to   ascertain    by  what  terms   a 
restrictive  provision  of  this  nature  may 
be  created  is  a  point  of  much  importance. 
[The  intention  must  be  clear  ;  and  there- 
fore a  direction  to  pay  the  income  from 
time  to  time,  or  as  it  shall  become  due, 
or  into  the  proper  hands  of  the   feme 
coverte  ;  Pybus  v.  Smith,  3  B.  C.  C.  340, 

I  Ves.    jun.     189  ;    Parlces   v.     White, 

II  Ves.  222;  Acton  v.  White,  1  S.  &  St. 
429  ;   Glyn  v.  Baster,  1  Y.  &  Jerv.  329, 
or  even  upon  her  personal  appearance  and 
receipt,  Ross's  trust,  1   Sim.  N.  S.  196  ; 
cf.    Arden  v.    Goodacre,    11   C.  B.  883, 
will  not  take  away  the  power  of  antici- 
pation.    In    Alexander    v.     Young,    6 
Hare,  393,  the  principle  was  carried  to 
its  full  extent,   Sir  J.    Wigram,  V.  C.. 
holding  that  a  trust  for  the  separate  use 
of  a  married  woman  for  her  life  ;  and 
after  her  death,  as  she  should  appoint, 
but  no  appointment  by  deed  to  come  into 
operation  until  after  her  death  did  not 
forbid  anticipation. 

However,  no  technical  form  of  words 


is  necessary ;  and  it  was  decided  in 
Brown  \.  Bamford,  IPhill.  260,  by  Lord 
Lyndhurst,  reversing  the  decision  of  Sir 
L.  Shadwell,  1]  Sim.  127,  that  a  bequest 
to  trustees  in  trust  to  pay  the  income  to 
such  persons  as  a  married  woman  should 
appoint,  bub  not  by  way  of  anticipation, 
and  in  default  of  such  appointment,  into 
her  proper  hands  for  her  separate  use, 
created  a  valid  restraint  against  antici- 
pation, extending  not  only  to  the  express 
power  but  to  the  trust  in  default  of  ap- 
pointment. And  similar  decisions  were 
pronounced  in  Moore  v.  Moore,  1  Coll. 
54,  and  Harnett  v.  M'Dougall,  8  Beav. 
187.  In  Field  v.  Evans,  15  Sim.  375, 
Sir  L.  Shadwell.  V.  C.,  decided,  that 
under  a  trust  for  the  separate  use  of  a 
married  woman,  and  a  declaration  that 
the  receipts  of  herself  or  the  persons 
to  whom  she  should  appoint  the  income, 
after  the  same  should  become  due,  should 
ha  effectual,  she  was  restrained  from  anti- 
cipating. See  also  Baker  v.  Bradley,  7 
D.  M.  &  Gr.  597.  And  in  Steedman  v. 
Poole,  6  Hare,  193,  a  gift  of  property  for 
the  separate  use  of  a  feme  coverte,  "and 
not  to  be  sold  or  mortgaged  "  was  simi- 
larly construed.  Of  course  a  clause  in 
restraint  of  anticipation  does  not  apply 
to  arrears  of  income,  Pemberton  v.  M'Gill, 
29  L.  J.  Ch.  499.] 
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be  so.       Next,  is  there  in  this  will    evidence  to  shew,  that    CHAP.  xxvn. 

as  the  interest  is  not  assignable  by  way  of  anticipation  of  any 

unreceived  payment,  therefore  it  cannot  be  assigned  and  trans- 

ferred under  the  commission  of  bankruptcy  ?     To  prevent  that 

it  must  be  given  to  some  one  else  (c)  ;    and,  unless  it  can  be 

established  that  this  by  implication  amounts  to  a  limitation, 

giving  this  interest  to  the  residuary  legatee,  it  is  an  equitable 

interest  capable  of  being  parted  with.     The  principal  at  the 

death  of  the  bankrupt  will  be  under  very  different  circumstances. 

The  testator  had  a  right  to  limit  his  interest  to  his  life,  giving 

the  principal  to  such  person  as  may  be  his  next  of  kin  at  his 

death,  to  take  it  as  the  personal  estate  not  of  the  son,  but  of 

him  the  testator,  not  as  if  it  was  the  son's  personal  estate,  but 

as  the  gift  of  the  testator.    The  demurrer  must,  upon  the  whole, 

be  overruled." 

So  in  the  case  of  Graves  v.  Dolphin  (d),  where  a  testator  Assignees  in 
directed  trustees  to  pay  an  annuity  of  500/.  to  his  son  I.  for  his 


life,  and  declared  that  it  was  intended,  for  his  personal  main-  benefit  of  trust 

for  mainte- 

tenance  and  support;  and  should  not,  on  any  account  or  nance. 
pretence  whatsoever,  be  subject  or  liable  to  the  debts,  engage- 
ments, charges,  or  incumbraDces  of  his  said  son,  but  that  the 
same  should,  as  it  became  payable,  be  paid  over  into  the  proper 
hands  of  him,  the  testator's  said  son,  and  not  to  any  other 
person  or  persons  whomsoever  ;  and  the  receipts  of  the  son  only 
were  to  be  sufficient  discharges.  The  son  became  bankrupt, 
and  it  was  held  by  Sir  J.  Leach,  V.  C.,  that  the  annuity  belonged 
to  his  assignees. 

And  the  vesting  in  trustees  of  a  discretion  as  to  the  mode  in   Notwithstand- 
which  income  is  to  be  applied  for  the  benefit  of  a  cestui  que  hjf^a  discre- 
trust,  does  not  take  it  out  of  the  operation  of  bankruptcy  or  tkm  as  to  mode 
insolvency  ;  to  effect  which  the  discretion  of  the  trustees  must   ° 
extend,  not  merely  to  the  manner  of  applying  the  income  for 
the  benefit  of  the  cestui  que  trust,  but  also  to  the  enabling  of 
them  to  apply  it  either  for  his  benefit,  or  for  some  other  purpose. 

Thus  in  the  case  of  Green  v.  Spicer  (e),  where  a  testator 
devised  certain  estates  to  trustees,  upon  trust  to  pay  and  apply 
the  rents  and  profits  to  or  for  the  board,  lodging,  maintenance, 
and  support,  and  benefit  of  his  son  B/.,  at  such  times  and  in 
such  manner  as  they  should  think  proper,  for  his  life:  it  being 

[(c)  As  to  this,  vid.  post,  33.]  (d)  I  Sim.  66. 

(e)  1  R.  &  My.  395,  Taml.  396. 
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Title  of  as- 
signees in 
bankruptcy  not 
excluded  by 
discretion 
seemingly 
given  to  trus- 
tees. 


Exception 
upon  special 
terms  of  the 
trust. 


the  testator's  wish,  that  the  application  of  the  rents  and  profits, 
for  the  benefit  of  his  said  son,  might  be  at  the  entire  discretion 
of  the  said  trustees;  and  that  his  son  should  not  have  any 
power  to  sell  or  mortgage,  or  anticipate  in  any  way  the  same 
rents  and  profits.  R.  took  the  benefit  of  an  insolvent  act, 
whereupon  his  interest  was  claimed  by  the  assignee.  Sir  J. 
Leach,  M.  R.,  held  the  assignee  to  be  entitled,  on  the  ground 
that  the  insolvent  was  the  sole  and  exclusive  object  of  the  trust. 
The  trustees  were  bound,  he  said,  to  apply  the  rents  for  the 
benefit  of  R.,  and  their  discretion  applied  only  to  the  manner 
of  their  application. 

So  in  the  case  of  Snowden  v.  Dales  (/),  where  A  vested  a 
money  fund  in  trustees,  in  trust  during  the  life  of  B.,  or  during 
such  part  thereof  as  the  trustees  should  think  proper,  and  at 
their  will  and  pleasure,  but  not  otherwise,  or  at  such  other  time 
or  times,  and  in  such  sum  or  sums  as  they  should  judge  proper, 
to  allow  and  pay  the  interest  into  the  proper  hands  of  B.,  or 
otherwise,  if  they  should  think  fit,  in  procuring  for  him  diet, 
lodging,  wearing  apparel,  and  other  necessaries ;  but  so  that  he 
should  not  have  any  right,  title,  claim,  or  demand,  in  or  to  such 
interest,  other  than  the  trustees  should,  in  their  or  his  absolute 
and  uncontrolled  power,  discretion,  and  inclination,,  think  proper 
or  expedient;  and  so  as  no  creditor  of  his  should  or  might  have 
any  lien  or  claim  thereon,  or  the  same  be  in  any  way  subject  or 
liable  to  his  debts,  dispositions,  or  engagements ;  with  a  direc- 
tion that  a  proportionate  part  of  the  interest  should  be  paid  up 
to  the  decease  of  B. ;  and  after  his  decease  the  fund,  and  all 
savings  and  accumulations,  should  be  in  trust  for  his  children, 
&c.  B.  became  bankrupt.  Sir  L.  Shadwell,  V.  C.,  held,  that 
his  assignees  were  entitled  to  the  life  interest;  his  Honor  being 
of  opinion,  that  there  was  110  discretion  to  withhold  and  accu- 
mulate any  portion  of  the  interest  during  the  life. 

[On  the  other  hand,  in  the  case  of  Twopeny  v,  Peyton  (g], 
where  the  trustees  had  a  discretion  to  apply  the  whole  or  such 
part  of  the  income  as  they  should  think  fit,  for  the  maintenance 
and  support  of  the  cestui  que  trust,  who,  the  testatrix  recited, 
had  become  a  bankrupt  and  insane,  and  for  no  other  purpose 
whatsoever ;  Sir  L.  Shadwell,  V.  C.,  held,  that  the  assignees 


(/)  6  Sim.  524.  [Pee  also  Piercy  v. 
Roberts,  1  My.  &  K.  4  ;  Younghusband 
v.  Gisborne,  1  Coll.  400. 

(g}  10  Sim.  487.     The  bankrupt  was 


uncertificated,  so  that  this  property  was 
liable.  See  also  Yarnold  v.  Moorhouse, 
1  R.  &  My.  364,  stated  post. 
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[took  no  interest.     Yet,  notwithstanding  the  peculiar  terms  of    CHAP.  xxvn. 
the  trust,  it  may  be  doubted  how  far  the  case  will  be  a  safe 
guide  on  future  occasions;  for  the  trustees  could  scarcely,  under 
the  words  of  the  trust,  have  withheld  the  whole  income  from 
the  bankrupt. 

If  the  trusts  of  the  property  be  declared  in  favour  of  several,  Assignees  en- 
as  a  man,  his  wife  and  children,  to  be  applied  for  their  benefit,  ropt«s  T1°ntjf.n 
at  the  discretion  of  the  trustees,  the  man's  assignees,  in  case  of  vided  share. 
his  bankruptcy,  are  entitled  to  as  much  of  the  fund  as  he  would 
himself  have  been  separately  entitled  to,  after  providing  for  the 
maintenance  of  the  wife  and  children  (h).    But  if  he  was  entitled   ;  —  except 
to  nothing  separately,  but  only  to  an  enjoyment  of  the  property  cases. 
jointly  with  his  wife  and  children,  then  his  assignees  have  no 
claim  (I). 

Although  where  the  bankrupt  is  the  only  person  interested,   Assignees  may 
and  the  trustees  have  a  discretion  as  to  the  manner  of  applying 


the  funds  for  his  benefit,  that  discretion  is,  as  we  have  seen,  trustecs  have 

determined  by  his  bankruptcy.     Yet,.  where  the  trustees  of  a  to  exclude  the 

settlement  had  a  discretionary  power  of  excluding  any  of  the   b  ^k™^- 

beneficiary  objects  of  the  trust,  their  power  was  held  to  continue 

after  the  insolvency  of  one  of  such  objects  (k).    But  it  was  said, 

that  any  benefit  which  the  insolvent  might  take  would  belong 

to  his  assignees  (/).     And  if  the  trustees  decline  (as  by  paying 

the  fund  into  "Court)  to  exercise  their  power  of  exclusion,  the 

power  is  gone,  and  the  assignees  are  entitled  to  the  whole  or  an 

aliquot  portion  of  the  fund,  according  as  the  bankrupt  was  the 

only  cestui  que  trust  or  not  (m).'] 

But  though  a  testator  is  not  allowed  to  vest  in  the  object  of  Life  interest 
his  bounty,  an  inalienable  interest  exempt  from  the  operation     '™ 
of  bankruptcy;  yet  there  is  no  principle  of  law  which  forbids  his 
giving  a  life  interest  in  real  or  personal  property,  with  a  proviso, 
making  it  to  cease  on  such  event  :  for  whatever  objection  there 
may  be  to  allowing  a  person  to  modify  his  own  property,  in  such 
manner  as  to  be  divested  on  bankruptcy  or  insolvency,  it  seems 
impossible,  on  any  sound  principle,  to  deny  to  a  third  person 

[(h)  Pagev.  Way,  3  Beav.  20  ;  Kcars-  is   cited   is   recognised    in   Kearsley  v. 

ley  v.   Woodcock,   3  Hare,  185  ;  Rippon  Woodcock,   3  Hare,   185  ;  but  the  deci- 

v.  Norton,  2  Beav.  68  ;  Lord  v.   Btmn,  sion   itself    has    beon    questioned  ;    see 

2  Y.  &  C.  C.  C.  98  ;    Wallace  v.  Ander-  Younghusband  v.  Gisborne,  1  Coll.  400. 

son,  16  Beav.  533.     Some  of  these  cases  (k)"  Lord  v.  Bunn,   2  Y.   &  C.  C.  C. 

arose   on  deeds,    but  the  same  principles  98. 

seem  to  apply  to  wills.  (I)  Per  Sir  K.  Bruce,  V.C.,  ib. 

(i)  Godden  v.    Crowliurst,    10    Sim.  (m)  In  re   Coe's   trust,   4  Kay  &  J» 

642.     The  principle  for  which  this  case  199.] 
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Where  bank- 
ruptcy is  a 
forfeiture 
under  a  clause 
restraining 
alienation. 


the  power  of  shifting  the  subject  of  his  bounty  to  another,  when 
it  can  no  longer  be  enjoyed  by  its  intended  object.  The  validity 
of  such  provisions  was  established  in  the  early  case  of  Lockyer 
v.  Savage  (ri),  where  4,000/.  was  settled  by  the  father  of  a  feme 
coverte,  for  the  use  of  the  husband  for  life,  with  a  direction  that 
if  lie  failed  in  the  world,  the  trustees  should  pay  the  produce  to 
the  separate  maintenance  of  his  wife  and  children;  and  the 
latter  trust  was  held  to  be  good.  [And  alienation  will  work  a 
forfeiture,  though  the  legatee  was  ignorant  of  the  condition ;  as 
where  (o)  a  will,  taken  to  be  the  last  will,  gave  an  unconditional 
annuity,  and  it  was  afterwards  discovered  that  a  subsequent  will 
had  revoked  the  first,  and  repeated  the  annuity  subject  to  a 
condition  forbidding  alienation,  but  the  annuitant  had  in  the 
meantime  mortgaged  his  interest,  it  was  held  that  the  annuity 
ceased.] 

Indeed,  this  principle  is  now  so  well  settled,  that  the  only 
point  on  which  any  doubt  can  arise,  is,  whether  the  clause  is  so 
framed  as  to  apply  to  bankruptcy,  which  we  shall  see  has  often 
been  a  subject  of  controversy. 

It  appears  that  bankruptcy  is  a  forfeiture,  under  a  proviso 
prohibiting  alienation,  if  the  terms  of  such  proviso  extend  to 
alienations  by  operation  of  law,  as  well  as  those  produced  by  the 
act  of  the  devisee ;  bankruptcy  being  regarded  as  an  alienation 
of  the  former  kind. 

Thus,  in  Dommett  v.  Bedford  (p),  where  a  testator  after  giving 
an  annuity,  charged  on  real  estate,  to  A.  for  life,  directed  that 
it  should  from  time  to  time  be  paid  to  himself  only,  and  that  a 
receipt  under  his  own  hand,  and  no  other,  should  be  a  sufficient 
discharge  for  the  payment  thereof;  the  testator's  intent  being 
that  the  said  annuity,  or  any  part  thereof,  should  not  on  any 
account  be  alienated  for  the  whole  term  of  his  life,  or  for  any 
part  of  the  said  term ;  and,  if  so  alienated,  the  said  annuity 
should  cease.  A.  having  become  bankrupt,  it  was  held  that  the 
annuity  had  determined. 

So  in  Cooper  v.  Wyatt  (q),  where  the  overplus  of  the  rents  of 
a  moiety  of  the  testator's  real  estate  was  directed  to  be  paid  into 


(n)  2  Stra.  947.  This  case  (among 
many  others)  shews  that  there  is  not  (as 
sometimes  contended)  any  real  distinction 
between  a  trust  for  A.  until  bankruptcy 
and  a  trust  for  A.  for  life,  with  a  proviso 
determining  the  life  interest  on  bank- 
ruptcy ;  each  is  equally  valid.  [Of 


course  clauses  of  this  nature  do  not  affect 
arrears  of  income,  In  re  Stulz's  Trusts, 
4  D.  M.  &  G.  404. 

(o)  Carter  v.  Carter,  3  Kay  &  J.  618.] 
(p)  3  Ves.  149,  6  T.  R.  684. 
(?)  5  Mad.  482. 
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the  hands  of  S.,  but  not  to  his  assigns,  for  the  term  of  his  natural  CHAP.  xxvn. 
life,  for  his  own  sole  use  and  benefit,  with  a  limitation  over  if 
the  devisee  should,  by  any  ways  or  means  whatsoever,  sell, 
dispose  of,  or  incumber,  the  right,  benefit,  or  advantage,  he  might 
have  for  life,  or  any  part  thereof:  Sir  /.  Leach,  V.  C.,  held  that 
bankruptcy  was  a  forfeiture  ;  his  Honor  considering  that  the 
expressions  of  the  testator  denoted  that  the  devisee's  interest 
was  to  cease  when  the  property  could  be  no  longer  personally 
enjoyed  by  him. 

On  the  other  hand,  in  the  case  of  Wilkinson  v.  Wilkinson  (r),  Bankruptcy 


where  a  testator,  after  giving  certain  annuities  and  other  life     e  ° 

interests  to  several  persons,  provided  that  in  case  they  should 

"  respectively  assign  or  dispose  of  or  otherwise  charge  or  incumber 

the  life  estates,  the  annuities,  and  provisions  so  made  to  and  for 

them  during  their  respective  lives  as  aforesaid,  so  as  not  to  be 

entitled  to  the  personal  receipt,  use,  and  enjoyment  thereof;  then 

the  annuity,  life  estate,  or  interest,  of  him,  her,  or  their  heirs 

respectively  (s),  so  doing,  or  attempting  (t)  so  to  do,"   should 

cease,  and  should  immediately  thereupon  devolve  upon  the  per- 

sons  who  should  be  next  entitled  thereto.    Sir  W.  Grant,  M.  R., 

was  of  opinion,  that  the  testator  had  not  with  sufficient  clear- 

ness expressed  an  intention  that  the  life  estate,  which  he  had 

given  to  his  son,  should  cease  upon  bankruptcy. 

So  in  the  case  of  Lear  v.  Leggett  (u),  where  a  testator,  after 
bequeathing  to  his  son  and  daughters  the  dividends  of  certain 
stock  for  their  respective  lives,  declared,  that  their  provisions 
should  not  be  subject  to  any  alienation  or  disposition  by  sale, 
mortgage,  or  otherwise,  in  any  manner  whatsoever,  or  by  anti- 
cipation of  the  receipt.  And  in  case  they,  or  any  or  either  of 
them,  should  charge  or  attempt  to  charge,  affect,  or  incumber 
the  same,  or  any  part  or  parts  thereof  respectively,  then  such 
mortgage,  sale,  or  other  disposition,  or  incumbrance  so  to  be* 
made  by  them,  or  any  or  either  of  them,  on  his,  her,  or  their 
interest,  should  operate  as  a  complete  forfeiture  thereof,  and 
the  same  should  devolve  as  if  he,  she,  or  they  were  then  dead. 
The  son  became  bankrupt,  and  Sir  L.  Shadwell,  V.  C.,  decided 
that  the  bankruptcy  was  not  a  forfeiture.  His  Honor  observed, 

(r)  Coop.  259,  3  Swanst.  515,  see  528.  clause  of  forfeiture,  would  operate  as  an 

(s)  Sic  orig.  as  reported.  alienation.] 

j#)  In  Graham  v.  Lee,  23  Beav.  391,  (u)  2  Sim.  479,  1  R.  &  My.  690.    See 

was    said    by  the   M.   R.   that  the  also  Whitfield  v.   Pricfatt,  2  Kee.  608  ; 

"attempt  "  must  be  such  as,  but  for  the  [Graham  v.  Lee,  ubi  sup.] 
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CHAP,  xxvii. 


Sale  under  pro- 
cess of  out- 
lawry held  no 
forfeiture, 
clause  requir- 
ing positive 
act. 


CONDITIONS. 

that  the  words  declaring  that  the  gift  should  not  be  snbject  to 
any  alienation  or  disposition,  did  not  create  any  forfeiture. 
And  the  subsequent  words  referred  to  a  voluntary  alienation 
only,  and  bankruptcy  was  not  such.  The  learned  Judge  com- 
mented on  the  difference  of  the  language  of  the  clause  here, 
and  in  Cooper  v.  Wyatt  (a?),  the  authority  of  which  had  been 
much  pressed  on  the  Court. 

The  case  was  afterwards  brought  before  Lord  Lyndhurst,  C., 
on  appeal,  when  his  Lordship  affirmed  the  decree  of  the  V.  C., 
observing,  that  the  prohibition  in  Dommett  v.  Bedford  (a?),  was 
expressed  in  much  more  general  and  comprehensive  terms  than 
in  the  case  before  him,  and  might  well  be  construed  to  extend 
to  alienations  by  act  of  law. 

Where  the  language  of  a  clause  restrictive  of  alienation  does 
not  extend  to  an  alienation  in  invitum,  it  seems  that  the  seizure 
of  the  property  under  a  judicial  process  sued  out  against  the 
devisee  or  legatee,  does  not  occasion  a  forfeiture, 

Thus  in  the  case  of  Rex  v.  Robinson  (z),  where  an  annuity 
of  400£.  was  bequeathed  to  W.  as  an  unalienable  provision  for 
his  personal  use  and  benefit,  for  his  life,  and  not  otherwise  ;  and 
so  that  the  same  annuity,  or  any  part  thereof,  should  not  be 
subject  or  liable  to  be  alienated,  or  be  or  become  in  any  manner 
liable  to  his  debts,  control,  or  engagements;  and  the  annuity 
was  made  to  cease  in  case  W.  should  u  at  any  time  sell,  assign, 
transfer,  or  make  over,  demise,  mortgage,  charge,  or  otherwise 
attempt  to  alienate,"  the  annuity  or  any  part  thereof,  or  should 
"  make,  do,  execute,  or  cause  or  procure  to  be  made,  done,  and 
executed,  any  act,  deed,  matter,  or  thing  whatsoever,  to  charge, 
alienate,  or  affect,  the  said  annuity,"  or  any  part  thereof.  A 
creditor  of  the  legatee  sued  him  to  outlawry.  Macdonald,  C.  B., 
held,  on  the  authority  of  Dommett  v.  Bedford  (a)  and  Doe  d. 
Mitchinson  v.  Carter  (b),  that  the  seizure  of  the  annuity  under 
the  outlawry,  at  the  suit  of  the  Crown,  arising  merely  from  the 
negative,  and  not  the  positive  acts  of  the  party,  was  not  a 
forfeiture  on  the  words  of  the  bequest,  which  required  a  positive 
act.  He  considered  the  words,  in  the  present  case,  were  not  so 


(x)  Ante,  28. 

(z)  Wightw.  386. 

(a)  6  T.  R.  684,  ante,  28. 

(6)  8  T.  R.  .67.  A  lessee  having  co- 
venanted not  to  let,  set,  assign,  transfer 
or  make  over,  &c.,  the  indenture  of 


lease,  a  warrant  of  attorney  to  confess 
judgment,  given  without  any  special 
intent  to  evade  the  restriction  on  aliena- 
tion, [was  held  not  to  create  a  forfeiture 
under  a  proviso  for  re-entry  on  breach  of 
any  covenant.  J 
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large  as  in  Dommett  v.  Bedford,  but  were  more  conformable  to     OHAP.  xxvn. 
those  in  Doe  v.  Carter. 

These  cases  shew  that   when   it  is  intended  to  take  away  a  clause  re- 
benefit  as  soon  as  it  cannot  be  personally  enjoyed  by  the  devisee,  JoShnilflind 
it  should  be  made  to  cease  on  alienation,  not  only  by  his  own  to  involuntary 
acts,  but  by  operation  of  law.  Lon' 

It  seems  that  taking  the  benefit  of  an  insolvent  act  is  con-  Taking  benefit 
strued  to  be  an  alienation,  when  bankruptcy  would  not,  as  it 


ct  a 

requires  certain  acts  on  the  part  of  the  insolvent,   (viz.,  the  voluntary 
filing  of  a  petition,  schedule,  &c.,)  constituting  it  a  voluntary 
alienation,  as  distinguished  from  a  bankruptcy,  which  partakes 
more  of  the  nature  of  a  compulsory  measure  (c). 

As  in  the  case  of  Shee  v.  Hale  (d),  where  a  testator  gave  real 
and  personal  estate  to  trustees,  upon  trust  to  pay  to  his  son 
J.  M.  the  yearly  sum  of  200/.  during  his  natural  life,  or  until 
he  should  sign  any  instrument  whereby  he  should  contract  to 
sell,  assign,  or  otherwise  part  with  the  same,  or  any  part  thereof, 
or  in  any  way  charge  the  same  as  a  security,  or  in  any  other 
manner  dispose  of  such  annuity  by  anticipation,  or  whereby  he 
should  authorize}  or  intend  to  authorize,  any  person  or  persons  to 
receive  the  same,  except  only  as  to  the  then  next  quarterly  pay- 
ment. And  the  testator  declared  that,  in  case  his  said  son 
should  at  any  time  sign  or  execute  any  instrument  or  writing 
for  any  of  the  purposes  aforesaid,  then  the  annuity  should  cease. 
The  testator's  son  took  the  benefit  of  an  insolvent  act  ;  and 
this  Sir  W.  Grant  held  to  be  a  forfeiture,  being  an  act  authorizing 
others  to  receive  the  annuity.  It  differed,  he  said,  from  the  case 
of  a  bankrupt.  The  insolvent  debtor  was  not  in  a  situation  to 
be  compelled  to  part  with  the  annuity  ;  he  might  have  enjoyed 
it  for  his  life  :  the  signing  of  the  petition  and  schedule  were 
clear  acts  (c). 

[So  in  Branton  v.  Aston  (/),  where  a  testator  bequeathed  to 

(c)  But  by  the  Bankrupt  Act,  6  Geo.  much  a  'proceeding  in  invitum  as  bank-    Bankruptcy, 

4,  c.  16,    [and  since,   by  stat.    12   &  13  ruptcy  usually  is),  insolvency  under  such    how  far  to  be 

Viet.   c.   106,    s.   70,]  the  legislature,  in  circumstances  is  not  within  the  reason  of    regarded  as  a 

admitting   declarations  of  insolvency  by  the  distinction  noticed  in  the  case  next    voluntary 

the  trader  himself  to  be  acts  of  bank-  stated  in  the  text.    See  Pt/m  v.  Lockyer,     alienation  of 

ruptcy,  has  given  to  bankruptcy,  in  these  12  Sim.  394.]  the  interest. 

cases  at  least,   the  character  of  a  volun-  (d)  13  Yes,  404. 

tary  act.      [But    Graham   v.    Lee,    23  (e)  This    distinction   was   also   reeog- 

Beav.  388,  is  contra.    On  the  other  hand,  nised  by  Lord  Lyndhurst,  in  the  case  of 

a  creditor  being  enabled,  under  the  act  Lear  v.  Leggett,  already   stated   (ante, 

1  &  2  Viet.  c.    110,   s.   36,  to  obtain  an  29),    [and  by  Sir  G.  J.  Turner,  V.  C., 

order  vesting  an  insolvent's  property  in  in  Rochford  v.  Hackman,  9  Hare,  484. 
the   provisional   assignee    (which    is  as  (/)  2  Y  &  C.  C.  C.  24. 
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CHAP.  XXVII. 


Effect  of  bank- 
ruptcy in  life- 
time of  tes- 
tator. 


[trustees  an  annuity  of  50/.  upon  trust,  during  the  life  of  his 
nephew  J.  N.,  to  pay  the  same  to  him  when  and  as  the  same 
should  become  due  for  his  own  use  and  benefit.  And  the 
testator  declared  that  J.  N.  should  have  no  power  to  sell,  mort- 
gage, incumber,  or  anticipate  the  payment  of  the  said  annuity ; 
and  in  case  he  should  attempt  so  to  do,  the  same  should  cease, 
and  be  no  longer  payable  to  him ;  with  a  gift  over  upon  the 
death  of  J.  N.,  or  any  such  attempt  by  him  to  sell,  &c.  The 
nephew  took  the  benefit  of  the  Insolvent  Act,  and  Sir  J.  Knight 
Bruce,  V.  C.,  held  that  there  had  been  a  clear  attempt  to 
incumber  or  anticipate  payment  of  the  annuity. 

And  in  the  case  of  Churchill  v.  Marks  (g),  the  same  Judge 
held  that  taking  the  benefit  of  an  Insolvent  Act  was  a  forfeiture 
of  property  bequeathed  to  the  insolvent,  subject  to  a  proviso 
that  he  should  not  be  "  allowed,  or  sell,  or  part  with,"  his  share 
in  the  money  till  it  should  be  divided ;  with  a  gift  over  in  case 
of  non-compliance  (h).~\ 

Sometimes  the  question  arises,  whether  a  proviso  of  this 
nature  extends  to  bankruptcy  or  insolvency  occurring  in  the  life- 
time of  the  testator.  If  such  event  has  left  the  after-acquired 
property  of  the  bankrupt  or  insolvent  exposed  to  the  claims  of 
his  creditors,  then  a  forfeiture  would  take  place  under  words 
sufficiently  strong  to  determine  the  interest  of  the  devisee  or 
legatee,  when  the  property  becomes  applicable  to  any  other 
purpose,  than  the  benefit  of  the  cestui  que  trust. 

As  in  the  case  of  Yarnold  v.  Moorhouse  (i),  where  a  testator 
bequeathed  the  dividends  of  certain  stock  to  his  nephew,  solely 
for  the  maintenance  of  himself  and  family,  declaring  that  such 
dividends  should  not  be  capable  of  being  charged  with  his  debts 
or  engagements ;  and  that  he  should  have  no  power  to  charge, 
assign,  anticipate,  or  incumber  them ;  but  that  if  he  should 
attempt  so  to  do,  or  if  the  dividends  by  bankruptcy,  .insolvency, 
or  otherwise,  should  be  assigned  or  become  payable  to  any 
other  person,  or  be,  or  become,  applicable  to  or  for  any  other 
purpose  than  for  the  maintenance  of  the  nephew  and  his  family, 
his  interest  therein  should  cease,  and  the  stock  be  held  upon 
trust  for  his  children.  Subsequently  to  the  execution  of  the 


[(g)  1  Coll.  441  ;  see  also  Martin  v. 
Maugham,  14  Sim.  230  ;  Rochford  v. 
Hackman,  9  Hare,  475. 

(h)  In  each  of  the  two  last  cases,  the 
insolvent  stated  in  his  schedule  that  he 


had  no  power  to  assign  the  property  in 
question.  But  the  V.  C.  considered  the 
fact  to  be  immaterial  to  the  point  at' 


(i)  1  R.  &  My.  364. 
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l,  and  prior  to  a  codicil  confirming  it,  the  nephew  took  the  os^p-  xxvn. 
benefit  of  the  Insolvent  Act  (1  Geo.  4,  c.  119,),  in  the  usual 
way  :  afterwards  the  testator  died.  As  it  appeared  that  the  act 
of  1st  Geo.  4,  gave  to  the  Insolvent  Debtors'  Court  a  control 
over  stock  in  the  public  funds,  and  the  future  property  generally 
of  a  discharged  prisoner  (k),  the  V.  C.  held  that  the  insolvency 
operated  as  a  forfeiture  of  the  legatee's  life  interest  in  the  stock  ; 
and  his  decree  was  affirmed  on  appeal,  by  Lord  Lyndhurst,  who 
thought  that,  as  the  dividends  were  subject,  at  the  discretion  of 
the  creditors,  to  be  charged  with  the  payment  of  their  debts, 
the  interest  was  forfeited  under  the  words  carrying  over  the 
bequest  in  the  event  of  its  being  or  becoming  in  any  manner 
applicable  to  or  for  any  other  purpose  than  for  the  maintenance 
of  the  legatee. 

[On  the  same  principle  if  the  income  of  property  be  given  to 
a  person  until  he  become  bankrupt,  and  on  that  event  to  another, 
and  the  prior  legatee  is  already  a  bankrupt  at  the  date  of  the 
instrument,  or  becomes  so  before  he  is  entitled  to  possession, 
the  gift  over  takes  effect  immediately  (I). 

Some  observations  which  fell  from  Lord  Eldon  in  the  case  of  As  to  validity 
Brandon  v.  Robinson  (m),  have  sometimes  been  cited  to  prove 


that  a  limitation  over  to  some  third   person   is  in  all  cases  legatee's  inte- 
essential  to  the  validity  of  these  conditions.     Those  remarks  do  tnere  js  no  gift 
not,  however,  appear  to  warrant  such  a  conclusion  (»),  and  the  over- 
cases  of  Dommett  v.  Bedford  (o),  and  Joel  v.  Mills  (p),  in  which 
the  life  interest  was   held  to  cease  upon  the  proviso  for  cesser 
without  any  gift  over,  are  direct  authorities  to  the  contrary.] 

An  attempt  to  vest  in  a  person  an  interest  which  shall  adhere  rjnalienable 
to  him,  in  spite  of  his  own  voluntary  acts   of  alienation,  is  no  trust  for  miain' 

,  ...  J  tenance  not 

less  nugatory  and  unavailing  than  is,  we  have  seen,  the  endeavour  permitted  by 
to  create  an  interest  which  shall  be  unaffected  by  bankruptcy 
or  insolvency  (q}}  as  the  law  of  England  does  not  (like  that  of 

(K)  The  insolvent  had  also  executed  to  625  ;   Seymour  v.   Lucas,    29  L.  J.  Ch. 

the   provisional  assignee   a    warrant   of  ,841.     See   an    analogous    case,    In    re 

attorney,   as  required  by  the  act;    but  Williams,  12  Beav.  317. 

this  fact,    though  very  prominently  set  (m)  18  Ves.,  seep.  435;  and  see  per 

forth  in  the  Master's  report,  seems  not  Sir  W.  P.  Wood,  V.  C.,  Stroud  v.  Nor- 

to  have  been  material,   since  property  of  man,  1  Kay,  330. 

this  nature  could  not,  in  the  then  state  (n)  See  per  Sir  G.  J.   Turner,   V.  C., 

of  the  law,  be  seized  under  any  execution  Rochford  v.    Hackman,    9   Hare,   481, 

which  could  have  been  obtained  by  virtue  482. 

of  such  warrant  of  attorney.  (o)  6  T.  R.  684. 

(1)  [Manning  v.   Chambers,  1  De  G.  (p)  3  Kay  &  J.  458.] 

&  S.  282.     Sharp  v.  Cosserat,  20  Beav.  (q)  But,   of  course,  as  a  life  interest 

470  ;  Re  Muggeridgtfs  Trusts,  1  Johns.  may  be  made  to  cease  on  bankruptcy  or 

VOL.  II.  1> 


84 


CONDITIONS. 


CHAF.  XXVII. 


Except  in  the 
case  of  a  mar- 
ried womau. 


Remark  on 
Barton  v. 
Briscoe. 


Scotland)  admit  of  the  creation  of  personal  inalienable  trusts, 
for  the  purpose  of  maintenance,  or  otherwise,  except  in  the  case 
of  women  under  coverture,  who  it  is  well  known  may  be 
restrained  from  anticipation ;  [and  that,  whether  the  subject  of 
the  gift  be  real  or  personal  property,  for  an  estate  in  fee  or  for 
life  only  (r).  And  where  an  annual  sum  is  given  upon  trust  for 
any  person  for  life,  a  gift  over  of  so  much  as  has  not  been  applied 
for  his  benefit  is  void  on  the  same  principle  as  a  gift  over,  after 
an  absolute  bequest,  in  case  the  legatee  has  not  disposed  of  the 
legacy  (s).] 

But  this  doctrine  is  not  applicable  to  unmarried  women,  a 
restriction  on  the  aliening  power  of  a  woman  not  under  cover- 
ture being  no  less  inoperative  than  a  similar  restraint  on  the 
jus  disponendi  of  a  person  of  the  male  sex.  This  was  distinctly 
admitted  in  the  case  of  Barton  v.  Briscoe  (/),  where  a  sum  of 
money  was  vested  in  trustees,  upon  trust  to  pay  the  dividends, 
interest,  and  annual  produce,  to  such  persons  as  A.  (a  feme 
coverte)  should,  notwithstanding  her  coverture,  appoint,  but 
not  so  as  to  deprive  herself  of  the  intended  use  or  benefit 
thereof,  by  sale,  mortgage,  charge,  or  otherwise,  in  the  way  ot 
anticipation ;  and  in  default  of  such  direction,  into  her  own 
proper  hands,  for  her  separate  use,  exclusively  of  B.  her  husband  ; 
and  after  her  decease,  upon  trust  to  transfer  the  fund  as  A.  by 
will  should  appoint,  and  in  default  of  such  appointment  to  M., 
the  only  child  of  A.  A  survived  her  husband,  arid  now  with 
M.  filed  a  bill  to  obtain  a  transfer  of  the  fund,  which  Sir  T. 
Plum.er,  M.  B.,  decreed,  on  the  ground  that  the  restriction  was 
confined  to  coverture,  and  that  when  a  married  woman  becomes 
discoverte,  she  has  the  same  power  of  disposition  over  her 
property  as  other  persons. 

As  the  restriction  was  evidently  confined  to  the  existing 
coverture,  the  case  cannot  be  considered  as  an  authority  on  the 
general  question,  concerning  which,  however,  there  is  no  doubt 
either  upon  authority  or  principle. 


insolvency,  so  it  may  be  determined  on 
voluntary  alienation,  [Lewes  v.  Lewes, 
6  S:m.  304.] 

Questions  frequently  arise  as  to  the 
effect  of  particular  acts  in  occasioning 
forfeiture  under  clauses  of  this  descrip- 
tion. Where  an  annuity  was  to  cease  if 
the  annuitant  should  do  any  act  ' '  with  a 
view  to  assign,  charge,  incumher,  or  anti- 


cipate," it  was  held  to  be  forfeited  by 
his  giving  an  unstamped  memorandum, 
charging  the  annuity  with  an  annuity 
which  he  had  contracted  to  grant  : 
Stephens  v.  James,  4  Sim.  499. 

[(r)  Baggett  v.  Meux,  1  Coll.  138, 
1  Phil.  627. 

(«)  In  re  Sanderson,  3  Jur.  N.  S.  809.] 

(t)  Jac.  603. 
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Thus,  in  the  case  of  Jones  v.  Salter  (u),  where  the  income  of    CHAP.  xxvn. 
a  money  fund  was  bequeathed,  in  trust  for  A.,  the  wife  of  B.,   inalienable 
for  her  life,  for  her  separate  use,  so  that  the  same  should  not  be  trust. f°r  un" 

4  '  married  woman 

subject  to  the  debts,  dues,  or  demands,  and  should  be  free  from  not  admissible. 
the  control  or  interference  of  B.,  or  of  any  other  husband  or 
husbands,  with  whom  she  might  at  any  time  thereafter  inter- 
marry, and  without  any  power  to  charge,  incumber,  anticipate  or 
assign  the  growing  payments  thereof;  and  after  her  decease,  in 
trust  for  other  persons.  B.,  the  husband,  died,  and  A.,  the 
widow,  and  the  ulterior  cestuis  que  trust,  petitioned  for  a 
transfer  of  the  fund.  Sir  W.  Grant,  M.  R,,  after  some  con- 
sideration, made  the  order. 

So  in  Woodmeston  v.  Walker  (x),  part  of  a  residue  was  to  be 
laid  out  in  the  purchase  of  a  life  annuity  for  A.,  for  her  sepa- 
rate use,  and  independent  of  any  husband  she  might  happen  to 
marry,  with  a  direction  that  her  receipts,  notwithstanding  her 
coverture,  should  be  good  and  sufficient  discharges  for  the 
same,  and  to  be  for  her  personal  benefit  and  maintenance,  and 
without  power  for  her  to  assign  or  sell  the  same  by  way  of  antici- 
pation, or  otherwise.  A.  was  a  widow  at  the  date  of  the  will, 
and  not  having  married  again,  applied  for  payment  of  the  fund. 
Sir  John  Leach,  M.  R.,  held  that  A.  was  not  entitled  to  the 
absolute  interest,  inasmuch  as  the  gift  was  subject  to  the  con- 
tingency of  a  future  marriage,  when  the  restriction  would  be 
operative.  He  observed,  that  at  law  a  wife  could  have  no 
separate  estate,  and  it  was  only  by  the  principles  of  a  Court  of 
Equity  that  such  an  estate  was  permitted  for  protection  against 
the  legal  rights  of  the  husband ;  that  to  give  full  effect  to  such 
protection,  equity  permitted  a  restraint  upon  the  power  of  dis- 
position, which  would  be  invalid  in  any  other  case;  and  he 
could  not  satisfy  himself  that  there  was  any  substantive  dis- 
tinction between  a  present  coverture  and  a  future  coverture. 
It  was  a  familiar  case  (he  added),  that  where  the  interest  of  a 
legacy  was  given  to  an  unmarried  female  for  life,  to  her  sepa- 
rate use  in  case  of  coverture,  and  the  power  of  sale  or  antici- 
pation was  restrained,  then  in  case  of  a  future  marriage,  and  a 
sale  or  anticipation  of  the  interest  during  the  coverture,  the 
Court  held  that  sale  or  anticipation  void,  although  by  the 
terms  of  the  will,  the  life  interest  of  the  legatee  was  not  limited 

(it)  2  R.  &  My.  208.  (x)  2  R.  &  My.  197. 
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CHAP,  xxvii.  over  upon  that  event  (y).  The  decree  was  reversed  by  Lord 
Brougham,  C.,  on  the  authority  of  Barton  v.  Briscoe.  After 
laving  down  the  doctrine,  that  equity  allows  a  restriction  to  be 
imposed  on  the  dominion  over  separate  estate,  as  a  thing  of  its 
own  creation,  the  better  to  secure  it  for  the  benefit  of  the 
object,  his  Lordship  observed,  that  the  operation  of  the  clause 
against  anticipation,  where  there  was  no  limitation  over,  rested 
entirely  on  its  connection  with  the  coverture,  and  on  its  being 
applied  to  a  species  of  interest  which  was  itself  the  creature  of 
equity;  that  the  present  was  not  a  case  where  there  was  a 
coverture,  but  a  possibility  only  of  coverture;  and  it  would  be 
going  farther  than  the  authorities  warranted,  and  be  violating 
legal  principle,  to  give  effect  to  an  intention  of  creating  an 
inalienable  estate  in  a  chattel  interest,  conveyed  to  the  separate 
use  of  a  feme  sole  (which  estate,  till  her  marriage,  or  after  the 
husband's  decease,  she  might  otherwise  deal  with  at  discretion), 
simply  because,  at  some  after  period,  she  might  possibly  con- 
tract a  marriage.  It  was  said  (his  Lordship  continued),  that 
the  woman  might  have  the  property  at  her  own  disposal  till  she 
married,  and  that  when  that  event  happened,  a  sort  of  post- 
poned fetter  might  attach,  which  would  fall  off  upon  her  hus- 
band's death,  and  be  again  imposed  should  she  contract  a 
second  marriage.  That,  he  observed,  would  be  a  strange  and 
anomalous  species  of  estate ;  nor  was  it  very  easy  to  conceive 
by  what  process  or  contrivance  it  could  be  effectually  created, 
unless,  perhaps,  by  annexing  to  the  gift  a  limitation  over  to 
trustees,  to  preserve  it  for  the  woman  during  the  successive 
covertures. 

It  will  be  perceived  that  both  the  M.  R.  and  the  Lord  Chan- 
cellor touched  upon  a  point,  which  though  not  raised  by  the 
case  before  the  Court,  is  of  great  and  general  importance,  and 
has  since  been  the  subject  of  much  discussion,  namely,  whether 
a  restriction  on  alienation,  extending  generally  to  future  cover- 
ture, is  valid.  Formerly  this  point  was  not  supposed  to  admit 
pf  doubt.  It  was  considered  that  a  trust  restricting  anticipa- 
tion during  future  coverture  might,  like  a  trust  for  future 
separate  use,  be  created,  without  violating  the  principle  which 
denies  effect  to  inconsistent  and  repugnant  qualifications,  as  no 


Remarks  on 
Woodmeston 
v.  Walker. 


(y)  These  passages  in  the  judgment  of 
the  M.  R.  contain  a  clear  statement  of 
the  doctrine,  as  understood  in  the  profes- 
sion before  the  recent  decisions  ;  but  as, 


in  the  case  before  the  Court,  the  cestui 
que  trust  was  discoverte,  the  observations 
are  inapplicable. 


REPUGNANCY.  37 

attempt  is  made  to  restrain  the  aliening  power  of  the  object  CHAP.  xxvu. 
of  the  trust,  until  she  enters  into  that  state  to  which  the 
restriction  is  adapted.  It  was  supposed,  therefore,  that  if  no 
act  was  done  by  the  cestui  que  trust,  while  sole,  to  emanci- 
pate herself  from  the  restriction,  the  coverture,  when  it  super- 
vened, had  the  effect  of  fastening  such  restriction  on  her,  in 
the  same  manner  as  if  it  had  existed  at  the  time  of  its  original 
imposition.  To  the  surprise  of  the  profession,  however,  a  Controversy 

.      .  , .  .  TIP  as  to  trust  for 

restriction  on  alienation  applied  to  future  coverture,  was  pro-   separate  in- 
nounced   by    Sir   L.    Shadwell  to   be   invalid  in  the  cases  of  alienable  use 

*  during  iuture 

Newton  v.  Reid  (z),  and  Brown  v.  Pocock  (a),  though  without  coverture. 
much  consideration.  Lord  Brougham,  too,  in  Woodmeston  v. 
Walker,  expressed  (as  we  have  seen)  his  strong  doubt  of  the 
capacity  of  a  testator  or  settlor  to  create  a  fetter  on  alienation 
which  should  attach  during  future  coverture,  and  from  time  to 
time  fall  off,  when  such  coverture  determines.  But  it  may  be 
asked,  is  not  a  trust  for  separate  use  during  future  coverture 
(the  validity  of  which  neither  the  V.  C.  nor  his  lordship 
attempted  to  impeach  (b)),  obnoxious  to  the  same  line  of 
reasoning  ?  It  comes  into  operation  on  each  successive  cover- 
ture, and  expires  at  its  determination,  and  what  principle  of 
law  forbids  the  creation  of  a  prospective  restriction  on  aliena- 
tion in  the  same  manner?  Both  the  trust  for  separate  use, 
and  the  fetter  on  alienation,  are  certainly  not  applicable  to  the 
actual  condition  of  the  cestui  que  trust,  while  sole;  but  no 
attempt  is  made  to  apply  them  to  such  condition;  they  are 
only  to  arise  on  a  change  of  circumstances,  to  which  they  are 
adapted,  and  in  which,  therefore,  the  supposed  incongruity  does 
not  exist.  Separate  property  is  the  creature  of  equity,  and 
according  to  Lord  Eldon's  reasoning  in  Brandon  v.  Robinson  (c), 
as  equity  conferred  the  power  of  alienation,  as  an  incident  to 
the  trust  for  separate  use,  why  should  it  not  modify  the  power 
as  convenience,  or  the  exigency  of  the  case  require  ? 

Happily,  we  are  now  relieved  from  all  uncertainty  on  this 
subject,  by  subsequent  cases  which    have    established  beyond 

(2)  4  Sim.  160.  before  the  cases  of  Fullett  v.  Armstrong, 

(a)  5  Sim.  663.  and  Scarborough  v.   Borman,   post,  had 

(b)  Even  trusts  for  separate  use  during  established  beyond  controversy  the  vali- 
future  coverture  seemed  exposed  at  one  dity  of  restrictions  on  alienation  extend- 
time  to  some   peril  by  the  often   cited  ing    to    future    coverture  :     Davies   v. 
doctrine  in  Massey  v.   Parker,   2  My.  &  Thorny  croft,    6  Sim.   420  ;    Johnson  \\ 
K.  274  ;  but  the  apprehensions  on  this  Johnson,  1  Kee.  648. 

subject   had   considerably  abated,    even  (c)  Ante,  25. 
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Distinction  in 
regard  to  real 
and  personal 
estate. 


Rule  of  the 
civil  law. 


CONDITIONS. 

dispute  the  validity  of  a  trust  for  the  separate  unalienable  use 
of  a  woman  during  future  coverture. 

The  cases  here  alluded  to  are,  Tullett  v.  Armstrong  (d),  and 
Scarborough  v.  Borman  (e),  in  both  of  which  Lord  Langdale, 
M.  R.,  and  afterwards  Lord  Cottenham  on  appeal,  held  a  trust 
of  this  nature  to  be  valid.  "  After  the  most  anxious  considera- 
tion/' said  the  Lord  Chancellor,  in  concluding  an  elaborate 
judgment  in  the  former  case,  "  I  have  come  to  the  conclusion 
that  the  jurisdiction  which  this  Court  has  assumed  in  similar 
cases,  justifies  it  in  extending  it  to  the  protection  of  the  sepa- 
rate estate,  with  its  qualification  and  restrictions  attached  to 
it  throughout  a  subsequent  coverture;  and  resting  such  juris- 
diction upon  the  broadest  foundation,  and  that  the  interests 
of  society  require  that  this  should  be  done.  When  this  Court 
first  established  the  separate  estate  it  violated  the  laws  of  pro- 
perty as  between  husband  and  wife ;  but  it  was  thought  bene- 
ficial, and  it  prevailed.  It  being  once  settled  that  a  wife 
might  enjoy  separate  estate  as  a  feme  sole,  the  laws  of  pro- 
perty attached  to  this  new  estate ;  and  it  was  found,  as  part 
of  such  laAv,  that  the  power  of  alienation  belonged  to  the  wife, 
and  was  destructive  of  the  security  intended  for  it.  Equity 
again  interfered,  and  by  another  violation  of  the  laws  of 
property  supported  the  validity  of  the  prohibition  against 
alienation"  (/). 

III.  It  is  now  proposed  to  treat  of  conditions  in  restraint  of 
marriage.  The  numerous  and  refined  distinctions  on  this 
subject,  however,  do  not  apply  to  devises  of,  or  pecuniary 
charges  upon,  real  estate  (g],  but  are  confined  exclusively  to 
personal  legacies;  and,  with  regard  to  the  latter,  they  owe 
their  introduction  to  the  ecclesiastical  courts,  who,  in  the 
exercise  of  their  jurisdiction  over  personal  legacies,  it  is  well 
known,  borrowed  many  of  their  rules  from  the  civil  law. 

By  this  law,  all  conditions  in  wills  restraining  marriage, 
whether  precedent  or  subsequent,  whether  there  was  any  gift 


(d)  1  Beav.   1,  4  My.  &  Or.  390,  and 
Sweet's  Cases  on  Separate  Estate,  28. 

(e)  1  Beav.  34,  4  My.  &  Cr.  378. 
[(/)  As  to  the  question  whether  the 

terms  of  a  trust  for  separate  use  are 
applicable  to  all  future  covertures,  or 
only  to  the  coverture  existing  or  contem- 


plated at  the  date  of  the  gift,  see  Beable 
v.  Dodd,  1  T.  R.  193  ;  and  In  re  Ga/ee, 
1  Mac.  &  Gr.  541,  and  the  cases  there 
cited.] 

(g)  Reves  v.  Hcrne,  5  Vin.  Ab.  343, 
pi.  41  ;  Hervey  v.  Aston,  1  Atk.  361  ; 
Reynish  v.  Martin,  3  Atk.  330. 
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over  or  not,  and  however  qualified,  were  absolutely  void  (h) ; 
and  marriage  simply  was  a  sufficient  compliance  with  a  condi- 
tion requiring  marriage  with  consent,  or  with  a  particular 
individual,  or  under  any  other  restrictive  circumstances  (i)  • 
but  this  doctrine  did  not  apply  to  widows. 

Our  Courts,  however,  [while  they  equally  deny  validity  to 
conditions  in  general  restraint  of  marriage,  though  accom- 
panied by  a  gift  over  (k),  yet]  have  not  adopted  the  rule  of  the 
civil  law  in  its  unqualified  extent,  but  have  subjected  it  to 
various  modifications.  "  By  the  law  of  England,"  says  an 
eminent  Judge,  "  an  injunction  to  ask  consent  is  lawful,  as  not 
restraining  marriage  generally  (/).  A  condition  that  a  widow 
shall  not  marry,  is  not  unlawful  (m).  An  annuity  during  widow- 
hood (n),  a  condition  to  marry  or  not  to  marry  T.,  is  good(o). 
A  condition  prescribing  due  ceremonies  and  place  of  marriage 
is  good  (p)  ;  still  more  is  the  condition  good  which  only  limits 
the  time  to  twenty-one  (q),  or  any  other  reasonable  age,  provided 
it  be  not  used  as  a  cover  to  restrain  marriage  generally"  (r). 
[So  a  devise  or  bequest  during  celibacy  (s),  or  a  condition  not 
to  marry  a  Papist  (t)  is  valid. 

But  a  condition  not  to  marry  a  man  of  a  particular  pro- 
fession (u),  or  a  man  who  is  not  seised  of  an  estate  in  fee,  or  of 
perpetual  freehold  of  the  annual  value  of  500/.  (x),  is  said  to  be 
too  general  to  be  legal. 

And  to  make  a  condition  restraining  marriage  with  a  parti- 
cular person  effectual,  there  must  be  a  bequest  over,  in  default, 


CHAP.    XXVII. 


What  are 
valid  restraints 
on  marriage  by 
the  law  of 
England. 


Gift  over  is 
necessary,  to 
make  effectual 


(h)  Godolph.  Orph.  Leg.  p.  1,  c.  15. 

(i)  Ib.  p.  3,  c.  17. 

\_(k)  Morley  v.  Rennoldson,  2  Hare, 
570  ;  Lloyd  v.  Lloyd,  2  Sim.  N.  S.  255; 
Bird  v.  Hunsdon,  2  Swanst.  342  ;  Risk- 
ton  v.  Cobb,  9  Sim.  619.] 

(I)  Sutton  v.  JewTcs,  2  Ch.  Rep.  95  ; 
Creagh  v.  Wilson,  2  Vern.  573  ;  Ashton 
v.  Ashton,  Pre.  Ch.  226  ;  Chauncey  v. 
Gray  don,  2  Atk.  616  ;  Hemming  s  v. 
MuncUey,  1  B.  C.  C.  303  ;  Dashwood  v. 
BulTceley,  10  Ves.  230. 

(m)  Barton  v.  Barton,  2  Vern.  308  ; 
[Lloyd  v.  Lloyd,  2  Sim.  N.  S.  255.] 

(n)  Jordan  v.  Holkham,  Amb.  209. 

(o)  Jervoise  v.  Duke,  1  Vern.  19.  See 
also  Randall  v.  Payne,  1  B.  C.  C.  55, 
ante,  3. 

[(p)  In  Haughton  v.  Haughton,  1 
Moll.  611,  a  condition  in  restraint  of 
marriage  otherwise  than  according  to  the 
rules  of  the  Quakers  was  held  valid. 


This  was  a  case  of  real  estate  ;  but  here, 
as  in  personal  estate,  the  common  law 
determines  the  question  of  legality  or 
illegality.  In  a  case  of  real  estate,  how- 
ever, the  question  can  arise  for  any  prac- 
tical purpose  only  on  a  condition  subse- 
quent. ] 

(q)  Stackpole  v.  Beaumont,  3  Ves.  89. 

(r)  Per  Lord  Thurlow,  in  Scott  v. 
Tyler,  2  B.  C.  C.  488  ;  [Yonge  v.  Furse, 
26  L.  J.  Ch.  352. 

(s)  Right  v.  Compton,  9  East,  267  ; 
Webb  v.  Grace,  2  Phill.  701 ;  Scott  v. 
Tyler,  Dick.  722;  Heath  v.  Lewis, 
3  D.  M.  &  a.  954  ;  Potter  v.  Richards, 
24  L.  J..  Ch.  488,  1  Jur.  N.  S.  462. 

(t)  Duggan  v.  Kelly,  10  Ir.  Eq.  Rep. 
295.  But  compare  next  case. 

(*)  1  Eq.  Ca.  Ab.  110,  pi.  1,  n.  in 
marg. 

(x)  Keily  v.  Monclc,  3  RiJg.  P.  C.  205. 
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quired. 


[otherwise  the  condition  will  he  regarded  as  in  terrorem  only. 
And,  therefore,  where  (y)  a  testator  gave  his  personal  estate  in 
trust  for  T.  for  life  if  he  did  not  marry  H.,  and  after  any  such 
forfeiture  should  take  place,  he  directed  his  trustees  to  lay  out 
the  same,  and  after  the  decease  of  T.,  upon  trust  for  his  widow, 
except  as  aforesaid,  and  his  children  hy  any  other  woman  than 
H.;  Lord  Langdale,  M.  R.,  held,  that  T.  was  still  entitled, 
although  he  had  married  H. 

It  seems  to  have  been  argued  that  "  and  "  ought  to  he  con- 
strued "or"  (z),  so  as  to  understand  a  gift  over  either  upon 
breach  or  death.  But  the  argument  failed,  perhaps  on  the 
ground  that  one  of  the  legatees  over  was  the  widow  of  T.,  who 
could  have  no  existence  during  his  life.  Moreover,  the  change 
is  usually  made  in  favour  of  vesting,  not  of  divesting. 

So  a  condition  imposed  by  a  testator  on  his  widow  not  to 
marry  again  (a),  and  a  condition  generally  not  to  marry  without 
consent  (b),  must  be  accompanied  by  a  gift  over  in  default,  or  it 
will  be  deemed  to  be  in  terrorem  only.  But  the  necessity  for  a 
gift  over  does  not  exist  in  cases  where  the  clause  imposing  the 
restraint  is  in  the  form  of  a  limitation,  as  in  the  case  of  a  bequest 
during  celibacy  (c).] 

"Different  reasons  have  been  assigned  for  allowing  this 
",  operation  to  a  bequest  over.  Some  have  said  that  it  afforded 
"  a  clear  manifestation  of  the  intention  of  the  testator  not  to 


[(y)  w v.  B ,  11  Beav.  621. 

See  also  Poole  v.  Bott,  17  Jur.  688,  22 
L.  J.  Ch.  1042. 

(?)  Ante,  I.  ch.  xvi.  s.  3  ;  Day  v. 
Day,  Kay,  703. 

(a)  Marples  v.  Cambridge,  1  Mad. 
590.] 

(6)  2  Ch.  Rep.  95 ;  2  Freem.  41  ;  2 
Eq.  Ca.  Ab.  212 ;  1  Ch.  Gas.  22  ;  2 
Freem.  171  ;  2  Vern.  357  ;  2  Vern.  452; 
Pre.  Ch.  562  ;  2  Eq.  Ca.  Ab.  213  ;  Sel. 
Gas.  in  Ch.  26  ;  1  Atk.  361,  Willes,  83; 
2  Atk.  616  ;  3  ib.  330  ;  1  Wils.  130  ;  3 
Atk.  364  ;  19  Ves.  14.  Two  cases,  in- 
deed, may  be  cited  which  may  seem  to 
militate  against  the  rule  ascribing  this 
effect  to  a  bequest  over — Underwood  v. 
Morris,  2  Atk.  184 ;  and  Jones  v. 
Suffolk,  1  B.  G.  C.  528  ;  but  the  autho- 
rity of  the  former  was  doubted  by  Lord 
Loughborough,  in  Hemmings  v.  Munck- 
ley,  1  B.  C.  C.  303,  1  Cox,  39  ;  and 
denied  by  Lord  Thurlow,  in  Scott  v.  Tyler, 
2  B.  C.  G.  '488  ;  and  in  the  other  (Jones 
v.  Suffolk],  it  is  to  be  inferred  from  the 
judgment,  though  the  fact  is  not  dis- 


tinctly stated,  that  one  of  the  persons 
whose  consent  was  required  was  dead, 
and  consequently  the  gift  over  on  marriage 
without  consent  failed  ;  and  although  it 
cannot  be  advanced,  it  is  conceived  as  a 
general  principle,  that  where  the  act  or 
event  which  is  to  give  effect  to  the  gift 
over  and  defeat  the  prior  defeasible  gift 
becomes  impossible,  the  former  is  de- 
feated, and  the  latter  is  rendered  abso- 
lute (ante,  10),  yet  where  the  effect  of  a 
contrary  construction  would  be,  as  in  the 
present  case,  to  impose  a  general  restraint 
on  the  marriage  of  the  first  devisee  or 
legatee,  after  the  death  of  the  person 
whose  consent  is  required,  the  case  seems 
to  fall  within  the  principle  on  which  con- 
ditions restraining  marriage  generally 
have  been  considered  as  void  ;  the  neces- 
sary consequence  of  which  would  be,  that 
the  first  legacy  is  absolute,  and  the  sub- 
stituted gift  fails.  The  same  observa- 
tions apply  to  the  case  of  Peyton  v.  Bury, 
2  P.  W.  626. 

[(c)  Heath  v.   Lewis,   2  D.  M.  &  G. 
954  ;    West  v.  Kerr,  6  Ir.  Jur.  141.] 
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tf  make  the  declaration  of  forfeiture  merely  in  terror  em,  which     CHAP.  xxvn. 

"  might  otherwise  have  been  presumed.     Others  have  said  that 

"  it  was  the  interest  of  the  legatee  over  which  made  the  difference, 

"  and  that  the  clause  ceased  to  be  merely  a  condition  of  forfeiture, 

"  and  became  a  conditional  limitation,  to  which  the  Court  was 

(<  bound  to  give  effect.     Whatever  might  be  the  real  ground  of 

"  the  doctrine,  it  was  held  that  where  the  testator  only  declared, 

"  that  in  case  of  marriage  without  consent,  the  legatee  should 

"  forfeit  what  was  before  given,  but  did  not.  say  what  should 

"  become  of  the  legacy,  in  such  case  the  declaration  was  wholly 

"  inoperative"  (d). 

This  observation,  it  will  be   seen,  refers  to  conditions  subse-  In  terrorem 

.....  IT.  doctrine  as  to 

quent,  and  certainly  it  is  in  regard  to  them  only  that  it  can  be  conditions  sub- 

made  with  confidence  ;  for  though  in  many  of  the  cases  already  se(iuent  » 

cited  the  condition  was  precedent,  yet  there  are,  on  the  other 

hand,  not  a  few  such  cases  in  which  a  compliance  with  a  con-  and  precedent. 

dition    to   marry   with    consent,  though  unaccompanied  by  a 

bequest  over,  has  been  enforced. 

On  examining  these  cases,  however,  it  seems  that  in  each  of 
them  there  was  some  circumstance  which  afforded  a  distinction; 
and  though  some  of  these  distinctions  may  appear  to  savour  of 
excessive  refinement,  and  were  not  recognised  by  the  Judges 
wh9  decided  the  cases,  yet  in  no  other  manner  than  by  their 
adoption  can  many  of  the  modern  cases  be  reconciled  with  the 
stream  of  general  authorities.  But  it  is  impossible  that  the 
reader  should  receive  without  some  degree  of  jealousy  a  plan 
for  reconciling  these  cases,  when  an  eminent  Judge  (e)  expressed 
an  opinion  that  they  were  so  contradictory  as  to  justify  the 
Court  in  coming  to  any  decision  it  might  think  proper.  With  Conditions 
diffidence,  therefore,  the  writer  submits  that,  according  to  the  ^n  not  in 


authorities,  conditions  precedent  to  marry  with  consent,  unac-   terrorem. 
companied  by  a  bequest  over  in  default,  will  be  held  to  be  in 
terrorem,  unless  in  the  following  cases. 

First,  Where  the  legatee  takes  a  provision  or  legacy  in  the  Where  the 
alternative  of  marrying  without  the  consent,  Creagh  v.  Wilson  (/),  ^alternative 
Gillet  v.  Wray  (g).     In   Creagh  v.  Wilson  this  principle  is  not  provision. 
expressly  stated  to  have  governed  the  decision,  but  it  can  be 
accounted  for  only  on  this  ground.     The  smallness  of  the  alter- 

(d)  Per  Sir    W.    Grant,  in   Lloyd  v.       98. 

Branton,  3  Mer.  108.  .(/)  2  Vern.  573,  1  Eq.  Ca.  Ab.  Ill, 

(e)  See    Lord    Louyhborougli  s    juc!g-       pi.  5,  stated  ante. 
ment  in  StacJcpole  v.    Beaumont,  3  Ves.  (g)  1  P.  W.  284. 
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Where  legacy 
is  given  upon 
an  alternative 
event. 


Where  mar- 
riage with  con- 
sent is  re- 
stricted to 
minority. 


Observations. 


native  legacy  could  make  no  difference,  if  the  principal  be,  as 
apparently  it  is,  that  the  testator,  by  providing  for  the  event  of 
the  condition  being  broken,  shews  that  he  did  not  intend  it  to  be 
in  terrorem  only.  In  Gillett  v.  Wray,  the  alternative  provision 
was  an  annuity  of  10/. ;  and  Lord  Cowper  held,  that  as  the 
legatee  was  provided  for,  equity  could  not  relieve  (/*) . 

Secondly,  Where  marriage  with  consent  is  only  one  of  two 
events,  on  either  of  which  the  legatee  will  be  entitled  to  the 
legacy ;  as  where  it  is  given  on  marriage  with  consent,  or 
attaining  a  particular  age,  Hammings  v.  Munc.kley  (i),  Scott  v. 
Tyler  (k).  In  these  cases  neither  of  the  events  happened.  In 
Hemmings  v.  Munckley,  the  legatee  married  without  consent, 
and  died  before  attaining  the  required  age.  In  Scott  v.  Tyler 
the  alternative  event  was  reaching  a  particular  age  unmarried, 
and  the  legatee  defeated  the  gift  qudcunque  vid,  by  marrying 
without  consent  before  that  age. 

Thirdly,  Where  marriage  with  consent  is  confined  to  minority, 
Stackpole  v.  Beaumont  (/).  Lord  Loughborough,  in  his  judg- 
ment in  this  case,  observed,  that  it  was  perfectly  impossible 
to  hold  that  restraints  on  marriage  under  twenty-one  could 
be  dispensed  with,  now  (i.  e.  since  the  Marriage  Act  of 
26  Geo.  II.  c.  33)  that  marriage  was  contrary  to  the  political 
law  of  the  country,  unless  (if  by  licence)  with  the  consent  of 
parents ;  and  the  testator  merely  places  trustees  in  the  room  of 
parents  (m). 

In  all  such  cases,  therefore,  the  legatee  must  comply  with  the 
condition  imposed  on  him  by  the  will,  although  there  is  no 
bequest  over.  They  certainly  shew  the  anxiety  of  the  Judges 
of  later  times  to  limit  as  much  as  possible  the  rule  adopted  from 


(h)  The  case  of  Hicks  v.  Pendarvis, 
2  Freem.  41,  2  Eq.  Ca.  Ab.  212,  pi.  1, 
in  which  this  principle  is  denied,  is  of  no 
authority.  In  Holmes  v.  Lysaght,  2 
B.  P.  C.  Toml.  261,  the  circumstance  of 
another  legacy  being  given  free  from  any 
such  condition  of  marrying  with  consent 
was  not  regarded  as  an  alternative  pro- 
vision so  as  to  bring  it  within  this  excep- 
tion. Against  this  decision,  however 
(which  was  made  in  the  Irish  Court  of 
Exchequer),  there  was  an  appeal  to  the 
House  of  Lords,  which  was  compromised. 
But  the  case  of  Reynissh  v.  Martin,  3 
Atk.  330,  seems  to  go  to  the  same  point. 

(i)  1  B.  C.  C.  303,  1  Cox,  39. 

(jfc)  2  B.  C.  C.  431. 

(I)  3  Yes.  89.     See  also  Hemmings  v. 


MuncUey,  1  B.  C.  C.  303,  referred  to 
supra,  where  the  age  on  which  the  legatee 
was  to  become  entitled,  independently  of 
the  condition  of  marrying  with  consent, 
was  eighteen  ;  and  Scott  v.  Tyler,  2 
B.  C.  C.  431,  where  it  was,  as  to  one 
moiety  twenty-one,  and  the  other  twenty- 
five. 

(m)  The  Courts  seem  to  have  inclined 
greatly  to  confine  marriage  conditions  to 
marriage  during  minority  or  within  the 
period  fixed  for  the  payment  of  the 
legacy  :  Knapp  v.  Noyes,  Amb.  662  ; 
Osborn  v.  Brown,  5  Ves.  527  ;  King  v. 
Withers,  Cas.  t.  Talb.  117,  1  Eq.  Ca.  Ab. 
112,  pi.  10  ;  [Duggan  v.  Kelly,  10  Ir. 
Eq.  Rep.  473.] 
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the  civil  law,  which  regards  such  restraining  conditions  as  being  CHAP.  xxvn. 
in  terrorem  only ;  and  suggest  the  necessity  of  great  caution 
in  its  application  to  all  other  cases  of  conditions  precedent,  since 
it  is  not  easy  to  calculate  whether  future  Judges  will  adopt  the 
distinctions  which  modern  cases  present,  or  treat  them  as 
getting  rid  altogether  of  the  in  terrorem  doctrine,  as  applicable 
to  conditions  precedent  (n)  Such,  indeed,  we  may  collect  was 
the  intention  of  Lord  Loughborough,  who  in  Stackpole  v.  Beaumont 
made  a  general  and  indiscriminate  attack  on  the  qualified  adop- 
tion of  the  rule  of  the  civil  law,  as  applicable  either  to  personal 
legacies  or  legacies  charged  on  real  estates,  conditions  precedent 
or  subsequent.  His  decision  may,  and  it  is  conceived  does,  rest 
on  solid  grounds;  but  his  lordship's  observations  do  not  evince 
that  respect  for  authority  and  established  principles  which  has 
characterised  his  successors. 

But  it  should  be  remembered  that  no  question  exists  as  to   Marriage  ne- 
the  applicability  of  the  in  terrorem  doctrine  to  conditions  sub- 
sequent (o) ;  and  here  it  may  be  observed,  that,  admitting  it  to 
the  fullest  extent  in  regard   to  conditions  precedent ;  yet,  in 
such  a  case  a  legacy  given  on  marriage  with  consent  cannot  be     . 
claimed  by  the  legatee  while  unmarried,  as  the  doctrine  dispenses 
only  with  the  consent,  not  with  the  marriage  itself  (p). 

It  has  been  decided  that  where  a  condition  of  this  nature  is  Residuary  be- 
annexed  to  a  specific  or  pecuniary  bequest,  a  residuary  clause  in  am^untto  a°fc 
the  same  will  is  not  equivalent  to  a  positive  bequest  over,  in  8ift  over, 
rendering  the  condition  effectual  (q),  unless  there  is  an  express 
direction  that  the  forfeited  legacy  shall  fall  into  the  residue  (r). 
[And  it  was  held  in  Keily  v.  Monck  (s),  that  a  direction  that  a  Neither  does  a 

(TO)  Such  a  conclusion  would  overturn  Ellis  v.  Ellis,  1  Sch.  &  Lef.  1. 
Reynish  v.    Martin,   3  Atk.  330,  stated  [(s)  3   Ridg.    P.    C.    205.     Legacies, 

infra,  and  many  other  cases  decided  upon  charged  on  real  in  aid  of  the  personal 

great  deliberation.  estate,  were  there  given  to  the  testator's 

(o)  See   Marples    v.    Bainbridge,    1  daughters,    payable   on   their   respective 

Mad.  690  ;    \_Bellasis   v.  Ermine,  1  Eq.  days  of  marriage,    subject  to  a  proviso, 

Ca.  Ab.  110;  pi.  1;    Wheeler  v.   Bing-  that  if  either  married  without  consent, 

ham,  3  Atk.  383.]  or  a  man  not  seised  of  an  estate  in  fee  or 

(p)  Garbut  v.  Hilton,  1  Atk.  381.  of  perpetual  freehold  of  the  annual  value 

(q)  Semphill  v.  Bayly,  Pre.  Ch.562;  of  500Z.,   she  should  forfeit  her  legacy, 

Payet  v.   Haywood,    cit.  1  Atk.    378  ;  which  was  then  to  sink  as  in  the  text  ; 

Scott  v.    Tyler,   as  reported  Dick.  723  ;  one  daughter  married  with  consent,  but 

which  overrule  Amos  v.   Homer,  1  Eq.  her  husband  had  not  the  requisite  estate, 

Ca.  Ab.  112,  pi.  9.  Lord  Clare  was  of  opinion  that  she  was 

(r)   Wheeler  v.  Bingham,  3  Atk.  364;  nevertheless   entitled   to   her   legacy   on 

Lloyd  v.   Branton,    3  Mer.   108,   over-  either   of  two  grounds  :    first,  that  the 

ruling  the  dictum  in  Reves  v.    Herne,  legacy  was  pecuniary  and  there  was  no 

5  Yin.  Ab.  343,  pi.  41,  and  Mr.  Roper's  gift   over  ;    or  secondly,  that  even  if  it 

suggestion,  1  Hop.  Leg.   327.     See  also  were  held  that  the  legacy  was  a  charge 
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direction  that 
legacy  shall  fall 
into  fund  for 
paying  debts,  if 
there  are  no 
debts. 


Effect  where 
legacy  is 
chargeable  on 
real  and  per- 
sonal estate. 


Whether  con- 
dition re- 
quiring mar- 
riage with 
consent  is 
broken  by  a 
first  marriage 
without  con- 
sent. 


[forfeited  legacy  should  fall  into  a  fund  created  for  payment  of 
debts  and  legacies,  there  being  no  deficiency  in  the  general 
personalty  to  occasion  a  resort  to  that  fund,  was  not  equivalent 
to  a  gift  over :  and  a  dictum  to  the  same  effect  of  Lord  Keeper 
Harcourt  (t)  was  cited  in  support  of  that  opinion.  The  ground 
of  this  opinion  was,  that  in  order  to  constitute  such  a  gift  over, 
there  must  appear  a  clear  distinct  right  vested  in  a  third  person; 
but  as  there  was  no  necessity  to  resort  to  the  fund,  there  was 
no  person  who  had  such  a  right ;  there  was  therefore  no  gift 
over.  It  is  conceived,  however,  that  this  reasoning  could  not 
be  extended  so  as  to  include  a  case  where  a  clear  undoubted 
gift  over  lapses.] 

As  the  rule  which  denies  effect  to  a  condition  restraining  mar- 
riage, unless  accompanied  by  a  bequest  over,  is  (we  have  seen), 
confined  to  bequests  of  personal  estate,  it  follows  that  where  a 
condition  of  this  nature  is  annexed  to  a  legacy  which  is  charged 
on  real  estate,  in  aid  of  the  personalty,  the  condition  will,  so  far 
as  the  latter  (which  is  the  primary  fund)  is  capable  of  satisfying 
the  legacy,  be  invalid;  while,  to  the  extent  that  it  becomes 
an  actual  charge  on  the  real  estate,  it  will  be  binding  and 
effectual  (u). 

It  is  remarkable,  that  in  the  early  cases  of  conditions  to 
marry  with  consent  annexed  to  devises  of  land,  no  attempt  was 
made  to  argue  that  the  condition  was  not  broken  or  rendered 
impossible  by  marriage  without  consent,  as  the  devisee  might 
survive  his  wife  or  her  husband,  and  then  be  in  a  situation  to 
comply  with  the  condition.  Upon  this  principle  Lord  Thurlow, 
in  Randall  v.  Payne  (a?)  held  that  a  gift  in  case  J.  and  M.  did 
not  marry  into  certain  families  did  not  arise  on  their  marrying 
into  other  families,  as  they  had  their  whole  life  to  perform  the 
condition;  but  in  a  modern  case  (y),  a  devise  subject  to  a  con- 
dition of  this  nature  was  held  to  be  forfeited  by  marriage  into 
another  family.  There  were  circumstances  distinguishing  it 
from  Randall  v.  Payne,  particularly  a  legacy  payable  at  twenty- 
one  or  marriage,  by  way  of  alternative  provision,  which  shewed 
that  the  testator  had  a  first  marriage  in  contemplation. 

[And  this  leads  to  the  observation  that  the  argument  here 


[on  the  realty,  the  condition  was  illegal  at 
common  law,  being  too  generally  in  re- 
straint of  marriage. 

(t)  Pre.  Ch.  350.] 

(u)  Reynish  v.  Martin,  3  Atk.  330. 


(x)  1  B.  C.  C.  55,  ante,  3.  See  also 
Page  v.  Hayward,  2  Salk.  570. 

(y)  Lowe  v.  Manners,  5  B.  &  Aid. 
917. 
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[referred  to  might  equally  arise  with  regard  to  personal  estate  in  CHAP.  xxvn. 
those  cases  where  a  condition  precedent  may  be  enforced  with- 
out a  gift  over  on  breach  (z).  Thus  in  Clifford  v.  Beaumont  (a), 
where  a  legacy  was  given  by  the  testator  to  his  daughter  L., 
payable  upon  her  marriage  "  with  such  consent  and  approbation 
as  aforesaid,"  (the  reference  being  to  a  clause  requiring  mar- 
riage "if  before  twenty-one  with  the  consent  of  trustees") :  the 
legatee  married  under  twenty-one  and  without  consent,  and 
Lord  Loughborough  decided  that  the  legacy  was  not  then  pay- 
able (b).  Afterwards,  having  attained  twenty-rone,  she  married 
a  second  husband,  and  claimed  the  legacy ;  but  Sir  /.  Leach, 
M.  H.,  thought  himself  precluded  from  allowing  the  claim  by 
the  previous  decision ;  that  decision,  however,  appears  in  fact  to 
have  left  the  point  untouched;  and  in  a  recent  case  Sir/.  Leach's 
judgment  was  called  in  question  by  the  Court  of  Q.  B.  (e).] 

But,  even  in  regard  to  devises  of  real  estate,  it  seems  to  be  General  re- 
gerierally  admitted  (though  the  point  rests  rather  on  principle  ^"^Jf  °sto 
than  decision),  that  unqualified   restrictions  on  marriage   are  real  estate. 
void,  on  grounds  of  public  policy.     Though  (d),  where  lands 
were  devised  to  A.  in  fee,  with  an  executory  limitation  over  if 
she  married  with  any  person  born  in  Scotland,  or  of  Scottish 
parents,  the  devise  over  was  held  to  be  valid,  as  not  falling 
within  this  principle.     It  is  evident,  from  Lord  Ellenborough's 
few  remarks,   that  he  would  have  considered   a  devise  over, 
defeating  the  estate  of  the  prior  devisee  on  marriage  generally, 
to  be  void. 

.  It  has  been  decided,  that  a  requisition  to  marry  with  consent,  Legatee  marry- 
imposed  by  a  testator  on  his  daughters,  then  spinsters,  did  not  tor's  lifetime, 
apply  to  a  daughter,  who  afterwards  married  in  the  testator's 
lifetime,  and  was  a  widow  at  his  death  (e).  The  contrary  con- 
struction would  have  produced  the  absurdity  of  obliging  the 
legatee  to  marry  again,  in  order  to  provide  for  her  children,  if 
any,  by  her  first  husband.  And  in  such  a  case,  it  seems,  if 
the  legatee  marry  with  her  father's  consent,  or  even  his  sub- 
sequent approbation  (/),  she  will  be  entitled  to  all  the  benefit 
attached  by  him  to  marrying  with  the  consent  required ;  as  it 
is  impossible  to  suppose  that  a  testator  could  intend  to  place  a 

[(2)  Vid.  ante,  41.  (d)  Perrin  v.  Lyon,  9  East,  170. 

(a)  4  Russ.  325.  (e)  Crommelin  v.  Crommelin,  3  Ves. 

(6)  Stackpolev.  Beaumont,  3  Ves.  89.  227. 

(e)  See  Beaumont  v.   Squire,  16  Jur.  (/)    Wheeler  v.  Warner,    1  S.  &  St. 

591,  21  L.  J.  Q.  B.  123.]  304, 
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riage, when 
presumed. 


Consent  in 


daughter,  marrying  with  his  own  consent,  in  a  worse  situation 
than  if  she  had  married  with  that  of  his  trustees  (g).  [On  the 
same  principle,  a  condition  attached  by  a  testator  to  his  daugh- 
ter's legacy,  that  she  shall  not  marry  a  particular  person,  is 
dispensed  with  by  her  marriage  with  such  person  during  the 
lifetime  and  with  the  consent  of  the  testator  (A).  But  if  an 
annuity  be  given  to  a  person  "  so  long  as  she  continues  single 
and  unmarried,  and  not  otherwise,"  and  the  legatee  afterwards 
marries  in  the  testator's  lifetime,  though  with  his  knowledge, 
this  being  a  limitation  and  not  a  condition,  the  gift  fails  (i). 
And  a  condition  forbidding  a  daughter's  marriage  under  the 
age  of  twenty-eight  years  has  been  held  a  reasonable  restraint 
on  marriage,  and  not  waived  by  marriage  under  that  age  with 
the  testator's  consent  (&).] 

It  seems  that  the  assent  of  trustees  will  sometimes  be  pre- 
sumed from  the  non-expression  of  their  dissent,  according  to 
the  maxim,  qui  tacet  consentire  videtur,  especially  if  the  express 
assent  were  withheld  with  a  fraudulent  intent  (/) ;  [and,  in  the 
absence  of  direct  evidence,  assent  will  be  presumed,  where  no 
objection  to  the  legatee's  title  is  taken  for  a  long  period  of  time 
after  the  alleged  forfeiture  has  taken  place  (m)."]  But  where 
the  consent  is  required  to  be  in  writing,  it  is  not  clear  that  any 
misconduct  on  the  part  of  the  trustees  would  be  a  ground  for 
dispensing  with  it.  Thus  in  Mesgretl  v.  Mesgrett  (n),  though 
the  trustee  was  actuated  by  the  motive  of  inveigling  the  legatee 
into  a  match  without  his  consent,  in  order  to  transfer  the  portion 
to  one  of  his  own  children,  yet  the  Lord  Keeper  laid  some  stress 
on  the  circumstance  that  a  consent  in  writing  was  not  required; 
and  Lord  Eldon,  in  Clarke  v.  Parker  (o),  observed  that  it  would 
be  difficult  to  support  the  decision  if  it  had  been.  On  the  other 
hand,  Lord  Hardwicke,  in  Strange  v.  Smith  (p),  held  that  the 
mother,  whose  consent  in  writing  was  required,  had,  by  making 
the  offer  to,  and  permitting  the  addresses  of,  the  intended  hus- 


((/)  Clarke  v.  Berkeley,  2  Vern.  720  ; 
Parnell  v.  Lynn,  1  V.  &  B.  479; 
[Coventry  v.  Higgins,  14  Sim.  30. 

(h)  Smith  v.  Cowdery,  2  S.  &  St.  361. 

(i)  West  v.  Kerr,  *6  Ir.  Jur.  141  ; 
Bullock  v.  Bennett,  7  D.  M.  &  Gr.  283. 
The  distinction  between  this  case  and 
Rishton  v.  Cobb,  5  My.  &  C.  145,  post, 
47,  n,  (x),  is,  that  in  the  former,  as  the 
legatee  is  unmarried  at  the  date  of  the 
will,  and  the  terms  of  the  will  thus  corre- 
spond with  the  actual  fact,  we  are  for- 


bidden by  the  circumstances  to  reject  the 
restrictive  part  of  the  limitation  on  the 
ground  of  mistake,  as  was  done  in  the 
latter  case. 

(k)  Yonge  v.  Furse,  26  L.  J.  Ch. 
352.] 

(I)  Mesgrett  v.  Mesgrett,  2  Vern.  580; 
[Berkley  v.  Ryder,  2  Ves.  533. 

(m)  Me  Birch,  17  Beav.  358.] 

(n)  2  Vern.  580. 

(d)  19  Ves.  12. 

(p)  Amb.  263. 
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given  consent  to  her  daughter's  marriage,  which  she  CHAP,  xxvu. 
could  not  retract,  though  there  appears  to  have  been  no  written 
consent ;  a  circumstance  to  which  his  lordship  does  not  once 
advert,  nor,  which  is  still  more  singular,  does  Lord  Eldon,  in  his 
comments  on  this  and  the  other  cases,  in  Clarke  v.  Parker, 
notice  it. 

Sir  John  Leach  (q),  thought  that  the  accidental  omission  of  a 
trustee,  who  approved  the  marriage,  to  give  a  consent  in  writing, 
would  not  have  invalidated  it ;  but  in  the  ease  before  his  Honor, 
the  requisite  consent  was  held  to  have  been  contained  in  a  letter 
written  by  the  trustee  before  the  marriage,  though  a  more 
formal  writing  was  in  his  contemplation  (r). 

The  Courts  are  disposed  to  construe  liberally  the  expressions  Expressions  of 
of  persons  whose  consent  is  required  (s),  especially  if  they  have  construed.0 
sanctioned,  by  their  acquiescence,  the  growth  of  an  attachment 
between  the  parties  (t).     In  Pollock  v.  Croft  (u),  [where,  under 
the  circumstances,  consent  was  not  required  to  be  in  writing,] 
a  general  permission  to  the  legatee  to  marry  according  to  her 
discretion,  appears  to  have  been  deemed  sufficient,  without  any 
further  consent. 

A  consent  to  a  marriage  with  A.,  of  course,  is  no  consent  to 
a  marriage   with  B.,    though   B.    should,   for  the    purpose    of 
the    marriage,     and   with   the    fraudulent    design    of   deceiv-  AS  to  marriage 
ing  the  trustees  as  to  his  identity,  assume  the  name  of  A.  (a?),  in  wrong  name' 

(q)  Worthington  v.  Evans,  1  S.  &  St.  And  here  it  may  be  observed  that  a 

165.  gift  by  will  to  a  person  described  as  the 

[(?')  See  also  Le  Jeune  v.  Budd,  6  husband  or  wife  [or  widow]  of  another 

Sim.  441.]  is  not  in  general  affected  by  the  fact  of 

(s)  Daley  v.  Desbouverie,  2  Atk.  261;  the  devisee  or  legatee  not  actually  an- 

but  as  to  which,  see  Clarke  v.  Parker,  swering  the  description,  by  reason  of  the 

19  Ves.  12;  D'Aguilar  v.  Drinkwater,  invalidity  of  the  supposed  marriage,  [or 

2  V.  &  B.  225.  by  reason  of  the  second  marriage  of  the 

(t)  D*  A  guilar  \.Drinkwater,  2  V.  &B.  supposed  widow,]  or  otherwise  :  Giles  v. 

225.  Giles,  1  Kee.  685;  [Doe  d.  Gains  v. 

(u)  1  Mer.  181  ;  [see  also  Mercer  v.  Rouse,  5  C.  B.  422;  Rishton  v.  Cobb,  5 

Hall,  4  B.  C.  C.  326.]  My.  &  C.  145 ;  Re  Pelts,  27  Beav.  576. 

(x)  Where  (as  sometimes  occurs)  a  And,  on  the  same  principle,  a  legacy  to 

person  drops  his  real  name  and  assumes  a  person  described  as  the  testator's  in- 

another,  without  any  authority,  a  mar-  tended  wife  has  been  held  to  be  payable, 

riage  by  the  adopted  name  ^being  the  although  the  testator  did  not  eventually 

name  by  which  he  is  generally  known)  is  marry  her  :  Schloss  v.  Stiebel,  6  Sim.  1.* 

clearly  valid.  And  even  the  adoption  of  A  different  rule  prevailed,  however, 

a  false  name,  pro  hac  vice,  will  not,  under  where  a  fraud  had  been  practised  on  a 

the  statute  of  3  Geo.  4,  c.  75,  invalidate  testatrix,  the  discovery  of  which,  there 

a  marriage,  unless  the  misnomer  is  known  was  reason  to  suppose,  would  have  de- 

to  both  parties.  stroyed  the  motive  for  the  gift.  As,  in 


*  This   was    before    the    recent    act,       had  taken  place,  have  been  a  revocation 
under   which  the  marriage  would,   if  it       of  the  bequest,  ante,  ch.  vii.  s.  1. 
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(supposing    the    marriage,    under   such    circumstances,  to   be 
lawful)  (y). 

It  seems,  that  if  trustees  withhold  their  consent  from  a 
vicious,  corrupt,  or  unreasonable  cause,  the  Court  of  Chancery 
will  interfere  (z) ;  but  in  such  a  case  the  onus  of  proof  would  lie 
on  the  complaining  party,  and  it  would  not  be  incumbent  on 
the  trustee  to  assign  any  reason  for  his  dissent,  even  although 
the  person  whose  consent  is  required  be  the  devisee  over  (a), 
notwithstanding  the  doubt  thrown  out  by  Lord  Hardwire,  in 
Hervey  v.  Aston  (b),  and  by  Lord  Mansfield,  in  Long  v.  Dennis  (c) : 
but  of  course  the  refusal  of  such  a  person  would  be  viewed  with 
particular  jealousy,  And  where  a  trustee  refuses  either  to 
assent  or  dissent,  the  Court  will  itself  exercise  his  authority,  and 
refer  it  to  the  Master  to  ascertain  the  propriety  of  the  proposed 
marriage  (d). 

It  seems  that  consent  once  given,  with  a  knowledge  of  the 
circumstances,  and  where  there  is  no  fraud,  cannot  be  re- 
tracted (e)  without  an  adequate  reason,  unless  it  be  given  upon 
a  condition,  (as  that  of  the  intended  husband  making  a  settle- 
ment (/),)  which  is  not  performed ;  but  actual  withdrawal  in 
such  a  case  must  be  unnecessary,  since  a  conditional  consent  is 
no  consent  until  the  performance  of  the  condition. 

Where  the  consent  of  several  persons  is  required  all  must 
concur;  and  the  consent  of  two  out  of  three,  the  third  not 
expressly  dissenting,  is  insufficient  (g).  [But  the  weight  of 
authority  inclines,  after  some  fluctuation,  towards  dispensing 
with  the  concurrence  of  a  renouncing  executor  or  trustee.] 
Lord  Hardwicke,  in  Graydon  v.  Hicks  (h),  held  that  a  consent, 


Kennell  v.  Abbott,  4  Ves.  804,  where  the 
testatrix,  under  a  power,  bequeathed  a 
legacy  to  a  man  whom  she  described  and 
with  whom  she  lived  as  her  husband  ; 
the  marriage  was  invalid,  on  account  oi 
his  having  a  wife  at  the  time,  but  the 
fact  was  never  known  to  the  testatrix. 
Under  these  circumstances,  the  legacy 
was  held  to  be  void. 

(y}  Dillon  v.  Hart-is,  4  High,  N.  S. 
329.  In  this  case,  the  marriage  was  had 
with  a  person  whom  the  testator  had 
prohibited  the  legatee  from  associating 
with  or  having  any  further  knowledge 
of:  expressions  which  Lord  Brougham 
appeared  to  think  did  not  necessarily 
extend  to  marriage  ;  but  Lord  Tenterden 
(whom  Lord  Brougham  consulted)  seems 
to  have  inclined  to  a  contrary  opinion. 
However,  this  point  did  not  arise,  accord- 


ing to  the  adjudged  construction. 

(0)  See  judgments  in  Clarke  v.  Parker, 
19  Ves.  18 ;  [Dashwood  v.  Lord  Bulkeley, 
10  Ib.  245  ;  Peyton  v.  Bury,  2  P.  W. 
628.] 

(a)  19  Ves.  22. 

(b)  1  Atk.  381. 

(c)  4  Burr.  2052. 

(d)  Goldsmid  v.  Goldsmid,  Coop.  225, 
19  Ves.  368. 

(e}  Lord  Strange  v.  Smith,  Amb.  263  ; 
Merry  v.  Ryves,  1  Ed.  1 ;  Le  Jeune  v. 
JBudd,  6  Sim.  441. 

(/)  Dashwood  v.  Lord  BulMey,  10 
Ves.  230.  [It  seems  that  a  settlement 
after  marriage  is  sufficient  to  satisfy  such 
a  conditional  consent.  Ib.  244  ;  Daley 
v.  Desbouverie,  2  Atk.  261.] 

(g)  See  Clarice  v.  Parker,  19  Ves.  1. 

(h)  2  Atk.  16. 
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which  was  to  be  obtained  of  the  testator's  "executor,"  was  not    CHAP.  xxvn. 

rendered  unnecessary  by  his  renunciation.     On  the  other  hand, 

Sir  John  Leach,  V.  C.,  (before  whom  Lord  Hardwicke's  decision 

was  not  cited J  held  (i),    [according  to  an  intimation  of  Lord 

Eldoris  opinion  in  Clarke  v.  Parker,']  that  where  the  marriage 

was  to  be  with  the  consent  of  "  trustees,"  the  concurrence  of 

one  who  had  not  acted,  and  had  renounced  the  executorship, 

(he  being  also  executor,)  was  not  necessary.      [And  this  case 

was  followed  by  Lord  Plunket,  L.  C.  of  Ireland,  in  Boyce  v. 

Corbally  (k),  in  which  Graydon  v.  Hicks  was  cited,  where  he 

held  that  a  legacy  given  by  will  with  a  gift  over  in  case  of 

marriage  without  the  consent  of  the  executors  "  after  named," 

was  not  forfeited  by  marriage  without  the  consent  of  one  of  the 

persons  named  as  executors,  but  who  had  declined  to  act.     But  Nor  the  con- 

,,,  ,-,  .  ^,  e       .    .  ,    .  sent  of  surviv  • 

although  to  this  extent  the  power  of  giving  consent  is  con-  ing  executor's 

sidered   as   attached   to    the    office  of  executor,  yet   it   seems  representative. 

to  be  so  far  personal  as  to  render  it  unnecessary  to   procure 

the  consent  of  the  representatives  of  a  surviving  executor  (/)  : 

by  which  we    are    reminded    that    where    the    persons    whose 

consent  is  required  are  all  dead,  (but-,  in  the  case  of  real  estate, 

only  where  the  condition  is  subsequent,)   the  general  rule  (m) 

prevails,  and  performance  having  become  impossible,  the  gift 

remains  absolute  (»).] 

A  consent,  required  to  be  given  by  several  persons  nominatim,  Whether  sur- 
of  course,  cannot  be  exercised  by  survivors ;  and  in  Peyton  v.  ™^tcan  glve 
Bury  (o),  it  was    so    decided,    though   the    persons   were    also 
appointed  executors,  whose  office  survives ;  in  which,  however, 
Lord  Thurlow  seems  not  to  have  fully  concurred  (/>) ;  his  Lord- 
ship's opinion  being,  that  the  required  consent  of  "  guardians," 
might  be  given  by  a  survivor,  though  he  admitted  that  it  was 
collateral  to  the  office  (<?). 

It   seems   to   be   clear,    that   approbation   subsequent   to    a  Subsequent 
marriage  is  not  in  general  a  sufficient   (r)  compliance  with  a  approbation. 
condition  requiring  consent ;  but  Lord  Hardwicke,  in  Burleton 
v.  Humfrey  (s),  took  a  distinction  between  the  words  "consent" 

(i)   Worthington  v.  Evans,  1  S.  &  St.  (o)  2  P.  W.  626. 

165.  (p)  See  Jones  v.   Earl  of  Suffolk,   1 

[(&)  2  LI.  &  Go.  102.     See  also  Evens  B.  C.  C.  528. 

v.  Addison,  4  Jur.  N.  S.  1034.  (q)  See  this  point,  in  regard  to  powers 

(1)  Grant  v.  Dyer,  2  Dow,  73.  generally,  1  Powell,  Dev.,  Jarrn.  239. 

(m)  Ante,  pp.  9,  10.  (r)  Fry  v.  Porter,  1   Ch.  Gas.   138  ; 

(n)  Graydon  v.   Hides,    2   Atk.    18  ;  Reynish  v.  Martin,  3  Atk.  33. 

Grant  v.  Dyer,  2  Dow,  73;  Aislabie  v.  (s)  Ainb.  256. 
Rice,  3  Mad.  256.] 

VOT-.  ir.  E 
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CONDITIONS 

and  "  approbation,"  holding  the  latter  to  admit  subsequent 
approval,  where  coupled  with  the  former  disjunctively;  but  he 
decided  the  case  principally  on  another  ground,  and  in  regard 
to  the  admission  of  subsequent  consent  the  authority  of  the 
case  has  been  questioned  (/). 

Where  a  term  was  limited  to  trustees,  upon  trust  to  raise 
portions  for  daughters  upon  marriage  with  consent,  and  upon 
condition  that  the  husband  should  settle  property  of  a  certain 
value;  and  the  marriage  was  had  with  the  requisite  consent, 
but  the  settlement  was  omitted  by  the  neglect  of  the  trustee ; 
the  Court  relieved  against  a  forfeiture,  upon  a  settlement  being 
ultimately  made  (?/). 

It  remains  only  to  be  observed,  that  in  a  case  (x)  in  which  the 
devise  was  on  marrying  with  consent,  and  the  limitation  over 
on  marrying  against  consent,  the  word  "  against"  was  construed 
without,  to  make  it  alternative  to  the  other  gift. 

IV.  An  obligation  is  frequently  imposed  on  a  devisee  or 
legatee  to  assume  the  testator's  name ;  and  in  such  case  the 
question  arises,  whether  the  condition  is  satisfied  by  the 
voluntary  assumption  of  the  name,  or  requires  that  the  devisee 
or  legatee  should  obtain  a  licence  or  authority  from  the  Crown, 
or  the  still  more  solemn  sanction  of  the  legislature,  unless  (as 
commonly  happens)  the  instrument  imposing  the  condition  pre- 
scribes one  of  those  modes  of  procedure. 

In  the  case  of  Lowndes  v.  Davies  (y},  where  a  testator  con- 
stituted A.  his  lawful  heir,  on  condition  he  changed  his  name  to 
G.,  it  was  held  that  A/s  unauthorised  assumption  of  the  name 
was  sufficient. 

So,  in  the  case  of  Doe  d.  Luscombe  v.  Yates  (z),  where  a  con- 
dition was  imposed  upon  devisees  not  bearing  the  name  of 
Luscombe,  that  they,  within  three  years  after  being  in  posses- 
sion, should  procure  their  names  to  be  altered  to  Luscombe  by 
act  of  Parliament;  it  was  held  that  this  requisition  did  not 
apply  to  an  individual  who,  before  he  came  into  possession  (0), 


(0  See  Clarice  v.  Parker,  19  Yes.  21. 

(it)   O1  CallagJian  v.  Cooper,  5  Ves.  1 1 7. 

(x)  Long  v.  Ricketts,  2  S.  &  St.  179. 
See  also  Creagh  v.  Wilson,  2  Vern.  573, 
1  Eq.  Ca.  Ab.  Ill,  pi.  5. 

(y)  2  Scott,  71,  1  Bing.  N.  C.  597. 

(*)  1  D.  &  Ry.  187,  5  B.  &  Aid.  543. 
See  also  Hawkins  v.  Luscombe,  2  Swanst. 
375. 


(a)  He  was  under  age  at  the  time,  and 
this  perhaps  is  not  an  immaterial  cir- 
cumstance, as  Lord  C.  J.  Abbott  observed, 
"that  a  name  assumed  by  the  voluntary 
act  of  a  young  man  at  his  outset  into  life, 
adopted  by  all  who  know  him,  and  by 
which  he  is  constantly  called,  becomes, 
for  all  purposes  that  occur  to  my  mind, 
as  much  and  effectually  his  name  as  if 
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had  voluntarily  and  without  any  special  authority  assumed  the     CHAP.  xxvu. 
name  of  Luscombe ;    he  being,  it  was   considered,   a   person 
"bearing  the  name"  within  the  meaning  of  the  will  (b). 

[On  the  other  hand,]  in  the  case  of  Barlow  v.  Bateman  (c), 
a  testator  gave  a  legacy  of  1,0  OO/.  to  his  daughter,  upon  con- 
dition that  she  married  a  man  who  bore  the  name  and  arms  of 
Barlow ;  and  in  case  she  married  one  who  should  not  bear  the 
name  and  arms  of  Barlow,  he  gave  the  legacy  to  another.  The 
daughter  married  a  person  whose  name  was  Bateman,  but  who, 
three  weeks  before  the  marriage  called  himself  Barlow,  and  this 
was  held  to  be  a  compliance  with  the  condition  by  Sir  J.  Jekyll, 
M.  R.,  who  said,  that  the  usage  of  passing  acts  of  Parliament 
for  the  taking  upon  one  a  surname  was  but  modern,  and  that 
any  one  might  take  upon  him  what  surname,  and  as  many 
surnames  as  he  pleased,  without  an  act  of  Parliament.  It 
was  suggested  that  the  husband  might,  after  receiving  the 
legacy,  resume  his  old  name,  and  the  Court  was  requested 
to  make  an  order  that  he  should  retain  it,  but  this  was  re- 
fused. [The  decision  of  the  M.  R.  was,  however,  reversed  by 
the  House  of  Lords,  who  decided  that  the  gift  over  had  taken 
effect  (d). 

Another  condition  frequently  imposed  on  a  devisee  is  that  he   Condition  re- 
.shall  "  reside"  in  a  particular  house.     The  terms  of  the  will  are  dene""  when" 
generally  such  as  to  leave  no  doubt  that  personal  residence  to  effectual, 
some  extent  is  required  (e) ;  but  where  no  period  is  fixed  for 
the  duration  of  the  residence,  it  is  almost  impossible  to  enforce 
the  condition ;  for  on  the  one  hand  it  may  be  contended  that 
the  devisee  must  live  in  the  house  all  his  life;  or  it  maybe 
argued,  on  the  other,  that  if  .he  constantly  keeps  up  an  establish- 
ment there  it  will  be  sufficient  if  he  goes  there  only  once  in  his 
lifetime  (/).     In  Fillingham  v.  Bromley  (g}3  this  difficulty  was 
held  insurmountable,  and  a  purchaser  was  compelled  by  Lord 


he  had  obtained  an  act  of  Parliament  to  [(d)  2  B.  P.  C.  Toml.  272. 

confer  it  upon  him."  (e)  See  cases  ante,  ch.  xxiv.  ad  fin.     As 

(6)  As  to  gifts   to  persons  of  a  pre-  to  the    construction   of  a    bequest   to  a 

scribed  name,   vide  Jobson's  case,  Cro.  class  of  persons  "residing  in  this  country," 

EL    576,    and    other   cases    cited   post.  see  Dale  v.  Atkinson,  3  Jur.  N.  S.  41; 

And  as  to  the  period  at  which  the  con-  Woods  v.  Townley,  11  Hare,  314. 

ditions  for  the  assumption  of  a  name  are  (/)  Per  Wood,  V.  C.,  Kay,  545.    See, 

to  be  performed,  see  Gulliver  v.  Ashby,  however,  Stones  v.  Parker,  29  L.  J.  Ch. 

4  Bur.  1940rante,  8  ;  Lowndes  v.  Davics,  874,    where   this  difficulty  was   not   al- 

2  Scott,   74 ;  Pyat  v.  Pyot,  1  Yes.   335,  luded  to. 

post,  Cro.  El.  532,  576.  (g)  T.    &  R.   530.     See  also  7  Beav. 

(c)3P.  W.  65.  443;  24  L.  J.  Ch.  488. 
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CHAP.  XXVII. 


Condition  that 
a  legatee  shall 
not  dispute  the 
will,  as  to  per- 
sonal estate, 
ineffectual 
without  a  gift 
over. 


Seeus,  as  to 
real  estate. 


[Eldon  to  take  a  title  depending  on  the  invalidity  of  the  con- 
dition. "  Suppose,"  said  the  L.  C.,  "  the  devisee  had  been  a 
member  of  Parliament,  and  had  had  a  house  in  London,  would 
you  say  he  did  not  live  and  reside  at  J.  ?"  To  make  the  con- 
dition effectual,  therefore,  a  definite  period  for  residing  should  be 
specified  in  the  will  (h),  or  the  devisee  should  be  required  to  make 
the  house  his  principal  or  usual  abode  (i)  :  whereby  Lord  Eldon' s 
difficulty  will  be  got  rid  of.  It  will  depend  on  the  particular 
terms  of  the  will  whether  a  forced  absence  or  departure  from 
the  house,  as  where  the  devisee  becomes  bankrupt  and  the 
assignees  sell  to  a  purchaser  who  turns  the  devisee  out  (k),  or 
the  devisee  is  a  married  woman  whose  husband  does  not  reside 
in  the  house  (/),  is  a  breach  of  the  condition.  Personal  presence 
in  the  specified  place  for  any  part  of  a  day  is  sufficient  residence 
for  that  day  \  and  it  is  not  necessary  to  pass  the  night  of  that 
day  there  (m) .] 

Sometimes  a  testator  imposes  on  a  devisee  or  legatee  a 
condition  that  he  shall  not  dispute  the  will.  Such  a  condition 
is  regarded  as  in  terror  em  only,  at  least,  where  the  subject  of 
disposition  is  personal  estate ;  and,  therefore,  a  legatee  will  not, 
by  having  contested  the  validity  or  effect  of  the  will,  forfeit 
his  legacy,  where  there  was  probabilis  causa  litigandi  (n), 
unless,  it  seems,  the  legacy  be  given  over  upon  breach  of  the 
condition  (o). 

[But  this  doctrine  has  never  been  applied  to  devises  of  real 
estate  :  on  the  contrary,  in  Cookev.  Turner  (p),  it  was  expressly 
decided  that  such  a  condition  annexed  to  a  devise  of  land  was 
valid  and  effectual  without  a  gift  over  upon  breach  of  the  con- 
dition. It  was  argued  that  the  condition  was  void  as  being 
contrary  to  the  liberty  of  the  law  (q) ;  but  it  was  answered  by 
the  Court,  that  it  was  no  more  so  than  a  condition  not  to  dis- 
pute a  person's  legitimacy,  which  was  good  (r)  :  that,  in  truth, 


[(h)   Walcot  v.  Botfield,  Kay,  534. 

(i)  Wynne  v.  Fletcher,  24  Beav.  430 ; 
Dunne  v.  Dunne,  3  Sm.'&  Gif.  22. 

(Je)  Doe  v.  Hawke,  2  East,  481 ;  Doe 
d.  Shaw  v.  Steward,  1  Ad.  &  Ell.  300. 

(1)  See  per  Stuart,  V.  C.,  Dunne  v. 
Dunne,  3  Sm.  &  Gif.  27. 

(m)  Per  Wood,  V.  C.,  Walcot  v.  JBot- 
field,  Kay,  550.  See  also  Attenborough 
v.  Thompson,  2  H.  &  N.  559  ;  Dunston 
v.  Paterson,  4  Jur.  N.  S.  1024.] 

(n)  Powell  v.  Morgan,  2  Vern.  90; 
Lloyd  v.  Spillett,  3  P.  W.  344  ;  Morris 


v.  Burroughs,  1  Atk.  404. 

(o)  Cleaver  v.  Spurling,  2  P.  W.  528  ; 
1  Rep.  304.  [A  gift  to  the  executors  of 
the  first  legatee  will  not  suffice,  Cage  v. 
Russell,  2  Vent.  352. 

(p)  15  M.  &  Wei.  727,  14  Sim.  493. 

(q)  Citing  Shep.  Touchst.  132  ;  which, 
however,  says  only  that  conditions  which 
are  against  the  liberty  of  the  law  are 
invalid,  not  that  a  condition  not  to  dis- 
pute a  will  is  against  the  liberty  of  the 
law.  And  see  Anon.,  2  Mod.  7. 

(r)  Stapilton  v.  Stapilton,  1  Atk.  2. 
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[there  was  not  any  policy  of  the  law  on  the  one  side  or  the  other  :  CHAP.  xxvu. 
that  conditions  said  to  be  void  as  trenching  on  the  liberty  of 
the  law  were  such  as  restrained  acts  whioh  it  was  the1  interest  of 
the  state  should  be  performed,  as  marriage,  trade,  agriculture, 
and  the  like  ;  but  it  was  immaterial  to  the  state  whether  land 
was  enjoyed  by  the  heir  or  the  devisee,  and,  therefore,  the  con- 
dition was  good,  and  the  devisee  had,  by  disputing  the  will, 
forfeited  the  devise  in  her  favour. 

The  argument  and  judgment  both  turned  on  the  legality  of  Remark  on 
the  condition,  and  no  doubt  seems  to  have  been  entertained  Turner'. 
that  if  it  was  legal  it  must  also  be  effectual.  That  this  ought 
to  be  the  sole  criterion  in  all  cases  where  the  effect  of  a  condi- 
tion is  brought  in  question,  can  scarcely  be  doubted  ;  and  that 
as  no  gift  over  will  give  effect  to  a  condition  in  itself  illegal  (as  a 
condition  in  total  restraint  of  marriage  (*)),  so  a  legal  condition 
should  never  be  rendered  ineffectual  by  the  absence  of  such  a 
gift.  The  validity  of  a  condition  that  the  devisee  shall  not 
dispute  the  will  was  assumed  in  Violett  v.  Brookman  (t)  although 
there  was  no  gift  over  on  breach  :  the  only  question  was  whether 
the  testator  had  by  concurring  in  the  acts  alleged  as  a  breach 
and  by  subsequent  codicils  confirming  his  will  waived  the  con- 
dition ;  and  it  was  held  that  he  had. 

It  is  too  late,  however,  to  question  the  authorities  establishing  How  far,  apart 
that  conditions  in  partial  restraint  of  marriage,  although  legal, 


are  used  merely  in  terrorem,  unless  aided  by  a  gift  over.     Those  ditions  are  ef- 

,,       ...  *-.  P  n  i       fectual  without 

authorities  owe  their  existence  to  the  course  followed  by  early  a  gift  Over,  as 

Judges,  with  the  view  of  avoiding  a  conflict  between  the  deci-  to  personal 

sions  of  the  Court  of  Chancery  and  the  Ecclesiastical  Courts  (u). 

But  in  the  case  of  conditions  against  disputing  a  will,  there  is 

no   such   explanation  to  be   given,  for  it  does  not  appear  that 

they  were  void  by  the  civil  law  :  and  the  matter  is  therefore 

reduced  to  this  absurdity,  that  a  condition,  valid  when  applied 

to  real  estate,  is  invalid  when  annexed  to  a  bequest  of  person- 

alty.    If  such  be,  indeed,  the  law,  and  if  the  current  of  authority 

be  too  strong  for  opposition  in  cases  strictly  falling  within  it,  it 

may  yet  be  safely  asserted  that  they  will  not  be  permitted  to 

govern  analogous  cases  arising  on  other  conditions.  Accordingly,   Case  of  Dick- 

in  the  case  of  Dickson's  Trust  (#),  where  a  testator  bequeathed  son's  TrusL 

[(*)  Aforleyv.  Rennoldson,2  Hare,  570  j          (M)  See  Com.  Rep.  730  ;  3  Ves.  98. 
Lloyd  v.  Lloyd,  2  Sim.  N.  S..255.  («)  1  Sim.  N.  S.  37. 

(0  26  L.  J.  Ch.  308. 


CONDITION    NOT    TO    BECOME    A    NUN. 

OH  At.  XXYII.  [to  his  daughter  a  life  interest  in  10,000/.,  and  by  a  codicil,  pro- 
vided that  if  she  should  become  a  nan  she  should  forfeit  the 
legacy;  Lotd  Cranworlh,  V.  C.,  held,  that  the  condition  being 
legal  was  effectual,  and  that  the  daughter  having  become  a  nun 
had  forfeited  the  legacy. 
Acceptance  of  Where  the  legatee  has  taken  his  legacy  with  a  legal  condition 

thfannTxed68  °^  anv  ^^n^  annexed>  ne  **>  °f  course,  estopped  by  his  own  act 
condition  bind-  from  afterwards  insisting  on  rights,  which  by  the  terms  of  the 
condition  he  is  bound  to  release  (y),  or  from  declining  a  duty 
which  he  is  thereby  required  to  perform.  This  principle  was 
applied  in  the  case  of  Attorney-General  v.  Christ's  Hospital  (z), 
where  a  testator  bequeathed  to  the  governors  of  the  hospital 
(who  had  power  to  accept  such  gifts)  an  annuity  of  400/.  for 
ever,  upon  condition  that  his  trustees  should  be  at  liberty  to 
send  a  certain  number  of  children  to  be  educated  at  the  school; 
and  in  case,  and  as  often  as  the  governors  should  refuse  to  admit 
the  children,  the  trustees  were  empowered  to  apply  the  annuity 
towards  the  education  of  the  children  elsewhere.  For  some 
years  the  governors  of  the  hospital  received  the  annuity  and 
admitted  the  children,  but  afterwards  resolved  to  do  so  no 
longer.  Sir  J.  Leach,  M.  E,.,  said,  the  question  was  whether 
this  was  a  gift  of  the  annual  sum  so  long  as  they  should  receive 
the  children,  or  a  gift  upon  condition  that  they  should  receive 
them  ?  His  Honor  thought  it  was  clear  the  latter  was  the  true 
construction,  and  that  having  accepted  it  they  were  bound  by 
the  condition.  The  proviso  gave  an  authority  to  the  trustees, 
without  releasing  the  governors  from  their  engagement.] 

(y)  Egg  v.  Devey,  10  Beav.  444. 

(3)  Taml.    393.  ,    And   see    Gregg  v.   Coates,  23  Beav.  83.] 


CHAPTER    XXVIII. 

GIFTS    TO    THE    HEIR    AS    PURCHASER    (WITHOUT    ANY    ESTATE 

IN  THE  ANCESTOR). 


GIFTS  to  the  heir,  whether  of  the  testator  himself,  or  of  Gifts  to 
another,  are  so  frequently  found  in  wills,  and  where  these  construed  °W 
instruments  are  the  production  of  persons  unskilled  in  technical 
language,  the  term  heir  is  so  often  used  in  a  vague  arid  inaccu- 
rate sense,  that  to  ascertain  and  fix  its  signification  in  regard  to 
real  and  personal  estate  respectively,  whether  alone  or  in  con- 
junction with  other  phrases  which  most  usually  accompany  it, 
is  a  point  of  no  inconsiderable  importance.  Like  all  other 
legal  terms,  the  word  heir,  when  unexplained  and  uncontrolled 
by  the  context,  must  be  interpreted  according  to  its  strict  and 
technical  import ;  in  which  sense  it  obviously  designates  the 
person  or  persons  appointed  by  law  to  succeed  to  the  real  estate 
in  question,  in  case  of  intestacy.  It  is  clear,  therefore,  that 
where  a  testator  devises  real  estate  simply  to  his  heir,  or  to  his 
heir  at  law,  or  his  right  heirs,  the  devise  will  apply  to  the  person 
or  persons  answering  this  description  at  his  death,  and  who, 
under  the  recent  enactment  regulating  the  law  of  inheritance  («), 
will  take  the  property  in  the  character  of  devisee,  and  not,  as 
formerly,  by  descent.  And  if  the  heirship  resides  in,  and  is 
divided  among,  several  individuals  as  co-heirs  or  co-heiresses, 
the  circumstance  that  the  expression  is  heir  (in  the  singular) 
creates  no  difficulty  in  the  application  of  this  rule  of  construc- 
tion ;  the  word  "  heir  "  being  in  such  cases  used  in  a  collective 
sense,  as  comprehending  any  number  of  persons  who  may 
happen  to  answer  the  description ;  and  which  persons,  if  there 
are  no  words  to  sever  the  tenancy,  will  be  entitled  as  joint 
tenants  (b). 

And  it  is  to  be  observed,  that  a  devise  [to  heirs,  in  the  plural,]    Devise  to  heirs 

(a)  3  &  4  Will.  4,  c.  106,  s.  3.  (b)  Mounseyv.  Blamire,  4  Russ.  384. 
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CHAP.   XXVIII. 


passes  fee- 
simple. 


Whether  de- 
vise to  heir  (in 
the  singular) 
passes  fee- 
simple. 


Heirs  of  the 
body  as  pur- 
chasers. 


(though  contained  in  a  will  made  before  the  year  1838)  vests  in 
the  heir  an  estate  in  fee-simple,  without  farther  words  of  limita- 
tion, or  any  equivalent  expression,  on  the  ground  (to  use  the 
quaint  though  significant  language  of  an  early  Judge  (c)),  that 
"  the  word  heirs  is  nomen  collectivum  :  and  it  is  all  one  to  say 
heirs  of  J.  S.,  as  to  say  heir  of  J.  S.,  and  heirs*of  that  heir ;  for 
every  particular  heir  is  in  the  loins  of  the  ancestor,  and  parcel 
of  him." 

[Whether  the  same  holds  with  regard  to  a  devise  to  the  heir, 
in  the  singular,  is  a  question  which  seems  never  to  have  been 
decided.  There  is  a  dictum  of  Holt,  C.  J.,  in  favour  of  such  a 
conclusion  (d) ;  but  on  the  other  hand  Lord  Cottenham  thought 
it  clear  that  the  devisee  would  take  no  more  than  a  life  estate  (e}, 
and  it  is  impossible  to  read  the  judgment  of  Taunton,  J.,  in  the 
case  of  Doe  v.  Perratt  (/)  without  seeing  that  the  learned  Judge 
entertained  a  similar  opinion.  In  the  case  of  Doe  d.  Sams  v. 
Garlick  (g],  the  devise  was  "  to  the  person  who  is  heir  of  J.  S.," 
clearly  shewing  that  the  testator  referred  to  an  individual,  who 
was  therefore  held  entitled  for  his  life  only.] 

So  again  it  is  well  settled,  that  a  devise  to  the  heirs  of  the 
body  of  the  testator  or  of  another  confers  an  estate  tail ;  which 
estate,  it  is  to  be  observed,  will  (unless  stopped  in  its  course  by 
the  disentailing  act  of  the  tenant  in  tail),  devolve  to  all  persons 
who  successively  answer  the  description  of  heir  of  the  body. 

The  leading  authority  for  this  doctrine  is  Mandeville' s  case  (h), 
the  circumstances  of  which  aptly  illustrate  the  peculiar  mode  of 
devolution  in  such  cases.  John  de  Mandeville  died,  leaving 
issue  by  his  wife,  Roberge,  two  children,  Robert  and  Maude. 
A.  gave  certain  lands  to  Roberge,  and  to  the  heirs  of  John  de 
Mandeville,  her  late  husband,  on  her  body  begotten ;  and  it 
was  adjudged  that  Roberge  had  an  estate  but  for  life,  and  the 
fee  tail  vested  in  Robert  (heir  of  the  body  of  his  father,  being  a 
good  name  of  purchase),  and  that  then,  when  he  died  without 
issue,  Maude,  the  daughter,  was  tenant  in  tail  of  the  body  of 
her  father,  per  formam  doni.  "  In  which  case  it  is  to  be 


(c)  Per  Pollexfen,  [arguendo]  in  Bur- 
chett  v.  Durdant,  Skinn.  206. 

[(d)  Revision  v.  Hussey,  Skinn.  385, 
563. 

(e)  Chambers  v.  Taylor,  2  My.  &  Or. 
387,  388.  And  see  Wood  v.  Ingersole, 
1  Bulst.  62,  63. 

(/)  9  01.  &  Fin.  614,   616;  see  also 


per  Bosanquet,  J.,  ib.  624. 

(g)  14  M.  &  Wei.  698.] 

(h)  Co.  Lit.  26  b.  See  also  Southcote 
v.  Stowell,  1  Mod.  226,  237,  2  Mod.  207 
—211,  Freem.  216, 225 ;  Willsv.  Palmer, 
5  Burr.  2615,  2  W.  Bl.  687;  [Wright  v. 
Vernon,  2  Drew.  439,  7  H.  of  L.  Ca.  35, 
4  Jur.  N.  S.  1113. 
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observed,"   says  Lord  Coke,  "  that  albeit  Robert,  being  heir,    QHAP.  XXYIII. 

took  an  estate  tail  by  purchase,  and  the  daughter  was  no  heir  of 

his  (John's)  body  at  the  time  of  the  gift,  yet  she  recovered  the 

land  per  formam  doni,  by  the  name  of  heir  of  the  body  of  her 

father,  which,  notwithstanding  her  brother  was,  and  he  was 

capable  at  the  time  of  the  gift ;  and,  therefore,  when  the  gift 

was  made,  she  took  nothing  but  in  expectancy,  when  she  became 

heir  per  formam  doni." 

As  a  devise  to  the  heir  general,  in  the  singular,  confers  (as  it  "Heir  of  the 
seems)  [only  an  estate  for  life,]  so,  on  the  same  principle.,  a  si°nguia^n  * 
devise  to  the  heir  of  the  body  in  the  singular  would  doubtless 
be  held  to  confer  a  like  estate  by  purchase  on  the  person  or 
persons  first  answering  the  description  of  heir  of  the  body: 
[accordingly  in  Chambers  v.  Taylor  (i),  Lord  Cottenham  said, 
"the  cases  proved  that  the  word  heir  in  the  singular  number  has 
sometimes  the  same  effect  as  the  word  heirs  in  the  plural,  but 
that  if  words  of  limitation  are  superadded  to  the  word  heir,  it  is 
considered  as  conclusively  shewing  that .  the  word  is  used  as  a 
word  of  purchase :  when  that  is  not  the  case,  it  is  considered  in 
construing  wills  as  nomen  collectivism  for  the  purpose  of  creating 
an  estate  tail  in  the  first  taker,  and  not  as  .creating  an  estate 
tail  in  the  person  answering  the  description  of  heir.  If  the 
word  heir  would  per  se  give  an  estate  of  inheritance  to  the 
party  answering  the  description,  there  would  be  no  reason  for 
any  distinction  whether  words  of  limitation  or  inheritance  were 
or  were  not  superadded."  So  also]  Mr.  Justice  Taunton,  in 
the  case  of  Doe  d.  Winter  v.  Perratt  (k),  after  citing  Mandeville's 
case  (I),  and  Southcote  v.  Stowell  (m}}  said,  "  In  these  instances, 
the  estate  tail  arises  out  of  proper  words  of  limitation  in  the 
plural  number ',  denoting  a  certain  continuous  line  of  posterity 
'  heirs  of  the  body/  But  no  such  effect  can  be  given  to  the 
word  'heir,'  'heir  of  the  body/  'right  heir/  or  'next/  or 
'  first  heir/  where  they  constitute  only  a  mere  designatio 
personse"  (n). 

[And  here  it  may  be  noticed  that  on  the  ground  that  the  Devise  to 

[(i)  2  My.  &Cr.  388.]  heir,"  occurring  in  the  will  then  before 

(ie)  3  M.  &  Sc.  597,  10  Bing.  198,  9  the  Court,  were  held  to  mean  male  de- 

Cl.  &  Fin.  616,  post,  63.  scendants,  in  which  sense  they  could  not 

(I)  Ante,  56.  operate  to  confer  an  estate  tail  by  force 

(m)  1  Mod,  226,  237,  2  Mod.  207,  of  the  doctrine  under  consideration,  any 

211,  more  than  those  words  themselves  would 

(n)  The  case,  however,  did  not  raise  if  employed  by  the  testator. 

this  precise  point,  as  the  words  "male 
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"issue,"  held 
to  give  an  es- 
tate tail  by 
purchase. 


l)evise  to  male 
issue. 


Remarks  upon 
Whitelock  v. 
Heddon. 


"Heir"  with 

superadded 

qualification. 


[word  "issue"  like  "heirs  of  the  body/'  in  the  plural,  includes  all 
descendants,  it  was  held  in  the  case  of  Whitelock  v.  Heddon  (o}> 
that  under  a  devise  to  issue  the  property  devolved  successively 
to  every  individual  who  answered  the  description,  so  as  to  create 
an  estate  tail  as  in  Mandeville's  case.]  The  case  was,  a  testator 
devised  to  his  grandson  C.  all  his  estates,  to  him,  his  heirs,  and 
assigns,  except  as  thereinafter  mentioned ;  that  is  to  say,  pro- 
vided that  in  case  his  (testator's)  son  B.  should  have  any  son  or 
sons  begotten  or  born  in  lawful  matrimony,  then  he  devised  the 
said  estates  to  such  (p)  male  issue  as  his  son  B.  should  or  might 
have  at  the  time  of  C.'s  attaining  the  age  of  twenty-one  years ; 
but  in  case  his  said  son  B.  should  have  any  male  issue,  then  he 
directed  that  C.  should  receive  the  rents,  until  twenty-one,  as 
above-mentioned:  it  was  held,  that  a  son  of  B.,  in  ventre  matris, 
on  C/s  attaining  his  majority,  (and  who  was  the  eldest  son  in 
esse  at  that  period,  the  first  being  dead,)  took  an  estate  tail  by 
force  of  the  word  "issue,"  and  not  a  fee-simple  by  the  effect  of 
the  word  "  estates."  Lord  C.  J.  Eyre  said,  as  the  objects  were 
the  sons  of  the  testator's  son,  who,  it  appeared,  were  to  have 
his  bounty  in  preference  to  the  son  of  his  daughter  (for  such  C. 
was),  and  as  "issue"  ivas  a  collective  term,  capable  of  being 
descriptive  of  either  person  or  interest,  or  both,  he  thought  it 
reasonable  to  understand  the  word  "  issue  "  in  its  largest  sense, 
so  as  to  deem  it  descriptive  of  an  estate  tail  male  to  the  sons  of 
B.,  as  many  as  there  should  be,  in  order  of  succession. 

It  must  be  observed,  however,  that  the  Court  did  not  construe 
the  words  "  male  issue "  as  altogether  synonymous  with  heirs 
male  of  the  body,  inasmuch  as  the  devise  was  held  to  take  effect 
in  favour  of  the  son  of  B.  in  "the  lifetime  of  his  father,  so  that 
the  words  were  read  as  importing  heirs  apparent  of  the  body, 
[a  construction  not  inconsistent  with  the  effect,  attributed  to 
the  words,  of  creating  an  estate  of  inheritance  (<?).] 

Where  a  testator  has  thrown  into  the  description  of  heir  an 
additional  ingredient  or  qualification,  the  devisee  must  answer 
the  description  in  both  particulars.  Thus,  a  devise  to  the  right 
heirs  male  of  the  testator,  or  to  the  right  heirs  of  his  name,  is, 


(o)  1  B.  &  P.  243.  [But  see  Cook  v. 
Cook,  2  Vern.  545.] 

(p)  Eyre,  C.  J.,  reasoned  upon  the 
word  "such,"  as  if  it  meant  such  sons 
before  mentioned ;  but  the  expression 
was,  "such  male  issue  as  my  said  son 


shall  or  may  have."  The  word,  there- 
fore, evidently  had  reference  to  the  suc- 
ceeding words  of  the  context. 

[(?)  See  Burchett  v.  Durdant,  Garth 
154.] 
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according  to  the  early  cases,  to  be  read  as  a  devise  to  the  heir, 
provided  he  be  a  male,  or  provided  he  be  of  the  testator's  name 
(as  the  case  may  be)  ;  and,  consequently,  on  the  principle  just 
stated,  if  the  character  of  heir  should  happen  to  devolve  to  a 
person  not  answering  to  the  prescribed  sex  or  name,  the  devise 
would  fail, 

Thus,  in  Ashenhurst's  case  (r),  where  the  devise  was  to  the 
right  heirs  male  of  the  testator  for  ever  ;  it  was  held  both  in 
B.  R.  and  in  the  Exchequer  Chamber,  that,  as  the  testator  died 
leaving  no  other  issue  than  three  daughters,  (who  were,  of 
course,  his  heirs  general,)  the  devise  failed,  and  did  not  apply 
to  his  next  collateral  heir  male. 

So,  in  Counden  v.  Clerke  (s),  where  a  testator,  having  issue  a 
son  and  daughter,  and  two  grand-daughters  the  issue  of  his 
daughter,  devised  an  annuity  out  of  certain  lands  to  his  grand- 
children, and  a  legacy  to  his  brother  ;  and  then  declared  that 
the  lands  should  descend  unto  his  son,  and,  if  he  died  without 
issue  of  his  body,  then  to  go  unto  his  (the  testator's)  right  heirs 
of  his  name  and  posterity,  equally  to  be  divided,  part  and  part 
alike  ;  and  then  to  his  grand-daughters  he  devised  another 
annuity  out  of  the  land.  The  question  was,  whether  the  devise 
to  the  right  heirs  of  his  name  and  posterity  was  a  good  devise 
to  the  testator's  brother,  who  was  of  his  name,  but  was  not  his 
heir.  It  was  held,  that  the  brother  was  not  entitled,  and  that 
the  devise  was  void  (/).  [And  the  principle  of  these  decisions 


CHAP.  xxvm. 


Right  heirs 


Eight  heirs 


(r)  Cited  Hob.  34. 

(s)  Moore,  SCO,  pi.  1181,  Hob.  29. 
See  also  Starling  v.  Ettrick,  Pre.  Ch.  54  ; 
Lord  Ossulston's  case,  3  Salk.  336,  11 
Mod.  189,  Co.  Lit.  25  a;  [Dawes  v.  Per- 
vers,  2  P.  W.  1,  8  Yin.  Ab.  317,  pi.  13, 
Pre.  Ch.  589.] 

(t)  But  is  there  not  ground  to  con- 
tend  that  a  devise  to  the  heirs  male  of 
the  testator  operates  as  a  devise  to  the 
heirs  male  of  his  body,  seeing  that  it  has 
been  long  settled  that  a  devise  to  A.  and 
his  heirs  male,  or  to  A.  and  his  heirs 
female,  confers  an  estate  tail  special 
(Baker  v.  Wall,  1  Ld.  Raym.  185);  and 
such  is  likewise  the  effect  of  a  devise  to 
A.  for  life,  and  after  his  death  to  his 
right  heirs  male  for  ever  (Doe  d.  Lindsey 
v.  Colyear,  11  East,  548)  ;  the  word 
"heirs"  being  in  these  several  cases  con- 
strued  to  mean  heirs  of  the  body.  Indeed, 
the  opinion  of  the  Court  seems  to  have 
been  in  favour  of  such  a  construction  in 
Lord  Ossulston's  case,  3  Salk.  336,  Co. 


Lit.  25  a,  where  one  Ford,  having  issue 

three  sons  and  a   daughter,   and  also  a 

brother,   devised  to  his   three  sons  suc- 

cessively  in  tail  male,  with  remainder  to 

his  own  right  heirs  male  for  ever;  and 

the  three  sons  being  dead  without  issue, 

the  whole  Court   held  that  the  brother    t6  heirs  male 

could  not  take  as  male  heir  —  first,  because  r   • 

a  devise    to  heirs  male   operates   as  a    maje  Q^  ^^ 

limitation  to  heirs  male  of  the  body,  and 

the  brother  could  not  be  heir  male  of  the 

devisor's  body  ;  secondly,  because  the  re- 

mainder  to  the  heirs  male  were  words  of 

purchase,    and  by  purchase  the  brother 

could  not  take  as   heir   male,   his  niece 

being  the  heir  at  common  law.     As  the 

case  on  the  latter  ground  accords  with 

the  antecedent  authorities  above  stated, 

it  would  not  be  safe  or  correct  to  treat  it 

as  an  adjudication   on   the   first   point; 

though,    if   the  Court   had  been   called 

upon    to    decide   the   case,  it   is  pretty 

evident  what   the    decision   would   have 

been.     The  doctrine  of  these  cases  was 
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female,  applies 
heir  general. 


Heir  male  of 


titled,  though 
* 
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[was  adopted  in  the  recent  case  of  Wrightson  v.  Macaulay  (u), 
where  it  was  held,  that  under  a  devise  to  the  testator's  "  right 
heirs  being  of  the  name  of  H.,"  the  person  who  was  his  nearest 
relation  of  that  name,  but  not  his  heir,  had  no  claim.] 

It  remains  to  be  considered  how  far  the  doctrine  of  the  pre- 
ceding cases  is  applicable  to  limitations  to  heirs  of  the  body. 
Sir  Edward  Coke  (a?),  lays  down  the  following  distinction  :— 
"That  where  lands  are  given  to  a  man  and  his  heirs  females  of 
his  body>  if  he  dieth  leaving  issue  a  son  and  a  daughter,  the 
daughter  shall  inherit  ;  for  the  will  of  the  donor,  the  statute 
working  with  it,  shall  be  observed.  But  in  the  case  of  a  pur- 
chase, it  is  otherwise  ;  for  if  A.  have  issue  a  son  and  a  daughter, 
and  a  lease  for  life  be  made,  the  remainder  to  the  heirs  female 
of  the  body  of  A.,  and  A.  dieth,  the  heir  female  can  take 
nothing,  because  she  is  not  heir  ;  for  she  must  be  heir  and  heir 
female,  which  she  is  not,  because  her  brother  is  heir." 

The  latter  branch  of  this  proposition  has  been  the  subject  of 
much  controversy.  Lord  Cowper,  in  the  well-known  case  of 
Brown  v.  Barkham  (y),  denied  it  to  be  law,  and  so  decided  ;  and 
though  the  propriety  of  his  determination  was  questioned  by 
Lord  Hardwicke,  before  whom  the  case  was  brought  by  a  bill  of 
review  (z),  and  though  Mr.  Hargrave  has  defended  the  position 
°^  ^s  author  with  his  usual  acuteness  and  learning  (a),  yet  sub- 
sequent cases  appear  to  have  established,  in  opposition  to  Coke's 
doctrine,  that  a  limitation,  either  in  a  will  or  deed,  to  the  heirs 
special  of  the  body  by  purchase,  will  take  effect  in  favour  of  the 
designated  heir  of  the  body  (if  any)  though  he  or  she  be  not  the 
heir  general  of  the  body.  Thus  in  the  case  of  Wills  v.  Palmer  (b) 
it  was  held,  that,  under  a  devise  in  remainder  to  the  heirs  male 
of  the  body  of  A.,  (a  person  who  had  no  estate  of  freehold  under 
the  will,)  the  second  son  of  A.  was  entitled  as  heir  male  of  the 
body,  though  he  was  not  heir  general  of  the  body,  which  character 
belonged  to  a  grand-daughter,  the  child  of  a  deceased  elder  son. 

This  case  was  followed  by  Evans  d.  Weston  v.  Burtenshaw  (c)} 
in  which  the  same  construction  was  applied  to  the  limitations 


recognised  in  the  recent  case  of  Doe  d. 
Winter  v.  Perratt,  5  B.  &  Cr.  65,  3  M. 
&  Sc.  605,  and  9  Cl.  &  Fin.  606,  where, 
however,  the  question  before  the  Court 
was  (as  we  shall  presently  see)  different. 
[See  also  Doe  d.  Angdl  v.  Angell,  9  Q.  B. 
328. 

(u)  14  M.  &  Wei.  214.] 


(x)  Co.  Lit.  24  b. 

(y)  Pre.  Ch.  442,  461.  [1  Stra.  35, 
2  Vern.  729  ;  and  see  per  Hale,  C.  J., 
Pybus  v.  Mitford,  1  Freem.  369.] 

(z)  Amb.  8. 

(a)  Co.  Lit.  24  b,  n.  (3). 

(6)  5  Burr.  2617. 

(c)  Co.  Lit.  164  a,  n,  (2). 
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of  a  marriage  settlement.     In  this  state  of  the  authorities,  it    CHAP.  xxvm. 

seems  unnecessary  to  incumber  the  present  work  with  a  state- 

ment  of  the  numerous   early  cases  on  the  subject  (d),  which 

(conflicting   as    they   are)    cannot    exert  much  influence  on  a 

question  which  has  been  the  subject  of  three  distinct  adjudica- 

tions of  a  comparatively  recent  date,  all  concurring  to  support 

the  more  convenient  and  liberal  construction.     It  is  probable, 

indeed,  that  a  Judge  less  abhorrent  of  technical  and  rigid  rules 

of  construction  than  Lord  Mansfield,  would  have  hesitated  to 

decide  as  his  Lordship  did  in   Wills  v.  Palmer,  and  Evans  v. 

Burtenshaw,  in  the  teeth  of  the  high  authority  of  Lord  Coke; 

but  it  is  still  more  probable  that  the  Courts,  at  the  present  day, 

would  refuse  to  set  the  question  again  afloat,  by  attempting  to 

overrule  those  cases,  even  if  they  disapproved  of  the  principle 

on  which  they  were  decided  (e). 

And  here  it  may  be  proper  to  notice,  that,  in  order  to  entitle  Heir  male  of 

a  person  to  inherit  lay  the  description  of  heir  male  or  heir  female  *he  body  claim- 

ing by  descent, 
of  the  body,  it  is  essential  not  only  that  the  claimant  be  of  the  must  claim 


prescribed  sex,  but  that   such  person  trace  his   or  her  descent         "8 


entirely  through  the  male  or  female  line,  as  the  case  may  be. 
Thus,  it  is  laid  down  by  Littleton,  that  "  if  lands  be  given  to  a 
man  and  the  heirs  male  of  his  body,  and  he  hath  issue  a 
daughter,  who  has  issue  a  son,  and  dieth,  and  after  the  donee 
die,  in  this  case  the  son  of  the  daughter  shall  not  inherit  by 
force  of  the  entail  ;  for  whoever  shall  inherit  by  force  of  a  gift 
made  to  the  heirs  male,  ought  to  convey  his  descent  wholly  by 
heirs  male."  (/) 

It  is  otherwise,  however,  in  the  case  of  gifts  to  the  heir  male  Aliter  as  to 
or  female  by  purchase  ;  for,  if  lands  be   devised  to  A.  for  life,  purchase1"2  ^ 
and,  after  his  decease,  to  the  heirs  male  of  the  body  of  B.,  and 
B.  have  a  daughter  who  dies  in  his  lifetime,  leaving  a  son,  who 
survives  B.,  (all  this  happening  in  the  lifetime  of  A.,  the  tenant 
for  life,)  such  grandson  is  entitled,  under  the  devise,  as  a  person 

(d]  The  reader  who  wishes  to  examine  Palmer  and  Evans  v.  JBurtensJiaw,  and 

these  cases  will  find  the   authorities  on  that  in  many  of  the  cases  cited  by  him 

one  side  fully  stated  in  Mr.  Hargrave's  the  devise  was  to  the  heirs  general  ;  as 

note  above  referred  to,  and  those  on  the  to  which  it  is  not  attempted  to  impugn 

other  in  Mr.  Powell's  Treatise  on  Devises,  the  doctrine  for  which  he  contends. 

vol.  i.   p.   319,   3rd  ed.  ;    these  authors  [(e)  In  Wrightson  v.  Macaulay,  14M. 

having  both  displayed  much  industry  in  &   Wei.    231,    the  Court  of  Exchequer 

the    search    for    cases  to  support  their  admitted  that  Sir  E.  Coke's  rule  on  this 

respective  views.     It  should  be  observed  point  was  permanently  infringed.] 

that    Mr.     Hargrave's     strictures    were  (/)  Co.  Lit.  25  a. 
written    before    the   cases    of    Wills   v. 
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CHAP,  xxvin.  answering  the  description  of  heir  male  of  the  body  of  B.,  he 
being  not  only  the  immediate  heir  of  B.,  (though  the  heirship 
is  derived  through  his  deceased  mother  (g),)  but  being  also  of 
the  prescribed  sex  (h). 

It  should  be  observed,  however,  that,  in  the  case  of  Oddie  v. 
Woodford(i),  which  arose  on  the  celebrated  will  of  Mr.  Thel- 
lusson,  and  also  in  Bernal  v.  Bernal  (k],  a  devise  to  male 
descendants  was  held  to  be  confined  to  males  claiming  through 
males,  and  not  to  comprise  descendants  of  the  male  sex  claim- 
ing through  females ;  but  in  neither  of  these  cases  does  the  rule 
in  question  seem  to  have  been  impugned,  the  decision  having,  in 
each  instance,  been  founded  on  the  context.  In  Oddie  v.  Wood- 
ford,  Lord  Eldon  dwelt  much  on  the  association  of  the  word 
"  lineal "  with  male  descendant ;  the  expression  being  "  eldest 
male  lineal  descendant."  The  word  "  lineal,"  indeed,  may 
seem,  in  strictness,  not  to  materially  add  to  the  force  of  the 
word  "  descendant ;"  but  his  Lordship  considered  that,  having 
regard  to  all  parts  of  the  will,  and  to  the  rule  which  imputes  to 
a  testator  an  additional  meaning  for  each  additional  expression, 
the  anxious  repetition  of  the  word  "  lineal/'  in  every  instance, 
indicated  an  intention  to  confine  the  devise  to  persons  of  male 
lineage.  But  though  neither  Lord  Eldon  nor  Lord  Cottenham 
questioned  the  rule  of  construction,  which  reads  a  devise  simply 
to  the  male  descendant  of  A.  as  applying  to  the  male  issue  of  a 
female  line ;  yet  their  respective  decisions  teach  the  necessity 
of  caution  in  the  application  of  the  rule,  and  of  a  diligent 
examination  of  the  context,  before  such  an  hypothesis  is 
adopted  (I).  [In  Thellusson  v.  Rendlesham  (m),  which  arose  on 
the  same  will,  it  was  further  decided,  that  the  word  eldest,  in 
the  connection  above  mentioned,  had  reference  not  to  seniority 

(g)  Hob.  31  ;  Co.  Lit.  25  b.  same  case  expressly  recognised  the  dis- 

(h)  This    distinction,   however,    seems  tinction  stated  in  the  text, 

to  have  been  lost  sight  of  by  Mr.  Justice  (i)  3  My.  &  Cr.  584. 

Taunton,   in  Doe  d.  Winter  v.   Perratt,  (k)  3  My.  &  Cr.  559.     [This  is  rather 

3  M.  &  Sc.  594,  [and  by  Sir  J.  Romilly,  a  decision  on  the  question  who  shall  in- 

M.R.,   in  Lywood  v.  Warwick,   9  W.  B,.  herit,  than  on  that  of  who  can  claim  as 

88].     On  the  authority  of  the  above-cited  purchaser  a  legacy  given   to   male   chil- 

passage  in  Littleton,  Taunton  J.   seems  to  dren   (construed  descendants)  ;  in  which 

have  considered,  that  even  under  a  devise  view  it   agrees  with   the   general    rule, 

to  the  heir  male  of  the  body  by  purchase,  that  the  descent  is  to  be  traced  wholly 

the   heir  must  derive   his  title  entirely  through  males. 

through  males,  and  that  the  male  issue  (I)  See  also  Doe  d.  Angell  v.  Angel  I, 

of  a  deceased  daughter  could  not  under  3  Q.  B.  328. 

any  circumstances  support  a  claim.     The  (m)  7  H.  of  L.  Ca.  429,  28  L.  J.  Ch. 

case,  however,   did  not  raise  the  point  ;  948,  5  Jur.  N.S.  1031.] 
and  others  of  the  learned  Judges  in  the 
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[of  birth,  but  to  priority  of  line,  so  as  to  entitle  an  infant  grand-    CHAP.  xxvm. 
son  (son  of  an  eldest  son)  in  preference  to  the  uncle,  who  was 
son  of  a  second  son.] 

Since,,  therefore,  the  son  of  a  deceased  female  may  take  by  Devise  to  heir 
purchase  under  the  description  of  heir  male,  it  follows  that  piy    ^ 


several  individuals,  as  grandsons,  may  become  entitled  under  a  sran(isons- 

devise  to  heirs  male,  or  even  (as  several  co-heirs  make  but  one 

heir)  to  heir  male  in  the  singular.     As  where  a  testator  devises 

real  estate  to  the  heir  male  of  his  body,  and  dies  without  leaving 

any  son  or  daughter  surviving  him,  but  leaving  grandsons  the 

issue  of  several   deceased  daughters,  the   sons   of  the    several 

daughters  respectively,  or,  if  more  than  one,  the  eldest  sons  of 

the   several  daughters,   are  concurrently  entitled,  under  such 

devise,  as  the  heir  or  heirs  male  of  the  testator.     Under  such 

circumstances,  however,  considerable  difficulty  is  occasioned,  if 

the  testator  has  prefixed  to  the  word   "  heir  "  any  expression 

shewing  that  he  had  in  his  view  a  single  individual  ;  as  in  the 

case  suggested  by  Lord  Coke  (n),  who  says,  "  If  lands  be  devised   "Next  heir 

to  one  for  life,  the  remainder  to  the  next  heir  male   of  B.,  in  ^^J^ 

tail,  and  B.  hath  issue  two  daughters,  and  each  of  them  hath  between  sons  of 

issue  a  son,  and  the  father  and  the  daughters  die  ;  some  say  the  ters^ 

remainder  is  void  for  uncertainty  ;  some  say  the   eldest   shall 

take,  because  he  is  the  worthiest  ;  and  others   say  that  both  of 

them  shall  take,  for  that  both  make  but  one  heir." 

A  question  of  this  nature  was  elaborately  discussed  in  the 
case  of  Doe  d.  Pointer  v.  Perratt  (o),  where  a  devise  in  re- 
mainder was  "to  the  first  male  heir  of  the  branch  of  my  uncle  "  ^Jj8*  m^e. 
Richard  Chilcott's  family  ;  "  the  facts  being  that,  at  the  date  of  iar  casT.  *" 
the  will  in  1786,  and  the  death  of  the  testator  in  1787,  the 
uncle  was  dead,  leaving  five  daughters,  of  whom  the  eldest  died 
before  the  remainder  fell  into  possession  (which  happened  in 
July,  1820),  leaving  several  daughters,  one  of  whom  (who  was 
living)  had  a  son  born  in  1795  ;  [the  uncle's  second  daughter 
(who  was  also  living)  had  a  son  born  in  1763,  and  the  fourth 
(who  was  dead)  a  son  born  in  1768  ;  and  it  was  agreed,  both  in 
the  King's  Bench  and  on  appeal  in  the  House  of  Lords,  that 
the  devisee  must  be  a  single  individual  ;  but  as  to  the  meaning 
of  the  word  "  first,"  the  only  point  decided  was  that  the  second 
daughter's  son,  though  first  in  priority  of  birth,  was  riot  the 

(»)  Co.  Lit.  25  b.  Sc.  586,  10  Bing.  198,  9  Cl.  &  Fin.  GOG, 

£(o)  5  B.  &  Cr.  48  ;  in  D.  P.   3  M.  &       6  M.  &  Gr.  314. 
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CHAP.  XXVIII. 


Nemo  est 
Lares  viventis. 


Heir  when 
construed  to 


[first  male  heir  within  the  meaning  of  the  will  (p).  That  con- 
struction was  upheld  indeed  by  two  of  the  Judges,  but  opposed 
by  nine  others  ;  of  whom  two  favoured  the  claim  of  the  eldest 
daughter's  grandson  as  being  first  in  priority  of  line  ;  five,  with 
Lord  Brougham,  were  of  opinion  that  the  son  of  the  fourth 
daughter  was  entitled,  because,  by  the  decease  of  his  mother  he 
had  first  acquired  the  character  of  male  heir,  in  the  strict  sense 
of  the  word  (q),  while  the  remaining  two  held  the  will  void  for 
uncertainty  (r).~\ 

It  is  clear,  that  no  person  can  sustain  the  character  of  heir, 
properly  so  called,  in  the  lifetime  of  the  ancestor,  according 
to  the  familiar  maxim,  nemo  est  haeres  viventis.  Therefore, 
where  (s)  a  man  having  two  sons,  devised  lands  to  the  younger 
son  and  the  heirs  of  his  body,  and,  for  want  of  such  issue,  to 
the  heirs  of  the  body  of  his  elder  son,  and  the  younger  ^died 
without  issue  in  the  lifetime  of  the  elder ;  it  was  held,  that  the 
son  of  the  elder  could  not  take  under  the  devise  (t). 

The  great  struggle,  however,  in  cases  of  this  nature,  has 
generally  been  to  determine  whether  the  testator  uses  the  word 
"  heir  "  according  to  its  strict  and  proper  acceptation,  or  in  the 
sense  of  heir  apparent,  or  in  some  inaccurate  sense. 

Sometimes  the  context  of  the  will  shews  that  he  intends  the 
person  described  as  heir  to  become  entitled  under  the  gift  in 


[(p)  This  was  the  only  question  before 
the  House  of  Lords  on  an  appeal  in  an 
action  of  ejectment,  on  the  demise  of  the 
second  daughter's  son.]  In  favour  of  the 
claim  of  the  stock  of  the  eldest  daughter, 
some  reliance  appears  to  have  been  placed 
on  Harper's  case,  which  is  thus  stated 
in  Kale's  MSS.,  Co.  Lit.  10  b,  n.  (2)  :— 
"  Hai-per,  having  a  son  and  four  daugh- 
ters, namely,  A.,  B.,  C.  and  D.,  devises 
to  the  son  in  tail,  remainder  to  B.  and  C. 
for  life,  remainder  proximo  consangui- 
nitatis  et  sanguinis  of  the  devisor ;  and  in 
Easter,  17  James,  by  two  justices  against 
one,  the  remainder  vests  in  all  the  daugh- 
ters when  the  son  dies  without  issue ; 
but  afterwards,  Michaelmas,  20  James, 
per  totam  curiam,  it  vests  in  the  eldest 
daughter  only,  and  not  in  all  the  daugh- 
ters :  first,  because  proximo  ;  secondly, 
because  an  express  estate  is  limited  to 
two  of  the  daughters."  Perriman  v. 
Pierce,  Palm.  11,  303,  2  Roll.  Rep. 
256;  nom.  Perin  v.  Pearce,  Bridg.  14, 
0.  Bendloe,  102,  106.  It  was  also 
observed,  that  though  the  course  of 
descent  among  females  is  to  all  equally, 


yet  that  for  some  purposes  the  elder  is 
preferred,  as  in  the  case  of  an  advowson 
held  in  co- parcenary,  in  which  the  first 
right  to  present  is  conceded  to  the  elder ; 
and  so  under  a  partition  made  by  a  third 
person  among  parceners,  in  which  the 
elder  has  the  choice  of  several  lots. 

[(q)  As  to  this,  see  next  paragraph. 

(r)  "Heir  of  a  family"  was  said  to 
be  an  expression  not  known  to  the 
law ;  but,  in  Horsefield  v.  Ashton,  1 
Weekly  Rep.  259,  Lord  Cranworth  was 
of  opinion  that  a  devise  in  remainder  to 
the  "heir  of  the  testator's  family"  was 
not  void  for  uncertainty.] 

(s)  Challoner  v.  Bowyer,  2  Leon.  70. 
See  also  Archer's  case,  1  Co.  66  ;  [Anon., 
Dyer,  99  b,  pi.  64;  Frogmorton  d.  Robin- 
son v.  Wharrey,  2  W.  Bl.  728,  3  Wils. 
125,  144.] 

(0  It  will  be  observed  that  the  failure 
of  the  devise  in  this  case  was  a  conse- 
quence of  the  rule  which  required  that 
a  contingent  remainder  should  vest  at 
the  instant  of  the  determination  of  the 
preceding  estate. 
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liis  ancestor's  lifetime ;  the  term   being  used  to   designate  the    OHAP.  xxvm. 

heir  apparent,  or  heir  presumptive  (u).     As,  in  the  case  of  James  mean  heir  ap- 

v.  Richardson  (#),  where  a  man  devised  lands  to  A.  and  his  heirs  Pavent> 

during  the  life  of  B.,  in  trust  for  B.,  and,  after  the  decease  of 

B.,  to  the  heirs  male  of  the  body  of  B.  now  living,  and  to  such 

other  heirs  male  or  female  as  B.  should  have  of  his  body,  the 

words  "  heirs  male  of  the  body  now  living  "  were  held  to  be  a  Heirs  male 

good  description  of  the  son  and  heir  apparent,  living  at  the  time   "now  llvms-' 

of  the  making  of  the  will,  to  which  period  the  word  "  now  " 

was  considered  to  point  (y). 

So,  in  the  case  of  Lord  BeauHeu  v.  Lord  Cardigan  (z),  a 
bequest  of  personal  estate  to  the  heir  male  of  the  body  of  A., 
to  take  lands  in  course  of  descent,  being  followed  by  a  gift  in 
default  of  such  heir  male  to  A.  himself  for  life,  the  testator  was 
considered  to  have  explained  himself  to  use  the  words  "heir 
male  "  as  descriptive  of  the  son  or  heir  apparent. 

Again,  in  the  more  recent  case  of  Carne  v.  Roch  (a),  where  a 
testator  gave  his  real  and  personal  estate  to  the  heir  at  law  of  "Heir  at  law," 

,,.  ,        ITT         • ,  i        .    •  held  to  mean 

A.,  and  in  case  such  heir  at  law  should  die  without  issue,  then  eldest  gon  ^y 

he  devised  the  same  to  the  next  heir  at  law  of  A.,  and  his  or  force  of  con- 
text. 
her  issue,  and  in  case  all  the  children  of  A.  should  die  without 

issue,  then  over.  A.  was  living  at  the  date  of  the  will,  and  at 
the  death  of  the  testator ;  and  it  was  held,  that  her  eldest  son 
had  an  estate  tail  under  the  will. 

In  this  case,  it  was  probably  considered,  that  the  testator  had, 
by  the  word  "  children,"  explained  himself   to  use  the  words  Remark  on 
l(  heir  at  law  "  as  synonymous  with  eldest  son.     And  this  con- 
struction has  prevailed  in  some  other  cases  where  the  indication 
of  intention  was  less  decisive  and  unequivocal. 

(u)  The  reader  scarcely  need  be  re-  because  liable  to  be  postponed  by  the 

minded  of  the  diffe-  birth  of  a  child  ;  so,  if  his  only  issue  be 

Difference  be-       rence  between    an  heir  a  daughter,   such  daughter,  being  liable 

tween  an  heir       apparent    and   an   heir  to  be  superseded  by  an  after-born  son,  is 

apparent  and        presumptive.     An   heir  heir  presumptive. 

heir  presump-      apparent   is  the  person  (x)  T.  Jon.   99,   1  Vent.   334,   2  Lev. 

tive.  who  will  inevitably  be-  232,  3  Keb.  832,  Pollex.  457,  Raym. 

come  heir  in  case  he  sur-  330;  [Burchett  v.  Durdant,  on  same 

vives  the  ancestor.  The  heir  presumptive  is  will,  Skin.  205,  2  Vent.  311,  Carth.  154. 

a  person  who  will  become  heir  in  the  same  See  also  Rittson  v.  Stordy,   3  Sin.  &  Gif. 

event,  provided  his  or  her  claim  is  not  230.     If  the  person  is  otherwise  clearly 

superseded  by  the  birth  of  a  more  favoured  designated,  his  being  an  alien  an    conse- 

object.     Thus,  if  a  man  has  an  eldest  or  quently  incapable  of  holding  land,  will 

only  son,  such  son  is  his  heir  apparent.  not  alter  the  construction,  S.  C.] 

If  he  has  no  child,  but  has  a  brother  or  (y)  Ante,  ch.  x. 

sister,   or  any  other    collateral   relation,  (z)  Amb.  533. 

such  relation   is   his   heir   presumptive,  (a)  4  M.  &  Pay.  862,  7  Bing.  226. 
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OIIAP.  xxvni.  As,  in  Dar bison  d.  Long  v.  Beaumont  (V),  where  the  testator, 
"Heir"  held  after  creating  various  limitations  for  life  and  in  tail,  devised  his 
estates  to  the  heirs  male  of  the  body  of  his  aunt  E.  L.  lawfully 
begotten,  remainder  to  the  testator's  own  right  heirs ;  he  also 
gave  100/.  to  his  said  aunt  E.  L.}  and  500/.  to  her  children;  he 
likewise  gave  to  A.  (who  was  his  heir  at  law)  an  annuity  out  of 
the  said  hereditaments,  and  a  legacy  to  her  children.  The  prior 
limitations  determined  in  the  lifetime  of  E.  L.,  upon  which  the 
question  arose,  whether  A.,  the  eldest  son  of  E.  L.,  could  take ; 
to  whose  claim  it  was  objected,  that,  his  mother  being  living,  he 
was  not  heir.  But  it  was  adjudged,  in  the  Exchequer,  which 
judgment  (after  being  reversed  in  the  Exchequer  Chamber)  was 
ultimately  affirmed  in  the  House  of  Lords,  that  A.  was  entitled 
under  this  devise;  it  being  evident  from  the  whole  will,  that 
the  eldest  son  was  the  person  designed  to  take  by  the  appellation 
of  the  heir  male  of  the  body  of  the  testator's  aunt  E.  L. ;  and 
that  although  the  word  "  heir,"  in  the  strictest  sense,  signified 
one  who  had  succeeded  to  a  dead  ancestor,  yet,  in  a  more 
general  sense,  it  signified  an  heir  apparent,  which  supposed  the 
ancestor  to  be  living  :  that  the  testator  took  notice  that  the  sons 
of  E.  L.  were  living  at  that  time,  by  giving  them  legacies,  and 
also  that  E.  L.  was  likewise  living,  by  giving  her  a  legacy  (c)  ; 
and,  therefore,  he  could  not  intend  that  the  first  son  should  take 
strictly  as  heir,  that  being  impossible  in  the  lifetime  of  the 
ancestor;  but,  as  heir  apparent,  he  might  and  was  clearly 
intended  to  take. 

So,  in  Goodright  d.  Brooking  v.  White  (d),  where  the  testator, 
after  devising  certain  life  annuities  to  three  daughters,  and  an 
annuity  to  M.,  another  daughter,  during  the  joint  lives  of  herself 
and  the  testator's  only  son  R.,  gave  the  estate  (subject  to  the 
annuities)  to  his  daughter  M.  for  two  years,  with  remainder  to 
R.,  his  son,  for  ninety-nine  years,  if  he  should  so  long  live  ;  and 
subject  thereto,  he  devised  the  same  to  R.'s  heirs  male,  and  to 
"Heirs"  held  the  heirs  of  his  daughter  M.y  jointly  and  equally,  to  hold  to  the 
apparent  by  heirs  male  of  R.  lawfully  begotten,  and  to  the  heirs  of  M.  jointly 
and  equally,  and  their  heirs  and  assigns  for  ever ;  and  for  want 
of  heirs  male  lawfully  begotten  of  the  body  of  R.,  at  the  time  of 
his  decease,  the  testator  devised  the  same,  charged  as  aforesaid, 

(6)  1  P.  W.  229,  3  B.  P.  C.  Toml.  60,  afterwards  dying  before  the  remainder  to 

et  vid.  James  v.  Richardson,  ante,  65.  her  heir  took  effect  in  possession  ? 

(c)  But  might   not   the  testator  have  (d)  2  W.  Bl.  1010. 

calculated  on  E.  L.  surviving  him,  and 
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to  the  heirs  and  assigns  of  M.  lawfully  begotten  of  her  body,  to  CHAP.  xxvm. 
hold  to  the  heirs  and  assigns  of  M.  for  ever.  R.,  the  son,  had, 
at  the  date  of  the  will,  a  son  and  two  daughters ;  and  M.,  the 
testator's  daughter,  then  had  one  son.  R.  died  in  the  life- 
time of  M.  It  was  contended,  that  the  devise  to  the  heir  of  M. 
was  void,  his  mother  being  alive  at  the  expiration  of  the  pre- 
ceding estates ;  but  the  Court  held,  that  her  son  was  entitled. 
De  Grey,  C.  J.,  said,  that  the  testator  took  notice  that  M.  was 
living,  by  leaving  her  a  term  and  a  subsequent  annuity,  and  meant 
a  present  interest  should  vest  in  her  heir,  that  was,  her  heir 
apparent,  during  her  life.  Blackstone  thought  that,  as  the  tes- 
tator had  varied  the  tenure  of  M/s  annuity  from  that  of  the 
other  sisters,  theirs  depending  on  their  own  single  lives,  and  hers 
on  the  joint  lives  of  herself  and  her  brother  R.,  it  was  plain  the 
testator  had  in  his  contemplation  that  she  might  survive  R.,  as, 
in  fact,  she  did  ;  and,  therefore,  the  word  heir  must  be  construed 
as  equivalent  to  issue,  in  order  to  make  him  take  in  her  lifetime, 
agreeably  to  the  intent  of  the  testator. 

In  the  case  of  Doe  d.  Winter  v.  Perratt  (e),  a  testator  devised 
lands  to  his  kinsman,  John  Chilcott,  or  his  male  heir,  and,  in 
default  of  male  heir  by  him,  directed  the  lands  to  fall  to  the  first  "  TO  first  male 
male  heir  of  the  branch  of  his  (the  testator's)  uncle,  Richard  ^Incl^R 
Cliilcotfs  family,  paying  unto  such  of  the  daughters  of  the  said  C.'s  family." 
R.  Chilcott,  as  should  be  then  living,  the  sum  of  100/.  each,  at 
the  time  of  taking  possession  of  the  said  estates.  John  Chilcott 
died  without  issue.  R.  Chilcott  was  dead  when  the  testator  made 
his  will,  having  left  five  daughters,  several  of  whom  (including 
the  eldest)  died  before  the  remainder  fell  into  possession.  The 
eldest  daughter  left  several  daughters,  one  of  whom  had  a  son, 
who  was  the  only  male  descendant  of  the  eldest  daughter.  Each 
of  the  other  deceased  daughters  left  sons,  and  each  of  the  living 
daughters  had  also  sons,  some  of  whom  were  born  before  the 
grandson  of  the  eldest  daughter.  The  question  between  these 
several  stocks  was,  which  of  them  was  entitled  under  the  denomi- 
nation of  "  first  male  heir."  Mr.  Justice  Holroyd  and  Mr. 
Justice  Littledale  held,  that  the  son  of  the  daughter  who  first 
died,  leaving  male  issue,  was  entitled :  dissentiente  Mr.  Justice 
Bayley,  who  was  of  opinion  that  the  son  of  the  eldest  of  the 
daughters,  who  had  a  son,  was  entitled,  whether  such  daughter 

(e)  5  B.  &  Or.   48  ;  in  D.  P.  3  M.  &  Sc.  586,  10  Bing.  198,  9  01.    &  Fiu.  606, 
6  M.  &  Gr.  314. 
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"First  male 
heir  "  held  to 
mean  male 
descendant. 


"Heir"  held 
not  to  mean 
heir  apparent. 


were  living  or  dead,  and  without  regard  to  the  relative  ages  of 
the  sons  of  the  several  daughters ;  the  learned  Judge  thinking 
that  "heir"  here  meant  heir  apparent  of  the  eldest  daughter. 
The  case  was  brought  by  writ  of  error  into  the  House  of  Lords  ; 
and  the  House  submitted  to  the  Judges  the  question  (among 
others),  whether  the  expression  "  first  male  heir  "  was  used  by 
the  testator  to  denote  a  person  of  whom  an  ancestor  might  be 
living.  [Four  out  of  ten  Judges  (namely,  Justices  Littledale, 
Maule,  and  Coltman,  and  Baron  Parke]  answered  this  question 
in  the  negative,  thereby  supporting  the  judgment  of  the  Court  of 
K.  B. :  and  with  them  agreed  Lord  Brougham.  The  opinion  of 
the  other  six  Judges  (namely,  Justices  Taunton,  Bosanquet, 
Bayley,  Patteson,  Williams,  and  C.  J.  Tindal),  with  whom  Lord 
Cottenham  concurred,]  was  in  the  affirmative;  and  this  opinion 
was  founded  on  the  circumstances  of  the  testator's  knowledge  of 
the  state  of  his  uncle  Richard's  family ;  that  his  uncle  was  then 
dead  ;  that  he  had  left  no  heir  male,  but  only  daughters  ;  that 
legacies  were  given  to  such  of  the  daughters  as  should  be  living 
when  the  remainder  vested,  to  be  paid  by  the  person  who  was  to 
take  under  the  description  of  "  first  male  heir,"  not  "  of  my 
daughters,"  or  "  of  daughters,"  or  of  any  one  daughter  speci- 
fically, but  "  of  the  of  branch  my  uncle  Richard  Chilcott's 
family ; "  all  of  which  it  was  considered  amounted  to  a  demon- 
stration that  the  testator  used  the  word  "  heir "  to  denote  a 
person  of  whom  the  ancestor  might  be  living.  [It  ultimately 
appeared  that  the  precise  point  was  not  before  the  House,  and 
was  therefore  not  decided. 

On  the  other  hand,  in  Collingwood  v.  Pace  (/),  where  lands 
were  devised  to  the  heir  of  A.  and  to  the  heirs  of  the  said  heir,  and 
an  annuity  bequeathed  to  A.,  for  the  bringing  up  A/s  eldest  son, 
it  was  held,  that  A.  being  alive  at  the  testator's  death,  the  devise 
to  his  heir  failed ;  for,  though  it  was  strongly  argued  for  the 
eldest  son  of  A.,  that  by  giving  A.  an  annuity  the  testator  shewed 
that  he  expected  him  to  survive,  and  therefore,  the  devise  being 
immediate,  could  not  have  used  the  word  heir  in  its  technical 
sense ;  yet  it  was  answered  there  was  nothing  to  shew,  in  case 
A/s  eldest  son  died  in  the  testator's  lifetime,  whether  a  second 
son  was  to  take ;  and  that,  if  the  eldest  was  intended,  it  might 
have  been  so  expressed,  as  it  was  in  another  part  of  the  will.  It 


[(/)  Bridg.  by  Ban.  410. 
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may  be  added,  that  a  contrary  construction  would  have  involved    CHAP.  xxvm. 
the  attribution  of  different  senses  to  the  words   "heir"  and 
"  heirs/'  although  standing  in  close  juxtaposition  (g). 

And,  in  the  case  of  Doe  d.  Knight  v.  Chaffey  (h),  a  devise  to 
husband  and  wife  for  their  lives,  remainder  to  their  son  A.  in 
fee ;  but  in  case  he  should  die  without  issue  in  their  lifetime, 
then  to  "  their  next  heir  "  in  fee,  was  held  to  give  the  estate  to 
the  true  heir  of  the  husband  and  wife,  and  not  to  the  child  born 
next  after  A.] 

Where  a  testator  shews  by  the  context  of  his  will,  that  he  in-   «Heir"  ex- 
tends by  the  term  heir  to  denote  an  individual  who  is  not  heir  Plained  by  con- 
J  f  .        text  to  denote 

general,  such  intention,  of  course,  must  prevail,  and  the  devise  a  person  not 
will  take  effect  in  favour  of  the  person  described.  Thus,  if  a 
testator  says,  "  I  make  A.  B.  my  sole  heir,"  or  "  I  give  Black- 
acre  to  my  heir  male,  which  is  my  brother  A.  B. ; "  this  is,  it 
seems,  a  good  devise  to  A.  B.,  although  he  is  not  heir- 
general  (i). 

Again  (k),  it  is  laid  down,  that  "  if  a  man,  having  a  house  or 
land  in  borough  English,  buy  lands  lying  within  it,  and  then, 
by  his  will,  give  his  new-purchased  lands  to  his  heir  of  his 
house  and  land  in  borough  English,  for  the  more  commodious 
use  of  it,  such  heir  in  borough  English  will  take  the  land  by 
the  devise  as  hseres  factus,  not  natus  or  legitimus;  for  the 
intent  is  certain,  and  not  conjectural :  [and  it  is  said  (/),  that  if 
a  man  having  lands  at  common  law  and  other  lands  in  borough 
English  or  gavelkind  devise  his  common-law  lands  to  his  heir  in 
borough  English,  or  heirs  in  gavelkind,  such  customary  heir  or 
heirs  shall  take  them  by  the  devise,  though  not  heir  at  common 
law.] 

So,  in  the  case  cited  by  Lord  Hale,  in  Pybus  v.  Mitford  (m), 
where  a  man  having  three  daughters  and  a  nephew,  gave  his 
daughters  200  O/.,  and  gave  the  land  to  his  nephew  by  the  name 
of  his  heir  male,  provided  that,  if  his  daughters  "  troubled  the 

TGrin  *  *  Ii6ir  " 

heir"  the  devise  of  the  200  O/.  should  be  void;  it  was  adjudged  applied  by  a 

[(g)  The    devise    in    the    above    case  (h)  16  M.  &  Wei.  656.] 

would  be  construed  at  the  present  day  (i)  Hob.    33.      [See  also   Dormer  v. 

as    an    executory   devise    to   the  person  Phillips,  3  Drew.  39.] 

who    should    be   the   heir  of  A.  at  his  (k)  Hob.  34.     [But  a  devise  of  cus- 

death,  and  the  testator's  heir  would  be  tomary  lands  to  the  heir  simpliciter  gives 

entitled   during    A.'s  life,  the    old    dis-  them  to  the  common-law  heir,   Co.   Lit. 

tinction  between  gifts  per  verba  de  prce-  10  a  ;  post,  71,  72. 

senti  and  per  verba  de  futuro  being  now  (I)  Pre.  Ch.  464,  per  Lord  Cowper.} 

exploded.     Fearne,   C.  R.  535  ;  Harris  (m)  1  Vent.  381. 
v.  Jlarnes,  4  Burr.  2157. 
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that  the  devise  to  the  nephew  was  good,  although  he  was  not 
heir-general;  (because  the  devisor  expressly  took  notice,  that 
his  three  daughters  were  his  heirs ;)  and  that  the  limitation  to 
the  brother's  son  by  the  name  of  heir  male  was  a  good  name  of 
purchase. 

Again,  in  the  case  of  Baker  v.  Wall  (ri),  where  the  testator, 
having  issue  two  sons,  devised  to  A.,  his  eldest  son,  his  farm, 
called  Dumsey,  to  him  and  his  heirs  male  for  ever ;  adding,  "  if 
a  female,  my  next  heir  shall  allow  and  pay  to  her  200/.  in  money, 
or  12/.  a-year  out  of  the  rents  and  profits  of  Dumsey,  and  shall 
have  all  the  rest  to  himself,  I  mean  my  next  heir,  to  him  and  his 
heirs  male  for  ever."  A.  died  leaving  issue  a  daughter  only ; 
and  the  question  now  was,  whether  in  event,  C.,  the  younger 
son  of  the  testator,  was  entitled.  And  the  Court  held,  that  he 
was :  first,  because  it  was  manifest  that  the  devise  to  A.  was  an 
estate  tail  male  ;  secondly,  that  it  was  apparent  that  the  devisor 
had  a  design,  that  if  A.  had  a  daughter,  she  should  not  have  the 
lands ;  for  the  words,  "  if  a  female,  then  my  next  heir,"  &c., 
must  be  intended,  as  if  he  had  said,  "  But  if  my  son  A.  shall 
have  only  issue  a  female,  then  that  person,  who  would  be  my 
next  heir,  if  such  issue  female  of  A.  was  out  of  the  way,  shall 
have  the  land : "  and,  to  make  his  intent  more  manifest,  the 
testator  gave  a  rent  to  such  female  out  of  the  land's ;  for  she 
could  not  have  both  the  land  and  a  rent  issuing  out  of  it.  By 
the  words  "to  him"  it  was  apparent  that  he  intended  the  male 
heir ;  so  that  it  was  the  same  thing  as  if  he  had  said,  "  I  mean 
my  next  heir  male."  And  as  to  the  objection,  that  C.  was  male, 
but  not  heir  (for  J.  D.,  a  female,  was  right  heir  to  the  devisor), 
the  Court  said,  that  if  the  party  take  notice  that  he  has  a  right 
heir,  and  specially  exclude  him,  and  then  devise  to  another  by 
the  name  of  heir,  this  shall  be  a  special  heir  to  take. 

But  in  the  case  of  Goodtitle  d.  Bailey  v.  Pugh  (o),  where  the 
devise  was  to  the  eldest  son  of  the  testator's  only  son,  begotten 
or  to  be  begotten,  for  his  life ;  and  the  testator  added,  "  and  so 
on,  in  the  same  manner,  to  all  the  sons  my  son  may  have;  if  but 
one  son,  then  all  the  real  estate  to  him  for  his  life,  and  for  want 
of  heirs  in  him,  to  the  right  heirs  of  me  (the  testator)  for  ever,  my 


(n)  1  Ld.  Raym.  185,  Pre.  Ch.  468,  1 
Eq.  Ca.  Abr.  214,  pi.  12.  See  also  Rose 
v.  Rose,  17  Ves.  347,  where  the  phrase 
' '  my  heir  under  this  will "  was  held,  in 
reference  to  certain  pecuniary  legacies,  to 


point  to  the  testator's  residuary  legatee. 
[See  Thomason  v.  Moses,  5  Beav.  77.] 

(o)  3  B.  P.  C.  Toml.  454.  See  also 
But!.  Fea.  573,  575  ;  S.  C.  cit.  2  Mer. 
348. 
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son  excepted,  it  being  my  will  he  shall  nave  no  part  of  my  estates,    CHAP.  xxvm. 

either  real  or  personal. "     The  testator  left  his  son  and  three  heirs  of  me,  my 

daughters.      The  son  died  without  issue/ having   enjoyed  the  son  excepted." 

lands  for  his  life.    The  daughters  contended,  that  they  were  the 

personse  designate  under  the  devise  to  the  testator's  own  right 

heirs,  his  son  excepted ;  for  that  the  son,  who  was  the  proper 

heir,  was  plainly  and  manifestly  excluded  by  the  express  words. 

And  of  this  opinion  were  Lord  Mansfield  and  the  rest  of  the 

Court  of  King's  Bench,  who  held,  that  the  words  were  to  be 

interpreted  as  if  the  testator  had  said,  "  Those  who  would  be 

my  right  heirs,  if  my  son  were  dead."    This  judgment,  however, 

was  reversed  in  the  House  of  Lords,  with  the  concurrence  of  the 

Judges  present,  who  were  unanimously  of    opinion  that   no 

person   took   any  estate  under  the   will  by  way  of  devise  or 

purchase. 

This  is  an  extraordinary  decision;  and  high  as  is  the  authority  Remarks  upon 
of  the  Court  by  which  it  was  ultimately  decided,  its  soundness 
may  be  questioned,  as  the  will  contains  not  merely  words  of 
exclusion  in  reference  to  the  son  (which,  it  is  admitted,  would 
not  alone  amount  to  a  devise),  but  a  positive  and  express  dispo- 
sition in  favour  of  the  person  who  would  be  next  in  the  line  of 
descent,  if  the  son  were  out  of  the  way.  In  this  case,  we  trace 
but  very  faintly  the  anxiety,  generally  imputed  to  judicial  ex- 
positors of  wills,  ut  res  rnagis  valeat  quam  pereat. 

[But  if  a  person  truly  answers  the  special  description  contained  Capacity  of 
in  the  will,  the  fact  that  he  is  also  heir-general  affords  no  pretext  affected  byMs 
for  his  exclusion ;  and  therefore  where  a  testator  devised  the  beins  general 

.  .  ...  p  heir  also, 

ultimate  interest  in  his  property  to  his  right  heirs  on  the  part  ot 

his  mother,  his  co-heirs  at  law,  who  were  also  his  heirs  ex  parte 
materna,  were  held  entitled  under  the  devise  (p).  It  scarcely 
requires  notice  that  wherever  the  heir-general  is  a  descendant, 
or  the  brother  or  sister,  or  descendant  <|£  a  brother  or  sister  of 
the  testator,  he  will  be  heir  ex  parte  materna  as  well  as  ex  parte 
patermi.] 

It  is  next  to  be  considered  how  far  the  construction  of  the 
word  "  heir  "  is  dependent  upon,  or  liable  to  be  varied  by,  the 
nature  of  the  property  to  which  it  is  applied. 

If  the  subject  of  disposition  be  real  estate  of  the  tenure  of  "Heir"  in 
gavelkind,  or  borough  English,  or  copyhold  lands  held   of  a 

[(p)  Forster  v.  Sierra,  4  Ves.  766  ;  Rawlinson  v.  Wass,  9  Hare,  6/3.  See 
Gundry  v.  Pinniger,  14  Beav,  94,  1  D.  M.  &  GK  502.] 
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CHAP,  xxvui.  manor  in  which  a  course  of  descent  different  from  that  of  the 
borough  Eng-  common  law  prevails,  it  becomes  a  question,  whether,  under  a 
disposition  to  the  testator's  heir  as  a  purchaser,  the  intended 
object  of  gift  is  the  heir- general  at  common  law,  or  his  heir 
quoad  the  particular  property  which  is  the  subject  of  the  devise; 
and  the  authorities,  at  a  very  early  period,  established  the  claim 
of  the  common-law  heir  (q) ;  supposing,  of  course,  that  there  is 
nothing  in  the  context  to  oppose  the  construction. 

— asbetween        [If  a  testator  seised  of  lands  by  descent  from  his  mother 

andSparsern        devises  them  to  his  heir,  and  die  leaving  different  persons  his 

jnaterna ;  heir  ex  parte  materna  and  his  heir  ex  parte  paterna  (who  both 

claim  at  common  law),  the  question,   which  is  entitled,   will 

depend  on  whether  the  devise  is    sufficient   according  to  the 

principles  of  the  old  law  to  break  the  descent  and  to  make  the 

testator  himself  the  stock  or  ancestor  from  whom  the  character 

of  heir  is  to  be  derived.     Thus  in  the  case  of  Davis  v.  Kirk  (r) 

a  testator  devised  all  his  real  estate  (part  of  which  had  descended 

to  him  ex  parte  materna)  to  a  trustee,  his  heirs  and  assigns, 

upon  trust  to  sell  part,  and  to  pay  the  income  of  the  residue  to 

the  testator's  widow  for  life,  and  after  her  death  "  upon  trust 

to  convey  the  said  residue  unto  such  person  as  should  answer 

the  description  of  the  testator's  heir-at-law/'  It  was  held  by  Sir 

W.  P.  Wood,  V.  C.,  that  the  descent  was  broken  by  the  devise, 

and  that  the  heir  ex  parte  paterna  was  therefore  entitled.] 

- — in  refer-          With  respect  to  the  personalty,   too,   it   is   often   doubtful 

estate0 howODal  wlietner  tne  testator  employs  the  term  " heir"  in  its  strict  and 

construed.          proper  acceptation,  or  in  a  more  lax  sense,  as  descriptive  of  the 

person  or  persons  appointed  by  law  to  succeed  to  property  of 

this  description  (s).     Where  the  gift  to  the  heirs  is  by  way  of 

substitution,  the  latter  construction  [generally]  prevails.    Thus, 

in  the  case  of  Vaux  v.  Henderson  (t),  where  a  testator  bequeathed 

to  A.   200/.,    "and,  failing  him  by  decease  before  me,  to  his 

heirs ; "  the  legacy  was  held  to  belong  to  the  next  of  kin  of  A. 

(q)  Co.  Lit.  10  a  ;  Rob.  Gavelk.   117,  takes  it. 

118  ;      [T/torp    v.     Owen,     2    Sm.    &  (s)  I.e.  under  the  statute  of  distribu- 

Gif.  90.  tion,  not  as  nearest  by  blood,  Doody  v. 

(r)  2  Kay  &  J.   391.     The  will  was  Hiygins,  2  Kay&J.  729,  and  cases  there 
dated  in  1845,   and  it  would  seem  that  cited.     But  the  husband  is  excluded  as 
the  statute  regulating  the  law  of  inheri-  being  entitled  paramount  the  statute.  In 
tance  (s.  2)  does  not  affect  this  question.  re    Walton's    Trusts,    cor.     V.   C.    Kin- 
It  is  to  be  determined  first  who  is  the  dersley,  25   L.  J.  Ch.  589,   and  cited  in 
person  to  take,  and  then,  if  the  heir  ex  Doody  v.  ffigyins.  ] 
parte  materna  is  found  to  be  the  person  (t)  1  J.  &"W.  388,  n. 
intended,    the    statute    directs    how   he 
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living  at  the  death  of  the  testator ;   [and  a  similar  decision  was    CHAP.  xxvm. 

made  in  the  case  of  Gittings  v.  M'Dermott  (u).     With  respect 

to  this  case  Lord  St.  Leonards  has  remarked  (#),  that  the  gift 

over  was  to  prevent  a  lapse.     The  argument  was  a  very  fair 

one,  that  as  the  property  in  one  case  would  have  gone  to  the 

party  absolutely,  and  from  him  to  his  personal  representatives, 

so  when  the  testator  spoke  there,  by  way  of  substitution,  of  the 

heir  of  the  body,  it  was  understood  that  he  meant  the  same 

person  who  could  have  taken  after  him  in  case  there  had  (qu. 

not)  been  a  lapse.     And  this  principle  has  since  been  followed 

in  other  cases  (y). 

But  if  real  estate  be  combined  with  personalty  in  a  gift  to   " Heirs"  ap- 
heirs,  the  difficulty  noticed  by  Lord  Eldon  (z),  of  giving  different  ^  an°d  °  _ 
meanings  to  the  same  words  in  the  same  place,  affords  a  strong  sonal  estate. 
ground  for  construing  the  word  heirs  in  its  natural  sense,  as  to 
both  species  of   property.     And  accordingly,  notwithstanding 
that  some  doubt  has  been  thrown  (a)  on  the  authenticity  of  the 
opinion  to  this  effect  attributed  to  Lord  JEldon  (£),  such  appears 
now  to  be  the  settled  rule  of  construction. 

Thus,  in  the  case  of  De  Beauvoir  v.  De  Beauvoir  (c),  where  a 
testator  devised  his  estates  in  the  funds  of  England,  and  his 
freehold,  copyhold,  and  leasehold  property  to  several  persons, 
and  their  sons  in  strict  settlement,  remainder  to  his  own  right 
heirs;  and  empowered  his  trustees  to  invest  the  residue  of  his 
personal  estate  in  the  purchase  of  freehold  land,  to  be  settled 
to  the  same  uses.  Sir  L.  Shadwell,  V.  C.,  held,  that  if  there 
was  any  doubt  on  the  first  part  of  the  will,  it  was  entirely 
removed  by  the  power,  which  was  decisive  to  shew  that  there 
should  be  but  one  set  of  takers,  and  that,  as  well  the  estates 
in  the  funds  of  England,  as  the  real  property,  should  ultimately 
go  to  the  heir  at  law.  And  this  decision  was  affirmed  by  the 
House  of  Lords  on  appeal  (c?).  Lord  St.  Leonards,  after  laying 
down  the  general  rule  in  the  words  above  quoted,  proceeded, 
"  Then  we  come  to  the  mixed  cases.  I  quite  agree,  that  as  to 
them  the  argument  is  still  stronger  against  the  appellant  (the 
next  of  kin),  for  if  the  law  is  settled  when  you  can  collect  the 

[(u)  2  My.  &  K.  69.  (a)  By    Lord    Cottenham,     White   v. 

(*)  De  Beauvoir  v.  De  Beauvoir,  3  Briggs,  2  Phill.  590. 

H.  of  L.  Ca.  557.  (b)    Wri/jht  v.  Atkyns,  ubi  sup. 

(y)  Doody  v.  Higgins,  9  Hare,  App.  (c)  15  Sim.  163.     See  also  Boydell  v. 

32  ;  Jacobs   v.   Jacobs,    16  Beav.   557  ;  Golightly,  14  Sim.  327.     Cf.  Macpherson 

In  re  Porter's  Trusts,  4  Kay  &  J.  188.  v.  Stewart,  28  L.  J.  Oh.  177. 

(z)  Wright  v.  Atkyns,  Coop.  Ill,  123.  (d)  3  H.  of  L.  Ca.  524;  see  p.  557.] 
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CHAP.  xxvm.  [intention,  as  regards  personal  estate,  the  argument  that  it  is 
so  must,  a  fortiori,  have  more  operation  when  you  come  to 
blended  property,  consisting  of  real  and  personal  estate ;  for  as 
to  so  much  of  the  property  which  consists  of  real  estate,  there 
can  be  no  doubt,  but  the  person  who  is  described  as  "  heir  "  is 
intended  to  take  in  that  character.  You,  therefore,  at  once  in 
speaking  of  heir  impress  upon  the  gift,  or  upon  him  who  is  to 
take  it,  his  own  proper  character— that  of  heir.  When  you 
are  dealing,  therefore,  with  the  same  disposition,  though  of 
another  part  of  the  property,  you  are  relieved  from  the  difficulty 
which  you  labour  under  in  the  more  naked  case  of  personal 
property,  and  having  found  that  the  testator  meant  what  lie 
has  expressed,  as  regards  that  portion  which  is  real  property, 
you  may  more  readily  infer  the  same  intention  as  regards  the 
other  portion  of  the  same  gift  depending  upon  the  same  words, 
and  you,  therefore,  allow  the  whole  disposition  the  same 
operation  as  you  would  give  to  it  if  it  had  been  confined  to 
real  estate  alone." 

"Heir"  in  the       Still  less  is  there  any  reason  for  holding  the  next  of  kin  to  be 
singular.  entitled  to  the  personalty,  where  real  and  personal  property  is 

devised  to  the  heir  (in  the  singular) :  and  accordingly,]  in  the 
case  of  G wynne  v.  Muddock  (e),  where  a  testator  gave  all  his 
real   and  personal  estate  to  A.  for  life ;  adding,  after  her  death, 
"Nearest heir    his  "nearest  heir  at  law  to  enjoy  the  same;"  Sir  W.  Grant, 
constmed.™      M.  R.,  held,  that  the  heir  at  law  took  both  the  real  and  per- 
sonal estate,  not  the  realty  only,  the  testator  having  blended 
them  in  the  gift. 

[And  the  same  distinction  between  heir  and  heirs  was  taken 
by  Sir  /.  Knight  Bruce  in  Tetlow  v.  Ashton  (/),  where  a 
testator  devised  and  bequeathed  his  real  and  personal  estate, 
upon  failure  of  certain  previous  limitations,  to  the  heir  at  law 
of  his  family,  whosoever  the  same  might  be.  "  The  testator," 
said  his  Honor,  "  has  used  words  which  no  person,  professional 
or  unprofessional,  can  misunderstand.  I  think  that  he  meant 
what  he  said/'] 

"Heirs,"unex-       And  even  where  the  entire  subject  of  gift  is  personal,  the 

SnltruedS*17  word  "  heir,"   [and  also,  as  it  seems,  "heirs,"  in  the  plural,]   if 

bequests  of        unexplained  by  the  context,  must  be  taken  to  be  used  in  their 

proper  sense.     Sir  R.  P.  Arden,  M.   R.,  in  Holloway  v.  Hol- 

(«)  14  Ves.  488.  [(/)  20  L.  J.  Ch.  53,  15  Jur.  213.] 
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loway  (g),  it  is  true,  was  strongly  disposed  to  give  to  the  word  CHAP.  xxvm. 
"heirs"  the  sense  of  next  of  kin  whenever  it  was  applied  to  per- 
sonalty ;  though  his  opinion  on  another  question  rendered  the 
point  immaterial.  [But  in  the  case  of  De  Beauvoir  v.  De 
Beauvoir  (h}9  before  the  House  of  Lords,  Lord  St.  Leonards  did 
not  approve  of  this  construction ;  and,  after  an  elaborate  view 
of  the  cases,  said,  ' '  As  far  as  the  authorities  go  with  respect  to 
personal  estate,  whether  the  gift  be  an  immediate  gift,  or 
whether  it  be  a  gift  in  remainder,  the  cases  appear  to  me  to  be 
uniform — to  give  to  the  words  the  sense  which  the  testator 
himself  has  impressed  upon  them — that  if  he  has  given  to  the 
heir,  though  the  heir  would  not  by  law  be  the  person  to  take 
that  property,  he  is  the  person  who  takes  as  persona  designata. 
It  is  impossible  to  lay  down  any  other  rule  of  construc- 
tion." 

The  early  authorities  agree  with  the  rule  as  thus  stated.  For 
example,  it  was  laid  down  that  if  one  possessed  of  a  term  of 
years  devise  it  to  J.  S.,  and  that  after  his  death  the  heir  of 
J.  S.  shall  have  it;  in  this  case,  J.  S.  shall  have  so  many  years 
of  the  term  as  he  shall  live,  and  the  heir  of  J.  S.  and  the 
executor  of  that  heir,  shall  have  the  remainder  of  the  term  (i). 
And  the  position  is  further  confirmed  by  the  cases  of  Danvers 
v.  Lord  Clarendon  (K),  and  Pleydell  v.  P 'ley dell  (/),  in  the  first  of 
which  goods  were  bequeathed  to  one  for  life,  and  after  her 
decease  to  the  heir  of  Sir  J.  D. ;  and  in  the  other  the  testator, 
after  making  several  contingent  dispositions  of  a  sum  of  money, 
gave  the  ultimate  interest  to  his  own  right  heirs  (in  the  plural): 
in  both  cases  it  seems  to  have  been  assumed  that  the  words 
were  to  receive  a  strict  interpretation.] 

Nor  will  the  construction  be  varied  by  the  circumstance,  that 
the  gift  is  to  the  heir  in  the  singular,  and  there  is  a  plurality  of 
persons  conjointly  answering  to  the  description  of  heir  (m). 
Thus,  under  the  words  "to  my  heir  4,000^.,"  three  co-heiresses 
of  the  testator  were  held  to  be  entitled ;  Sir  J.  Leach,  M.  Rv 
observing,  "  Where  the  word  is  used  not  to  denote  succession, 
but  to  describe  a  legatee,  and  there  is  no  context  to  explain  it 

(g\  5  Yes.  403.  L.  J.  Ch.  651,  4  Jur.  N.  S.  428.  The 

[(h)  3  H.  of  L.  Ca.  524,  557.  See  also  case  of  Evans  v.  Salt,  6  Beav.  266,  is 

He  Rootes,  29  L.  J.  Ch.  868.  contra,  but  was  disapproved  of  by  Lord 

(i)  Shep.  Touch.  446.  St.  Leonards,  3  H.  of  L.  Gas.  556.  See 

(k)  I  Vern.  35.  and  consider  Low  v.  Smith,  2  Jur.  N.  S. 

(1)  1  P.  W.  748  ;  see  Ware  v.  Rowland,  344,  25  L.  J.  Ch.  503.] 

15  Sim.   587;  Southgate  v.    Clinch,  27  (m)  See  2  Ld.  Raym.  829. 
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"Heirs  "held 
to  mean 
children. 


CHAP,  xxvin.  otherwise,  then  it  seems  to  me  to  be  a  substitution  of  conjecture 
in  the  place  of  clear  expression,  if  I  am  to  depart  from  the 
natural  and  ordinary  sense  of  the  word  'heir'"  (n). 

[But  where  (o)  a  testator  bequeathed  a  legacy  "  to  the  heirs 
of  his  late  partner  for  losses  sustained  during  the  time  that  the 
business  of  the  house  was  under  my  sole  control."  Sir  W.  P. 
Wood,  V.  C.,  held  that  the  next  of  kin  according  to  the  statute 
were  entitled,  founding  his  decision  on  the  expressed  reason  of 
the  bequest,  which  would  be  unmeaning  if  the  testator  intended 
to  benefit  the  heir  strictly  so  called.  "  Had  it  been  '  to  the 
heirs  of  my  late  partner '  simply,"  added  the  learned  Judge, 
"  I  should  not  have  felt  so  clear  upon  the  point."] 

The  words  "  heirs  "  and  "  heirs  of  the  body,"  applied  to  per- 
sonal estate,  have  been  sometimes  held  to  be  used  synonymously 
with  "  children  " — a  construction  which,  of  course,  requires  an 
explanatory  context. 

As,  in  the  case  of  Loveday  v.  Hopkins  (p),  where  the  words: — 
"  Item,  I  give  to  my  sister  Loveday's  heirs  6,000/." — "  I  give  to 
my  sister  Brady's  children  equally  1,000/."  At  the  date  of  the 
will,  Mrs.  Loveday  had  two  children,  one  of  whom  was  a 
married  daughter,  who  afterwards  died  in  the  lifetime  of  the 
testatrix,  leaving  three  children.  •  Mrs.  Loveday  was  still  alive, 
and  her  surviving  child  claimed  the  legacy.  Sir  Thomas  Clarke, 
M.  R.,  was  clearly  of  opinion,  that  the  testatrix  intended  to 
give  the  6,0 001.  to  the  children  of  Mrs.  Loveday,  the  same  as  in 
the  subsequent  clause  to  Brady's  children,  and  had  not  their 
descendants  in  view ;  or  if  she  had,  yet  as  she  had  not  expressed 
herself  sufficiently,  the  Court  could  not  construe  the  will  so  as 
to  let  them  in  to  take.  His  Honor,  therefore,  held  the  surviving 
child  to  be  entitled  to  the  legacy. 

[So,  in  the  case  of  Pattenden  v.  Hobson  (<?),  where  a  testator 
directed  his  property  to  be  sold,  and  the  produce  equally  divided 
after  the  death  of  his  wife  between  his  "  children,  viz.,  his 
daughters,  A.,  B.  and  C.,  or  to  the  heirs  of  their  bodies  lawfully 
begotten,  should  they  be  taken  away  before  the  time  of  our 
demise;  and  gave  an  equal  share  to  the  two  children  of  his 
deceased  daughter  D. ;  Sir  R.  T.  Kinder  sley,  V.  C.,  held  that 


Heirs  of  the 
children 


(n)  Mounsey  v.  Blamire,  4  Buss.  384. 

[(o)  In  re  GambocCs  Trusts,  4  Kay  & 
J.  756.] 

(p)  Amb.  273. 

[(q)  22  L.  J.  Ch.  697  ;  17  Jur.  406. 
See  also  Price  v.  Lockley>  6  Beav.  180, 


•where  children  were  held  entitled ;  but 
whether  as  such  or  as  sole  next  of  kin 
does  not  appear  ;  and  see  Symers  v.  Job- 
son,  16  Sim.  267;  Fowler  v.  Cohn,  21 
Beav.  360 ;  Gummoe  v.  Howes,  23  ib. 
184. 
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the  words  "  heirs  of  the  body"  meant  next  of  kin,  issue  of  the    CHAP.  xxvm. 
body,  i.e.  children. 

And  in  the  case  of  Bull  v.  Comberbach  (r),  where  a  testator 
devised  lands  to  trustees  in  trust  for  six  persons  equally  for 
their  lives,  and  after  the  death  of  all,  in  trust  to  sell  the  land 
and  divide  the  money  equally  "  amongst  their  several  heirs." 
Sir  J.  Romilly,  M.  R.,  held  that  heirs  meant  children.  "  I  am  at 
a  loss  to  conceive/'  said  his  Honor,  "  why  he  should  direct  the 
property  to  be  sold,  except  for  the  purpose  of  division  amongst  a 
larger  class  than  the  tenants  for  life ;  he  does  not  think  that 
six  persons  are  too  many  to  hold  and  enjoy  it  in  common,  but 
he  does  think  it  necessary  to  direct  that  after  their  deaths  it 
shall  be  sold  for  the  purpose  of  division."  "  Where,"  added  his 
Honor,  "  there  is  a  gift  of  personalty  to  one  for  life,  and  after 
his  death  amongst  his  '  heirs/  I  should  have  no  doubt  that  the 
expression  '  heirs '  would  apply  to  children." 

But  such  a  construction  is  not  to  be  confined  to  personal  Same  construc- 
estate,  if  it  is  clear  that  lands  devised  in  terms  to  "heirs"  are 
intended  to  go  to  children.  And,  therefore,  in  Milroy  v. 
Milroy  (s),  where  a  testator,  after  giving  a  life  interest  to  his 
daughter,  and  directing  that  after  her  death  the  proceeds  of  his 
real  and  personal  estate  should  be  applied  for  the  benefit  of  her 
children  during  their  minority,  and  that  afterwards  the  personalty 
should  be  assigned  to  them,  ordered  his  trustees  to  convey  his 
freehold  and  leasehold  estates  to  (i  the  heir  or  heirs  who  should 
be  legally  entitled  to  the  same ; "  but,  in  case  his  daughter  left 
no  children,  he  gave  all  the  property  over;  Sir  L.  Shadwell, 
V.  C.,  thought  the  words  "  heir  or  heirs  "  evidently  meant  the 
children  of  the  daughter. 

What  is  the  period  at  which  the  object  of  a  devise  to  the  heir  At  what  period 
is  to  be  ascertained,  is  a  question  of  frequent  occurrence,  in  be^scertained. 
the  determination  of  which,  the  rule  that  estates  shall  be  con- 
strued to  vest  at  the  earliest  possible  period  consistent  with 
the  will,  bears  a  principal  part.     An  immediate  devise  to  the  At  the  ances- 
testator's  own  heir  vests,  of  course,  at  his  death,  and  the  inter-  ^oth  kfthe'case 
position  of  a  previous  limited  estate  to  a  third  person  does  not  of  a  gift  to  tes- 
alter   the    case.     Thus,  in   the    case    of  Doe  d.  Pilkington  v.  eir' 

Spratt  (/),  where  a  testator  devised  to  his  son  A.  and  M.  his 

[(r)  25  Beav.  540.  And  compare  Spence  v.   ffandford,    27 

(»j  14  Sim.  48.    See  also  MicMethwait      L.  J.  Ch.  767,  4  Jur.  N.  S.  987. 
v.   Mwttethwait,    4   C.    B.    N.   S.    790.  («)  5  B.  &  Ad.  731. 
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CHAP.  xxvm.  [wife,  and  B.  and  N.  his  wife,  or  the  survivor  of  them,  for  their 
lives  with  remainder  to  the  male  heir  of  him  the  said  testator, 
his  heirs  and  assigns  for  ever,  the  remainder  was  held  to  vest  at 
the  testator's  death  in  his  eldest  son  C.,  who  was  his  male  heir 
at  law  at  that  time. 

-  —  and  of  a          On  the  same  principle  an  executory  gift  to  the  heir  of  another 

gift  to  the  heir  ,  t  T 

ofastrauger.  person  vests  as  soon  as  there  is  a  person  who  answers  that 
description,  namely,  at  the  death  of  the  person  named  ;  and  if 
the  gift  is  postponed  till  the  determination  of  an  immediate 
limited  interest  given  to  a  third  person,  still  the  death  of  the 
propositus  is  the  time  for  ascertaining  the  person  of  the  devisee. 
Thus,  in  Danvers  v.  Earl  of  Clarendon  (u),  where  goods  were 
bequeathed  to  A.  for  life,  remainder  to  the  heir  of  B.,  B.  having 
died  in  A.'s  lifetime,  the  question  was,  whether  the  person  to 
take  the  remainder  was  he  who  was  B/s  heir  at  his  death  or 
at  the  death  of  A.,  and  judgment  was  given  in  favour  of  the 
former. 

Same  rule  as  to       This  case  also  shews,  that  though  the  rule  which  requires  the 

sonal  estate.  earliest  possible  vesting  of  an  interest  so  given  in  remainder  is, 
in  a  great  measure,  founded  on  a  reason  applicable  only  to 
legal  estates  in  real  property;  namely,  that  it  is  (or  was  (a?)),  in 
the  power  of  the  owner  of  the  prior  particular  estate  to  defeat 
a  contingent  remainder  (y)  ;  yet  that  the  rule  also  holds  good 
generally  with  regard  to  personal  property  for  the  purposes  of 
the  present  question. 

Previous  de-  And  since    a    departure  from    the   rule  leads    to    frequent 

vise  to  the  heir    .  ,  .    ,         .  .  ,     ;  ,  .  ,  .  t 

out  of  same        inconveniences,  slight  circumstances,  or  conjectural  probability 


property  no        wyj_  not  prevent  an  adherence  to  it.     Thus  it  is  not  sufficient 

cause  for  an  .  . 

exception.  to  create  an  exception  to  the  rule,  that  the  heir  has  an  express 
estate  in-  the  same  property  limited  to  him  in  a  prior  part  of 
the  will;  and,  therefore,  in  Rawlinson  v.  Wass  (z),  under  a 
devise  in  trust  for  the  testator's  daughter  (who  was  his  heir 
at  law)  for  life,  remainder  as  she  should  appoint,  and,  in  default 
of  appointment,  for  the  testator's  heirs  and  assigns,  as  if  he 
had  died  intestate,  the  daughter  was  held  entitled  to  an  imme- 
diate conveyance  of  the  estate  from  the  trustees. 

The  words  "  as  if  he  had  died  intestate  "  do,  no  doubt,  them- 
selves point  expressly  to  the  period  of  the  testator's  death,  and 
in  a  balance  of  probabilities  would  weigh  in  favour  of  the 

[(«)  1  Vern.  35.  (y)  Vid.  ante,  ch.  xxvi. 

(x)  Before  the  stat.    8    &  9  Viet.   c.  (2)  9  Hare,  673. 

106,  s.  8. 
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[general  rule  (a).  But  that  the  case  stood  in  need  of  no  such  CHAP.  xxvm. 
aid  appears  clear  from  the  authorities  stated  below,  in  which 
other  circumstances  added  to  the  express  provision  for  the 
heir  were  held  insufficient  to  exclude  the  operation  of  the  rule. 
Thus,,  in  the  case  of  Boyddl  v.  Golightly  (b),  where  a  testator 
devised  real  estates  in  trust  for  the  maintenance  of  his  son  J. 
(who  was  his  heir  apparent)  during  his  life,  remainder  to  his 
sons  successively  in  tail,  with  remainders  over  in  strict  settle- 
ment to  other  persons  and  their  issue,  with  an  ultimate 
remainder  to  the  testator's  right  heirs ;  and  power  was  given 
to  the  trustees  to  limit  a  jointure  to  any  wife  of  J.,  and  to 
raise  portions  for  his  children;  the  intermediate  remainders 
having  failed,  it  was  argued,  that  the  testator  had  clearly 
shewn  an  intention  that  his  son  J.  should  not  take  the  fee, 
not  only  by  the  express  provision  for  him,  but  by  the  sub- 
sequent clauses  in  the  will ;  but  Sir  L.  Shadwell,  V.  C.,  held, 
that  there  was  no  such  indication  of  intention  as  he  could  act 
upon,  to  prevent  the  estate  vesting  in  the  testator's  heir  at  his 
death. 

Again,  in  Wrightson  v.  Macaulay  (c),  where  a  testator  devised 
an  estate  to  his  son  R.  (who  was  his  heir  apparent)  for  life,  and 
after  several  intermediate  limitations,  remainder  in  default  of 
issue  of  the  last  devisee  "to  the  male  heir  who  should  be  in 
possession  of  and  lawfully  entitled  for  the  time  being  to  the 
estate  at  M.  for  his  life,  remainder  to  his  issue,  and  for  default 
of  a  male  heir  being  in  possession  and  entitled  to  the  M.  estate, 
at  the  time  thereinbefore  for  that  purpose  mentioned,  or  in 
default  of  issue  male  of  such  heir  male,  then  to  his  own  right 
heirs,  and  his,  her,  and  their  heirs  and  assigns  for  ever."  It 
was  contended,  upon  the  determination  of  all  the  estates  pre- 
ceding the  ultimate  remainder,  that  the  express  provision  for 
R.,  the  words  of  contingency  introducing  the  ultimate  devise, 
and  the  use  of  the  words  "  his,  her,  or  their  "  applied  to  the 
testator's  heir,  terms  which  he  could  not  mean  to  apply  to  his 
own  son  and  heir,  shewed  that  the  testator  referred  to  some 
future  period  for  the  ascertainment  of  the  heir  entitled  under 
the  will;  but  the  Court  of  Exchequer  were  of  opinion  that  the 
evidence  of  such  an  intention  was  not  clear  enough  to  control 


[(a)  Doe  v.  Lawson,  3  East,  278 ;  Jen-       27  L.  J.  Ch.  651,  4  Jur.  N.  S.  428. 
kins  v.   Gower,   2  Coll.    537  ;  Smith  v.  (b)  14  Sim.  327. 

Smith,  12  Sim.  317 ;  Southgatev,  Clinch,  (c)  14  M.  &  Wei.  214. 
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CHAP.    XXVIII. 


What  is  suffi- 
cient to  cause 
;i  departure 
fiom  the  rule. 


Devise  to  the 
person  who 
shall  be  heir  at 
a  future  time. 


[the  rule  of  law,  and  decided  that  the  remainder  vested  in  R. 
immediately  on  the  testator's  decease. 

It  is  to  be  observed,  that  in  all  these  cases  the  estate  given 
in  the  first  place  to  the  person  who  was  the  heir  apparent, 
was  a  limited  one  (d),  and  that  between  it  ancl  the  ultimate 
remainder  to  the  "  heir/'  were  interposed  either  other  estates, 
or,  at  least,  a  power  to  the  heir  apparent  to  appoint  the  estate. 
This  remark  is  made  with  reference  to  the  case  of  Doe  d.  Kirty  v. 
Frost  (e),  where  the  ultimate  limitation  to  the  "heir"  was  an 
executory  devise  following  immediately  upon  the  devise  of  a  fee 
simple  to  the  person  who  was  the  testator's  heir  apparent.  In 
that  case  a  testator  devised  his  lands  to  his  son  W.  (who  was 
his  heir  apparent)  in  fee,  and  if  he  should  have  no  issue, 
"  the  said  estate  was,  on  his  decease,-  to  become  the  property  of 
the  heir  at  law,  subject  to  such  legacies  as  W.  might  leave  to 
the  younger  branches  of  the  family ;"  and  it  appeared  that  at 
the  date  of  the  will,  the  testator  had  a  daughter  who  had  five 
children;  it  was  held  that  the  person  who  at  the  time  of  the 
decease  of  W.,  without  issue,  should  then'  be  the  heir  at  law 
of  the  testator,  was  the  person  entitled  under  the  executory 
devise.  And  this  decision  was  grounded  on  the  state  of  the 
family  to  which  the  testator  was  thought  to  be  specifically  refer- 
ring, and  on  the  consideration  that  if  the  heir  were  to  be 
ascertained  at  the  testator's  death,  the  executory  devise  and  the 
power  to  give  legacies  would  have  been  wholly  unnecessary. 

Of  course,  if  the  contingency  of  the  devise  consists  in  the 
uncertainty  of  the  object,  as  if  lands  be  devised  to  the  person 
who  shall,  at  a  specified  time,  be  the  testator's  heir  of  the 
name  of  H.,  no  person  will  be  duly  qualified  to  take  under 
the  will  unless  he  bears  the  name  at  that  time  (/).] 


[(d)  That  is,  the  whole  fee  had  not 
been  exhausted  ;  for  in  wills  made  before 
the  statute  3  &  4  Will.  IV.  c.  106,  s.  3, 
the  heir  would  take  by  his  better  title, 
namely,  by  descent. 

(e)  3  B.  &  Aid.  546.  (The  gift  over 
was  held  to  be  an  executory  devise  in  the 
event  of  the  son  dying  without  leaving 


at  his  death,  post,  chap,  xli.) 
See  also  Locke  v.  Southivood,  1  My.  & 
C.  411  ;  Cain  v.  Teare,  7  Jur.  567  ; 
and  the  analogous  cases  on  devises  and 
bequests  to  next  of  kin  in  the  next 
chapter. 

(/)   Wrightson  v.  Macaulay,  14  M.  & 
Wei.  214,  answer  to  second  question.] 
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CHAPTER   XXIX. 

GIFTS  TO  FAMILY,  DESCENDANTS,  ISSUE,  NEXT  OF  KIN",  RELA- 
TIONS,  PERSONAL  REPRESENTATIVES,  EXECUTORS,  OR 
ADMINISTRATORS,  AND  PERSONS  OF  TESTATOR'S  BLOOD 
OR  NAME. 


THE  word  family  has  been  variously  construed,  according  to  Construction 
the  subject-matter  of  the  gift  and  the  context   of  the   will.   « famiiy." 
Sometimes  the  gift  has  been  held  to  be  void  for  uncertainty. 

As,  in  Harland  v.  Trigg  (a),  where  a  testator  gave  leasehold  ?<ef™  *?, 
estates  to  his  brother  "  J.  H.  for  ever,  hoping  he  will  continue  wnen  Voi'd  for 
them  in  the  family,"  Lord  Thurlow  thought  it  too  indefinite  to  uncertainty. 
create  a  trust,  as  the  words  did  not  clearly  demonstrate  an 
object.     The  testator's  brother  was  tenant  for  life  in  remainder, 
with  remainder  to  his  issue  in  strict  settlement,  of  some  free- 
hold lands,  and  the  testator  had  given  some  other  leaseholds  to 
the  same  uses;  and  it  was  contended,  that  the  leaseholds  in 
question  were  intended  to  be  subject  to  the  same  limitations,  so 
far  as  the  nature  of  the  property  would  admit ;  but  his  Lord- 
ship considered  that  this  was  not  authorised.     He   said,  the 
testator  understood  how  to  make  his  estates  liable  to  those  uses, 
and  intended  something  different  here. 

So,  in  Doe  d.  Hayter  v.  Joinville  (b}}  where  a  testator  devised 
and  bequeathed  residuary  real  and  personal  estate  to  his  wife 
for  life,  and,  after  her  decease,  one  half  to  his  wife's  "family," 
and  the  other  half  to  his  "  brother  and  sister's  family,"  share 
and  share  alike ;  and  it  appeared  that,  at  the  date  of  the  will, 
the  testator's  wife  had  one  brother  who  had  two  children,  and 
the  testator  had  one  brother  and  one  sister,  each  of  whom  had 
children,  and  there  were  also  children  of  another  sister,  who 
was  dead.  Upon  these  facts,  it  was  held,  that  both  the  devises 
were  void,  from  the  uncertainty  in  each  case  as  to  who  was 

(a)  1  B.  C.  C.  142.  (6)  3  East,  172. 
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meant  by  the  word  "family  ; "  and  in  the  latter  case,  also,  from 
the  uncertainty  whether  it  applied  to  the  family  as  well  of  the 
deceased,  as  of  the  surviving  sister;  and  also  whether  it  referred 
to  the  brother's  family ;  which,  however,  the  Court  thought  it 
did  not. 

Again,  in  the  more  recent  case  of  Robinson  v.  Waddelow  (c), 
where  a  testatrix,  after  bequeathing  certain  legacies,  in  trust  for 
her  daughters,  who  were  married,  free  from  the  control  of  any 
husband,  for  life,  and  after  their  decease,  for  their  respective 
children,  gave  the  residue  of  her  effects  to  be  equally  divided 
between  her  said  daughters  and  their  husbands  and  families ; 
Sir  L.  Shadwellj  V.  C.,  after  remarking  that,  as,  in  the  gift  of 
the  legacy,  "  any "  husband  extended  to  future  husbands,  in 
the  bequest  of  the  residue,  the  word  "  husbands  "  must  receive 
the  same  construction,  declared  his  opinion  to  be,  that  such 
bequest  as  to  the  husbands  and  families  was  void  for  uncertainty. 
"  The  word  '  family/  "  said  his  Honor,  "  is  an  uncertain  term ; 
it  may  extend  to  grandchildren  as  well  as  children.  The  most 
reasonable  construction  is  to  reject  the  words  '  husbands  and 
families/  ''•  It  was  accordingly  decreed  that  the  daughters 
took  the  residue  absolutely  as  tenants  in  common  (d). 

It  will  be  observed,  that,  in  Harland  v.  Trigg,  and  Robinson 
v.  Waddelow,  the  subject  of  gift  was  personal  estate ;  and  in 
Doe  v.  Joinville,  it  consisted  of  both  real  and  personal  property, 
and  not  of  real  estate  exclusively — a  circumstance  which  we 
shall  see  has  been  deemed  material. 

Sometimes  the  word  family  or  "  house  "  (which  is  considered 
as  synonymous)  has  been  held  to  mean  "  heir."  A  leading 
authority  for  this  construction  is  the  often- cited  proposition  of 
Lord  Hobart,  in  the  case  of  Counden  v.  Clerke  (e),  that  if  land  be 
devised  to  a,  stock,  or  family,  or  house,  it  shall  be  understood  of 
the  heir  principal  of  the  house. 

So,  in  Chapman's  case  (/),  where  C.,  seised  in  fee  of  three 
houses,  devised  that  which  N.  dwelt  in  to  his  three  brothers 
amongst  them,  and  N.  to  dwell  still  in  it,  and  they  to  raise  no 
ferme;  and  willed  his  house  that  T.,  his  brother,  dwelt  in,  to 


(c)  8  Sim.  134.     ["I  cannot  say  that 
that   case   is    quite   satisfactory   to   my 
inind,"  per  Lord   Cranworth,   V.  C.,   1 
Sim.    N.    S.    246.]     See  also  Stubbs  v. 
San/on,  2  Kee.  253. 

(d)  No  doubt   the   testator's  real  in- 
tention was  to  assimilate  the  residuary 


bequest  to  the  legacies,  [so  far  as  the 
children  were  concerned ;]  but  the  V.  C. 
seems  to  have  considered  that  this  hy- 
pothesis savoured  too  much  of  mere 
conjecture. 

(e)  Hob.  29. 

(/)  Dyer,  333  b. 


FAMILY.  83 

him,,   and  he  to  pay  C.  3/.  65.  to  find  him  to  school  with,  and     CHAP,  xxix. 
else  to  remain  to  the  house  :  the  words  "  and  else  to  remain  to 
the  house  "  were  construed  to  mean  the  chief,  most  worthy,  and 
eldest  person  of  the  family  (g). 

These  authorities  were  recognised  and  much  discussed  in  the  Where  "fa- 

/7\        i  •   i  e  n  mily"  means 

more  recent  case  of  Wright  v.  Atkyns  (h),  which  was  as  follows  :  ^£ 
— A  testator  devised  all  his  manors,  &c.,  as  well  leasehold  as 
freehold  and  copyhold,  in  certain  places,  and  all  other  his  real 
estate,  unto  his  mother,  C.,  and  her  heirs  for  ever,  in  the  fullest 
confidence  that,  after  her  decease,  she  would  devise  the  property 
to  his  family.  The  question  was,  what  estate  the  mother  took. 
It  was  contended  for  her,  on  the  authority  of  Harland  v.  Trigg, 
that  the  word  "  family  "  was  too  indefinite  to  create  a  trust  in 
favour  of  any  particular  objects,  and,  therefore,  that  she  took 
the  fee.  But  Sir  W.  Grant,  M.  R.,  relying  on  the  early 
authorities  before  referred  to,  held,  there  was  no  uncertainty 
in  the  object.  It  was  a  trust  for  the  testator's  heir.  He  said  : 
"  Cases  relative  to  personal  property,  or  to  real  and  personal 
comprised  in  the  same  devise,  or  where  the  meaning  is  rendered 
ambiguous  by  other  expressions  or  dispositions,  will  not  bear 
upon  this  question.  In.  the  case  of  Harland  v.  Trigg,  Lord 
Thurlow  doubted  whether  ' family'  had  a  definite  meaning. 
The  authorities  above  alluded  to  were  not  cited.  The  case 
related  to  leasehold  estate,  and  it  was,  by  other  dispositions  in 
the  will,  rendered  uncertain  in  what  way  the  testator  willed  the 
family  to  take  the  benefit  of  the  leasehold  estates,  it  being  con- 
tended, he  meant  to  give  them  to  the  same  uses  to  which  the 
real  estate  was  settled." 

The  case  was  brought  before  Lord   Eldon  by  appeal.     His  Lord  Eldoris 
Lordship  admitted  the  general  rule,  that,  if  a  man  devises  lands  ^^-"l?1* in 
to  A.  B.,  with  remainder  to  his  family,  inasmuch  as  the  Court  Attyns. 
will  never  hold  a  devise  to  be  too  uncertain,  unless  no  fair  con- 
struction can  be  put  upon  it,  the  heir  at  law,  as  the  worthiest 
of  the  family,  is  the  person  taken  to  be  described  by  that  word. 
But  several  circumstances  embarrassed  the  question  in  this  case ; 
one  was,  that  leaseholds  were  included,  which  was  not  noticed  at 
the  Rolls ;  and  the  others  were,  that  it  was  not  a  trust  simply, 


(g)  But  was  not  the  word  "house"       should    merge    or  sink  in  the  property 
used  in  the  same  sense  as  iu  the  former       which  was  the  subject   of  the    devise  ? 
part  of  the  will,  the  effect  of  the  clause       [17  Yes.  257,  n;  ;  19  Yes.  300.] 
being  merely  to  declare  that  the  charge  (It)  17  Yes.  255. 
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but  a  power  which  might  be  exercised  at  any  time  during  the 
life  of  the  donee,  before  which  period  the  object  might  be  dead ; 
and  the  remaining  circumstance  was  founded  on  the  objection, 
why  should  the  testator  have  given  this  lady  a  power  of  devising, 
if  by  the  words  "  his  family,"  he  only  meant  his  heir  at  law  ? 
As  to  the  first  of  these  circumstances,  his  Lordship  was  of 
opinion  that  the  word  family,  as  had  been  decided  with  regard 
to  relations  (i),  used  in  a  devise  of  both  real  and  personal  estate, 
must  receive  the  same  construction  as  to  both ;  and  he  denied 
the  authority  of  the  case,  cited  1  Taunt.  266,  in  which,  under  a 
limitation  to  the  family  of  J.  S.,  the  real  estate  was  held  to  go 
to  the  heir  at  law,  and  the  personalty  to  the  next  of  kin.  In 
regard  to  the  two  other  circumstances,  his  Lordship  thought 
they  could  not  vary  the  construction ;  for  it  was  merely  what 
might  happen  in  the  case  of  a  similar  power  to  appoint  among 
relations,  where  all  the  relations  might  die  before  the  exercise 
of  the  power,  or  there  might  originally  be  but  one  relation ; 
and  it  could  not  be  contended,  that  these  circumstances  would 
make  any  difference  in  the  construction  ;  and,  therefore,  not  in 
the  present  case  (k).  Lord  Eldon,  accordingly,  affirmed  the 
decree  at  the  Rolls. 

In  the  next  case  (I),  the  word  family,  applied  to  real  estate, 
was  construed  to  mean  heir  apparent.  A  very  illiterate  testator 
devised  lands  into  his  "  sister  C.'s  family,  to  go  in  heirship  for 
ever ;  "  and  it  was  held,  that  the  eldest  son  and  heir  apparent 
of  C.  was  entitled,  though  it  was  admitted  that  the  word 
"  family/'  in  another  part  of  the  will,  and  applied  to  personal 
property,  meant  children ;  the  Court  thinking  it  no  objection, 
that  the  same  word,  when  elsewhere  applied  to  a  different 
subject,  would  receive  a  different  construction. 

[Lastly,  in  the  case  of  Griffiths  v.  Evan  (m),  where  a  testator 
devised  to  his  daughter  in  tail,  with  power  to  her,  in  default  of 
issue,  to  appoint  to  the  testator's  "  nearest  family  ;  "  it  was  held, 
that  this  was  a  power  to  appoint  to  the  heir.] 

It  is  evident  that  the  construction,  which  reads  the  word 
"  family "  as  synonymous  with  heir,  only  obtains  where  real 
estate  is  included  in  the  disposition ;  it  certainly  never  would  be 


(i)  Coop.  Ill,  19  Ves.  299.  See  also 
T.  &  B.  143. 

(Jc)  This  is  a  very  brief  summary  of 
his  lordship's  elaborate  judgment,  which 


deserves  the  reader's  perusal. 

(I)  Doe  d.  Chattaway  v.  Smith,  5  M. 
&  Sel.  126. 

[(m)  SBeav.  24  LJ 
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applied  to  a  bequest  of  personalty  only :  and  with  regard  to  a  CHAP.  xxix. 
gift  comprehending  both  real  and  personal  estate,  the  point  is 
far  from  being  clear;  for  though  Lord  Eldon  appears,  by  Sir  . 
Geo.  Cooper's  report  of  Wright  v.  Atkyns,  to  have  argued  (and 
most  convincingly)  that  the  gift  was  to  be  construed  as  if  it  had 
actually  embraced,  in  its  operation,  both  species  of  property; 
yet  as  this  is  at  variance  with  Mr.  Vesey's  report  of  the  same 
case,  and  as  the  learned  Judge,  who  originally  decided  it,  treated 
the  gift  as  comprising  real  estate  exclusively,  and  it  was  cited 
as  a  case  of  that  kind  by  Lord  Ellenborough,  in  Doe  d.  Chattaway 
v.  Smith  (ri),  it  cannot  confidently  be  regarded  as  an  authority 
for  applying  the  construction  in  question  to  a  gift  comprising 
both  real  and  personal  estate.  [Indeed,  the  doctrine  imputed 
to  Lord  Eldon,  that  both  species  of  property  must  flow  in  the 
same  channel,  was  denied  by  Lord  Cottenham,  in  the  recent 
case  of  White  v.  Briggs  (o),  in  which  a  testator  gave  his  real  and 
personal  property  to  his  wife  for  life,  and  after  her  death,  his 
nephew  to  be  heir  to  all  his  property ;  but,  apprehending  his 
nephew  might  require  control,  he  directed  it  to  .be  secured  for 
the  benefit  of  the  nephew's  family  :  the  L.  C.  was  of  opinion, 
that  the  testator's  object  was  simply  to  secure  against  the 
supposed  improvidence  of  his  nephew,  the  succession  to  each 
species  of  property  in  the  course  prescribed  by  law ;  and,  there- 
fore, decreed  the  real  estates  to  be  conveyed  to  uses  in  strict 
settlement,  on  the  sons  and  daughters  of  the  nephew  in  succes- 
sion, and  the  personalty  to  all  the  children  as  joint  tenants.] 

In   some    cases    the    word  family  has  been   held  to  mean  where  word 
children.     Thus,  where  (p)  a  testator  devised  the  remainder  of  ^J^^esi 
his  estate  to  be  equally  divided  between  "  brother  L/s  and  nate  children. 
sister  E.'s  family/'  it   was  held,  by  Sir  W.  Grant,  M.  R.,  that 
the  children  of  L.  and  E.  took  as  well  the  real  as  the  personal 
estate,  per  capita.     In  this  case,  the  only  questions  in  regard  to 
the  objects  of  the  gift  were,  whether  the   children  took  per 
stirpes,  and  whether  L.  and  E.  were  included ;    both  which 
were  decided  in  the  negative.     [So,  in   Woods  v.    Woods  (q) 


(n)  5  M.  &  Sel.  129.     [There  were,  will  become  of  the  latter, 
in  fact,  no  leaseholds,  T.  &  R.  146  ;  so  (o)  15  Sim.  17,  2  Phill.  583.  J 

that,  in  any  view,  the  case  can  only  be  (p)  Barnes  v.  Patch,  8  Ves.  604.   See 

an  authority,   that  where   the   principal  also  MlLeroth  v.  Bacon,  5  Ves.  159;  and 

subject  is  realty,  the  construction  as  to  Doe  d,  Chattaway  v.  Smith,  5  M.  &  Sel. 

that  will  not  be  varied  by  the  presence  126. 
of  personalty :  it  leaves  undecided  what  [(q)  1  My.  &  Or.  401. 
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[where  a  testator  gave  the  proceeds  of  his  real  estate,  if  sold 
under  a  power  contained  in  his  will,  to  his  wife,  towards  her 
support  and  her  family ;  Lord  Cottenham  thought  it  clear  that 
the  word  "  family  "  could  not  be  confined  to  the  heir,  but  that 
the  other  children  were  also  entitled.  And  on  the  other  hand, 
in  Wood  v.  Wood  (r),  Sir  J.  Wigram,  V.  C.,  held,  that  collateral 
relations  had  no  claim  as  against  children  under  a  bequest  to 
the  family -of  A.,  following  a  bequest  to  A.  himself.] 

In  M'Leroth  v.  Bacon  (s),  the  husband  was  held  to  be 
included  in  the  term  family  by  force  of  the  context ;  Sir 
jR.  P.  Arden,  at  the  same  time,  admitting  that,  in  general, 
under  a  power  to  appoint  to  A.  and  her  family,  the  husband  is 
excluded.  [And  in  Blackwell  v.  Bull  (/),  Lord  Lang  dale,  M.  R., 
considering  the  variety  of  constructions  of  which  the  term  was 
capable,  held,  that,  under  the  circumstances  of  that  case,  the 
testator's  wife  was  entitled  to  participate. 

But  notwithstanding  the  flexibility  of  the  word  "  family,"  the 
rule  in  favour  of  children  is  not  necessarily  altered  merely 
because  the  gift  to  the  family  is  coupled  with  a  gift  to  the 
parent ;  as  if  there  be  a  bequest  to  A.  and  his  family ;  here  the 
word  "  family "  will  not  be  rejected  as  surplusage,  but  the 
children  will  take  as  joint  tenants  with  their  parent  (u).~\ 

The  word  family  has  also  been  construed  as  synonymous  with 
relations  (x).  Thus,  in  the  case  of  Cruwys  v.  Colman  (y),  where 
a  testatrix,  after  bequeathing  her  property  to  her  sister  for  life, 
whom  she  made  executrix,  declared  it  to  be  her  desire,  that  she 
(the  sister)  should  bequeath  "  at  her  own  death,  to  those  of  her 
own  family,  what  she  has  in  her  own  power  to  dispose  of  that 
was  mine."  Sir  W.  Grant,  M.  B/.,  held,  that  the  expression  "of 
her  own  family/'  was  equivalent  to  of  her  own  kindred,  or  her 
own  relations ;  and  she,  not  having  exercised  the  power,  it  was, 
therefore,  a  trust  for  her  next  of  kin.  [So,  in  Grant  v.  Lynam  (.?), 
where  a  trust  was  created  in  favour  of  some  one  of  the  testator's 


[(r)  3  Hare,  65.  See  also  Beetles  v. 
Crisford,  13  Sim.  592;  Mortonv.  Tewart, 
2  Y.  &  G.  C.  C.  67  ;  Owen  v.  Penny,  14 
Jur.  359  ;  Gregory  v.  Smith,  9  Hare, 
708  ;  Jn  re  Terry's  will,  19  Beav.  580.J 

(a)  5  Ves.  159. 

[(*)  1  Kee.  176.  In  James  v.  Lord 
Wynford,  2  Sm.  &  Gif.  350,  there  was 
a  devise  of  lands,  "except  such  as  the 
testator  might  derive  from  A.  or  from 


any  of  tier  family,"  and  it  was  held  that 
the  father  of  A.  was  here  within  the 
meaning  of  the  word  "family." 

(u)  Woods  v.  Woods,  I  My.  &  Cr. 
401 ;  Beales  v.  Crisford,  13  Sim.  592  ; 
Re  Parkinson,  1  Sim.  N.  S.  242.] 

(x)  As  to  which,  see  post. 

(y)  9  Ves.  319. 

[(a)  4  Russ.  292. 
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[family,  Sir  J.  Leach,  M.  R.,  held  "family  "  and  "relations  "  to     CHAP.  xxix. 
be  convertible  terms.] 

It  should  seem,  then,  that  a  gift  to  the  family  either  of  the  General  re- 
testator  himself,  or  of  another  person,  will  not  be  held  to  be  "J^  °cnasperge' 
void  for  uncertainty,  unless  there  is  something  special,  creating 
that  uncertainty.  The  subject-matter  and  the  context  of  the 
will  are  to  be  taken  into  consideration.  It  is  observable,  that 
wherever  the  word  "  family "  has  been  construed  to  mean 
children,  no  one  was  interested  in  insisting  on  its  receiving  the 
more  enlarged  signification  of  relations;  for  there  being  no 
other  objects  than  children,  either  construction  carried  it  to  the 
same  persons  ;  if  there  had  been  issue  of  deceased  children,  who 
would  have  been  excluded  as  children,  but  might  have  taken  as 
relations,  the  question  would  have  arisen.  It  seems  very  pro- 
bable, that,  in  such  a  case,  the  Courts  would  adopt  the  more 
extensive  construction,  authorised  as  it  is  by  the  case  of  Cruwys- 
v.  Colman  (a),  and  according  to  the  view  suggested  of  the  other 
decisions,  not  contradicted  by  those  decisions.  [And  accord- 
ingly, in  the  case  of  In  Re  Maxton  (b),  where  a  testator  gave  a 
sum  of  money  in  trust  for  his  wife  for  her  life,  and  "  at  her 
demise,  let  the  principal  return  to  the  good  of  my  family,  who- 
ever survives  longest ; "  the  testator  left  no  children,  and  Sir 
W.  P.  Wood,  V.  C.,  held  that  this  was  a  remainder  vesting  in 
the  next  of  kin  of  the  testator,  at  the  time  of  his  decease  as 
joint  tenants.]  Every  case,  however,  must  depend  upon  its 
particular  circumstances. 

[Indeed,  a  meaning  even  more  extensive  than  that  of  relations  "  Family  " 
was  given  to  the  word  in  the  case  of  Williams  v.  Williams  (c),  descendantT 
where  a  testator  by  his  will  bequeathed  personal  property  to 
his  wife,  and  by  a  codicil  expressed  a  wish  in  favour  of  her 
children;  but  said  he  should  be  unhappy  if  he  thought  any  one 
not  of  her  family  should  be  the  better  for  it ;  Lord  Cranworth, 
V.  C.,  held,  that  the  words  "  of  her  family  "  were  equivalent  to 
"  of  her  blood,"  that  is  "  her  posterity,  her  descendants,"  so  as 
to  include  grandchildren  the  issue  of  living  parents.  This 
opinion  was  probably  owing  in  some  degree  to  the  fact  that  her 
children  were  her  relations  (i.  e.  next  of  kin),  and  when  the 
testator  meant  to  speak  of  "  children  "  he  used  that  word. 

Whether    effect  can  be  given  to  a  devise  to  the  "younger  Gift  to  the 

.  [(a)  See    also    per    Lord  ffardwicke,  (b)  4  Jur.  N,  S.  407. 

Owner  v.  Mainwariny,  2  Ves.  110.  (c)  1  Sim.  N.  S.  358. 
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scendants," 
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strued. 


"  Relations  by 

lineal 

descent." 


[brandies  of  a  family"  must  of  course  chiefly  depend  on  the  state 
of  the  family  at  the  time  when  the  will  is  made.  In  Doe  d- 
Smith  v.  Fleming  (d},  where  a  testator  disposed  of  the  ultimate 
remainder  of  his  estates  to  the  younger  branches  of  the  family  of 
A.  and  their  heirs  as  tenants  in  common,  and  in  default  of  such 
issue  to  the  elder  branches  of  the  same  family  and  their  heirs  as 
tenants  in  common.  There  were  living  at  the  date  of  the  will, 
and  of  the  testator's  death,  two  daughters  of  A.,  four  children  of 
one  of  those  daughters  and  children  of  two  deceased  sons  of  A., 
and  the  meaning  of  the  testator  being,  under  these  circumstances, 
open  to  different  interpretations,  the  Court  of  Exchequer  held 
the  devise  void. 

On  the  other  hand,  in  the  case  of  Doe  d.  King  v.  Frost  (e), 
where  a  testator  devised  his  real  estates  to  his  son  W.  in  fee  ; 
but  if  he  should  die  without  issue  living  at  his  decease  (which 
happened)  to  I.  S.  "  subject  to  such  legacies  as  W.  might  leave 
to  any  of  the  younger  branches  of  the  family :  "  and  it  appeared 
that  .besides  his  only  son  W.  the  testator  had  issue  one  daughter, 
who  at  the  time  the  will  was  made  had  five  children ;  Abbott, 
C.  J.,  and  Bayley,  J.,  agreed  that  by  the  term  "  the  younger 
branches  of  the  family/'  the  testator  meant  his  daughter's 
younger  children:  the  daughter  herself  and  her  eldest  son 
being  in  the  event  contemplated  successive  heirs  apparent  to 
W.,  and  therefore  excluded  from  any  claim  to  the  legacies.] 

A  gift  to  descendants  receives  a  construction  answering  to  the 
obvious  sense  of  the  term ;  namely,  as  comprising  issue  of  every 
degree. 

In  the  case  of  Crossley  v.  Clare  (/),  a  devise  of  real  estate  "to 
the  descendants  of  A.  now  living  in  or  about  B.,  or  hereafter 
living  anywhere  else/'  and  a  bequest  of  personalty  in  the  same 
words  were  held  to  apply  to  all  who  proceeded  from  A.'s  body, 
so  that  grandchildren  [and  great  grandchildren]  were  entitled, 
and  a  great  great  grandchild  was  not  included,  only  because 
born  after  the  date  of  the  will,  the  words  "  now  living"  excluding 
him.  In  Legard  v.  Haworth  (g),  the  word  "  descendants  "  was 
held  to  refer  to  children  and.  grandchildren  who  were  objects  of 
an  antecedent  gift. 

[In  the  case  of  Craik  v.  Lamb  (h),  where  a  testator  gave  the 


[(d)  2  C.  M.  &  E.  638. 

(e)  3  B.  &  Aid.  546.] 

(/)  Amb.  397 ;  [&  C.  3  Sw.  320,  n.] 


j)  1  East,  120. 

[(h)  1  Coll.   489.       "To  speak  of   a 
man's  collateral    kindred  as   related   to 
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[residue  of  his  real  and  personal  property  "unto  and  equally  CHAP.  xxix. 
amongst  all  his  relations  who  might  prove  their  relationship  to 
him  by  lineal  descent ; "  it  appeared  that  the  testator  was  a 
widower,  and  had  no  issue,  but  several  first  cousins,  his  next  of 
kin,  and  it  was  held  by  Sir  /.  Knight  Bruce,  V.  C.,  that,  as  the 
testator  had  not  required  his  devisees  to  prove  their  descent 
from  him,  he  might  be  understood  to  mean  lineal  descent  from 
a  common  progenitor,  and  therefore  that  his  cousins  were 
entitled  to  the  residue.] 

Under  a  gift  to  descendants  equally,  it  is  clear  that  the  issue  Gift  to 

c  A.-A.I    i  •!      •  i,   •    J-    -i      i      f  descendants 

of  every  degree  are  entitled  per  capita,  i.  e.  each  individual  01  equally. 
the  stock  takes  an  equal  share  concurrently  with,  not  in  the 
place  of,  his  or  her  parent  (i).  And  even  where  the  gift  is  to 
descendants  simply,  it  seems  that  the  same  mode  of  distribution 
prevails ;  unless  the  context  indicates  that  the  testator  had  a 
distribution  per  stirpes  in  his  view,  as  in  Rowland  v.  Gorsuch  (k), 
where  the  testator,  as  to  the  residue  of  his  fortune,  willed  that 
the  descendants  or  representatives  of  each  of  his  first  cousins 
deceased  should  partake  in  equal  shares  with  his  first  cousins 
then  alive ;  Sir  Lloyd  Kenyan,  M.  R.,  considered  that  the  gift 
applied  to  first  cousins,  and  all  persons  who  were  descendants 
of  first  cousins,  and  who,  in  quality  of  descendants,  would  be 
entitled,  under  the  Statute  of  Distributions,  to  represent  them. 
He  had  some  doubt  whether  they  were  to  take  per  capita,  or 
per  stirpes ;  but  upon  the  whole,  he  thought  that  no  person 
taking  as  representative  could  take  otherwise  than  as  the 
statute  gives  it  to  representatives,  i.  e.  per  stirpes. 

The  word  issue,  when  not  restrained  by  the  context,  is  co-  Bequest^to 
extensive  and  synonymous  with   descendants,    comprehending  construed. 
objects  of  every  degree  (I).      And  here  the  distribution  is  per 
capita,  not  per  stirpes.      The  case  of  Davenport  v.  Hanbury  (m) 
presents  a  simple  example  :  The  bequest  was  to  M.,  or  her  issue. 
M.  died  in  the  lifetime  of  the  testator,  leaving  one  son  living, 

[him  in  any  'line'  is  not  an  improper  use  195,  stated  more  correctly  3  Ves.  258  ; 

of  language,  but  equally  allowable  -with  Horsepool  v.  Watson,  ib.  383 ;  Bernard 

the   genealogical    'transversa    linea'    of  v.    Mountague,    1    Mer.   434;    [Hall  v. 

the  civil  lawyers ;"  per  Sir  /.  K.  Bruce,  Nalder,  22  L.  J.  Ch.  242,  17  Jur.  224  ; 

L.  J.,  Boys  v.Bradley,   4  D.  M.   &  G.  South  v.  Searle,  2  Jur.   N.   S.  390;  In 

68.]  re  Jones'  Trusts,  23  Beav.  242  ;  Maddock 

(i)  Butler  v.  Stralton,  3  B.  C.  C.  367.  v.  Legg,  25  Beav.  531.  "Offspring"  is 

(k)  2  Cox,  387.  synonymous  with  "  issue, "  see  Thompson 

(1)  Haydon  v.  Wilshere,  3  T.  R.  372  ;  v.  Beasley,  3  Drew.  7-] 

HocUey  v.  Mawbey,   1  Ves.  jun.   150 ;  (m)  3  Ves.  257. 

Wythe  v.  Thurlston,  Anib.  555,    1  Ves. 
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and  two  children  of  n  deceased  daughter.  Sir  R.  P.  Arden, 
M.  R.,  held/ that  these  three  objects  were  entitled  per  capita; 
and,  there  being  no  words  of  severance,  they  took  as  joint- 
tenants. 

In  the  case  of  Leigh  v.  Norbury  (/?),  we  have  an  instance  of 
the  same  mode  of  construction  applied  to  a  deed.  By  inden- 
ture, in  consideration  of  an  intended  marriage,  A.  assigned  to 
trustees  all  his  personal  estate,  upon  trust  to  permit  him  to 
enjoy  the  same  during  his  life,  and,  after  his  decease,  in  trust 
for  such  persons  as  he  should  appoint,  and,  in  default  of 
appointment,  for  the  lawful  issue  of  A.  A.  made  no  appoint- 
ment, and  died  leaving  several  children,  some  of  whom  had 
children.  Sir  W.  Grant,  M.  Bv  held  that  the  property  was 
divisible  among  all  the  children  and  grandchildren  per  capita. 
He  said,  it  was  clearly  settled,  that  the  word  "  issue,"  unconfined 
by  any  indication  of  intention,  includes  all  descendants.  Inten- 
tion, he  said,  was  required  for  the  purpose  of  limiting  the  sense 
of  that  word  to  children. 

In  Freeman  v.  Parsley  (o),  a  testator  devised  and  bequeathed 
a  moiety  of  his  personal  estate,  and  of  the  proceeds  of  his  real 
estate  (which  he  directed  to  be  sold),  to  T.,  his  heirs,  &c.,  to  be 
divided  among  A.,  B.,  C.,  and  D. ;  "  but  in  case  of  their  decease, 
or  any  of  them,  such  deceased's  share  to  be  divided  among  the 
lawful  issue  of  such  deceased,  and,  in  default  of  such  issue,  such 
sKare  to  be  equally  divided  among  the  survivors."  B.,  C.,  and 
D.,  died  in  the  testator's  lifetime,  leaving  children  and  grand- 
children. Lord  Loughborough  held,  that  all  were  entitled, 
though  he  expected  that  it  was  contrary  to  the  intention.  His 
Lordship  regretted,  that  there  was  no  medium  between  the  total 
exclusion  of  the  grandchildren,  and  admitting  them  to  share 
with  their  parents, 

It  will  be  perceived,  that,  in  all  the  preceding  cases,  the  sub- 
ject of  disposition  was  personal  estate,  or  (which  is  identical  for 
this  purpose)  the  produce  of  realty.  Probably,  however,  the 
construction  of  the  word  "  issue  "  would  not  be  varied  when 
applied  to  real  estate.  It  is  true,  indeed,  that  the  word  "  issue," 
when  preceded  by  an  estate  for  life  in  the  ancestor,  is  frequently 
construed  (as  we  shall  hereafter  see)  as  synonymous  with  heirs 
of  the  body,  and  as  such  conferring  an  estate  tail,  on  the  ground 


(n)  13  Ves,  340. 


(o)  3  Ves.  421. 
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tliat  tliis  is  the  only  mode  in  which  the  testator's  bounty  can  be  CHAP.  xxix. 
made  to  reach  the  whole  class  of  descendants  born  and  unborn  ; 
and  it  must  be  confessed,  that  the  same  reasoning  applies,  to  a 
certain  extent,  in  the  case  now  under  consideration ;  for  to 
adopt  any  other  interpretation  narrows  the  range  of  objects,  by 
confining  the  devise  to  issue  living  at  a  given  period,  and 
thereby  excluding,  it  may  be,  an  unlimited  succession  of 
unborn  descendants,  on  whom  an  estate  tail  would,  if  not  barred, 
devolve  (as  in  Mandeville's  case).  But  whatever  may  be  the 
plausibility  or  force  of  such  analogical  reasoning,  it  has  received 
but  little  countenance  from  the  cases ;  there  being,  it  is  believed, 
no  direct  adjudication  in  favour  of  such  a  construction,  while 
positive  authority  may  be  cited  against  it :  as  in  the  case  of 
Cook  v.  Cook  (p),  where  it  was  held,  that,  under  a  devise  to  the 

issue  of  J.  S.,  the  children  and  grandchildren  took  concurrently  "  To  the  issue 

e      \.»  ff    of  J.  S." 

an  estate  for  life. 

Seeing  that  the  construction,  which  obtained  in  this  case,  has  Remark  on 
the  merit  of  letting  in  all  the  existing  issue  concurrently,  instead  Gook  v*  Coolc' 
of  vesting  the  property  in  the  eldest  or  only  son  (as  would 
generally  be  the  effect   of  the   alternative  construction  above 
suggested),  it  seems  probable  that  it  will  be  hereafter  followed 
in  a  similar  case ;  and  there  appears  to  be  an  increased  motive 
for  its  adoption,  now  that,  under  such  a  devise  (if  contained  in 
a  will  made  or  republished  since  the  year  1837),  the  issue  would 
take  the  fee. 

At   all   events,   if  the  devise   to    the    issue   not    only   con-  Effect  where 
fers  an  estate  in  fee,  but  also  contains  words  of  distribution  *h(;  deyise  IB 

to  the  issue  as 
(which    are    obviously    inconsistent    with    holding    the    word  tenants  in  com- 

"  issue "  to    be    synonymous    with    heirs  of    the  body),   it    is  m°n  ln  fee* 
clear  that  issue  of  every  degree   are   entitled   as   tenants   in 
common. 

Thus,  in  the  case  of  Mogg  v.  Mogg  (q),  where,  under  a  devise 
to  trustees,  to  pay  the  profits  to  the  children  begotten  and  to 
be  begotten  of  M.  for  their  lives  (which  vested  the  legal  estate 
pro  tanto  in  the  trustees),  and  after  the  decease  of  such  children, 
the  testator  devised  the  estate  to  the  lawful  issue  of  such 
children,  to  hold  unto  such  issue,  his,  her,  and  their  heirs, 
as  tenants  in  common,  without  survivorship  (and  which  was  held 
to  execute  the  use  in  the  issue),  the  Court  of  King's  Bench,  on 

(p)  2  Vern.  545.     See  ante,  pp.  57,  58.  (q)  1  Mer.  654. 
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CHAP,  xxix.  a  case  from  Chancery,  certified  (r)  that  the  issue  of  such  of  M.'s 
children  as  were  living  at  the  testator's  decease  took  the  remainder 
in  fee,  expectant  on  the  estate  pur  auter  vie  of  the  trustees  as 
tenants  in  common ;  and  this  certificate  was  confirmed  by  Sir 
W.  Grant,  M.  R. 

'wNBdto**1  ^ie  worc*  "issue/'  however,  may  be,  and  frequently  is,  ex- 
mean  children,  plained  by  the  context  to  bear  the  restricted  sense  of  children. 
A  clause  substituting  issue  for  their  parents,  it  seems,  has  such 
effect,  the  word  "  parent "  so  used  being  considered  to  import, 
according  to  its  ordinary  meaning,  father  or  mother,  as  distin- 
guished from,  and  in  exclusion  of,  a  more  remote  ancestor. 

Thus,  in  the  case  of  Sibley  v.  Perry  ($),  where  a  testator  made 
certain  bequests  to  several  persons,  if  living  at  his  decease,  and, 
if  not,  he  directed  that  their  lawful  issue  should  take  the  shares 
which  their  respective  parents,  if  living,  would  have  taken ;  and 
he  made  other  bequests  to  the  lawful  issue  living,  at  certain 
periods,  of  other  persons ;  Lord  Eldon  thought  it  was  clear,  as 
to  the  former  class,  that  children  were  intended,  and  that  this 
was  a  ground  for  giving  to  the  word  "  issue  "  the  same  construc- 
tion in  the  other  bequests  (t). 

[But  if  in  such  a  case  there  follows  a  gift  over  in  case  the 
original  legatees  die  without  leaving  any  issue,  there  is  strong 
ground  for  retaining  the  primary  and  more  extended  meaning  of 
the  word  "  issue  "  in  the  preceding  gift ;  since  by  construing  it 
as  children  in  both  clauses  it  is  clear,  that  though  the  gift  over 
would  take  effect,  yet  it  would  be  at  the  expense  of  the  remoter 
issue,  who  would  take  nothing  :  or  by  giving  the  word  "  issue  " 
in  the  gift  over  only  its  natural  acceptation,  the  gift  over  is  pre- 
vented taking  effect,  and  intestacy  is  the  consequence.  This 
point  arose  in  Ross  v.  Ross  (u),  and  the  M.  R.,  chiefly  on  the 
ground  indicated,  held  that  the  word  "  issue  "  must  retain  its 
primary  meaning;  so  that  on  the  death  of  a  parent  of  any 

(r)  See  answer  to  the  query,  1  Mer.  used   in   the    sense    of   children  in  one 

689.  clause,  that  it  is  to  be  similarly  construed 

(s)  7  Ves.  522  ;  [Pruen  v.  Osborne,  11  in  another  clause,  where  it  is  surrounded 

Sim.    132  ;  Buckle  v.  Fawcett,   4  Hare,  by  a  different  context,  Carter  v.  Bentall, 

536,   544 ;  Crozier  v.  Crozier,  3  D.    &  2  Beav.  551 ;  Head  v.  Randall,  2  Y.  & 

War.    386;  Bradshaw  v.    Melling,    19  C.  C.    C.    231;  Hedges   v.    Harpur,    9 

Beav.  417  ;  Smith  v.  Horsfall,  25,  ib.  Beav.  479  ;  Caulfield  v.  Maguire,  2  Jo. 

628  ;  Maynard  v.  Wright,  26  ib.  285.  &  Lat.  176;  Williams  v.  Teale,  6  Hare, 

(t)  See  also  Ridgway  v.  MunUttrick,  239.    Still  less  can  "issue"  be  restricted 

1  D.  &  War.  84;  Edwards  v.  Edwards,  to  "children"  merely  to  make  two  dif- 

12  Beav.    97;    Rhodes    v.    Rhodes,   27  ferent  bequests  correspond,  Waldron  v. 

Beav.   413.     It  is  not,   however,    a  ne-  Boulter,  22  Beav.  284. 
cessary  result  of  the  word  "issue"  being  (u)  20  Beav.  645. 
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[generation,  his  children  (whether  children,  grandchildren,  or  CHAP.  xxix. 
remoter  issue  of  the  person  whose  issue  was  originally  spoken 
of)  took  his  share,  but  not  letting  in  issue  of  a  remoter  genera- 
tion to  share  with  issue  less  remote.  In  other  words,  the  sub- 
stitution would  take  place  according  to  circumstances  through 
all  the  generations  of  issue  (x). 

Where  a  gift  is  made  to  issue,  and  the  testator  proceeds  to 
speak  of  "  issue  "  of  such  former  mentioned  "  issue,"  it  is  clear 
he  did  not,  in  the  first  instance,  use  the  word  "issue"  in  its 
most  comprehensive  sense ;  and  if  he  has  further  called  the 
first  "parents"  of  the  second,  the  sense  to  which  the  word  is 
limited  must  be  that  of  "children  "  (y).  Even  without  this 
latter  circumstance  it  is  difficult  to  see  how,  if  restricted  at  all, 
the  term  can  mean  anything  but  children  (z),  except  in  cases 
where  it  may  refer  to  issue  living  at  a  particular  period.] 

On  the  same  principle,  in  the  case  of  Hampson  v.  Brand- 
wood  (a),  it  was  considered  that  a  limitation  in  a  deed  to  the 
first  male  issue,  lawfully  begotten  by  A.,  was  restricted  to  sons ; 
but  the  construction  seems  to  have  been  aided  by  the  context, 
the  next  limitation  being  expressly  to  daughters,  [and  the 
father  having  a  power,  in  case  of  there  being  any  such  male 
issue  to  inherit,  to  charge  the  property  in  favour  of  his  other 
children.  It  has  been  frequently  decided,  that  the  words  "  law- 
fully begotten  by  A."  are  not  per  se  enough  to  limit  a  bequest 
"  to  the  issue  of  A."  to  his  children  (b). 

It  was  held,  by  Sir  E.  Sugden,  in  a  case  upon  articles  for  a 
settlement  to  the  husband  and  wife  successively  for  their  lives, 
with  remainder  to  the  issue  as  they  should  appoint,  and  in 
default  of  appointment,  then  in  equal  shares,  if  there  were  more 
than  one  of  such  issue,  born  in  the  husband's  lifetime  or  in  a 
reasonable  time  after  his  death,  that  the  word  "issue"  meant 
children  (c). 

Difficulty,  however,   often   arises  from  the  testator   having  Effect  where 
used  the  words  issue  and  children  synonymously,  rendering  it  ^  "  chil"6 
necessary,  therefore,  in  order  to  avoid  the  failure  of  the  gift  for  dren  "  are  use<i 

.  indifferently. 

uncertainty,  that  the  prevalency  of  one  of  these  respective  terms 

O)  See  also  Robinson  v.   SyJces,  23  3  De  GK  &  S.  351. 

Beav.  40  ;  Amson  v.  Harris,   19  Beav.  (b)  Caulfidd  r.    Maguire,    '2    Jo.   & 

210.  Lat.   176;  Evans  Y.  Jones,  2  Coll.  516; 

(y)  Pope  v.  Pope,  14  Beav.  593;  Wil-  Haydon  v.  Wilshere,  3  T.  R.  372.    And 

Hams  v.  Teale,  6  Hare,  239.  see  King  v.  Melting,  1  Vent.  230. 

(z)  See  per  Maule,  J.,  80.  B.  880.]  (c)  Thompson  v.  Simpson,  1  D.  &  War. 

(a)  1  Madd.  381 ;  [Gordon  v.  Hope,  459,  480.  j 
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CHAP.  XXIX. 


Gift  to  next  of 
kin,  how  con- 
strued. 


Next  of  kin 
confined  to 
persons  strictly 
answering  to 
this  character. 


should  be  established.  Lord  Hurdwicke  thought,  that,  where 
the  gift  was  to  several,  or  the  respective  issues  of  their  bodies, 
in  case  any  of  them  should  be  dead  at  the  time  of  distribution 
—viz.  to  each,  or  their  respective  children  one-fourth,  followed 
by  a  gift  to  survivors,  in  case  any  of  them  should  be  dead  with- 
out issue,  the  word  t( children"  was  not  restrictive  of  "issue" 
previously  mentioned,  the  videlicet  being  merely  explanatory  of 
the  shares  to  be  taken,  and  not  of  the  objects  to  take.  The 
word  "  children,"  therefore,  was  to  be  construed  as  meaning 
issue,  and  not  "  issue  "  abridged  to  children  (d). 

A  devise  or  bequest  to  next  of  kin  [creates  a  joint  tenancy  (e) 
in  the  nearest  blood-relations  in  equal  degree  of  the  propositus  ; 
such  objects  being  determined  without  regard  to  the  Statute  of 
Distribution.  This  rule,  however,  more  particularly  as  it  affects 
the  rights]  of  persons  who  claim  by  representation  under  the 
express  clause  of  the  statute  (/),  entitling  the  children  of  the 
brothers  and  sisters  of  an  intestate  to  stand  in  the  place  of  their 
deceased  parents,  [has  not  been  established  without  a  struggle.] 
In  favour  of  the  claim  of  these  representatives  were  the  dictum 
of  Lord  Kenyan  (g),  and  the  decisions  of  Mr.  Justice  Buller  (h)t 
and  Sir  /.  Leach  (i).  On  the  other  side  were  ranged  the 
strongly  expressed  opinions  of  Lord  Thurlow  (k}}  Lord  Eldon  (l)3 
and  Sir  W.  Grant  (m),  and  a  decision  of  Sir  T.  Plumer  (n). 

Such  was  the  perplexing  state  of  the  authorities  antecedently 
to  the  case  of  Elmesley  v.  Young,  which  was  as  follows  : — A 
fund  was  settled  by  indenture,  upon  trust,  after  failure  of  certain 


(d)  Wyth  v.  Blackman,  1   Ves.  196, 
Amb.   555.     See  also  Horsepool  v.  Wat- 
son, 3  Ves.   383  ;  Royle  v.  Hamilton,   4 
Ves.  437 ;  Dalzell  v.  Welsh,  2  Sim.  319, 
stated  post ;  Doe  d.  Simpson  v.  Simpson, 

5  Scott,  770,  4  Bing.  N.  G.  333,  3  M. 

6  Grr.  929,  stated  post ;  Harky  v.  M  it- 
ford,  21  Beav.  280.  The  case  of  Cursham 
v.  Newland,  2  Scott,  105,  2  Bing.  N.  C. 
58,  4  M.  &  Wei.  104,  presents  the  con- 
verse  case ;    for  in  a   will  where    both 
words  were  used  indifferently,  "issue" 
was    restrained  to  children.      See    also 
Jennings    v.   Newman,    10    Sim.    219  ; 
[Goldie  v.   Greaves,   14  ib.   348  ;  Benn 
v.  Dixon,  16  ib.  21;  Earl  of  Oxford  v. 
Churchill,   3    V.   &  B.    67;    Bryan  v. 
Mansion,  5  De  Gr.  &  S.  737 ;  f  'arrant  v. 
Nichols, ,  9  Beav.  327  ;  Edwards  v.  Ed- 
wards, 12  ib.  97;  Heath's  settlement,  23 
Beav.  193. 

(e)  Withy  v.  Mangles,   4  Beav.  358, 


10  01.  &  Fin.  215,  8  Jur.  69;  Baker  v. 
Gibson,  12  Beav.  101;  Lucas  v.  Bran- 
dreth,  6  Jur.  N.  S.  945.  Life  estate 
only  in  lands  passes  without  words  of 
limitation,  see  last  case.  In  Duydale  v. 
Dugdale,  11  ib.  40?,  a  bequest,  equally 
among  next  of  kin,  both  maternal  and 
paternal,  was  distributed  per  capita,  not 
in  moieties  between  the  next  of  kin  ex 
parte  inaterna,  and  ex  parte  paterna.] 

(/)  22  &  23  Car.  2,  c.  10,  explained 
by  29  Car.  2,  c.  30. 

(</)  Stamp  v.  Coolce,  1  Cox,  234. 

(A)  Phillips  v.  Garth,  3  B.  C.  C.  64. 

(i)  Hinckley  v.  Maclarens,  1  My.  & 
K.  27. 

(k)  Phillips  v.  Garth,  3  B.  C.  C.  64. 

(I)  Garrkk  v.  Lord  Camden,  14  Ves. 
372. 

(m)  Smith  v.  Campbell,  Coop.  275. 

(n)  Brandon  v.  Brandon,  3  Sw.  312. 
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previous  trusts,  for  such  persons  as  should,  at  the  decease  of  A.,     CHAP.  xxix. 

be  his  next  of  kin.     A.  died,  leaving  a  brother,  and  the  children 

of  a   deceased  brother.     Sir  /.  Leach,  M.  R.,  held,  that  the 

children  of  the  deceased  brother  were  entitled  to  participate  in 

(i.  e.  to  take  a  moiety  of)  the  fund  ;  his  Honor's  opinion  being, 

that  the  words  "next  of  kin"  imported  next  of  kin  according  to 

the  Statutes  of  Distribution  (o).    The  case  was  then  brought,  by 

appeal,  before  Lords  Commissioners  Shadwell  and  Bosanquet, 

who,  after  a  full  examination  of  the  conflicting  authorities,  held, 

that  the  trust  applied  to  the  next  of  kin  in  the  strictest  sense  of 

the  term,  excluding  persons  entitled  by  representation  under 

the  statute,  and  consequently,  that  A.'s  surviving  "brother  was 

entitled  to  the  whole  fund  (p)  . 

[The  application  of  the  rule  to  this  case  had  the  effect  of  ex- 
cluding some  of  those  who  are  popularly  called  "  next  of  kin 
according  to  the  statute."  But  an  adherence  to  the  principle 
will  obviously  have  the  effect  in  some  cases  of  including  persons 
who  do  not  belong;  to  that  class.  Accordingly,  in  the  case  of]  Parents  and 

J     children,  being 

Withy  v.  Mangles  (</),  where  the  question  was  as  to  wno  was  en-  Of  kin  in  equal 


titled  under  the  ultimate  limitation  in  a  marriage  settlement  in 

favour  of  "  such  persons  or  person  as  shall  be  the  next  of  kin  of   "next  of  kin." 

E.  M.  at  the  time  of  her  decease  ;  "  E,  M.  having  died,  leaving 

a  child,  and  also  her  father  and  mother,  who  claimed  each  an 

equal  share  of  the  property  with  the  child;  Lord  Langdale,  M.  R., 

decided  that  the  parents,  though  postponed  to  children  by  the 

Statutes  of  Distribution,  were  nevertheless  entitled  concurrently 

with  the  child,  as  being  of  equal  degree.    His  Lordship  observed, 

"  All  writers  on  the  law  of  England  appear  to  concur  in  stating, 

that,  in  an  ascending  and  descending  line,  the  parents  and  chil- 

dren are  in  an  equal  degree  of  kindred  to  the  proposed  person  (r); 

and  I  think  that,  except  for  the  purposes  of  administration  and 

distribution  in  cases  of  intestacy,  and  except  in  cases  where  the 

simple  expression  may  be  controlled  by  the  context,  the  law  of 

England  does  consider  them  to  be  in  an  equal  degree  of  con- 

sanguinity.   The  law  of  England  gives  a  preference  to  the  child 

Co)  2  My.  &  K.  52.  [(r)  2  BL  Com.  504.     The  degrees  are 

(p)    2   My.    &   K.   780.       [A  gift  to  to   be    reckoned   according   to    the  civil 

"  next  of  kin  in  equal  degree"  had  been  law,  Cooper  v.  Denison,  13  Sim.  290  ;  by 

twice  decided  not  to  include  representa-  which  law,  it  is  to  be  remembered,   the 

tives,   Wimbles  Y.  Pitcher,  12  Yes.  433  :  half-blood  stands  on  equal  ground  with 

Anon.  1  Mad.  36.]  the  whole-blood,   Cottony.  Scarancke,  1 

(q)  4Beav.  358,   10  Cl.  &  Fin.  215,  Mad.  45. 
8  Jur.  69. 
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So  of  a  brother 
and  grand- 
father. 


Secus,  where 
statute  of  dis- 
tribution or  in- 
testacy is  ex- 
pressly referred 
to. 


Construction  of 
gift  to  next  of 
kin,  ex  parte 
paterna  orlma- 
terna. 


over  the  parent  in  distribution;  but  I  think  we  cannot,  therefore, 
conclude  with  respect  to  every  distribution  of  property,  made  in 
words  to  give  the  same  to  persons  equally  next  of  kin,  the  parents 
are  to  be  held  more  remote  than  the  child."  [And  the  House 
of  Lords  affirmed  the  decision. 

On  the  same  principle  Sir  L.  Shadwell,  V.  C.,  decided  in 
Cooper  v.  Denison  (s),  that  the  testator's  brothers  and  sister, 
being  related  to  him  in  equal  degree  with  his  grandchildren, 
were  entitled  to  share  with  them  a  residue  left  to  his  next  of 
kin.  These  and  subsequent  (t)  decisions  must]  be  considered 
to  have  finally  settled  this  long-agitated  question. 

[An  express  reference,  however,  to  the  statute,  or  to  an  in- 
testacy, will  entitle  all  kindred,  who  would  come  in  under  the 
statute  in  case  of  an  intestacy,  to  a  share  in  the  bequest  (u) :  but 
not  a  husband  or  wife ;  who  are  not  of  kin  to  each  other,  nor 
indeed  considered  as  such  by  the  statute  (#).  It  follows  that, 
where  the  same  reason  for  exclusion  does  not  exist,  as  in  the 
case  of  a  gift  "  to  the  person  or  persons  who  would,  under  the 
statute,  have  been  entitled  to  the  testator's  personal  estate,  in 
case  he  had  not  disposed  of  the  same  by  will/'  the  wife  will  take 
a  share  (y).  And  if  a  testator  directing  payment  and  division 
under  the  statute  does  not  expressly  state  how  the  objects  are 
to  take,  they  must  take  according  to  the  mode  and  in  the  shares 
directed  by  the  statute  (z). 

We  have  seen  that  an  heir  ex  parte  materna  does  not  the  less 
answer  the  description,  because  he  is  also  heir  ex  parte  paterna : 
and  the  same  rule  holds  with  regard  to  next  of  kin ;  so  that, 
under  a  bequest  to  the  next  of  kin  ex  parte  materna,  the  person 
who  combines  in  himself  the  character  of  next  of  kin  on  the 
father's  as  well  as  the  mother's  side  will  be  entitled  («),  unless 
the  testator  has  expressly  excluded  the  next  of  kin  ex  parte 


(s)  13  Sim.  290. 

(t)  Avison  v.  Simpson,  1  Johns.  43. 

(u)  14  Ves.  385,  386  ;  4  Beav.  368  ; 
1  Kay  &  J.  504.  In  the  case  of  In  re 
Webber,  17  Sim.  221,  the  rule  that  the 
first  words  in  a  deed  shall  prevail  was 
applied  so  as  to  make  a  reference  to  the 
statute  inoperative  upon  a  previous  gift 
to  next  of  kin. 

(x)  Garrick  v.  Lord  Camden,  14  Ves. 
372  ;  Cholmondeley  v.  Lord  Ashburton, 
6  Beav.  86  ;  Kilner  v.  Leech,  10  Beav. 
362.  But  where  a  wife's  fund  (who  was 
illegitimate)  was  settled  in  default  of  issue 


in  trust  for  her  next  of  kin,  and  she  died 
without  issue  in  her  husband's  lifetime, 
it  was  held  against  the  Crown  that  the 
settlement  was  exhausted  and  that  the 
husband  administrator  was  entitled  for 
his  own  benefit,  Hawkins  v.  Hawkins,  7 
Sim.  173. 

(y)  Martin  v.  Glover,  1  Coll.  269  ; 
Jenkins  v.  Gower,  2  Coll.  537  ;  Starr  v. 
Newberry,  23  Beav.  436. 

(z)  Lewis  v.  Morris,  19  Beav.  34,  and 
see  post,  n.  to  Tiffin  v.  Longman. 

(a)  Gundry  v.  Pinniger,  14  Beav.  94, 
1  D.  M.  &  GK  502. 
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[paterna,  as  if  the  bequest  be  to  the  testator's  "  next  of  kill  on  the     CHAP.  XXTX. 
part  of  his  mother  only,  and  not  to  any  of  his  next  of  kin  on  the 
part  of  his  father;  "  in  which  case  they  who,  if  the  person  filling 
the  double  character  were  out  of  the  way,  would  be  the  next  of 
kin  ex  parte  materna  will  take  the  legacy  (b). 

It  seems  never  to  have  been  decided  whether  in  case  an  addi-   Gift  to  next  of 
tional  term  of  description  be  annexed  to  a  gift  to  next  of  kin,  as  cu^a°  ntme.r  * 
if  property  be  given  to  next  of  kin  of  a  particular  name,  and  the 
true  next  of  kin  do  not  bear  that  name>  the  nearest  relations  who 
do  bear  it  can  take  under  the  will  (c).     The  question  was  dis- 
cussed, but  a  decision  expressly  avoided,  in  Doe  d.  Wright  v. 
Plumptre  (d) ;  yet  Sir  L.  Shadwdl  collected  from  the  case  that 
the  Court  of  King's  Bench  thought  both  parts  of  the  description 
must  concur  in  the  same   individual,  and  seemed  himself  to 
entertain  the  same  opinion  (e). 

In  the  case  of  Boys  v.  Bradley  (/)  a  testator,  who  died  a 
bachelor,  bequeathed  his  residue  to  his  "nearest  of  kin  in  the  iine. 
male  line,  in  preference  to  the  female  line ; "  Sir  W.  P.  Wood, 
V.  C.,  held  that  this  meant  next  of  kin  ex  parte  paterna,  and 
that  the  legatee  need  not  be  a  male,  nor  claim  wholly  through 
males.  One  of  the  parties  who  claimed  wholly  through  males, 
but  was  not  one  of  the  next  of  kin,  appealed,  but  the  Lords 
Justices  and  the  House  of  Lords  affirmed  the  decision  so  far  as 
was  necessary  to  the  rejection  of  the  appellant's  claim.  It 
was  doubted,  however,  by  Sir  /.  Knight  Bruce,  whether  the 
expression  "  male  line ""  was  equivalent  to  the  phrase  "  ex  parte 
paterna;"  for  though  all  a  man's  maternal  kindred  might  be 
designated  as  his  relatives  in  the  female  line,  whether  related 
to  his  mother  on  her  father's  side  or  otherwise;  yet  he 
was  not  necessarily  related  in  the  male  line  to  all  his  father's 
relations. 

In   Williams  v.  Ashton  (g}}  a  testator  devised  land  to  her   "Next  of  kin 
f '  nearest  of  kin  by  way  of  heirship,"  and  the  heir  not  being 
one   of  the   nearest   of  kin,  it   was   argued  that  he  was  not 
entitled ;  but  Sir  W.  P.  Wood,  V.  C.,  decided  that  he  was,  that 

[(&)  Say  v.  Creed,  5  Hare,  580.   Whe-  deed. 

ther  a  bequest  to  one  "  in  preference  to  "  (e)  See   Carpenter  \.   Bott,    15   Sim. 

the  other  excludes  the  latter,  qusere  ?  See  606  ;  and  Boys  v.  Bradley,   4  D.  M.  & 

Boys  v.  Bradley,  10  Hare,  389,  4  D.  M.  G.  58. 

&  G.  58.  (/)  10  Hare,  389,  4  D,  M.  &  G.  58, 

(c)  See  the  analogous  case  of  gifts  to  and  nom.  Sayers  v.  Bradley,  5  H.  of  L. 
the  heir,  p.  58.  Ca.  873,  25  L.  J.  Ch.  593. 

(d)  3  B.    &   Aid.    474,  case  upon  a  (g)  Uohns.  &H.  115.] 
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"  Legal  repre- 
sentatives" or 
"  personal  re- 
presentatives," 
how  construed. 


"  Legal  repre- 
sentatives" 
held  to  denote 
next  of  kin. 


[the  word  heirship  must  be  referred  to  the  subject  of  gift,  which 
was  realty,  and  that  the  testatrix  meant  the  nearest  in  the  line 
through  which  real  estate  would  descend;  in  short  (though  it 
was  a  circuitous  way  of  expressing  it)  the  heir.] 

The  construction  of  the  words  "  legal  representatives/'  or 
"  personal  representatives,"  has  presented  another  perplexing 
and  fruitful  topic  of  controversy.  Each  of  these  terms,  in  its 
strict  and  literal  acceptation,  evidently  means  "  executors,"  or 
"administrators,"  who  are,  properly  speaking,  the  "personal 
representatives"  of  their  deceased  testator  or  intestate;  but  as 
these  persons  sustain  a  fiduciary  character,  it  is  improbable  that 
the  testator  should  intend  to  make  them  beneficial  objects  of 
gift ;  and  almost  equally  so,  [in  some  cases.]  that  he  should 
mean  them  to  take  the  property  as  part  of  the  general  personal 
estate  of  their  testator  or  intestate,  which  is,  in  effect,  to  make 
him  the  legatee.  Accordingly,  in  numerous  cases,  the  term 
"legal  representative,"  or  ""personal  representative,"  has  been 
construed  as  synonymous  with  next  of  kin,  or  rather  as  descrip- 
tive of  the  person  or  persons  taking  the  personal  estate  under 
the  Statutes  of  Distribution,  who  may  be  said,  in  a  loose  and 
popular  sense,  to  "represent"  the  deceased. 

Thus,  in  the  case  of  Bridge  v.  Abbot  (h),  (which  is  a  leading 
authority  for  this  construction),  a  testatrix  made  a  bequest  to 
certain  persons,  and,  in  case  of  the  death  of  any  of  them  before 
her  (the  testatrix),  to  his  or  her  legal  representatives  ;  and  Sir 
R.  P.  Arden,  M.  K.,  held  the  next  of  kin  to  be  entitled.  This 
construction  has  been  also  adopted  in  several  recent  cases.  As 
in  the  case  of  Cotton  v.  Cotton  (i),  where  a  testator  bequeathed 
the  residue  of  his  property  to  his  executors,  to  be  divided 
between  the  gentlemen  thereafter  named,  or  the  legal  repre- 
sentatives of  the  said  gentlemen,  in  the  proportion  that  the  sums 
set  against  their  names  bore  to  each  other.  The  testator  wrote 
the  names  of  twelve  persons,  opposite  to  which  he  placed 
different  figures.  One  of  these  persons  was  dead  at  the  date  of 
the  will,  having  left  a  will.  Lord  Lang  dale,  M.  E.,  held  that 
the  next  of  kin  of  the  deceased  person  named  by  the  testator, 
not  the  residuary  legatee,  were  entitled. 

[In  the  two  preceding  cases  the  gift  to  the  persons  named 


(h)  3  B.  C.  C.  224.  See  also  Long  v. 
£lacJeaU,  3  Ves.  486  ;  [Jennings  v.  Gal- 
limore,  ib.  146.  They  take  per  stirpes, 


Rowland  v.  Gorsuch,  2  Cox,  187 ;  Booth 
v.  Vicars,  1  Coll.  6.] 
(i)  2  Beav.  67. 
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[was  immediate  ;  a  circumstance  which  will  be  observed  upon  in  CHAP.  xxix. 
the  sequel. 

Again,]   in  the  case  of  Baines  v.  Ottey  (k),  where  a  testator  "  Personal  re- 

gave  certain  real  and  personal  estate  to  trustees,  in  trust  for  Pr^entative" 

1  held  to  mean 

such  persons  as  A.  (a  married  woman)  should  appoint,  and  in  next  of  kin. 

default  of  appointment,  for  her  separate  use,  and,  at  her  decease, 

to  convey  the  real  estate  to  such  person  or  persons  as  would  be 

the  heir  at  law  of  the  said  A.,  and  to  assign  the  personal  estate 

to  or  amongst  such  person  or  persons  as  would  be  the  personal 

representatives  of   the  said  A.  ;  Sir  /.  Leach,  M.  R.,  held  the 

next  of  kin  to  be  entitled. 

[And  in  a  very  similar  case,  where  a  testator,  after  the  death   "  Legal  repre- 
of  his  wife,  gave  his  property  to  A.   "if  he   should  be  then 


living,  but  if  he  should  be  then  dead,  to  his  legal  representa-  °f  ^n- 
tive   or   representatives,   if  more   than  one,   share   and  share 
alike  ;  "  Sir  J.  Wigram,  V.  C.,  held  these  words  to  mean  next 
of  kin,  according  to  the  Statute  of  Distribution  (/). 

So,  in  the  case  of  Atherton  v.    Crowther  (m),  where  there   "Personal  re'  - 
was  a  residuary  bequest  to  the  testator's  wife  for  life,  remain-  ^dTo^eTu 
der  to  the  children  of  A.  living  at  A/s  death,  "  but  if  any  of  descendants. 
the  said  children  should  die  in  A/s  lifetime,  then  for  the  per- 
sonal  representatives   of   such   child   or   children    to  take  per 
stirpes  and  not  per  capita  ;  "  and  in  another  clause  there  was 
a   gift    "in  case   there   should  be  no   such  children  nor  any 
representatives  of  such  children  living  at  A/s  death,  then  to 
the  persons  who  should   be  the  testator's   next   of  kin  ;  "    it 
was  held  by.  Sir  /.  Romiliy,  M.   R.,   that  the  words  personal 
representatives    were    not    to    be    construed    in    their    strict 
sense   of  executors   or   administrators,   but  that   they   meant 
descendants  (n). 

In   the   three   last   cases    the  direction  as  to  the  mode  in 
which  the  legatees  were*  to  share  and  enjoy  the  bequest,  was 


(fc)  IMy.  &  K.  465,  2  Coll.  733  n.  the  subsequent  clause  the  words  "per- 

[(Z)  Smith  v.  Palmer,  7  Hare,   225;  sonal  representatives"  and  "next  of  kin" 

see  also  Wilson  v.  PilJcington,    11  Jur.  were  contrasted,  where  the  former  could 

537  ;  King  v.  Cleaveland,  26  Beav.  26,  4  not  be  held  to  mean  executors  or  adminis- 

De  G-.  &  Jo.  477  ;  Holloway  v.  Raddiffe,  trators  without  leading  to  the  absurdity 

23  Beav.  ]  63.  that  that  gift  was  to  depend  on  whether 

(m)  19  Beav.  448.  administration  was  taken  out  in  the  life- 

(n)  The  sense  of  next  of  kin  was  held  time  of  A.     It  may  be  added  that  tha 

to  be  excluded  by  the  context,  because  children  being  legitimate,  could  scarcely 

the   provision   that  the  legatees   should  die  "without  any  representatives"  in  the 

take  per  stirpes  was  less  applicable  to  sense  of  next  of  kin.] 

next  of  kin  than  to  descendants,  and  in 

H  2 
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CHAP.  XXIX. 


Effect  of  limi- 
tation to  execu- 
ton  or  adminis- 
trators iu.  same 
will. 


"  Personal  re- 
presentatives " 
construed  next 
of  kin. 


Effect  of  the 
word  "next" 
prefixed  to 
' '  legal  repre- 
sentatives." 

"  Executors  or 
administra- 
tors" held  to 


[in  each  case  sufficient  evidence  that  the  testator  did  not  use 
the  words  "  personal  representatives  "  in  their  strict  sense.] 

And  as  a  testator  is  supposed  to  have  a  different  meaning 
whenever  he  uses  a  different  expression,  it  is  always  a  circum- 
stance favourable  to  the  construction  which  reads  the  words 
"  legal "  or  "  personal  representatives  "  as  denoting  next  of 
kin,  that  there  is  elsewhere  in  the  same  will,  and  in  reference 
to  another  subject  of  disposition,  a  gift  to  the  executors  or 
administrators  of  the  same  individual. 

Thus,  in  the  case  of  Walter  v.  Makin  (o),  where  a  testator 
gave  45 O/.  to  trustees,  in  trust  for  his  son  for  life,  and,  after  his 
son's  decease,  to  pay  thereout  two  legacies  of  100/.  each  to  two 
of  his  daughters,  and  to  pay  the  residue  to  the  legal  representa- 
tives «of  his  'son ;  and  he  gave  the  residue  of  his  personal  estate 
to  his  son,  his  executors,  administrators,  and  assigns;  Sir  L. 
Shadwell,  V.  C.,  held,  that  the  words  "legal  representatives" 
meant  next  of  kin. 

So,  in  the  case  of  Robinson  v.  Smith  (p),  where  the  bequest 
was  to  M.,  his  executors,  &c.,  in  trust  to  pay  the  interest  to  the 
testator's  daughter,  S.,  wife  of  M.,  for  her  separate  use  for  life, 
and,  after  her  decease,  to  pay  the  trust  monies  to  such  persons 
as  S.  by  will  should  appoint,  and,  in  default,  to  her  personal 
representatives.  S.  died  in  her  husband's  lifetime,  without 
having  made  any  appointment,  and  her  husband  claimed  the 
fund  as  her  administrator;  but  Sir  L.  Shadwell,  V.  C.,  decided 
that  the  next  of  kin  of  the  wife  were  beneficially  entitled. 

[And  an  argument  for  the  same  construction  is  derived  from 
the  word  "next"  being  prefixed  to  "legal  representatives," 
that  being  a  word  which  has  no  connexion  with  the  character 
of  executor  or  administrator  (q).~\ 

Indeed,  so  strong  has  been  the  leaning  sometimes  in  favour 
of  the  construction  which  gives  to  words  pointing  at  succession 


(o)  6  Sim.  148.  [The  opposite  infer- 
ence is  obviously  deducible  from  the  cir- 
cumstance of  "  personal  representatives" 
being  elsewhere  used  in  the  sense  of 
"executors,"  Dixon  v.  Dixon,  24  Beav. 
129.] 

(p)  6  Sim.  47.  [See  also  Nicholson  v. 
Wilson,  14  Sim.  549  ;  Walker  v.  Mar- 
quis of  Camdcn,  16  Sim.  329  ;  Sooth  v. 
Vicars,  1  Coll.  10,  11.  But  see  Saber- 
ton  v.  SJceels,  1  E.  &  My.  587  ;  Hinch- 
cliffe  v.  Westwood,  2  De  G.  &  S.  216  ; 


and  per  Sir  E.  T.  Kindersley,  V.  C.,  In 
re  Crawford,  2  Drew.  240.  In  Philps 
v.  Evans,  4  De  GK  &  S.  188,  "personal 
representatives"  were  interpreted  by  the 
words  "or  next  of  kin"  subjoined.  See 
also  Baler  v.  Gibson,  12  Beav.  101.*] 
In  Styth  v.  Monro,  6  Sim.  49,  the  word 
"  representatives  "  was  construed,  by 
force  of  the  context,  as  synonymous  with 
descendants  and  in  Horsepool  v.  Watson, 
3  Ves.  383,  as  "issue." 

(q)  Booth  v.  Vicars,  1  Coll.  6.] 
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or  representation  the  sense  of  next  of  kin,  that  even  a  gift  to     CHAP.  xxix. 

executors  or  administrators  has  been  thus  construed.     As  in  the  mean  next  of 

case  of  Palin  v.  Hills  (r),  where  a  testator,  after  bequeathing  lcin- 

certain  pecuniary  legacies,  declared  that,  in  case  of  the  death  of 

any  or  either  of  the  legatees,  his  or  her  legacy  should  go  to  his 

or  her  executors  or  administrators ;    Sir  J.  Leach,  M.  R.,  held, 

that  the  residuary  legatee  of  one  of  the  legatees,  who  died  in 

the   testator's   lifetime,   was   entitled   to  the  legacy;    but  his 

decree  was  reversed  by   Lord  Brougham,  C.,   who   decided  in 

favour  of  the  next  of  kin,  on  the  authority  of  the  case  of  Bridge 

v.  Abbot  (s) ;  his  Lordship  thinking,  that  a  gift  to  executors  or 

administrators  was  wholly  undistinguishable  from  a  gift  to  legal 

representatives. 

From  cases  of  this  description,  however,  we  must  carefully 
distinguish  those  in  which  the  words  "executors  and  admi- 
nistrators/ '  or  "  legal  representatives/'  are  used  as  mere  words 
of  limitation. 

As  in  the  common  case  of  a  gift  to  A.  and  his  executors  or   "Executors  or 
administrators,  or  to  A.  and  his  legal   representatives,   which  J^S^J"^ 
will,  beyond  all  question,  vest  the  absolute  interest  in  A,  (t).  words  of  limi- 
The  same  construction,  too,  in  some  instances,  has  been  applied 
in  cases  of  a  more  doubtful  complexion ;  as  where  the  bequest 
was  to  A.  for  life,  and,  after  his  decease,  to  his  executors  or 
administrators  (u).     And  it  should  seem  that  where  the  word  Limitation  to 
"assigns"   is   subjoined   to    "executors    and   administrators,"  executors,  ad- 

_         mimstrators, 

they  are  always  read  as  words  of  limitation,  and  not  as  desig-  and  assigns. 

nating  next  of  kin.     Thus,  in  Graff  ley  v.  Humpage  (x),  where  a 

sum  of  4000/.  was  bequeathed  by  A.  to  trustees,  in  trust  for  his 

wife  and  daughter  and  the  survivor  for  life,  for  their  separate 

use,   and  after  the  decease  of  the  survivor,  in  trust  for  the 

daughter's  children,  if  any,  and  if  none,  then  the  testator  gave 

one  moiety  of  the  40 OO/,  to  his  brother  I.,  and  the  other  moiety 

to  such  persons  as  the  daughter  should  by  deed  or  will  appoint, 

and  in  default,  to  the  executors,  administrators,  or  assigns  of  the 


(r)  1  My.  &  K.  470  ;  [and  see  Bulmer  Chap,  xxxvi.  Nurse  v.  Oldmeadow,  5 

v.  Jay,  4  Sim.  48,  3  My.  &  K.  197.]  L.  J.  Ch.  300,  cor.  Shadwell,  V.  C.,  is 
But  see  Wallis  v.  Taylor,  8  Sim.  241,  '  contra,  unless  distinguishable  on  the 

stated  post,  107.  ground  that  the  limitation  was  to  the 

(s)  Ante,  98.  executor,  in  the  singular.     Sed  qu.] 

(t)  Lugar  v.  Harman,  1  Cox,  250  ;  (x)  1  Beav.  46.  See  also  Names  v. 

[Taylor  v.  Beverley,  1  Coll.  108.]  Homes,  2  Kee.  646  ;  [Howell  v.  Gayler, 

(u)  Co.  Lit.  54  b ;  Socket  v.  Wray,  4  5  Beav.  157  :  Spence  v.  Handford,  27 

B.  C.  C.  483.  [See  other  cases,  post,  L.  J.  Ch.  767,  4  Jur.  N.  S.  987. 


102  GIFTS    TO    LEGAL    REPRESENTATIVES 

CHAP,  xxix.  daughter.  The  daughter  died  in  the  lifetime  of  her  husband, 
childless,  and  without  having  made  any  appointment ;  and  the 
husband  was,  on  the  ground  above  mentioned,  held  to  be 
entitled  as  her  administrator. 

[Indeed,  the  conclusion  to  be  drawn  from  the  more  modern, 
not  unsupported  by  some  of  the  earlier,  cases  is,  that  not  only 
the  words  "  executors  or  administrators,"  but  also  the  words 
"representatives,"  "legal  representatives"  (?/),  and  "personal 
representative  "  must  prima  facie  be  taken  to  mean  the  persons 
constituted  representatives  by  the  Ecclesiastical  Court.  This  is 
the  ordinary  and  legal  meaning  of  the  terms,  and  it  lies  on 
those  alleging  the  propriety  of  a  different  interpretation  to 
shew  that  the  testator's  intention  is  clearly  so, — to  shew  more 
than  a  doubt ;  since  raising  only  a  doubt,  they  leave  his 
expression  in  possession  of  its  proper  force. 

"  Legal  repre-  Thus,]  in  the  case  of  Price  v.  Strange  (z),  a  testator  devised 
similarly  con-  real  estate  to  his  wife  during  widowhood,  and,  at  her  death  or 
marriage,  to  trustees,  upon  trust  for  sale,  and  directed  that,  in 
case  the  death  or  second  marriage  of  his  wife  should  not 
happen  until  his  youngest  child,  being  a  son,  should  have 
attained  twenty-three,  or,  being  a  daughter,  should  have 
attained  that  age,  or  be  married  with  consent,  his  trustees 
should,  immediately  after  the  receipt  of  the  money  arising  from 
the  said  real  estates,  pay  and  divide  the  same  among  such  of 
his  children  as  should  be  then  living,  and  the  legal  representative 
or  representatives  of  him,  her,  or  them,  as  should  be  then  dead ; 
and  in  case  such  death  or  marriage  of  his  said  wife  should 
happen  during  the  minority  of  any  of  his  said  children,  then 
the  testator  directed  the  trustees  to  pay  an  equal  proportion  of 
the  said  money  to  such  of  his  children  as  should,  at  that  time, 
be  entitled  to  receive  their  shares,  in  case  he,  she,  or  they  had 
been  then  living,  and,  if  dead,  then  to  his,  her,  or  their  legal 
representatives :  Sir  /.  Leach,  V.  C.,  was  of  opinion  that  these 
words  operated  as  words  of  limitation,  and  that  a  child  attaining 
twenty-three,  who  died  during  the  widowhood  of  the  wife,  took 
a  vested  interest. 


(y)  This  term  was   thought  by  Sir  /.  the  same  distinction.     See  2  Hare,  523, 

K.  Bruce,  V.  C.,  to  be  less  precise  than  524  ;  "2  Drew.  235  ;  4  De  GK  &  J.  484.] 
"personal"  or  "legal   personal   repre-  (z)  6  Madd.   159.     [See   also  Corbyn 

gentatives,"   Topping  v.  Howard,  4  De  v.   French,  4  Ves.  418  ;    Hinchcliffe  v. 

GK  &  S.  268  :  Smith  v.  Barneby,  2  Coll.  West  wood,   2  De  G.  &  S.  216  ;   In  re 

736.  But  other  judges  have  not  observed  Crawford,  2  Drew.  230. 
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[And  again  in  Saberton  v.  Skeels  (a),  where  a  testator  gave     CHAP.  xxix. 
his  daughter  1000/.,  which  he  afterwards  directed  to  be  settled  c 

bo       personal 

on  her  for  her  separate  use  for  life,  with  power  to  appoint  it  representa- 
after  her  death,  and  in  default  of  appointment  for  her  "  personal  uves ;  ' 
representatives  ;  "  and  power  was  given  to  invest  the  1,000/.  in 
a  life-annuity  for  the  daughter,  the  same  learned  Judge  held, 
that  the  words  "  personal  representatives "  were  to  be  under- 
stood in  their  ordinary  sense  of  executors  and  administrators, 
and  were  mere  words  of  limitation,  the  daughter  being  the  solo 
object  of  the  testator's  intention. 

So  in  the  case  of  Attorney -General  v.  Malkin  (b),  where  a  and  "execu- 
testator  bequeathed  a  sum  of  money  in  trust  for  .A.  and  his  tors< ' 
wife  for  their  joint  lives  and  the  life  of  the  survivor,  with 
power  for  the  wife  to  appoint  by  her  will,  and  in  default  of 
appointment,  "  to  and  for  the  benefit  of  her  executors  and 
administrators,"  Lord  Cottenham  decided  that  those  words  did 
not  mean  next  of  kin ;  and  while  admitting  that  such  a 
meaning  might,  in  obedience  to  the  testator's  intention,  be 
attributed  to  them,  he  nevertheless  could  not  refrain  from 
observing  that  the  evidence  of  such  intention  ought  to  be  very 
strong. 

And  in  the  case  of  Hollow  ay  v.  Clarkson  (c),  where  a  testator 
bequeathed  a  legacy  to  each  of  several  persons  (naming  them) 
for  her  separate  use  for  life,  and  after  her  decease,  as  she 
should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment, for  her  executors,  administrators,  and  assigns,  as  part 
of  her  personal  estate,  Sir  J.  Wigram,  V.  C.,  held,  that  the 
legatees,  without  executing  a  formal  appointment,  were  entitled 
to  make  an  immediate  disposition  of  their  legacies. 

With  regard  to  the  cases  of  Saberton  v.  Skeels,  Holloway  v.  Remarks  on 
Clarkson,  and  others  involving  bequests  of  the  same  form,  it  is 
clear  that  the  person  to  whose  executors  or  representatives  the 
ultimate  bequest  was  made,  was  the  sole  person  intended  to  be 
benefited,  and  the  terms  used  were  clearly  words  of  limitation. 
As  to  the  other  cases  mentioned  above,  such  as  Price  v.  Strange, 
"  they  were  all  cases  where  the  gift  to  the  legatee  or  his  repre- 

[(a)  1  R.  &  My.  587.     See  Reynell  v.  If  the  person  to  whose  executors  or  ad- 

Reynell,  10  Beav.  22  ;  Taylor  v.  Bever-  ministrators  the  fund  is  so  given  becomes 

ley,  1  Coll.  108.  bankrupt  during  the  preceding  life  estate, 

(b)  2  Phill.  64.     See  Allen  v.  Thorp,  the  assignees  are  entitled  to  the  fund  as 
7  Beav.  72.  part  of  the  bankrupt's  estate,  Re  Sey- 

(c)  2  Hare,  521 ;  Devatt  v.  Dickens,  mour's  Trusts,  1  Johns.  472. 
9  Jur.  550  :  Page  v.  Soper,  1 1  Hare,  321. 
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CHAP.  XXTX.  [sentatives  was  to  take  effect  after  a  previous  life  estate,  i.  e., 
where  the  testator  was  contemplating  and  providing  for  the 
event  of  the  legatee  surviving  him  (the  testator),  but  dying  in  the 
lifetime  of  the  tenant  for  life  (d).  In  any  such  case  there  is  no 
improbability  in  supposing  the  testator  to  have  intended  that  the 
legacy  should  go  to  the  legatee's  executors  or  administrators  as 
part  of  his  personal  estate  ;  for  then  the  legatee  gets  the  benefit 
of  the  bequest  as  a  reversionary  legacy,  though  he  may  not  live 
to  receive  it.  But  where  the  legacy  or  gift  is  immediate,"  con- 
tinued the  learned  Judge  whose  remarks  we  are  now  citing, 
"  without  any  prior  life  estate,  as  where  the  testator  gives  a 
legacy  to  A.  or  his  ( legal  representatives/  he  is  contemplating 
and  providing  for  the  event  of  the  intended  legatee  dying  in  his 
(the  testator's)  lifetime.  In  such  event  the  intended  legatee  could 
not  under  any  construction  which  could  be  put  oil  the  words 
'  legal  representatives'  derive  any  advantage  from  the  bequest ; 
indeed,  he  would  never  even  know  of  the  bounty  or  provision 
made  for  him  by  the  testator's  will,  so  as  to  exercise  any  judg- 
ment as  to  the  best  mode  of  disposing  of  it  as  part  of  his  own 
property,  or  to  make  any  arrangement  of  his  property  with 
reference  to  it ;  and  therefore  it  is  highly  improbable  that  the 
testator  should  intend,  that  if  the  intended  legatee  should  die  in 
his  lifetime,  the  legacy  should  go  to  his  executors  or  adminis- 
trators as  part  of  the  legatee's  general  assets,  perhaps  to  benefit 
no  one  but  the  legatee's  creditors.  And  this  improbability  is 
such  as  to  furnish  sufficient  evidence,  where  the  gift  to  A.  or  his 
legal  representatives  is  immediate,  of  the  testator's  intention  to 
use  the  term  .'  representatives  '  not  in  its  ordinary  legal  sense,  but 
as  designating  the  persons  who,  by  virtue  of  the  Statute  of  Distri- 
bution, would  be  entitled  to  A.'s  personal  estate,  if  he  had  died 
intestate"  (e).  For  these  reasons  the  learned  Judge  thought 
that  Bridge  v.  Abbot  (/)  and  Cotton  v.  Cotton  (g)y  were  recon- 
cilable with  the  other  authorities. 

In  the  case  of  Long  v.  Watkmson  (h),  where  a  testator  be- 
queathed the  residue  of  his  estate  to  A.,  but  in  case  of  her  death 
then  "  to  the  executors  or  executrixes  whom  A.  by  her  will  may 
appoint,"  A.  having  died  in  the  testator's  lifetime;  Sir  J. 

[(d)  If,  in  such  case,  the  legatee  died  Crawford,  2  Drew.  242. 

in  the  testator's  lifetime,  the  legacy  would  (/)  3  B.  C.  C.  224,  ante,  98. 

lapse,   Corbyn   v.   French,   4  Yes.  418.  (g)  2  Beav.  67,  ante,  98. 

See  post,  Ch.  xlix.  (h)  17  Beav.  471. 

(e)  Per  Sir  ft.   T.  Kindersley,  In  re 
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[Romilly,  M,  R.,  after  observing  that  lie  could  not  reconcile  the     CHAP,  xxix. 

case  of  Palin  v.  Hills,  with  the  later  authorities,  such  as  Daniel 

v.  Dudley ',  Allen  v.   Thorp,  Attorney -General  v.  Malkin,,  and 

Holloway  v.  Clarkson,  decided  that  neither  the  residuary  legatee 

nor  the  next  of  kin  of  A.  took  the  residue  aspersonse  designate, 

but  that  it  went  to  her  executrix.    This  case,  which  was  decided 

shortly  before,  but  was  not  cited  in  the  case  of  In  re  Crawford, 

is  not  perhaps  inconsistent  with  the  distinction  there  taken  by 

Sir  R.  T.  Kindersley :  for  though  the  bequest  was  immediate, 

yet  the  term  "  executors  "  is  less  ambiguous  than  "  personal 

representatives  "  (i)}  and  there  was   an  express  reference  to  the 

will  of  the  intended  legatee  entirely  inconsistent  with  a  title  ill 

the  next  of  kin  as  upon  an  intestacy.     It  must,  however,  be 

conceded  that  the  observations  made  by  the  M.  R.  in  that  case 

are  general,  and  without  any  apparent  contemplation  of  such  a 

distinction. 

Less  easily  reconcilable  with  that  distinction  is  the  subsequent 
case  of  Hewitson  v.  Todhunter  (£),  where  a  legacy  was  be- 
queathed to  A.,  and  in  case  he  should  die  in  the  testator's  lifetime, 
(which  happened),  the  testator  directed  that  the  legacy  should 
not  lapse,  but  go  or  devolve  upon  the  legatee's  personal  represent- 
atives ;  and  Sir  J.  Stuart,  V.  C.,  decided  against  the  claim  as 
well  of  the  executor  as  of  the  next  of  kin,  in  favour  of  the 
person  entitled  to  the  residuary  estate  of  the  intended  legatee. 
This  appears  to  be  the  only  case  in  which  residuary  legatees  have 
been  held  entitled  as  personse  designate  under  a  gift  to  personal 
representatives.] 

Supposing  the  words  "  executors  "  or  "  administrators  "  not  to  Whether 
be  used  as  words  of  limitation,  [nor  as  descriptive  of  next  of  kin,]   admiSrators 
the  question  arises  (which  has  been  in  some  measure  anticipated),  are  entitled 
whether  the  property  so  given  vests  in  the  persons  answering  such  benefit^ 
description  for  their  own  benefit,  or  is  to  be  administered  as  part 
of  the  personal  estate  of  the  testator  or  intestate. 

The  former  result,  indeed,  is  so  manifestly  contrary  to  probable 
intention,  that  the  case  of  Evans  v.  Charles  (I),  in  which  this 
construction  prevailed,  has  been  generally  condemned ;  and  the 
Judge,  whose  solitary  approbation  the  decision  has  elicited,  did 


[(*)  See  per  Lord  Cottenham,  Daniel  (k)  22  L.  J.  Ch.  76.] 

v.  Dudley,   1  Phill.   6  ;  and  per  Sir  J.  (I)  1  Anstr.   128.     See  also  Churchill 

Romilly,   M.  R.,  Atherton  v.  Crowther,  v.  Dibben,  Sugd.  Pow.  4th  Ed.  276,  n. 
19  Beav.  450,  451. 
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CHAP,  xxix.     not  choose  to  follow  its  authority  (m)  ;  and  such  a  construction 

Whether  ex-       would  be  the  more  palpably  absurd,  now  that,  by  express  enact- 

admbLtrators    men^  (n)>  executors  are  excluded  from  taking  beneficially,  by 

are  entitled        virtue  of  their  office,  even  the  undisposed-of  personal  estate  of 

benefit  :  their  testator.     Accordingly,  it  seems  to  be  established,  that, 

unless  a  contrary  intention  appears  by  the  context,  whatever  is 

bequeathed  to  the  executors  or  administrators  of  a  person  vests 

in  them  as  part  of  the  personal  estate  of  the  testator  or  intestate. 

Thus,  where  (o)  a  testator  bequeathed  500/.  to  B.  after  the 

death  of  A.,  and  if  B.  died  in  A/s  lifetime,  then  to  such  persons 

as  B.  should  by  will  appoint,,  and,  in  default  of  appointment,  to 

his  executors  ov*.  administrators  ;  Lord  Langdale,  M.   R.,  held, 

that  the  executor  of  B.  was  bound  to  apply  the  legacy  according 

to  the  purposes  of  the  will.     It  is  singular  that  no  claim  was 

advanced  by  the  next  of  kin,  on  the  authority  of  the  case  of 

Palm  v.  Hills. 

[This  mode  of  construction  was  also  applied  to  a  case  (p), 
where  a  testator  bequeathed  his  personal  estate  to  his  own  exe- 
cutors; Sir  J.  Knight  Bruce,  V.  C.,  holding  that  it  was  not 
enough  to  exclude  the  rule,  that,  by  declaring  the  executors  to 
be  trustees  for  the  next  of  kin,  the  bequest  to  them  became 
altogether  inoperative  (q). 

-  in  case  of       It  has  also  been  held  applicable  to  the  case  of  real  estate, 
rea  estate.  .  equivalent  to  a  declaration  that 


the  estate  shall  be  held  by  the  executors  as  part  of  the  personal 
estate  of  the  person  named  (r). 

If,  where  the  bequest  is  to  the  executors  or  representatives  of 
a  third  person,  such  person  dies  in  the  lifetime  of  the  testator, 
the  question  is  whether,  as  his  title  did  not  commence  until  after 
his  own  death,  his  will  operates  upon  'the  property.  If  the  case 
of  Palin  v.  Hills  (s)  be-  law,  it  is  an  authority  for  answering  this 
question  in  the  negative  :  but  that  case  has  seldom  been  approved 
of;  and  in  Long  v.  Watkinson  (£),  a  contrary  decision  was  made. 
In  that  case,  although  A.  died  in  the  testator's  lifetime,  his  exe- 

(m)  See  Long  v.  JBlackall,  3  Ves.  483.  cutors   are  constituted  trustees  of   the 

(n)  1  Wm.  4,  c.  40.  undisposed-of  residue  for   the   next   of 

(o)  Stocks  v.   Dodsley,   1  Kee.   325  ;  kin. 

[See  also  Collier  v.  Squire,  3  Russ.  467  ;  (q)  See  Hinchdiffe  v.  Westwood,  2  De 

Mori-is  v.  Howes,  4  Hare,  599.  G  &  S.  216. 

(p)  Andrew  v.  Andrew,  1  Coll.  686.  (r)  Dixon  v.   Dixon,  24  Beav.   129  ; 

Some    (though  it   is  difficult,    from  the  Wellman  v.  Bowring,  2  Russ.  374,  3  Sim. 

terms   of    the  judgment,    to   determine  328. 

how  much)  reliance  was  placed  by  the  (s)  1  My.  &  K.  470,  ante,  101. 

V.  C.  on  1  Wm.  4,  c.  40,  whereby  exe-  (t)  17  Beav.  471,  ante  104. 
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fcutor  was  decreed  to  hold  the  legacy  upon  the  trusts  declared  by  CHAP.  xxix. 
the  will  of  A.  The  M.  R.,  after  observing  that  it  was,  in  his 
opinion,  inaccurate  to  lay  down  as  a  rule,  that  in  such  cases  the 
fund  belongs  either  to  the  residuary  legatee  or  to  the  next  of 
kin,  proceeded  to  say  that  it  belonged  to  the  persons  who  were 
interested  in  the  estate  of  the  person  to  whose  executors  it  was 
given  ;  a  disposition  which  would  in  some  cases  give  the  fund  to 
the  creditors,  in  others  to  the  pecuniary  legatees,  in  others  to  the 
residuary  legatees,  and  in  others  to  the  next  of  kin. 

On  the  same  principle  a  gift  to  the  personal  representative  of  Construction  of 
the  testator  himself  (u),  or  to  the  executors  or  administrators  of  exeeutors^f  A. 
another  person,  without  any  prior  gift  to  such  person  (a?),  forms  w/f*ht°0uAprior 
part  of  the  general  estate  of  the  testator,  or  such  other  person.] 

If,  however,  the  testator  explicitly  declares  that  the  executors  Gifts  to  execu- 
or  administrators  shall  be  entitled  for  their  own  benefit,  this  con-  j^  usf°r>>fc  c 
struction  must  prevail  against  any  suggestion  as  to  the  improba- 
bility of  such  a  mode  of  disposition. 

As,  in  Wallis  v.  Taylor  (y),  where  a  testatrix  bequeathed  a 
fund  to  trustees,  in  trust  to  pay  the  interest  for  the  separate  use 
of  her  daughter  for  life,  and,  after  her  decease,  upon  trust  to 
transfer  the  principal  to  her  executors  or  administrators,  to  and 
for  his,  her,  or  their  use  and  benefit  absolutely  for  ever ;  Sir  L. 
Shadwell,  V.  C.,  held,  that  the  husband  of  the  daughter,  on  his 
taking  out  administration,  was  absolutely  entitled  for  his  own 
benefit. 

In  this  case,  the  point  of  contention  was  not  so  much  whether  Remark  on 
the  administrator  was  entitled  in  his  own  right  beneficially,  or  in   io^  l 
his  representative  character  (this  being,  in  regard  to  a  husband - 
administrator,   a  matter  of   no  importance,  unless   there  are 
creditors,  as  he  retains  the  property  for  his  own  benefit),  but 
whether,  according  to  the  case   of  Palin  v.  Hills,  the  bequest 
was  not  to  be  construed  as  applying  to  the  next  of  kin.     The 
testator's  intimation,  that  the  legatees  should  take  for  their  own 
benefit,  was  not  only  consistent  with,  but,  perhaps,  was  rather 

[(u)  Smith  v.  Barneby,    2  Coll.  728  ;  In  Smith  v.  Dudley,  9  Sim.  125,  an  ulti- 

and  see  Mackenzie  v.  Mackenzie,  3  Mac.  mate  limitation  in  a  settlement  of  the 

&  Gr.  559.  wife's  property  to  "the  executors  and  ad- 

(x)  Morris  v.  Howes,  4  Hare,  599.]  ministrators  of  her  own  family"  was  held 

(y)  8  Sim.  241.     [See  also  Sanders  v,  to  carry  it  to  her  next  of  kin  as  personse 

Franks,    2  Mad.    147.     But   see   as  to  designate,  although  the  ultimate  limita- 

marriage  settlements,  Hames  v.  Ifames,  tion   of  the  husband's  property  to   the 

2  Kee.  646  ;  Marshall  v.   Collett,  1  Y.  &  executors  and  administrators  of  his  own 

C.  232  ;  Meryon  v.  Collett,  S  Beav.  386  ;  family  was  held  to  give  the  husband  the 

Johnson    v.   Routh,   27  L.  J.  Ch.   305.  absolute  interest.] 
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Gifts  to  rela- 
construed! 


CHAP,  xxix.  favourable  to  this  construction,  as  tending  to  shew  that  the 
testator  had  in  his  view  persons  who  might  reasonably  be 
presumed  to  be  intended  as  beneficial  objects  of  gift. 

The  word  relations  taken  in  its  widest  extent  embraces  an 
almost  illimitable  range  of  objects;  for  it  comprehends  persons 
of  every  degree  of  consanguinity,  however  remote,  and  hence, 
unless  some  line  were  drawn,  the  effect  would  be,  that  every 
such  gift  would  be  void  for  uncertainty.  In  order  to  avoid  this 
consequence,  recourse  is  had  to  the  Statutes  of  Distribution; 
and  it  has  been  long  settled,  that  a  bequest  to  relations  applies 
to  the  person  or  persons  who  would,  by  virtue  of  those  statutes, 
take  the  personal  estate  under  an  intestacy,  either  as  next  of 
kin,  or  by  representation  of  next  of  kin  (z)  . 

It  was  formerly  doubted  whether  this  construction  extended 
to  devises  of  [only]  real  estate,  but  the  affirmative  was  decided  in 
the  case  of  Doe  d.  Thwaites  v.  Over  (a),  where  a  testator  devised 
all  his  freehold  estates  to  his  wife  for  life,  and,  at  her  decease, 
to  be  equally  divided  among  the  relations  on  his  side  ;  and  it  was 

held'  tliat  the  three  first  cousins  of  the  testator,  who  were  his 
Statute  of  Dis-  next  of  kin  at  his  death,  were  entitled.  A  counter  claim  was 
made  by  the  heir  at  law,  who  was  the  child  of  a  deceased  first 
cousin,  and  who  contended  that  the  devise  was  void  for  uncer- 
tainty. One  of  the  first  cousins,  who  was  the  nearest  paternal 
relation,  also  claimed  the  whole,  as  being  designated  by  the 
words  "  on  my  side  ;  "  but  the  Court  was  of  opinion,  that 
those  words  did  not  exclude  the  maternal  relations,  they 
being  as  nearly  related  to  the  testator  as  the  relations  ex  parte 
paterna. 

The  rule  which  makes  the  Statutes  of  Distribution  the  guide 
in  these  cases  is  not  departed  from  on  slight  grounds.  Thus, 
the  exception  out  of  a  bequest  to  relations,  of  a  nephew  of  the 
testator  (who  was  the  son  of  a  living  sister),  was  not  considered 
a  valid  ground  for  holding  the  gift  to  include  other  persons  in 
the  same  degree  of  relationship,  and  thereby  let  in  the  children 
of  a  living  sister,  to  claim  concurrently  with  their  parent,  and 


Objects  of  a 


(z)  2  Ch.  Rep.  77  ;  Pre.  Ch.  401  ; 
Gilb.  Eq.  Ca.  92  ;  1  Atk.  469  ;  Ca.  t. 
Talb.  251  ;  2  Eq.  Ab.  368,  pi.  13  ;  Dick. 
50,  380;  Amb.  70;  1  T.  R.  435,  n., 
437,  n.  ;  1  B.  C.  C.  31  ;  3  ib.  234  ;  4  ib. 
207  ;  8  Ves.  38  ;  9  ib.  319  ;  16  ib.  27  ; 
19  ib,  423  ;  3  Her.  437,  689  ;  [over- 


ruling  Jones  y.  Beetle,  2  Vern.  381.  So 
"friends  and  relations,"  2  Ves.  87,  110.] 
But  as  to  powers  in  favour  of  relations, 
see  2  Sugd.  Pow.,  6th  Ed.,  255,  262, 
7th  Ed.  237. 

(a)  1  Taunt.  263. 
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other  surviving  brothers,  sisters,  and  the  children  of  a  deceased     CHAP.  xxix. 
brother  of  the  testator  (b) . 

[On  the  other  hand,  in  Greenwood  v.  Greenwood  (c),  where  a 
testatrix  gave  the  residue  "  to  be  divided  between  her  relations, 
that  is,  the  Greenwoods,  the  Everits,  and  the  Dows  :  "  the  tes- 
tatrix had  herself  explained  her  meaning,  and,  therefore,  the 
Everits,  although  not  within  the  degree  of  relationship  limited 
by  the  statute,  were  held  to  take  jointly  with  the  Greenwoods 
and  Dows,  who  were.] 

There  is,  it  seems,  no  difference  in  effect  between  a  gift  to   TO  " relation" 
relations  in  the  plural,  and  relation  in  the  singular;  the  former  m the smsular- 
would  apply  to  a  single  individual,  and  the  latter  to  any  larger 
number ;  the  term  relation  being  regarded  as  nomen  collectivum. 
And   this   construction   obtained    in   one   case  (d)    where   the 
expression  was  "  my  nearest  relation  of  the  name  of  the  Pyots." 

[A  gift  to  relations  is  regulated  by  the  Statute  of  Distribu-  Distribution  is 
tion,  only  so  far  as  regards  the  ascertainment  of  the  objects  of  Per  caPita- 
the  gift ;  the  statute  does  not  determine  the  proportions  in 
which  they  take ;  consequently  the  property  is  distributed  per 
capita,  or  equally  among  the  several  individual  objects  of  every 
degree,  not  per  stirpes,  or  proportionally  among  the  stocks.  A 
contrary  proposition  has,  indeed,  been  advanced,  chiefly  on  the 
authority  of  the  case  of  Pope  v.  Whitcombe  (e),  which,  however, 
it  is  now  discovered  decides  no  such  point  (/).  The  weight  of 
authority  agrees  with  what  would  appear  a  priori  to  be  the 
correct  principle,  namely,  that  in  this,  as  in  all  other  cases  of 
devises  or  bequests  to  a  class,  one  general  rule  prevails,  and  that 
the  objects,  once  ascertained,  take  per  capita  (g).  Lord  St. 
Leonards  has  stated  that  he  sees  no  reason  why,  when  the  objects 
are  ascertained,  the  statute  should  control  the  shares  in  which 
they  take  (h) .  And  in  the  case  of  Attorney-  General  v.  Doyley  (i), 
under  a  gift  implied  from  an  exclusive  power  of  appointing  to 


(6)  Rayner  v.  Mowlray,  3  B.  C.  C.  ell's  Dev.  by  Jarm.  290,  n.  In  the  case 

234.  of  Lowndes  v.  Stone,  4  Ves.  649,  referred 

[(c)  1  B.  C.  C.  32,  n.  See  Stampe  v.  to  in  support  of  the  same  proposition,  the 

Cooke,  1  Cox,  234,  stated  post ;  Griffith  will  was  held  void  for  uncertainty,  and 

v.  Jones,  2  Freem.  96.]  so  the  case  was  reduced  to  one  of  simple 

(d)  Pyol  v.  Pyot,   1  Ves.  337  ;  [and  intestacy. 

see  per  Lord  Loughborough,   Marsh  v.  (/)  2  Sugd.  Pow.  246,  605,  7th  Ed. 

Marsh,  1  B.  0.  C.  294.    So  of  the  words  (g)  See  as  to  gifts  to  "descendants," 

"inheritor,"    "party,"    &c.,    Boys   v.  "issue,"    &c.,  ante,    p.   89;    "next  of 

Bradley,  17  Jur.  159,  517.  kin,"  ante,  p.  95. 

(e)  3  Her.  689,  reported  ex  relatione.  (h)  2  Sugd.  Pow.  246,  7th  Ed. 
See  first  edition  of  this  work,  and  1  Pow-           (»)  4  Vin.  Ab.  485,  7  Ves.  58,  n. 
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CHAP.   XXIX. 


A  fortiori 
where  there  are 
words  cl  irecting 
equal  dis- 
tribution. 


<!  Near"  and 
' '  nearest " 
relations. 


[tlie  testator's  relations,  the  fund  was  decreed  to  be  divided 
among  the  legatees  share  and  share  alike,  and  a  similar  decision 
has  lately  been  made  by  Sir  J.  Romilly,  M.  R.,  in  Tiffin  v. 
Longman  (k) . 

In  several  early  cases  it  has  happened  that]  the  testator  had 
introduced  into  the  gift  expressions  pointing  at  equality  of  parti- 
cipation, and,  of  course,  it  was  held  that  the  statutory  mode  of 
distribution  was  excluded,  and  all  the  objects  of  every  degree 
were  entitled  in  equal  shares  (/). 

Where  all  the  objects  within  the  line  are  of  equal  degree 
[the  question  cannot  arise :  since  in  either  view,  and  whether 
there  be  such  expressions  as  those  just  noticed  or  not,  the  result 
must  be  the  same  (m)  :]  for  instance,  if  the  testator  left  no  child 
but  nine  grandchildren  descended  from  two  stocks,  the  property 
would  be  divisible,  not  into  moieties,  one  to  the  children  of  each 
deceased  child,  but  among  all  the  grandchildren  pari  passu,  i.  e. 
each  would  take  one-ninth  ;  the  distribution  in  the  one  case 
being  per  stirpes,  and  in  the  other  per  capita. 

The  objects  of  a  gift  to  "  relations  "  are  not  varied  by  its 
being  associated  with  the  word  "near "(ft).  But  where  the 
gift  is  to  the  "nearest  relations/'  the  next  of  kin  will  take,  to 
the  exclusion  of  those  who,  under  the  statute,  would  have  been 
entitled  by  representation.  Thus,  surviving  brothers  and  sisters 
would  exclude  the  children  of  deceased  brothers  and  sisters  (o). 


Effect  of  an  ex-  [(*0  15  Beav.  275.  Where  a  bequest, 
press  reference  construed  to  mean  a  bequest  to  next  of 
to  the  statute.  tin»  is  expressed  in  terms  which  have 
immediate  reference  to  the  statute,  the 
whole  gift  must  be  regulated  thereby, 
as  if  a  legacy  be  given  to  ' '  the  persons 
who  would  have  been  entitled  Tinder  the 
statute  in  case  the  testator  had  died  in- 
testate." Here  Sir  /.  Knight  Bruce 
thought  the  wife  and  daughter  (the  per- 
sons described)  could  not  take  equally, 
because  the  description  in  the  will  was 
one  not  of  persons  merely,  but  of  interest 
also,  Martin  v.  Glover,  1  Coll.  269  ; 
Horn  v.  Coleman,  1  Sm.  &  Gif.  169; 
Downes  v.  Bullock,  25  Beav.  55.  And, 
although  under  a  gift  to  the  ' '  legal  repre- 
sentatives of  A.,  share  and  share  alike," 
or  "unto  and  among  the  persons  entitled 
in  case  of  intestacy,"  the  legatees  take  per 
capita,  Smith  v.  Palmer,  7  Hare,  225  ; 
Richardson  v.  Richardson,  14  Sim.  526; 
yet  a  bequest  to  the  "  next  legal  represen- 
tatives of  A.  and  B.,  share  and  share  alike," 
was  held  in  Booth  v.  Vicars,  1  Coll.  6, 
to  carry  the  legacy  to  them  per  stirpes, 


the  word  representatives  (combined  with 
other  circumstances)  rendering  that  con- 
struction necessary,  and  the  words  "share 
and  share  alike"  being  referable  to  the 
different  stocks  of  A.  and  B.  So  Alker 
v.  Barton,  12  L.  J.  Ch.  16  ;  Holloway  v. 
Radcliffe,  23  Beav.  163  ;  Jacols  v.  Ja- 
cobs, 16  Beav.  557.  See,  however,  and 
consider  Walker  v.  Marquis  of  Camden, 
16  Sim.  331,  in  which  the  decision  in 
favour  of  joint  tenancy  implies  equality  of 
interest,  or  at  least  a  departure  from  the 
statute.  GodTcin  v.  Murphy,  2  Y.  &  C. 
C.  C.  351,  a  similar  case,  has  been  doubted 
by  the  judge  who  decided  it ;  see  8  Hare, 
307.] 

(1)  Thomas  v.  Bole,  Cas.  t.  Talb.  251; 
Green  v.  Howard,  1  B.  C.  C.  31 ;  Rayner 
v.  Mowbray,  3  ib.  234  ;  Butler  v.  Strat- 
ton,  ib.  369.  [Masters  v.  Hooper,  4  B. 
C,  C.  207,  if  contra  is  not  law. 

(m)  Colev.  Wade,  16  Ves.  27  ;  Ham's 
Trust,  2  Sim.  N.  S.  106.] 

(n)  Whithorne  v.  Harris,  2  Ves.  527. 
See  also  19  Ves.  403. 

(o)  Pyot  v.  Pyot,  1  Ves.  335  ;  Marsh 
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or  a  living  child  or  grandchild,  the  issue  of  a  deceased  child  or     CHAP.  xxix. 

grandchild.      [And  on  the  other  hand,  upon  the  same  principle, 

all  who  stand  in  the   same  degree  must  take  under  the  will, 

though  only  some  of  them  would  have  been  entitled  under  the 

statute  (p).~\     Where,  however,  the  testator  added  to  a  devise  to  Nearest  rela-^ 

nearest  relations,  the  words  "  as  sisters,  nephews,  and  nieces,"    ters^nephewlT 

Sir  Lloyd  Kenyan,  M.  R.,  directed  a  distribution  according  to  and  nieces." 

the  statute  ;  and  they  were  held  to  take  per  stirpes.  though  it 

was  contended,  that  all  the  relations  specified  should  take  per 

capita,  including  the  children  of  a  living  sister.     His  Honor, 

however,  thought  that  the  testator  had  a  distribution  according 

to  the  statute  in  his  view ;  at   all  events,  that  the  contrary  was 

not  sufficiently  clear  to  induce  him  to  depart  from  the  common 

rule.  The  children  of  the  living  sister,  therefore,  were  excluded  (<?).   Relations  of 

As  relations  by  the  half-blood  are  within  the  statute,  so  they  ^e  half-blood, 
are  comprehended  in  gifts  to  next  of  kin  and  to  relations ;  and 
a  bequest  to  the  next  of  kin  of  A.  "  of  her  own  blood  and  family 
as  if  she  had  died  sole,  unmarried,  and  intestate,"  has  received 
the  same  construction  (r). 

A  gift  to  next  of  kin  or  relations,  of  course,  does  not  extend  Relations  by 
to  relations  by  affinity  (s}}  unless  the  testator  has  subjoined  to  affinify- 
the  gift  expressions  declaratory  of  an  intention  to  include  them. 
Such,  obviously,  is  the  effect  of  a  bequest  expressly  to  relations 
"  by  blood  or  marriage,"  (t)  [or  "  on  both  sides  "  (u)~]  which  lets 
in  all  persons  married  to  relations.  It  is  clear  that  a  gift  to  next 
of  kin  or  relations* does  not  include  a  husband  (v)  or  wife  (a?) ; 
and  such  has  been  also  the  adjudged  construction  of  a  bequest 
to  "  my  next  of  kin,  as  if  I  had  died  intestate  (y)  ;  "  the  latter 
words  being  considered  not  to  indicate  an  intention  to  give  to 
the  persons  entitled  under  the  statute  at  all  events  ;  i.  e.  whether 
next  of  kin  or  not.  [But  under  a  bequest  to  "legal"  or 
te  personal  representatives,"  (where  those  words  are  held  to  mean 
persons  entitled  as  upon  an  intestacy,)  the  terms  not  implying 


v.  Marsh,   1  B.   C.   C.    293  ;   Smith  v.  (t)  Devisme  v.  Mellish,  5  Ves.  529. 

Campbell,  19  Ves.  400,  Coop.  275.    But  [(u)  Frogley  v.  Phillips,  6  Jur.  N.  S. 

see  Edge  v.  Salisbury,  Amb.  70.  641.] 

[(p)  See   Withy  v.  Mangles,  4  Beav.  (v}   Watt  v.    Watt,  3  Ves.  244;  An- 

358,  10  Cl.  &  Fin.  215,  ante,  95.]  dersonv.  Dawson,  15  ib.  537;  Bailey  v. 

(q)  Stampe  v.  Coole,  1  Cox,  234.  Wright,  18  ib.  49,  1  Sw.  39. 

(r)  Cotton  v.  SarancTce,  1  Mad.  45.  (x)  Nichollsv.  Savage,  cit.  18  Ves.  53. 

(s)  Maitland  v.   Adair,  3  Ves.  231  ;  (y)  GarricTcv.  Lord  Camden,  14  Ves. 

[Harvey  v.  Harvey,  5  Beav.   134.     See  372.     [See  also  Davies  v.  Bailey,  1  Ves. 

Craik  v.  Lamb,  1  Coll.  489,  494.]  84  ;   Worseley  v.  Johnson,  3  Atk.  758. 
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CHAP.  XXIX. 


Husband  is 
entitled  para- 
mount, not 
under,  the 
statute. 


Gifts  "to poor 
relations,"  how- 
construed. 


[kindred  or  relationship,  a  wife  is  entitled  to  a  share  (z) :  but  not 
a  husband,  the  constructive  reference  to  the  statute  excluding 
him  (a) ;  for  he  is  not,  nor  can  he  take  under  a  bequest  as,  a 
person  entitled  under  the  Statutes  of  Distribution  to  his  wife's 
personal  estate  (b).  "He  is  entitled  by  a  right  paramount. 
The  statute  of  22  &  23  Charles  2  is  in  terms  so  worded  that  it 
might  have  included  the  husband,  not  so  as  to  give  him  a  right, 
but  to  take  away  a  right  from  him.  That  difficulty  afterwards 
having  been  contemplated,  a  declaratory  clause  was  introduced 
into  the  Statute  of  Frauds,  to  say  that  the  Statute  of  Distribu- 
tion was  not  intended  to  have  any  such  effect.  The  effect  of 
the  clause  thus  introduced  was  to  leave  the  husband  just  in  the 
condition  in  which  he  was  before  the  passing  of  the  Statute  of 
Distribution :  namely,  with  a  right  to  appropriate  the  property 
to  himself,  a  right  which  belonged  to  him  independently  of  any 
statute.  He  has  the  same  right  now  "  (c).  A  wife  is  differently 
situated  :  she  is  entitled  to  her  share  under  the  Statutes  of 
Distribution.] 

A  difficulty  in  construing  the  word  relations  sometimes  arises 
from  the  testator  having  superadded  a  qualification  of  an  indefi- 
nite nature  \  as  where  the  gift  is  to  the  most  deserving  of  his 
relations;  or  to  his  poor  or  necessitous  relations.  In  the  former 
case,  the  addition  is  disregarded,  as  being  too  uncertain  (d) ; 
and  the  better  opinion,  according  to  the  authorities  is,  that  the 
word  poor  also  is  inoperative  to  vary  the  construction,  though 
the  cases  are  somewhat  conflicting  (e) .  In  an  early  case  (/)  it 


[(z)  Cotton  v.  Cotton,  2  Beav.  67,  10 
Beav.  365,  n. ;  Smith  v.  Palmer,  7  Hare, 
225  ;  Holloway  v.  Radcli/e,  23  Beav. 
163.  Although  in  Booth  v.  Vicars,  1 
ColL  6,  Sir  /.  K.  Bruce  made  use  of  the 
•word  "consanguinity,"  he  expressly 
guarded  himself  on  a  subsequent  occa- 
sion, Wilson  v.  Pilkington,  11  Jur.  537, 
against  the  supposition  that  he  intended 
thereby  to  exclude  the  widow.  Robinson 
v.  Smith,  6  Sim.  49,  proceeded  on  spe- 
cial grounds,  in  the  same  manner  as  Bul- 
mer  v.  Jay,  4  Sim.  48,  3  My.  &  K.  197. 

(a)  Kingv.  Cleaveland,  26  Beav.  166, 
4  De  G.  and  Jo.  477  ;  and  see  Re  Wai- 
tons  estate,  25  L.  J.  Gh.  569,  cited  ante, 
72,  n.  But  why  should  a  reference  to 
the  statute  be  implied  ?  There  appears 
to  be  much  reason  in  favour  of  taking 
the  words  to  mean  those  persons  who  are 
entitled  to  the  personal  estate  in  case  of 
intestacy.  Generally  these  persons  must 
be  ascertained  by  reference  to  the  statute : 


but  is  not  that  accidental  ?  There  is 
nothing  importing  consanguinity.  If  a 
woman  dies  leaving  a  husband,  why 
should  his  beneficial  title  be  worse  be- 
cause he  is  also  the  legal  personal  repre- 
sentative in  the  strict  legal  sense  ? 

(6)  Milne  v.  Gilbart,  2  D.  M.  &  G. 
715,  affirmed  on  re-hearing,  5  D.  M.  & 
G.  510.  And  see  Watts  v.  Watts,  3 
Ves.  244. 

(c)  Per  Lord  Cranworth,  L.  J.,  Milne 
v.  Gilbart,  2  D.  M.  &  G.  722.    "  It  may 
be  that  he  is  entitled  to  administer  un- 
der the  statute  of  31  Edw.  3,  c.  11,  but 
this  is  a  different  right,"  ib.] 

(d)  Dot/ley  v.  Att.-Gen.,  4  Vin.  Abr. 
485,  pi.  16,  2Eq.  Ca.  Abr.  194,  pi.  15. 

(e)  Widmore  v.  Woodro/e,  Amb.  636 
S.  C.  Anon.,  1  P.  W.  327. 

(/)  Anon.,  1  P.  W.  327.  [See  also 
Gower  v.  Mainwaring,  2  Ves.  87,  110  ; 
Griffith  v.  Jones,  2  Gh.  Rep.  394,  2  Freem. 
96.] 
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was  a  said  that  the  word  "poor"  was  frequently  used  as  terra  CHAP,  xxix, 
of  endearment  and  compassion ;  as  one  often  says,  my  poor 
father,  &c. ;  and  accordingly  a  countess  (but  who,  it  seems, 
had  not  an  estate  equal  to  her  rank)  was  held  to  be  entitled 
under  such  a  bequest.  In  Widmore  v.  Woodroffe  (a),  a  testator 
bequeathed  two-thirds  of  his  property  to  the  most  necessitous  of 
his  relations  by  his  father's  and  mother's  side;  and  Lord 
Camden  said  the  bequest  would  stand  upon  the  word  "relations" 
alone,  the  word  "poor"  being  added,  made  no  difference;  there 
was  no  distinguishing  between  the  degrees  of  poverty.  This 
decision  may  be  considered  to  have  overruled  the  earlier  case 
of  Attorney -General  v.  Buckland  (h),  in  which  a  gift  to  poor 
relations  was  extended  to  necessitous  relations  beyond  the 
Statutes  of  Distribution. 

In  several  cases,  gifts  to  poor  relations  seem  to  have  been  Gifts  to  poor 
regarded  as  charitable  dispositions.     Thus  in  the  case  of  Isaac  ^dodl^' 
v.  Defriez  (i),  where  the  bequest  was  to  the  testator's  own  and  charity. 
his  wife's  "poorest  relations,1'  to  be  distributed  proportionably, 
share   and   share  alike,  at  the   discretion  of  his  executors,  it 
seems  to  have  been  considered  as  a  charity,  but  was  confined  to 
persons  who  were  within  the  Statutes  of  Distribution. 

So  in  Bnmsden  v.  Woolredge  (k),  where  B.  bequeathed  5007. 
on  a  certain  event,  to  be  distributed  among  his  mother's  poor 
relations.  Also  W.  (the  brother  of  B.)  devised  real  estates  to 
A.  and  his  heirs,  in  trust  to  sell  to  pay  debts,  and  pay  the 
overplus  to  such  of  his  mother's  poor  relations,  as  A.,  his  heirs, 
&c.,  should  think  objects  of  charity;  Sir  Thomas  Sewell,  M.  R., 
held,  that  the  true  construction  of  both  wills  was,  "  such  of  my 
mother's  relations  as  are  poor  and  proper  objects."  He  said 
the  difference  was,  that  the  latter  gave  a  discretionary  power  to 
the  executor,  and  the  former  did  not. 

Again,  in  the  case  of  White  v.  White  (I),  a  legacy  of  3,000/. 
for  the  purpose  of  putting  out  poor  relations  apprentices  was 
supported  as  a  charity. 

In  the  case  of  Mahon  v.  Savage  (m),  a  testator  bequeathed  to 
his  executor  1,000/.,  to  be  distributed  among  his  (the  testator's) 
poor  relations,  or  such  other  objects  of  charity  as  should  be 

(g)  Amb.  636.     [See  also  Goodinge  v.  373,  n. 
Goodinge,  1  Ves.  231.]  (fc)  Amb.  507,  Dick.  380. 

(A)  Cited  1  Ves.   2-31,   Amb.   71,  n.,  (I)  7  Ves.  423  ;  seeAtt.-Gen.  v.  Price, 

Blunt's  ed.  17  Ves.  371. 

(i)  Amb.  595  ;  more  correctly,  17  Ves.  (m)  1  Sch.  &  Lef.  111. 
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CHAP,  xxix.  mentioned  in  his  private  instructions.  He  left  no  instructions; 
and  it  was  held  by  Lord  Redesdale  that  the  testator's  design 
was  to  give  to  them  as  objects  of  charity,  and  not  merely  as 
relations.  His  Lordship  thought  that  the  executors  had  a 
discretionary  power  of  distribution,  and  need  not  include  all 
the  testator's  poor  relations. 

Remark  on  This  case  is  clearly  distinguishable  from  a  simple  gift  to  poor 

•Salvage.  '  relations ;  for  the  additional  words  denoted  that  charity  was  the 
main  object  of  the  testator.  The  same  remark  applies  to  the 
will  of  W.  in  Brunsden  v.  Woolredge ;  which  decision,  in  regard 
to  the  will  of  B.,  is  not  reconcilable  with  Widmore  v.  Woodroffe; 
but  the  Court  probably  allowed  itself  to  be  influenced  by  the 
terms  of  the  other  will. 

In  a  subsequent  case  (ri),  Sir  J.  Leach,  M.  R.,  held  that  a 
devise  of  real  estates  to  trustees  "in  trust  to  pay  the  rents  to 
such  of  my  poor  relations  as  my  trustees  shall  think  most 
deserving,"  was  a  charitable  trust,  and  consequently  was  void 
as  a  gift  of  an  interest  in  land. 

The  question,  however,  which  more  than  any  other  has  been 
the  subject  of  controversy  in  gifts  to  next  of  kin  and  relations, 
At  what  period  refers  to  the  period  at  which  the  objects  are  to  be  ascertained; 
are  to  beaaoer-  *n  other  words,  whether  the  person  or  persons  who  happen  to 
tained.  answer  the  description  at  the  testator's  death,  or  those  to  whom 

it  applies  at  a  future  period,  are  intended.  Where  a  devise  or 
bequest  is  simply  to  the  testator's  own  next  of  kin,  it  necessarily 
applies  to  those  who  sustain  the  character  at  his  death.  It  is 
equally  clear  that  where  a  testator  gives  real  or  personal  estate 
to  A.  (a  stranger)  during  his  life,  or  for  any  other  limited 
interest,  and  afterwards  to  his  own  next  of  kin,  those  who 
stand  in  that  relation  at  the  death  of  the  testator  will  be 
entitled,  whether  living  or  not  at  the  period  of  distribution  (o) ; 
there  being  nothing  in  the  mere  circumstance  of  the  gift  to 
the  next  of  kin  being  preceded  by  a  life  or  other  limited 
interest  to  vary  the  construction ;  the  result  in  fact  being  the 
same  as  if  the  gift  had  been  ' '  to  my  next  of  kin,  subject  to  a 
life  interest  in  A"  The  death  of  A.  is  the  period,  not  when 
the  objects  are  to  be  ascertained,  but  when  the  gift  takes  effect 
in  possession. 

(»)  Holly.  Alt. -Gen.,  Rolls,  28  July,       131.     See  also  3  B.  C.  C.  234;    4  ib. 
1829.  207;  3  East,  278.    [Taral.  346;  4  Jur. 

(o)   Harrington    v.    ffarte,    1    Cox,       N.  S.  407.] 
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Where  the  gift  is  to  the  next  of  kin  of  a  person  then  actually  CHAP.  xxix. 
dead,  or  who  happens  to  die  before  the  testator,  the  entire  pro-  Next  of  kin 
perty  (at  least,  if  there  be  no  words  severing  the  joint  tenancy),  of  deceased 
vests  in  such  of  the  objects  as  survive  the  testator  (p).  [But 
where  (q)  a  testator  directed  a  sum  of  money  to  be  "  divided 
between  and  amongst  the  relations  of  his  late  wife  in  such 
manner,  shares,  and  proportions  as  would  have  been  the  case 
if  she  had  died  possessed  of  the  said  sum  a  spinster  and 
intestate,"  it, was  held  by  Sir  R.  T.  Kindersley,  V.C.,  that  the 
shares  of  those  who  died  before  the  testator  lapsed,  because  the 
words  of  the  bequest,  amounting  to  an  express  reference  to 
the  Statutes  of  Distribution,  excluded  the  idea  that  the  legatees 
should  take  as  a  class.  The  V.  C.  seems,  however,  to  have 
thought  that  without  this  reference,  and  notwithstanding  the 
words  of  severance,  the  next  of  kin  would  have  taken  as  a  class, 
and  consequently  the  survivors  alone  would  have  been  entitled 
to  the  whole  (r).] 

If  the  gift  be  to  the  next  of  kin  or  relations  of  a  person  who 
outlives  the  testator,  of  course  the  description  cannot  apply  to 
any  individual  or  individuals  at  his  (the  testator's)  decease,  or 
at  any  other  period  during  the  life  of  the  person,  whose  next 
of  kin  are  the  objects  of  gift  (s).  The  vesting  must  await  his 
death,  and  will  apply  to  those  who  first  answer  the  description, 
without  regard  to  the  fact  whether  by  the  terms  of  the  will  the 
distribution  is  to  take  place  then  or  at  a  subsequent  period  (/). 

The  rule  of  construction,  which  makes  the  death  of  the 
testator  the  period  of  ascertaining  the  next  of  kin,  is  adhered 
to,  notwithstanding  the  terms  of  the  will  confine  the  gift  to 

(p)   Yaux  v.  Henderson,  1  J.   &  W.  wife,  and  not  at  the  testator's  death,  was    Remark  on 
388,  n.     There  being  no  words  of  sever-  therefore  not  a  gift  to  a  class.     See  par-    Hani's  Trust. 
ance,  the  question,  whether  the  gift  could.  ticularly  his  judgment,  as  reported,   15 
be  read  as  applying  to  such  of  the  next  of  Jur.   1121.     It  may  be  material  to  con- 
kin  as  survive  the  testator,  did  not  arise,  sider  how  far  such  a  ground  is  consistent 
as  they  were  entitled  quacunque  via.  with  the  decisions  in  Viner  v.  Francis,  2 

[(q)  Ham's  Trust,  2  Sim.  N.  S.  106.  B.  C.  C.  658,  2  Cox,  190  ;  Lee  v.  Pain, 

(r)  See  also  Philps  v.  Evans,  4  De  GK  4  Hare,  250 ;  Leigh  v.  Leigh,  17  Beav. 

&  S.    188;  where,   however,   the  precise  605.] 

point  was  not  raised,  the  question  lying  (s)  Danvers  v.  Earl  of  Clarendon,  1 

between  the  next  of  kin  at  the  testator's  Vern.  35. 

death  and  those  at  the  death  of  the  te-  (t)  Cruwys  v.   Colman,    9   Ves.    319. 

nant   for  life.       And   see    Wharton  v.  [Smith  v.  Palmer,  7  Hare,  225  ;  Gundry 

Barker,  4  Kay  &  J.  502.  v.  Pinniger,  14  Beav.  94,  1  D.  M.  &  Gr. 

Sir  R.  T.  Kindersley  seems  to  have  502  ;    Walker  v.  Marquis  of  Camden, 

rested  his  judgment  in  some  measui-e  on  16  Sim.  329.     As  to  Sooth  v.  Vicars,   1 

the  ground  that  the  gift  being,  in  effect,  Coll.  6,  and  Godkin  v.  Murphy,  2  Y.  & 

one  to  a  number  of  persons,  to  be  ascer-  C.  C.  C.  351,  see  1  D.  M.  &  Gr.  504,  8 

tained  at  the  death  of  the  testator's  late  Hare,  307.] 
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CHAP.  XXIX. 


Next  of  km 
living  at  a 
future  period. 


Prior  legatee 
for  life,  himself 
one  of  the  next 
of  kin. 


Effect  where 
legatee  for  life 
is  sole  next  of 
kin. 


next  of  kin  living  at  the  period  of  distribution ;  for  this  merely 
adds  another  ingredient  to  the  qualification  of  the  objects,  and 
makes  no  farther  change  in  the  construction.  Indeed,  it  rather 
affords  an  argument  the  other  way. 

Thus,  where  (u)  a  testator  directed  personal  estate,  and  the 
produce  of  real  estate,  to  be  laid  out  for  accumulation  for  ten 
years,  and  then  a  certain  part  thereof  divided  among  such  of 
the  testator's  next  of  kin  and  personal  representatives  as  should 
be  then  living,  Lord  Thurlow  held,  that  the  next  of  kin  at 
the  testator's  death,  surviving  the  specified  period,  were  entitled; 
for  it  was  plain  that  the  testator  meant  some  class  of  persons,  of 
whom  it  was  doubtful  whether  they  would  live  ten  years. 

The  same  construction  prevails,  though  the  tenant  for  life,  at 
whose  death  the  distribution  is  to  be  made,  is  himself  one  of  the 
next  of  kin.  As  where  (x)  a  testator  bequeathed  5,000/.  in  trust 
for  his  daughter  for  life,  and  after  her  decease  for  her  children 
living  at  her  decease,  in  such  shares  as  she  should  appoint ;  and 
in  case  she  should  leave  no  child,  then  as  to  1, GOO/.,  part  thereof, 
in  trust  for  the  executors,  administrators,  and  assigns  of  the 
daughter;  and  as  to  4,000/.,  the  remainder,  in  trust  for  the 
person  or  persons  who  should  be  his  heir  or  heirs  at  law. 
The  daughter  died  without  leaving  children.  She  and  two 
other  daughters  were  the  testator's  heirs  at  law.  Sir  R.  P. 
Arden,  M.  R.,  held  the  heirs  at  the  time  of  the  testator's  death 
to  be  entitled,  from  the  absence  of  expression,  shewing  that 
these  words  were  necessarily  confined  to  another  period,  which, 
he  said,  required  something  very  special.  He  thought  the 
word  tf  heirs "  was  to  be  construed  as  next  of  kin,  but  this 
it  was  unnecessary  to  determine,  the  daughters  being  entitled 
quacunque  via. 

[So  far  the  law  has  long  been  clearly  settled.  But  it  was 
made  a  question,  notwithstanding  the  generality  of  the  principle 
asserted  by  Sir  R.  P.  Arden,  whether,  if  the  person  taking  the 
life  interest  were  the  sole  next  of  kin  at  the  death  of  the  tes- 
tator, an  intention  was  not  ipso  facto  shewn  that  the  gift -should 
vest  in  the  person  answering  the  description  at  the  death  of  the 


(u)  Spink  v.  Lewis,  3  B.  C.  C.  355. 
[Bishop  v.  Cappel,  1  De  GK  &  S.  411.] 

(x)  Holloivay  T.  ffolloway,  5  Ves. 
399.  [Harrington  v.  ffarte,  1  Cox,  131 ; 
Masters  v.  Hooper,  4  B.  C.  C.  207  ; 
Doe  d.  Garner  v.  Lawson,  3  East,  278  ; 


Lasbury  v.  Newport,  9  Beav.  376 ; 
Jenkins  v.  Gower,  2  Coll.  537 ;  Wilkin- 
son v.  Garrett,  ib.  643  ;  Wilson  v.  Pil- 
Icinyton,  11  Jur.  537,  cast  on  a  settle- 
ment ;  Holloway  v.  Radcliffe,  23  Beav. 
163  ;  Starr  v.  Newoerry,  ib.  436," 
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[tenant  for  life.  And  several  authorities  are  to  be  found  favour-  CHAP.  xxix. 
ing  this  distinction,  of  which  one  of  the  first  in  time  and 
importance  was]  the  case  of  Jones  v.  ColbecJc  (y),  where  a 
testator  devised  the  residue  of  his  estate  to  the  children  of  his 
daughter  M.,  and  until  she  should  have  children,  or  if  she 
should  survive  them,  then  to  the  separate  use  of  M.  during 
her  life ;  and  after  the  decease  of  his  said  daughter  and  her 
children,  in  case  they  should  all  die  under  twenty-one,  that  the 
residuum  should  go  and  be  distributed  among  his  relations  in  a 
due  course  of  administration.  The  daughter  was  the  only  next 
of  kin  at  the  testator's  death.  Sir  W.  Grant)  M.  R.,  thought 
it  was  clear  that  the  testator  intended  to  speak  of  relations  not 
at  the  time  of  his  own  death,  but  at  that  of  his  daughter  or  her 
issue  under  twenty-one  ;  his  Honor  deeming  it  impossible  that 
the  testator  could  mean  that  the  relations  who  were  to  take  in 
that  event  were  the  daughter  herself,  who  the  testator  evidently 
thought  would  survive  him,  [and  to  whom  the  expression  "  my 
relations  "  was  quite  inappropriate.] 

Again,  in  Briden  v.  Hewlett  (z),  where  a  testator  bequeathed  Effect  where 
all  his  personalty  in  trust  for  his  mother  for  life,  and  after  her  for  life  was  sole 
decease,  unto  such  persons  as  she  by  will  should  appoint ;  and  next  of  km' 
in  case  his  mother  should  die  without  a  will,  then  to  such  person 
or  persons  as  ivould  be  entitled  to  the  same  by  virtue  of  the 
Statute  of  Distributions.  The  mother  was  the  testator's  sole 
next  of  kin  at  his  death;  and  Sir  /.  Leach,  M.  R.,  held  that 
she  was  not  entitled  absolutely  in  this  character,  and  that  the 
property  devolved  to  the  testator's  next  of  kin  at  the  time  of 
the  decease  of  the  mother.  "  It  is  impossible/'  said  his  Honor, 
"  to  contend  that  this  testator  meant  to  give  the  property  in 
question  absolutely  and  entirely  to  his  mother,  because  he  gives 
it  to  her  for  life,  with  a  power  of  appointment.  In  case  of  her 
death  without  a  will,  the  testator  gives  his  property  to  such 
person  or  persons  as  would  be  entitled  to  it  by  virtue  of  the 
Statute  of  Distributions.  Entitled  at  what  time  ?  The  word 
'  would'  imports  that  the  testator  intended  his  next  of  kin  at 
the  death  of  his  mother." 

So  where  property  was  given  to  a  testator's  next  of  kin  in  Bequest  in  de- 


(y)  8  Ves.  38.     ["  That  case  has  the  Sir  /.  Stuart,  V.  C.,  1  Sm.  &  Gif.  122,] 
singular  property  of  being  often  cited  as  (z)  2  My.  &  K.  90.     But  see  Harvey 

an  authority,  always  considered  as  open  v.  Harvey,  3  Jur.  949,  post, 
to  observation,  and  never  followed,"  per 
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feazance  of  a 
prior  gift  to 
the  persons 
who  are  pre- 
sumptive next 
of  kin. 


Remark  on 
Miller  v. 
Eaton. 


Effect  where 
such  person 
was  owe  of  next 
of  kin. 


defeazance  of  a  prior  gift  in  favour  of  persons,  who,  if  they 
survived  him,  would  be  his  next  of  kin  at  his  death,  the  gift  was 
considered  as  pointing  to  next  of  kin  at  a  future  period.  As 
where  (a)  a  testator  bequeathed  the  residue  of  his  personal 
estate,  upon  trust  (among  other  things)  to  raise  the  sum  of  200/., 
and  pay  the  same  to  his  son  J.,  and  he  gave  the  interest  of  the 
residue  of  the  personalty  to  his  (testator's)  widow  for  life ;  and, 
after  her  decease,  one  moiety  to  his  son  C.,  and  the  other  moiety 
thereof  to  J.  By  a  codicil  he  declared,  that  in  case  his  son  C. 
should  die  in  the  lifetime  of  the  testator's  widow,  and  his  son  J. 
should  be  living,  he  gave  to  J.  the  share  of  C. ;  but,  in  case  C. 
and  J.  should  both  die  in  the  lifetime  of  the  testator's  wife,  he 
directed,  that,  after  her  decease,  the  whole  of  the  residue  of  his 
personal  estate,  after  securing  a  certain  annuity,  should  go  to, 
and  be  divided  among  all  and  every  his  (the  testator's}  next  of 
kin,  in  equal  shares.  C.  and  J.  survived  the  testator,  and  died 
in  the  lifetime  of  the  widow.  Sir  W.  Grant,  M.  R.,  held,  that, 
as  the  testator  had  given  by  express  bequest  to  his  sons,  who 
were  his  next  of  kin  living  at  his  death,  he  must,  when  he  used 
the  term  "  next  of  kin,'*'  have  meant  his  next  of  kin  at  some 
other  period  than  at  his  decease,  and,  therefore,  that  the  next 
of  kin  at  the  death  of  the  widow,  and  not  at  the  death  of  the 
testator,  were  entitled.  It  is  to  be  observed,  however,  that  the 
sons,  even  if  they  survived  the  testator,  were  not  necessarily 
his  sole  next  of  kin  at  his  death,  as  he  might  have  had  other 
children. 

And  the  circumstance,  that  the  prior  legatee,  whose  interest, 
on  his  death  without  issue,  or  other  such  contingency,  is  divested 
in  favour  of  the  ulterior  gift  to  the  testator's  next  of  kin,  was 
one  of  such  next  of  kin  at  the  time  of  his  (the  testator's) 
death,  has  been  deemed  a  sufficient  ground  for  construing  the 
words  to  import  next  of  kin  at  the  happening  of  the  con- 
tingency. 

Thus,  in  the  case  of  Butler  v.  Bushnell  (h),  where  a  testator 
bequeathed  certain  shares  in  his  residuary  estate  to  his  daughters, 
and  directed  that  their  respective  shares  should  be  held  in  trust 
for  their  separate  use  for  their  lives,  and,  after  their  respective 
deceases,  for  their  children;  and  in  case  there  should  be  no 
child  or  children  of  his  daughters  respectively,  who  should  attain 


(a)  Miller  v.  Eaton,  Coop.  272. 


(b)  3  My  &  K.  232, 
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twenty-one  or  marry,  then .  in  trust  for  such  person  or  persons  CHAP.  xxix. 
who  should  happen  to  be  his  (the  testator's)  next  of  kin,  according 
to  the  Statute  of  Distributions.  One  of  the  daughters,  who 
survived  the  testator,  died  without  issue;  and  Sir  J.  Leach, 
M.  R.,  decided  that  her  share  devolved  to  the  testator's  next  of 
kin  at  the  decease  of  the  daughter,  and  not  to  the  next  of  kin 
at  his  own  death,  on  the  ground  of  the  improbability  that  the 
testator  should  mean  to  include,  as  one  of  his  next  of  kin,  the 
person  upon  whose  death,  without  issue,  he  had  expressly 
directed  that  the  property  should  go  over,  [and  of  the  pro- 
spective nature  of  the  words,  "  who  should  happen  to  be." 

In  all  these  cases,  indeed,  except  Miller  v.  Eaton,  it  will  be  Remark  on  the 
seen  that  the  fact  of  the  prior  legatee  being  the  sole  next  of  kin 
at  the  testator's  death  was  not  the  only  ground  relied  upon.  In 
Jones  v.  Colbeck,  the  M.  R.  remarked  on  the  inapplicability  of 
the  term  "  my  relations"  (c)  to  an  only  daughter;  and  in  Briden 
v.  Hewlett  and  Butler  v.  Bushnell,  Sir  /.  Leach  laid  much 
stress  on  the  words  <(  would  be  "  in  the  one  case,  and  "  should 
happen  to  be  "^  in  the  other,  as  importing  a  future  contingency 
upon  which  the  next  of  kin  were  to  be  ascertained.  And,  there- 
fore, with  the  single  exception  already  mentioned,  there  is  no 
case  expressly  deciding  that  the  circumstance  in  question  is  a 
sufficient  reason  for  departing  from  the  general  rule.  But  it  is 
nevertheless  indisputable  that  the  effect  given  to  those  additional 
grounds  of  argument  is  scarcely  to  be  reconciled  with  the  prin- 
ciple which  may  be  considered  to  be  now  established,  that,  as 
infinite  variations  may  take  place  in  the  expectant  next  of  kin, 
either  by  deaths,  or  births,  or  both,  in  the  interval  between  the 
making  of  the  will  and.  the  death  of  the  testator,  it  is  not  to  be 
assumed,  in  the  absence  of  clear  evidence,  that  the  testator  lost 
sight  of  the  probability  of  such  variation;  and  without  that 
assumption  the  testator's  supposed  intention  in  favour  of  or 
against  particular  persons  as  his  next  of  kin  can  possess  little  or 
no  weight  (d).  The  argument  drawn  from  the  inapplicability 

[(c)  It  was  held  by  Sir  /.  Romilly,  kin  of  a  person  who  is  dead  at  the  date  of 

M.  R  ,  in  Tiffin  v.  Longman,  15  Beav.  the  will.  If  in  such  case  there  be  a 

275,  that  "relations"  had  not  such  ne-  prior  gift  to  the  person  by  name  who 

cessary  reference  to  the  time  of  the  death  then  bears  that  character,  the  argument 

of  the  propositus  as  "next  of  kin  :"  and  is  a  valid  one:  for  if  that  person  sur- 

the  like  of  "legal  personal  representa-  vives  the  testator  (which  the  prior  gift 

tives"  in  Holloway  v.  Radcliffe,  23  presumes)  the  class  cannot  undergo  any 

Beav.  163.  change,  Wharton  v.  Barker,  4  Kay  &  J. 

(d)  Secus  where  the  gift  is  to  next  of  483. 
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OHAP.  xxix.  [of  the  description  used  to  the  person  eventually  answering  to  it 
thus  falls  to  the  ground  ;  since  the  testator  may  have  chosen  to 
give  to  that  person]  by  a  description  which,  if  he  died  in  his 
lifetime,  would  carry  his  bounty  to  other  objects.  [Again,  words 
which  are  expressive  of  futurity  without  pointing  to  any  definite 
period  are  satisfied  when  referred  to  the  time  of  the  testator's 
death;  and,  being  themselves  ambiguous,  ought  not  to  be 
allowed  to  control  the  known  legal  meaning  of  such  words  as 
"  next  of  kin."  At  the  present  day  it  is  not  probable  that  such 
decisions  would  be  made  as  those  in  Briden  v.  Hewlett  and 
Butler  v.  Bushnell  (e)  . 

^  ^ne    earlies*    cases   in  which  these  principles  were 


of  kin,  held  practically  enforced  was  that  of]  Pearce  v.  Vincent  (/),  where  a 
to  exclude  him  testator  devised  lands  to  his  cousin,  T.  Pearce,  for  life,  and, 
from  a  devise  after  his  Decease,  to  such  of  the  testator's  relations  of  the  name 

to  "  next  of 

kin."  of  Pearce  (being  a  male)  as  his  cousin  T.  Pearce  should  by  deed 

appoint,  and,  in  default  of  appointment,  to  such  of  the  testator's 
relations  of  the  name  of  Pearce  (being  a  male)  as  T.  Pearce 
should  adopt,  if  he  should  be  living  at  the  time  of  the  decease  of 
T.  Pearce  ;  and,  in  case  T.  Pearce  should  not  have  adopted  any 
such  male  relation  of  the  testator,  or,  in  case  he  should  have 
done  so,  and  there  should  not  be  any  such  male  relation  living 
at  the  decease  of  T.  Pearce,  then  the  testator  devised  the  property 
to  the  next  or  nearest  relation  or  nearest  of  kin  of  himself  of  the 
name  of  Pearce  (being  a  male],  or  the  elder  of  such  male  rela- 
tions, in  case  there  should  be  more  than  one  of  equal  degree,  who 
should  be  living  at  the  testator's  decease,  his  heirs,  executors, 
administrators,  and  assigns,  for  ever.  The  will  also  contained 
a  power  to  T.  Pearce  to  lease  for  any  term  not  exceeding  seven 
years.  T.  Pearce,  the  tenant  for  life,  died  without  issue,  and 
without  having  executed  the  powers  of  appointment  or  adoption 
given  by  the  will.  The  nearest  of  kin  of  the  testator  living  at  the 
time  of  his  decease  (which  occurred  in  1814)  were  —  first,  his 
cousin  T.  Pearce  (the  devisee  for  life)  aged  sixty-seven; 
secondly,  his  cousin  Richard  Pearce,  the  son  of  another  uncle, 
and  who  was  aged  sixty-six  ;  and,  thirdly,  William  Pearce,  a 
younger  brother  of  Richard.  The  testator  had  a  brother  named 

[(e)  See  Holloway  v.  Hottowayt  5  Ves.  Hare,  486  ;  Lord  Braybrolce  v.  Inskijt, 

399  ;  Doe  d.  Garner  v.  Lawson,  3  East,  8  Ves.  417.] 

278;  Stert  v.  Platel,  5  Bing.  N.  C.  434.  (/)  1  Or.  &  M.  598,  2  My.  &  K.  800, 

And  see  the  analogous  cases  of  Church  v.  2  Scott,  347,  2  Bing.  N.  C.  328,   2  Kee. 

Mundy,  15  Ves.  396  ;  Ford  v.  Ford,  6  230. 


AND    RELATIONS.  121 


Zachary,  who,  if  living  at  his  death,  would  have  been  his  nearest 
of  kin ;  but  it  appeared  that  he  went  to  sea,  and  had  not  been 
heard  of  since  1795.  The  question  was,  what  estate,  assuming 
Zachary  to  have  died  without  issue  in  the  lifetime  of  the  testator, 
Thomas  or  Richard  took  under  the  ultimate  limitation?  Sir 
John  Leach,  M.  R/.,  sent  a  case  on  this  point  to  the  Judges  of 
the  Court  of  Exchequer,  who  certified  their  opinion,  that 
Thomas  took  an  estate  in  fee  in  the  real  estate,  and  the  absolute 
interest  in  the  personalty.  The  M.  R.,  being  dissatisfied  with 
the  certificate,  sent  a  case  to  the  Common  Pleas,  the  Judges  of 
which  were  of  the  same  opinion;  and  these  certificates,  after 
some  argument,  were  confirmed  by  Lord  Langdale  (who  had  in 
the  meantime  succeeded  Sir  /.  Leach  at  the  Rolls),  and  whose 
judgment  contains  a  very  clear  statement  of  the  principle  of 
the  decision.  "The  question  is,"  said  his  Lordship,  "  whether 
Thomas  Pearce,  being  devisee  for  life,  and  filling  the  character 
of  the  person  to  whom  the  testator  has  given  his  estates  in 
certain  events,  is,  because  he  is  tenant  for  life,  to  be  excluded 
from  taking  under  the  description  in  the  ultimate  limitation, 
which  he  afterwards  filled  ?  It  is  tolerably  clear,  that  a  vested 
interest  was  given  to  the  person  who  should,  at  the  time  of  the 
testator's  death,  answer  the  description  in  the  ultimate  limi- 
tation, which  vested  interest  might  have  been  divested  by  the 
appointment  of  Thomas  Pearce,  or  by  his  adoption  of  a  male 
relation  of  the  name  of  Pearce,  but  was,  in  default  of  such 
appointment  or  direction,  to  take  effect.  If  it  should  so  happen 
that  Thomas  Pearce,  the  devisee  for  life,  should  also  at  the 
death  of  the  testator  answer  the  description  of  the  person  who 
is  to  take  under  the  ultimate  limitation,  ought  he,  because  he 
fills  the  two  characters,  to  be  excluded  from  taking  under  that 
limitation  ?  It  is  argued  that  he  ought,  because  the  gift  to 
Thomas  Pearce  for  life  and  the  restrictions  put  upon  him  in  his 
character  of  tenant  for  life  are  wholly  inconsistent  with  an 
intention  on  the  part  of  the  testator  to  give  him  the  absolute 
power  over  the  estate.  But  the  testator  could  not  have  had  in 
his  view  and  knowledge  that  the  ultimate  gift,  which  is  limited 
to  a  person  unascertained  at  the  date  of  his  will,  would  go  to 
Thomas  Pearce.  The  argument  derived  from  intention  does 
not  apply  to  this  case ;  and  I  am  of  opinion  that  upon  the  true 
construction  of  the  will,  Thomas  Pearce  took  under  the  ultimate 
limitation,  not  because  he  was  the  individual  person  intended 
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CHAP.  xxix.     by  the  testator  to  take,  but  because  he  answers  the  description 

of  the  person  to  whom  the  estates  are  ultimately  given." 
Same  construe-  [That  bequests  of  personalty  are  subject  to  the  same  rule  of 
gud  to  bequest  construction  is  also  clearly  decided.  Thus  in  the  case  of 
of  personalty.  Urquhart  v.  Urquhart  (y),  where  a  testator  bequeathed  his  per- 
sonal estate  to  his  daughter  if  she  survived  her  mother  and  had 
issue,  but  if  she  died  before  her  mother,  then  on  the  wife's  death 
one  moiety  to  belong  to  his  own  nearest  of  kin,  and  the  other 
moiety  to  his  wife's  nearest  of  kin;  the  daughter  was  sole 
next  of  kin  at  the  date  of  the  will  and  of  the  testator's  death, 
and,  she  having  predeceased  the  wife  without  having  issue,  her 
representative  was  held  entitled  under  the  ultimate  bequest  of 
the  first  moiety.  "  The  rule  is,"  said  his  Honor,  "  that  the 
persons  who  are  designated  by  any  description,  must  be  the 
persons  who  answer  that  description  according  to  the  legal  sense 
of  those  words,  unless  on  the  face  of  the  instrument  you  find 
that  the  testator  himself  has  put  a  construction  on  those  words, 
and  shewn  that  he  does  not  mean  to  use  them  in  their  natural 
ordinary  and  legal  sense  : "  and  he  thought  there  was  nothing 
to  control  that  sense  except  the  mere  surmise  arising  out  of  the 
previous  bequest  to  the  daughter. 

So,  in  the  case  of  Seifferth  v.  Badham  (h),  where  a  testator 
gave  personal  property  in  trust,  after  the  decease  of  the  testator's 
wife,  for  his  children  (who  were  then  and  at  his  death  his  sole 
next  of  kin),  but  if  they  should  die  without  leaving  issue,  to 
assign  the  property  "  unto  and  equally  between  his  next  of  kin 
according  to  the  Statute  of  Distributions/'  it  was  held  by  Lord 
Langdale,  M.  R.,  that  the  children  were  entitled  under  the 
ultimate  gift. 

Again,  in  the  case  of  Nicholson  v.  Wilson  (*),  where  a  testator 
bequeathed  a  sum  of  money  in  trust  for  his  daughter  A.  for 
life,  remainder  to  such  of  his  children  B.,  C.,  and  D.  as  should 
be  living  at  the  death  of  A.,  and  if  only  one  then  living,  to  that 
one ;  but  if  all  his  children  were  then  dead,  then  to  his  personal 
representatives,  and  directed  his  executors  and  administrators 
to  transfer  the  same  accordingly  :  it  was  contended  that  as 
"then"  was  here  clearly  used  as  an  adverb  of  time,  the  repre- 
sentatives must  be  such  as  answered  the  description  when  the 
specified  contingency  happened ;  but  Sir  L.  Shadwell,  V.  C., 

[(0)  13  Sim.  613.  (h)  9  Beav.  370. 

(t)  14  Sim.  549. 
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[thought  the  argument  was  founded  entirely  upon  conjecture,     CHAP  XXIX 
and  that  conjecture  did  not  authorise  the  Court  to  depart  from    — 
the  plain  meaning  of  the  words  which  were  found  in  the  will, 
and  which  meant  next  of  kin  at  the  testator's  death. 

And,  finally  in  Baker  v.  Gibson  (k),  Lord  Langdale  thought 
the  general  question  so  firmly  settled  that  he  would  not  give 
leave  to  amend  the  bill  by  adding  the  parties  necessary  for 
opening  it  afresh.  These  and  other  similar  cases  (/)  have  settled 
the  law  on  this  much  disputed  point. 

The   cases  hitherto  stated  have  all   presented  instances   of  Where  the  de- 
bequests  to  the  testator's  own  next  of  kin.     But  the  same  rule  Tise,i%t1°.the, 

next  of  kin  of 

prevails  also  in  the  case  of  a  gift  to  the  next  of  kin  of  a  third  a  third  person. 
person  preceded  by  an  express  devise  to  the  individual  who  is 
such  person's  expectant  next  of  kin.  Thus,  in  the  case  of  Stert 
v.  Platel  (m)j  where  lands  were  devised  to  R.  H.  for  life,  re- 
mainder to  his  sons  successively  in  tail,  remainder  to  A.  D.  H. 
for  life,  remainder  to  his  sons  in  like  manner,  remainder  to  "such 
person  bearing  the  name  of  H.  as  shall  be  the  male  relation 
nearest  in  blood  to  R.  H."  (n) :  it  was  held  by  the  Court  of 
C.  P.,  that  A.  D.  H.  being  the  nearest  relation  of  R.  H.  at  the 
time  of  the  testator's  death,  had  an  immediately  vested  remainder 
under  the  ultimate  limitation  in  the  will.  It  will  be  observed 
that  the  same  individual  being  the  nearest  relation  of  R.  H.  at 
[his  death  and  at  the  death  of  the  testator,  no  person  was  con- 
cerned to  raise  the  question  at  which  of  those  two  periods  the 
remainder  should  be  held  to  vest  (o). 

It  remains  to  consider  those  cases  of  gifts  to  next  of  kin  pre-  What  ex- 
ceded  by  a  gift  to  the  individual  who  happens  to  answer  that  Pressions  and 

•          3  circumstances 

description  at  the  death  of  the  testator  or  other  ancestor,  in  which  authorise  a  de- 
it  has  been  held  that  the  testator  has  given  satisfactory  evidence 
of  his  intention  to  refer  to  some  other  persons  than  those  who  rule- 
answer  the  description  at  that  time.    And  mention  may  first  be 
conveniently  made  of  the  case  of  Bird  v.  Wood  (p),  generally 
cited  on  this  point,  but  which  appears  to  be  really  an  instance 

[(jfe)  12Beav.  101.  Smith,  12  Sim.  317;  Allen  v.  Thorp,  7 

(1)   Ware  v.  Rowland,  15  Sim.  587,  2  Beav.  72. 

Phill.  635  ;  Murphy  v.  Donegan,  3  Jo.  (m)  5  Bing.  N.  C.  434. 

&  Lat.  534  ;   Bird  v.  Luckie,  8  Hare,  (n)  These  terms  Avere  considered  equi- 

301  ;    Jennings   v.    Newman,    10   Sim.  valent  to  a  bequest  to  next  of  kin,    see 

219  ;  In  re  Barler,  1  Sm.  &  Gif.  118;  per  JBosatiqtiet,  J.,  5  Bing.  N.  C.  441. 

Gorbell    v.    Davison,    18    Beav.    556  ;  [(o)  Ante,  115,  nn.  (s),  (t). 

MarJcham  v.  Ivatt,  20  ib.  579.     And  in  (p)  2  S.  &  St.   400,  corrected  2  My. 

the    case    of   settlements,    Elmesley   v.  &K.  86,  89. 
Young,  2  My.  &  K.  82,  780  j  Smith  v. 
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CHAP.  xxix.  [rather  of  the  exclusion  of  the  true  next  of  kin  in  favour  of  more 
remote  relations  than  of  the  postponement  of  the  period  at  which 
the  legatees  should  be  ascertained.  In  that  case  the  hequest  was 
to  the  testatrix's  daughter  for  life,  and  after  her  death,  as  she 
should  appoint,  and  in  default  of  appointment,  to  her  (the  tes- 
tatrix's) next  of  kin.,  to  be  considered  as  a  vested  interest  from 
the  testatrix's  death,  except  as  to  any  child  afterwards  born  of 
her  daughter.  The  daughter  having  died  childless  and  without 
making  any  appointment,  Sir  /.  Leach,  V.  C.,  held,  that  by  the 
exception  the  testatrix  had  shewn  what  class  she  meant  to  desig- 
nate as  her  next  of  kin,  namely,  her  grandchildren ;  and  they 
were  to  take  vested  interests  at  her  (the  testatrix's)  death :  the 
daughter  was  therefore  excluded. 

But  the  mere  exception,  from  a  gift  to  the  next  of  kin,  of 
persons  who  in  the  absence  of  the  tenant  for  life  would  have 
been  some  of  the  next  of  kin,  is  not  sufficient  reason  for 
departing  from  the  general  rule  :  for  this  would  be  to  assume 
that  the  testator  expected  the  state  of  his  family  to  remain 
the  same  at  his  death  as  at  the  date  of  the  will,  an  assump- 
tion which  we  have  already  seen  ought  not  to  be  made. 
The  more  legitimate  conclusion  is  that  the  testator  introduced 
the  exception  with  this  view,  that  if  the  tenant  for  life  should 
die  in  his  lifetime  and  his  next  of  kin  should  consist  of  the 
class  to  which  the  excepted  persons  belonged,  those  persons 
should  be  excluded  from  the  bequest  (q) . 

In  the  case  of  Minter  v.  Wraith  (r)/a  testator  devised  and  be- 
queathed his  real  and  personal  estate  in  trust  for  sale,  the  produce 
to  be  invested,  and  one-half  of  the  interest  paid  to  his  daughter 
A.  for  life,  and  at  her  death  one  moiety  of  the  principal  and  of 
such  part  of  his  estate  as  remained  unsold  (if  any)  to  be  assigned 
and  conveyed  to  her  children  ;  and  in  default  of  children,  then 
to  be  assigned  and  conveyed  to  his  (the  testator's)  personal  repre- 
sentatives, his,  her,  or  their  heirs,  executors,  &c.  There  was  a 
gift  of  the  other  moiety  in  corresponding  terms  to  B.,  another 
daughter  of  the  testator,  and  her  children,  and  a  like  gift  over, 
and  a  direction  to  the  trustees  to  retain  B.'s  moiety  while  she 
continued  "  under  her  present  affliction,"  and  apply  it  for  her 
benefit.  Sir  L.  Shadwell,  V.  C.,  considering  that  the  testator 
was  looking  to  a  period  when  it  was  doubtful  whether  any  of  his 

(5)  Lee  v,  Lee,  1  Drew.  &  Sin.  85.  (r)  13  Sim.  52, 
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[property  would  remain  unsold  or  not, — a  consideration  strength-  CHAP.  xxix. 
ened  by  the  trust  "  to  assign  and  convey ; "  that  although  he 
assumed  his  daughters  would  survive  him,  he  yet  applied  to  his 
"representatives"  the  expressions  his,  her,  or  their;  and  that  the 
direction  to  retain  B.'s  moiety  led  to  the  inference  that  the  tes- 
tator did  not  contemplate  that  B.  would  be  one  of  the  persons 
to  take  under  the  assignment  and  conveyance  of  the  whole 
(concerning  which  there  was  no  such  direction) — held  that  the 
representatives  intended  were  those  who  should  answer  the 
description  at  the  death,  without  children,  of  the  daughter,  con- 
cerning whose  moiety  the  question  in  the  cause  arose. 

This  case  was  decided  but  shortly  before    Urquhart  v.   Ur-  Remark  on 
quhart  (s),  and  by  the  same  Judge  ;  and  yet  the  reliance  placed 
on  the  testator's  assumed  intention  regarding  a  particular  person 
in  the  former  case  is  scarcely  consistent  with  the  rule  laid  down 
by  the  learned  Judge  in  the  latter. 

Again,  in  the  case  of  Cooper  v.  Denison  (t),  where  a  residue 
was  bequeathed  in  trust,  in  case  the  testator's  daughter  survived 
her  mother,  for  her  at  her  mother's  death ;  and  in  case  the  mother 
survived  the  daughter,  then  in  trust  for  the  mother  for  life,  and 
at  her  decease,  a  third  part  to  be  paid  and  applied  according  to 
her  will,  and  the  other  two-thirds  to  his  other  the  next  of  kin  of 
his  paternal  line.  The  daughter  was  sole  next  of  kin  ex  parte 
paterna  at  the  death,  and  the  V.  C.  held  that  she  was  excluded 
by  force  of  the  word  "  other/'  and  that  as  the  widow's  power  of 
appointment  necessarily  postponed  the  time  for  ascertaining  the 
persons  to  take  her  one-third,  while  it  was  clear  that  the  persons 
to  take  the  other  two-thirds  were  to  be  ascertained  at  the  same 
time,  he  thought  the  testator's  next  of  kin  at  his  daughter's 
death  were  the  persons  entitled. 

There  remains  to  be  mentioned  the  case  of  Claptonv.Bulmer(u), 
in  which  a  question  arose  on  a  peculiarly  worded  instrument. 
The  testator  bequeathed  his  residue  to  trustees  in  trust  for  his 
daughter  for  life,  and  after  her  death  for  her  children;  but  if 
she  died  without  leaving  any  children,  he  directed  his  trustees 
upon  her  decease  to  raise  and  pay  3,0 OO/.  as  she  should  by  will 
appoint,  and  if  his  wife  survived  his  daughter  and  his  daughter 
died  childless,  then  his  trustees  were  to  raise  and  pay  the 

[(*)  13  Sim.   613  ;  and  see  Wrigktson  (t)  13  Sim.  290. 

v.  Macaulay,  14  M.  &  Wei.  214,  ante,  (t»)  10  Sim.  426,  5  My.  &  C.  108. 

p.  79. 
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CHAP.   XXIX. 


Rule  where 
gift  to  next  of 
kin  is  implied 
from  a  power. 


Gift  expressly 
to  next  of  kin 
at  a  future 
period. 


[further  sum  of  2,000/.  to  his  wife,  and  "assign  and  transfer  the 
residue  to  the  nearest  of  kin  of  his  own  family  for  ever."  Sir 
L.  Shadivell,  V.  C.,  understanding  "family"  to  mean  children, 
held  the  bequest  to  be  to  the  next  of  kin  of  the  daughter.  Upon 
appeal,  Lord  Cottenham  thought  this  might  have  been  the  tes- 
tator's meaning,  but  if  not,  it  meant  his  own  next  of  kin  at  his 
daughter's  death,  for  in  no  case  was  there  such  strong  demon- 
stration to  be  found  that  the  legatee  was  to  be  ascertained  at 
a  future  period.  Between  these  two  constructions  it  was 
unnecessary  to  decide,  since  the  same  individual  answered  both 
descriptions. 

Where  there  is  an  express  gift  in  remainder  to  next  of  kin, 
subject  to  a  power  of  appointment  in  the  legatee  for  life,  the 
objects  of  the  gift,  in  default  of  appointment,  are  of  course  to 
be  ascertained  without  regard  to  the  existence  of  the  power, 
which,  unless  exercised,  has  no  operation  on  the  question.  But 
Avhere  such  a  gift  is  implied  from  a  power  to  appoint  by  will, 
then  the  death  of  the  donee  is  the  period  to  be  regarded,  and 
that,  whether  the  power  be  one  of  selection  (a?),  or  only  of 
distribution  (y).~\ 

Of  course,  if  property  be  given  upon  certain  events  to  such 
persons  as  shall  then  be  next  of  kin  or  relations  of  the  testator, 
the  persons  standing  in  that  relation  at  the  period  in  question, 
whether  so  or  not  (z),  [or  not  solely  so  («),]  at  the  death  of  the 
testator,  are,  upon  the  terms  of  the  gift,  entitled;  [and  such 
was  held  to  be  the  effect  of  a  will  in  which  the  testator 
bequeathed  certain  leaseholds  in  trust  to  pay  the  rents  to  his 
son  D.  till  he  attained  the  age  of  twenty-five  years,  and  then  to 


[(x)  Att.-Gen.  v.  Doyley,  4  Vin.  Abr. 
485  ;  Harding  v.  Glyn,  1  Atk.  469,  cit. 
5  Ves.  501 ;  Cooper  v.  Denison,  13  Sim. 
290. 

(y)  Pope  v.  Wkitcombe,  3  Mer.  689, 
corrected  2  Sug.  Pow.  App.,  No.  29, 
ante,  ch.  xvii.,  s.  3,  ad  fin.  ;  Finch  v. 
Hollingsworth,  21  Beav.  112.] 

(z)  Long  v.  Blaclcatt,  3  Ves.  486; 
[Hornv.  Coleman,  1  Sm.  &  Gif.  169; 
Wharton  v.  Barker,  4  Kay  &  J.  483,  in 
which  all  the  authorities  are  reviewed.] 
It  should  be  observed  that  the  cases  of 
Jones  v.  Colbeck  and  Miller  v.  Eaton 
have  been  cited  by  a  respectable  text 
writer,  as  authorities  for  the  position 
that  a  "bequest  to  the  next  of  kin,  after  a 


life  interest,  refers  to  those  icho  answer 
the  character  at  that  time,  1  Rob.  on 
Wills,  3rd  ed.  432.  This  is  not  only 
directly  opposed  to  the  general  principles 
which  govern  the  vesting  of  estates,*  but 
also  to  the  strong  line  of  authorities 
before  cited  in  support  of  the  contrary 
general  rule  ;  to  which  may  be  added 
Holloway  v.  ffolloway,  and  other  cases  of 
the  same  class  before  mentioned.  It  is, 
moreover,  inconsistent  with  the  principle 
on  which  Sir  W.  Grant  rested  his  deci- 
sion in  each  of  the  first- mentioned  cases 
themselves,  as  will  be  seen  by  a  perusal 
of  his  judgments. 

[(a)  Boys  v.  Bradley,  10  Hare,  389, 
4  D.  M.  &  G.  58. 


*  As  to  which,  see  ante,  ch.  xxv.,  s.  1. 
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[assign  the  same  to  him ;  but  in  case  he  should  die  under  twenty-  CHAP.  xxix. 
five  without  children  surviving  him,  then  "  in  trust  for  such 
persons  as  at  the  time  of  such  failure  of  issue  shall  be  my  next 
of  kin  according  to  the  statute  made  for  distribution  of  intes- 
tates' effects,  and  as  if  I  had  survived  my  said  son  D.  and  in 
the  like  shares  as  they  would  be  entitled  to  under  the  same 
statute."  Then  the  testator  bequeathed  a  sum  of  money  in  trust 
for  his  wife  during  her  life,  with  remainder  to  his  daughter  for 
life,  with  remainder  over  to  her  children ;  "  and  in  case  my  said 
daughter  shall  have  no  children  her  surviving,  then  in  trust  for 
my  next  of  kin  in  manner  aforesaid : "  Lord  Cranworth  thought 
that  "  in  manner  aforesaid  "  meant  altogether  in  manner  afore- 
said, namely  as  if  the  testator  had  survived  his  daughter  as  in 
the  gift  to  D.  (b). 

But  if  there  be  any  doubt  whether  the  expression  relied  upon,  "Then"  not 
as  the  word  "  then,"  is  used  to  denote  the  time  for  ascertaining 
the  objects,  it  will  be  construed  as  an  adverb  referring  to  the 
event  upon  which  the  interest  is  to  vest  in  possession,  more 
especially  if  there  be  in  the  will  an  express  reference  to  the 
Statutes  of  Distribution.  Thus,  in  the  case  of  Cable  v.  Cable  (c), 
where  a  testator  bequeathed  a  fund  in  trust  for  his  wife  for  life, 
and  at  her  death  to  be  paid  to  his  children ;  but  if  he  left  no 
children  at  his  decease,  then  to  become  the  property  of  the 
person  or  persons  who  would  then  become  entitled  to  take  out 
administration  as  his  personal  representative  or  representatives, 
under  the  Statute  of  Distributions,  as  if  he  had  died  intestate  and 
"  unmarried.3'  The  testator  left  no  children,  and  Sir  /.  Romilly, 
M.  E.,  held  that,  as  the  word  "  unmarried  "  shewed  that  the 
testator  was  contemplating  a  period  before  his  wife's  death,  the 
Avord  "  then  "  should  be  construed  as  "  thereupon,"  in  order  to 
make  the  whole  consistent-(d)  ;  and  in  the  case  of  Moss  v. 
Dunlop  (e),  where  a  testator  gave  his  property  in  trust  out  of 
the  income  to  pay  certain  annuities,  and  to  apply  the  residue, 
and  also  such  sums  as  should  become  available  by  the  determi- 

[(&)   Bessant  v.  Nolle,    26  L.  J.  Ch.  period  last  mentioned,  namely,  the  tes- 

236,  2  Jur.  N.  S.  461.     See  also  Finder  tator's  own  death  without  leaving  chil- 

v.  Finder,  6  Jur.  N.  S.  489  j   Chalmers  dren  ?     Archer  v.  Jegon,  8  Sim.    446. 

v.  North,  ib.  490.  Besides,    the  sense  of  "thereupon1'  was 

(c)  16  Beav.   507;    see  also   Wheeler  appropriated  by  the  first  "then"  in  the 
v.  Addams,   17  Beav.  417;  Downes  v.  clause;  and  by  the  construction  adopted, 
Bullock,  25  ib.   55  ;  Lees  v.  Massey,  6  the  will  was  made  tautologous. 

Jur.  N.  S.  2.  (e)  1  Johns.  490.] 

(d)  But  did  not  "then"  refer  to  the 
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CHAP.  xxix.  [nation  of  the  annuities  as  the  testator  should  appoint ;  and  in 
default  of  appointment  to  pay  the  same  to  his  "  own  next  of  kin 
for  the  time  being;"  it  was  held  by  Sir  W.  P.  Wood,  V.  C., 
that  there  was  no  such  clear,  express,  and  positive  necessity  for 
construing  the  words  used  as  referring  to  a  future  time  as  to 
overcome  the  general  rule  that  the  words  "  next  of  kin  "  meant 
next  of  kin  at  the  death  :  he  thought  the  whole  residue  including 
the  sums  set  free  by  the  dropping  of  the  annuities  was  treated 
as  one  single  fund,  and  that  the  argument  founded  on  the  fact 
that,  by  referring  the  words  "  for  the  time  being  "  to  the  death, 
they  were  reduced  to  silence  was  not  conclusive.] 

Gifts  to  persons       Sometimes  it  is  made  part  of  the  description  or  qualification 
name.  of  a  devisee  or  "legatee,  that  he  be  of  the  testator's  name.     The 

word  "  name,"  so  used,  admits  of  either  of  the  following  inter- 
pretations : — First,  as  designating  one  whose  name  answers  to 
that  of  the  testator  (which  seems  to  be  the  more  obvious  sense) ; 
and,  secondly,  as  denoting  a  person  of  the  testator's  family ;  the 
word  "name"  being,  in  this  case,  synonymous  with  "family" 
or  "  blood."  The  former,  as  being  the  more  natural  construc- 
tion, prevails  in  the  absence  of  an  explanatory  context ;  and 
such  is  most  indisputably  its  meaning,  when  found  in  company 
with  some  other  term  or  expression,  which  would  be  synony- 
mous with  the  word  "name, "if  otherwise  construed;  for  no 
rule  of  construction  is  better  established,  or  obtains  a  more 
unhesitating  assent,  than  that  where  words  are  susceptible  of 
several  interpretations,  we  are  to  adopt  that  which  will  give 
effect  to  every  expression  in  the  context,  in  preference  to  one 
that  would  reduce  some  of  those  expressions  to  silence. 
To  next  of  tes-  Thus,  where  a  testator  gives  to  the  next  of  his  kin  of  his 
tator's  name,  name  (/),  or  to  the  next  of  his  name  and  blood  (g),  it  is  evident 
of  his  name.  that  he  does  not  use  the  word  "  name  "  as  descriptive  of  his 
relations  or  family  only,  because  that  would  be  the  effect,  if  the 
mention  of  the  name  were  wholly  omitted,  and  the  gift  had  been 
simply  to  his  next  of  kin  or  the  next  of  his  blood;  and  hence, 
according  to  the  principle  of  construction  just  adverted  to,  it  is 
held,  that  the  testator  means  additionally  to  require  that  the 
devisee  or  legatee  shall  bear  his  name.  Where,  on  the  other 
hand,  the  testator  gives  to  the  next  of  his  name  (h),  there  is 

(/)  Jobsorfs  case,  Cro.  Eliz.  576.  532,  where  a  declaration  by  the  testator, 

(g)  Leigh  v.  Leigh,  15  Ves.  92.  that,    in  a   certain  event,   lands   should 

(h)  But  see  Bon  v.   Smith,   Cro.  El.       remain  to  the   next  of  his   name,    was 
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ground  to  presume  that  he  intends  merely  to  point  out  the  per-     CHAP.  xxix. 

sons  belonging  to  his  family  or  stock,  without  regard  to  the 

surname  they  actually  bear.     Such  was  the  construction  which 

prevailed  in  the  case  of  Pyot  v.  Pyot  (i),  where  a  point  of  this 

nature  underwent  much   discussion.     A  testatrix  devised  her 

estate,  real  and  personal,  to  trustees,  and  their  heirs,  executors, 

administrators,  and  assigns,  in  trust,  first  for  her  daughter  Mary, 

and  her  heirs,  executors,  administrators  and  assigns,  for  ever  ; 

provided  that,  if  she  (Mary)  died  before  twenty-one  or  marriage, 

then  in  trust  to  convey  and  assign  all  the  residue  of  her  estate 

to  her  nearest  relation  of  the  name  of  the  Pyots,  and  to  his  or  her  To  the  "  near- 

heirs,  executors,  administrators-,  and  assigns.     Mary  died  under         e° 


twenty-one,  and  unmarried.    At  the  death  of  the  testatrix  there  the  Pyots." 

were  three  persons  then  actually  of  the  name  of  Pyot,  namely, 

the  plaintiff,  and  also  his  two  sisters  who  were  then  unmarried, 

but  who  married   before   the  happening  of  the  contingency. 

There  was  also  a  sister,  who,  prior  to  the  making  of  the  will, 

was  married,  and,  consequently,  at  the  death  of  the  testatrix, 

was  not  of  that  name.     An  elder  brother  of  these  persons  had 

died  before  the  testatrix,  leaving  a  son  also  of  the  name  of  Pyot, 

who  was  her  heir-at-law,  but  who,  of  course,  was  one  degree 

more  remote  than  the  others.     On  behalf  of  the  heir-at-law,  it 

was  insisted  —  First,  that  this  devise  to  the  "nearest  relation" 

was  void  for  uncertainty,  because  the  word  "  relation  "  was  not 

nomen  collectivum;  for  no  words  were  of  that  description,  except 

such  as  had  no  plurals  :  Secondly,  that  if  it  was  not  void,  then 

the  heir-at-law  was  the    person  meant  by  "  nearest  relation  ;  " 

for  the  testatrix  had  in  view  a  single  person,  and  could  not 

intend  to  give  it  to  all  her  relations.    But  Lord  Hardwicke  said, 

that  a  devise  was  never  to  be  construed  absolutely  void  for 

uncertainty,   unless   from    necessity;    and   if  this   necessarily 

related  to  a  single  person,  it  would  be  so,  as  there  were  several 

in  equal  degree  of  the  name  of  Pyot.     But  he  did  not  take  it 

so  :  the  term   "  relation  "  was  nomen  collectivum  as  much  as 

heir  or  kindred.     "Then,"  continued  his  Lordship,   "taking 

considered  to   require   that  the   devisee  where  the  language  of  the  will  was  dif- 

should  have  borne  the  testator's  name.  ferent;  the  devise  being   "to  the   next 

The   point,    however,    did   not    call    for  of  kin  of  my  name,"  and  which,  there- 

adjudication  ;   and  the   propriety   of  the  fore,  according  to  the  reasoning   in  the 

dictum  was  (as  we  shall  see)  questioned  text,    was    properly    construed    as    im- 

by  Lord  Hardwicke,  in  the  case  of  Pyot  porting    that    the     devisee     should,     in 

v.   Pyot,   1  Ves.    337,    post,  who  seems  addition  to  being  of  the  testator's  family, 

to   have   included   in    his   condemnatory  bear  his  name. 
strictures  Jolson's   case,  Cro.    El.    576,  (i)  1  Ves.  335,  Belt's  ed. 
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this  to  be  nomen  collectivum,  as  I  do,  there  is  no  ground  in 
reason  or  law  to  say,  the  plaintiff  should  he  the  only  person  to 
take;  because  there  is  no  ground  to  construe  this  description  to 
refer  to  the  actual  hearing  the  name  at  that  time,  but  to  refer 
to  the  stock  '  of  the  Pyots.'  If  it  refers  to  the  name,  suppose  a 
person  of  nearer  relation  than  any  of  those  now  before  the 
Court,  but  originally  of  another  name,  changing  it  to  Pyot  by 
Act  of  Parliament,  that  would  not  come  within  the  description 
of  nearest  relation  of  the  name  of  Pyot;  for  that  would  be 
contrary  to  the  intention  of  the  testatrix  ;  and  yet  that  descrip- 
tion is  answered,  being  of  the  name  of  Pyot,  and,  perhaps, 
nearer  in  blood  than  the  rest.  Then  suppose  a  woman  nearer 
in  blood  than  the  rest,  and  marrying  a  stranger  in  blood  of  the 
name  of  Pyot  ;  that  would  not  do  ;  and  yet,  at  the  time  of  the 
contingency,  she  would  be  of  the  name.  In  Jobsori's  case,  and 
in  Bon  v.  Smith  (which  was  a  case  put  at  the  bar  by  Serjeant 
Glanville,  which  was  often  done  in  those  times,  but  cannot  be 
any  authority),  it  is  next  of  kin  of  my  name  (j),  which  is  a  mere 
designation  of  the  name,  and  is  expressed  differently  here.  It 
may  be  a  little  nice  ;  but,  I  think,  '  the  Pyots'  describe  a  par- 
ticular stock,  and  the  name  stands  for  the  stock;  but  yet  it 
does  not  go  to  the  heir-at-law,  as  in  the  case  of  Dyer,  because 
it  must  be  nearest  relation,  taking  it  out  of  the  stock  ;  from 
which  case  it  also  differs,  as  the  personal  is  involved  with  the 
real;  and  it  was  meant  that  both  should  go  in  the  same  manner; 
and  shall  the  personal  go  to  the  heir-at-law  ?  Then  this  plainly 
takes  in  the  plaintiff  and  his  two  sisters  unmarried  at  the  time 
of  making  the  will,  although  married  before  the  contingency; 
and  I  think  the  other  sister,  not  before  the  Court,  is  equally 
entitled  to  take  with  them  ;  the  change  of  name  by  marriage 
not  being  material,  nor  the  continuance  of  the  name  regarded 
by  the  testatrix/' 

[So,  in  the  case  of  Mortimer  v.  Hartley  (£),  where  a  testator 
devised  lands  to  his  son  J.,  on  condition  that  neither  he  nor  his 
heirs  should  sell  the  same,  "  it  being  the  testator's  desire  that 
they  should  be  kept  in  the  Westerman's  name;"  and  if  J.  died 
without  leaving  lawful  issue,  then  the  testator's  daughter  A.  to 
have  her  brother's  share  subject  to  the  same  restrictions,  it  was 


(j)  This  is  not  accurate  ;  vide  ante,   p.  128,  n.  (ft). 
[(/j)  G  Exch.  47. 
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[held  that  the  word  "name"  must  be  construed  to  mean  '5 family"     CHAP,  xxix. 
or  "  right  line,"  for  the  son  J.  was  held  to  take  an  estate  tail, 
and  the  daughter  was  to  take  subject  to  the  same  restrictions, 
that  is,  an  estate  tail  also,  in  which  .case  the  lands  would  devolve 
upon  persons  not  bearing  the  name  of  Westerman. 

It  seems  to  have  been  thought  in  the  case  of  Carpenter  v.  To  the  next  of 
Bott  (I),  that  the  word  "  surname"  was  more  easily  convertible  nameof  C.  *" 
with  "family"  or  "stock"  than  the  word  "name."  T.  Crump, 
the  testator  in  that  case,  bequeathed  a  fund,  in  the  event  (which 
happened)  of  his  niece  dying  without  leaving  issue,  "amongst 
his  next  of  kin  of  the  surname  of  Crump,  who  should  be  living 
at  the  decease  of  his  niece,  in  like  manner  as  if  his  said  next  of 
kin  had  become  entitled  thereto  under  the  Statute  of  Distribu- 
tions." At  the  death  of  the  testator,  his  sole  next  of  kin  bearing 
the  name  of  Crump,  was  a  lady  who  afterwards  married  the 
plaintiff  during  the  life  of  the  niece,  and  Sir  L.  Shadwell,  V.C., 
thought  the  expression  "of  the  surname"  was  to  be  taken  in 
the  sense  attributed  by  Lord  Hardwicke  to  the  words  "  of  the 
(name  of  the)  Pyots,"  namely,  "  of  the  stock : "  and  therefore 
that  Mrs.  Carpenter  was  entitled. 

It  is  submitted,  however,  that  it  was  unnecessary  (and  if  so,  Remark  on 
improper)  to  give  any  but  its  literal  meaning  to  the  word  G^enterv' 
"  surname."  But  the  decision  is  sustainable  on  independent 
grounds  :  for  the  bequest  was  to  the  testator's  next  of  kin  of  the 
name  of  C.,  as  if  they  had  become  entitled  by  the  statute,  all 
which  clearly  and  unambiguously  referred  to  the  period  of  his 
death  (at  which  time  Mrs.  C.  bore  the  prescribed  name),  and 
was  not  controlled  by  the  other  part  of  the  description,  "  who 
should  be  living  at  the  death  of  his  niece,"  except  in  so  far  as 
those  words  added  to  the  other  qualities  of  the  legatee,  that  of 
being  alive  at  the  time  specified ;  and  this  interpretation  com- 
pletely satisfies  them.] 

Where  a  gift  to  persons  of  the  testator's  name  is  held,  accord-  As  to  females 
ing  to  the  more  obvious  sense,  to  point  to  persons  whose  names  marriage™6    y 
answer  to  that  of  the  testator,  of  course  it  does  not  apply  to  a 
female  who  was   originally  of  that  name,  but  has    lost  it  by 
marriage.     As  in  Jobsoris  case  (m),  often  before  cited,  which 
was  a  devise  of  lands  in  tail,  the  remainder  to  the  next  of  kin 
of  the  testator's  name.    The  next  of  kin,  at  the  date  of  the  will, 

[(I)  15  Sim.  606.]  Smith,   ib.    332  ;.   \Doe    d.     Wright   v. 

(ra)  Cro.   El.  57(5.      See  also   Bon  v.       PJumptre,  3  B.  &  Aid.  474. 
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and  also  at  the  death  of  the  testator,  was  his  brother's  daughter, 
who  was  then  married  to  J.  S.;  and,  on  the  death  of  the  tenant 
in  tail,  without  issue,  the  question  was,  whether  she  should  have 
had  the  land  ?  and  it  was  held,  that  she  should  not,  because  she 
was  not  then  of  the  name  of  the  devisor.  [But  if  a  person  has 
acquired  a  new  name  by  royal  licence  or  by  Act  of  Parliament, 
he  has  not  therefore  lost  his  original  name,  for  the  licence  or 
statute  is  simply  permissive,  and  leaves  the  person  at  liberty  to 
resume  his  original  name:  so  that  a  new  name  so  acquired  would 
probably  be  held  no  obstacle  to  his  taking  by  a  description  of 
which  the  old  name  was  a  part  (ri).'] 

Another  question  is,  whether  gifts  of  this  nature  apply  in,  cases 
the  converse  of  the  last,  i.  e.,  to  a  person  who,  being  originally 
of  another  name,  has  subsequently  acquired  the  prescribed 
name  by  marriage,  or  by  voluntary  assumption,  either 
under  the  authority  of  a  royal  licence,  or  the  still  more 
solemn  sanction  of  an  Act  of  Parliament,  or  without  any  such 
authority  (o). 

In  the  case  of  Leigh  v.  Leigh  (p],  the  testator,  after  limiting 

estates  to  nis  two  sisters  and  their  issue  in  strict  settlement, 
devised  the  property,  on  failure  of  those  estates,  to  the  first  and 
nearest  of  his  kindred,  being  male  and  of  his  name  and  blood, 
that  should  be  living  at  the  determination  of  the  estates  before 
devised,  and  to  the  heirs  of  his  body  ;  Lord  Eldon,  with  Mr. 
Baron  Thompson,  and  Mr.  Justice  Lawrence,  held,  that  a  person, 
who  answered  the  other  parts  of  the  description,  but  of  another 
name,  was  not  qualified,  in  respect  of  the  name,  by  his  having, 
before  the  determination  of  the  preceding  estates,  obtained  his 
Majesty's  licence  that  he  and  his  issue  might  use  the  surname  of 
Leigh  instead  of  his  own  name,  and  having  since  assumed  it. 
That  the  design  of  the  testator,  in  this  case,  was  the  exclusion 
of  the  female  line,  and  that  he  was  not  influenced  solely  by 
attachment  to  the  name,  (one  of  which  objects  he  must  have  had 
in  view,)  appeared  from  his  not  having  imposed  the  obligation  of 
assuming  his  name  upon  the  issue  of  his  sisters  taking  under 
the  prior  limitations. 

The  remaining  question,  applicable  to  the  gifts  under  con- 
sideration,  is,  at  what  time  the  devisee  or  legatee  must  answer 


[(n)  See   per   Lord   Eldon, 
Leigh,  15  Ves.  100.] 


Leigh   v.  (o)  As  to  the  voluntary  assumption  of 

a  name,  ante,  p.  50. 
(p)  15  Ves.  92. 
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the  prescribed  qualification  or  condition  in  regard  to  the  name,      CHAP.  xxix. 
supposing  the  will  to  be  silent  011  the  point.  scribed  descrip- 

If  the  devise  confers  an  estate  in  possession  at  the  testator's  tlou< 
decease,  that  obviously  is  the  point  of  time  to  which  the  will 
refers ;  and  even  where  the  devisee  might,  in  other  respects,  take 
at  the  testator's  decease  an  absolutely  vested  estate  in  remainder, 
it  should  seem  that  the  same  construction  prevails.  Such  was 
the  unanimous  opinion  of  the  Court  in  the  two  early  cases  of 
Bon  v.  Smith  (q),  and  Jobson's  case  (r),  where  lands  were  devised 
to  A.  in  tail,  with  remainder  to  the  next  of  the  testator's  name, 
or  the  next  of  kin  of  his  name ;  and  it  was  admitted,  in  both 
cases,  that  the  testator's  daughter,  if  she  had  answered  the 
description  at  the  death  of  the  testator,  would  have  been  entitled. 

But  in  the  case  of  Pyot  v.  Pyot  (s)}  Lord  Hardwicke  con- 
sidered, that  a  different  rule  is  applicable  to  executory  devises, 
which  are  fettered  with  such  a  condition.  The  devise  there  was 
(as  we  have  seen)  to  A.  and  her  heirs,  and,  in  case  she  should 
die  before  twenty-one  or  marriage,  then  to  the  testator's  nearest 
relation  of  the  name  of  the  Pyots ;  and  his  Lordship  expressly 
distinguished  the  case  before  him  from  Jobson's  case,  where  he 
said  it  was  not  a  contingent  limitation  over  upon  a  fee  devised 
precedent,  nor  was  it  a  contingent  but  a  vested  remainder,  and 
therefore  referred  to  the  time  of  making  the  will  [quaere,  the 
death  of  the  testator  ?  ]  ;  whereas,  in  the  case  before  the  Court, 
the  description  of  the  person  must  refer  to  the  time  of  the  con- 
tingency happening ;  viz.  such  as,  at  that  event,  should  be  the 
testator's  nearest  relation  of  the  name  of  the  Pyots  (t). 

If  such  a  construction  can  be  sustained,  it  must  embrace  all  Remarks  upon 
executory  gifts  to  persons  answering  a  prescribed  character,  as  SVfdoctrine 
to  next  of  kin,  heir,  and  other  such  persons;  for  it  is  difficult  to  inPyotv.Pyot. 
perceive  any  valid  reason  for  making  the  gifts  under  considera- 
tion the  subject  of  any  peculiar  rule  in  this  respect;  and,  as 
general  doctrine,  his  Lordship's  proposition  would  have  to  con- 
tend with  a  large  amount  of  authority,  including  those  cases  in 
which  (as  we  have  seen)  the  words  "next  of  kin"  have  been 
held  to  designate  the  next  of  kin  at  the  time  of  distribution,  on 
other  special  grounds  (u),  for  it  would  have  been  idle  to  discuss 


(q)  Cro.  El.  532.  v.  AMy,    4   Burr.    1940;    Lowndes  v< 

(r)  Cro.  El.  576.  Davies,  2  Scott,  74;  ante,  p.  50. 
(s)  1  Ves.  335,  Belt's  ed. ;  ante,  129.  (u)  Ante,  p.  lib'. 

(t)  See  further,  on  this  point,  Gidliver 
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CHAP.  xxix.  the  question,  whether  an  executory  gift  to  the  next  of  kin  applied 
to  the  person  answering  the  description  of  next  of  kin  when  such 
gift  took  effect  in  possession,  on  the  special  ground  that  the 
prior  legatee  was  sole  next  of  kin,  or  one  of  the  next  of  kin  at 
the  death  of  testator,  if,  by  the  general  rule,  an  executory 
bequest  to  next  of  kin  applied  to  the  persons  answering  the 
description  when  the  bequest  took  effect  in  possession. 
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DEVISES   AND    BEQUESTS   TO    CHILDREN. 


I.  Whether  they  include  Grandchildren. 
II.  What  class  of  Objects,  as  to  period 
of  birth,  they  comprehend;  where, 
1st,  The  Gift  is  immediate,  i.  e.  in 
Possession ;  2ndly,  There  is  an 
anterior  Gift ;  Srdly,  Possession 
is  postponed  till  a  given  Age  ; 
4thly,  Effect  where  no  Object  ex- 
ists at  the  time  of  its  falling  into 
Possess  io  n  ;  5  thly,  Words  ' '  born ' ' 
or  "begotten,"  or  "to  be  born  or 
begotten,"  &c.  ;  Gthly,  As  to  Chil- 
dren en  ventre. 


III.  Clauses  substituting   Children  for 

Parents. 

IV.  Children  described  as  consisting  of 

a  specified  number,  which  differs 
from  the  actual  number. 

V.    Whether  Children  taJce  per  stirpes 
or  per  capita. 

VI.  Limitation   over,    as   referring   to 
having  or  leaving  Children. 

VII.   Gifts' to  younger  Children. 


I.  THE  legal  construction  of  the  word  children  accords  with   Children,  how 


c 


its  popular  signification  (a)  ;  namely,  as  designating  the  imme- 
diate  offspring  ;  for,  in  all  the  cases  in  which  it  has  been 
extended  to  a  wider  range  of  objects,  it  was  used  synonymously 
with  a  word  of  larger  import,,  as  issue  (b).  It  has  sometimes 
been  asserted,  however,  that  a  gift  to  children  extends  to  grand- 
children,  where  there  is  110  child.  Thus,  in  Crooke  v.  Brooke-  when. 
ing  (c),  though  the  claim  of  grandchildren  to  be  entitled  in 
conjunction  with  a  surviving  child  under  a  bequest  to  "  children," 
was  rejected,  yet  the  Lords  Commissioners  considered,  that,  if 
there  had  been  no  child,  they  might  have  taken.  Lord  Alvanley, 
too,  in  the  subsequent  case  of  Reeves  v.  Brymer  (d),  laid  it  down, 
that  "  children  may  mean  grandchildren,  where  there  can  be  no 
other  construction;  but  not  otherwise."  Sir  W.  Grant,  also, 
seems  rather  to  have  assented  to,  than  denied  the  doctrine, 
though  he  refused  to  apply  it  to  a  case  (e)  in  which  there  was  a 


\vhetheritex- 


(ff)  The  French  word  enfans  receives 
the  same  construction  :  Duhamel  v.  Ar- 
douin,  2  Ves.  162. 

(6)  Wythe  v.  Blackman,  Amb.  555, 
1  Ves.  196  ;  Galev.  Bennett,  Amb.  681; 
Chandless  v.  Price,  3  Ves.  99  ;  Royle  v. 
Hamilton,  4  Ves.  437 ;  [and  other  cases. 


ante,  p.  94  (d).] 

(c)  2  Vern.  106. 

(d)  4  Ves.   698.      See  also  his  Lord- 
ship's judgment  in  P.oyle  v.  Hamilton,  4 
Ves.  439. 

(e)  Raddiffe  v.  Buckley,  10  Ves.  198  ; 
[Moor  v.  Eaisbeck,  12  Sim.  123.] 
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CHAP,  xxx.  gift  to  the  children  of  several  persons  deceased  equally  per 
stirpes,  and  one  of  the  persons  was,  at  the  making  of  the  will, 
dead,  leaving  grandchildren,  but  no  child ;  his  Honor  being  of 
opinion,  that,  as  there  were  children  living  of  the  other  persons, 
as  to  whom,  therefore,  the  gift  was  clearly  confined  to  those 
objects,  he  was  precluded  from  giving  the  word  a  different 
signification  in  the  other  instance.  The  same  learned  Judge, 
on  another  occasion  (/),  refused  to  let  in  a  great-grandchild 
under  the  description  of  <c  grandchildren,"  there  being  grand- 
children ;  though  he  admitted,  that  "  where  there  is  a  total  want 
of  children,  grandchildren  have  been  let  in,  under  a  liberal 
construction  of  '  children/  "  .No  such  case,  however,  it  is  con- 
ceived, can  be  found  ;  and  the  doctrine  appears  to  rest  solely  on 
the  dicta  of  the  Lords  Commissioners,  who  decided  Croolce  v. 
Broo feeing,  Lord  Alvanley,  and  Sir  W.  Grant. 

Where  the  gift  If  the  extension  of  gifts  to  children  to  more  remote  descend- 
trhad  an*s  were  confined  to  cases  in  which,  but  for  this  construction, 
object.  the  gift,  according  to  the  state  of  events  at  the  time  of  its  incep- 
tion, (i.  e.  of  the  making  of  the  will,)  never  could  have  had  an 
object,  as  in  the  case  of  a  gift  to  the  children  of  A.,  a  person 
then  being,  to  the  testator's  knowledge  (g),  dead,  leaving  grand- 
children only  (h),  it  is  not  denied,  that  a  strong  argument  in 
favour  of  such  a  doctrine  might  be  drawn  from  cases,  in  which 
words  have  been  carried  beyond  their  ordinary  signification, 
from  the  want  of  other  persons  or  things  more  nearly  answer- 
ing to  the  terms  of  description  used  (i)}  in  order  to  avoid  the 
evident  absurdity  of  supposing  the  testator  to  have  made  a  gift 
without  an  actual  or  possible  object.  [Such  were  the  circum- 
stances and  such  the  decision  in  Fenn  v.  Death  (&).]  But  this 

(/)  Earl  of  Orford  v.  Churchill,  3  V.  xxiv.  ;  [Gill  v.  Shelley,  2  K.  &  My. 

&  B.  59.  336.] 

[(#)  This  knowledge  must  be  proved  ;  (k)  23  Beav.  73.  See  also  Stringer 

it  cannot  be  presumed,  per  Lord  Cran-  v.  Gardiner,  4  De  GK  &  J.  468.  In 

worth,  Crook  r.  Wfiitley,  7  D.  M.  &  GK  general,  if  the  word  children  extends 

496.]  beyond  its  primary  meaning,  it  will  in- 

(*)  Which,  as  before  suggested,  oc-  elude  issue  of  every  degree.  See  per 

curred  in  respect  of  one  class  of  children,  Turner,  L.  J.,  Pride  v.  FocTcs,  3  De  Gr.  & 

in  Raddiffe  v.  Buckley.  The  case  of  Jo.  275,  and  per  Lord  Cranworth,  Crook 

Lord  Woodhouselee  v.  .  Dalrymple,  2  v.  Whitley,  7  D.  M.  &  Gf.  96  ;  but  it  need 

Mer.  419,  stated  next  chapter,  would  scarcely  be  added  that  the  special  terms  of 

probably  be  considered  as  aiding  the  the  will  may  confine  it  to  one  degree,  as 

argument  for  an  extension  of  the  bequest  grandchildren  ;  and  it  was  on  this  ground 

to  grandchildren  in  such  a  case.  probably  (though  it  does  not  appear  by 

(i)  Dayv.  Trig,  1  P.  W.  286,  ante,  the  report)  that  in  Ft nnv.  Death,  23  Beav. 

ch.  xii.  s.  4  ;  Doe  d.  Humphreys  v.  73,  great-grandchildren  were  excluded, 

Roberts,  5  B.  &  Aid.,  407,  ante,  ch.  while  grandchildren  were  held  entitled.] 
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reasoning  does  not  apply  to  a  case  in  which  the  gift,  being  to      CHAP.  xxx. 
the  children  of  a  person  living,  might  in  event  include  objects  Extended  con- 
subsequently  coming  in  esse;  so  that  no  inference,  that  the  ^^g^8 
testator  does  not  mean  children  properly  so  called,  arises  from  such  cases. 
the  fact  of  there  being  no  child  when  he  makes  the  gift.     To 
apply  the  doctrine  in  question  to  such  a  case,  is  to  allow  the 
construction  to  be  influenced  by  subsequent  circumstances,  in 
opposition  to  a  well-known  rule.     Besides,  it  denies  to  a  testator 
the  power  of  giving  to  children,  to  the  exclusion  of  descendants 
of  another  generation,  (which  is  certainly  a  possible  intention,) 
without  using  words  of  exclusion,  though  he  might  reasonably 
suppose  the  intention  to  exclude  them  was  sufficiently  apparent 
by  the  mention  of  another  class  of  objects,  and  not  of  them. 
In  the  case  of  a  gift  to  A.,  and,  after  his  death,  to  his  children 
living  at  his  decease ;  and  if  he  dies  without  leaving  children, 
to  B.  and  his  children,  the  testator  may  choose  to  prefer  A.  and 
his  children,  to  B.  and  his  children ;  but  it  does  not  follow  that 
he  intends  the  same  preference  to  extend  to  the  grandchildren 
of  A.  (/). 

[Accordingly,  in  the  case  of  Pride  v.  Fooks  (m),  where  a 
testator  bequeathed  his  residuary  estate  in  trust  for  "  such 
child  or  children  as  his  niece  and  two  nephews  should  leave  at 
their  respective  deceases,"  equally  per  stirpes ;  with  cross 
executory  limitations  in  case  the  niece  or  either  of  the  nephews 
should  die  without  leaving  any  child,  to  the  children  of  the 
other  or  others ;  and  in  case  all  of  them,  his  said  nephews  and 
niece,  should  die  without  leaving  any  "issue"  lawfully  begotten, 
the  testator  directed  the  whole  of  the  residue  to  be  divided 
between  the  three  "  children  "  of  A.  equally,  or  in  case  of  either 
of  them  being  then  dead,  to  the  survivors  or  survivor  and  the 
"issue"  of  such  as  might  be  dead,  such  "issue"  taking  per 
stirpes  and  not  per  capita.  The  nephews  and  niece  survived 
the  testator,  and  died  without  leaving  any  children  living  at 
their  respective  deceases,  but  the  niece  left  several  grandchildren 
and  one  great-grandchild,  in  whose  behalf  it  was  contended, 

(I)  In  the  case  of  Loveday  v.  Hopkins,  cannot  be  exercised  in  favour  of  grand- 

Amb.  273,   Sir  T.   Clarice,  M.  R.,   held  children.      He  does  not   advert  to  any 

that    grandchildren    were    not    entitled  distinction  in  the  case  of  there  being  no 

under  a  bequest  to  "heirs,"  because  the  children.       According    to    the    doctrine 

term  appeared  by  the  context  of  the  will  which  the  present  writer  has  endeavoured 

to  be  used  in  the  sense  of  children.     Sir  to  refute,    such   a  power  would  in  that 

Edward  Sugden  has  shewn,   (Pow.,   6th  event  extend  to  grandchildren, 
ed.,  vol.  ii.   273,   7th  Ed.,  vol.  ii.  253,)  [(m)  3  De  G.  &  Jo.  252. 

that  a  power  to  appoint  among  children 
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"Children" 
when  synony- 
mous with 
issue. 


[that,  there  being  in  event  no  children,  the  bequest  to  "children" 
must  be  extended  to  remoter  issue  :  but  the  Lords  Justices 
held  that  this  could  not  be  done,  and  that  consequently  the 
gift  over,  not  corresponding  with  the  previous  bequest  (n),  the 
residue  was  undisposed  of. 

It  is  true  that  by  using  both  the  words  "  children "  and 
"  issue  "  the  testator  gave  ground  for  inferring  that  the  difference 
in  the  meaning  of  the  two  expressions  was  present  to  his  mind  : 
but  it  is  clear  from  the  observations  of  the  learned  Judges,  that 
they  thought  the  construction  of  the  word  children  could  never 
depend  on  the  events  which  might  happen  after  the  date  of  the 
will. 

The  word  "  grandchildren  "  must,  on  the  same  principle,  be 
confined  to  the  single  line  or  generation  of  issue,  which  it 
naturally  imports.  Lord  Northington,  indeed,]  in  Hussey  v. 
Berkeley  (o),  expressed  an  opinion,  that  the  word  grandchildren 
would,  without  further  explanation,  comprehend  great-grand- 
children ;  the  term  being,  he  thought,  in  common  parlance  used 
rather  in  opposition  to  children,  than  as  confined  to  the  next 
generation ;  but,  in  the  case  before  his  Lordship,  the  testator 
had  explained  this  to  be  his  construction,  by  applying  in  another 
part  of  his  will  the  term  "  grandchild "  to  a  great-grand- 
child. And  the  contrary  of  Lord  Northington's  doctrine  was 
determined  by  Sir  W.  Grant,  in  the  case  of  the  Earl  of  Orford 
v.  Churchill  (/?),  in  which,  however,  it  is  remarkable,  that 
neither  his  Lordship's  dictum  or  decision  was  noticed. 

It  should  be  observed,  however,  that,  in  a  considerable  class  of 
cases  (g),  the  word  child  or  children  has  received  an  interpreta- 
tion extending  it  beyond  its  more  precise  and  obvious  meaning, 
as  denoting  immediate  offspring,  and  been  considered  to  have 
been  employed  as  nomen  collectivum,  or  as  synonymous  with 
issue  or  descendants ;  in  which  general  sense  it  has  often  the 
effect,  when  applied  to  real  estate,  of  creating  an  estate  tail. 
Where  this  construction  has  prevailed,  however,  it  has  generally 
been  aided  by  the  context.  But  even  if  the  fact  were  other- 
wise, those  cases  would  afford  no  authority  for  extending  the 
word  "  children"  to  grandchildren  in  the  cases  under  considera- 


[(«)  As  to  this,  see  post,  ch.  xl.  s.  2. 
(o)  2  Ed.  194  ;  S.  C.  nom.  Hussey  v. 
Dillon,  Amb.  603. 
(p)  3  V.  &  B.  59. 


(q)  Vide  post,  chap,  xxxviii  :  [and  In 
re  CrawhaWs  Trusts,  2  Jur.  N.  S.  892, 
895. 
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tion.    There  it  was  synonymous  with  issue  in  all  events  ;  here  it      CHAP,  xxx. 
is  to  be  so  construed  only  in  certain  events,  leaving  the  significa- 
tion of  the  word,  therefore,  dependent  on  circumstances  arising 
subsequently  to  the  making  of  the  will,   or,  it  may  be,  to  the 
death  of  the  testator.     The  cases,  therefore,  are  not  analogous. 

[Gifts  to  other  classes  of  relations,  as  nephews,  nieces,  cousins,   «'  Nephews" 
are  subject  to  the  same  rules,  and  therefore  illustrate  the  point  &c^Sdo°noUn- 
in  question.     Thus,  a  gift  to  "  nephews  and  nieces  "  (r)}  or  to  elude  great 

.     -T     !  nephews  or 

"first  cousins  or  cousins  german"  (s),  will  not  include  great-  second cousins. 
nephews   and    great-nieces,    or   descendants    of   first   cousins ; 
neither  can  a  first  cousin  once  removed  take  under  the  descrip- 
tion of  second  cousin  (/),  nor  a  grand-nephew's  child  under  the 
description  of  grand-nephew  (u). 

But  the  intention  of  a  testator  to  use  any  of  these  appella-  Unless  the  will 
tions  in  a  less  accurate  sense  will  of  course  prevail,  if  clearly  f™^^  {£" 
indicated  by  explanatory  circumstances  or  by  an  explanatory  use  them, 
context,  but  not  otherwise.  Thus,  in  Slade  v.  Fooks  (x),  where 
a  testatrix  bequeathed  her  residue  to  her  second  cousins  of  the 
name  of  S.,  and  the  issue  of  such  of  them  as  were  dead,  and 
it  appeared  that  there  were  no  second  cousins,  but  three  first 
cousins  once  removed  of  that  name,  of  whom  two  were  living, 
and  the  other  dead,  leaving  children.  Sir  L.  Shadtvell,  V.  C., 
decreed  the  residue  to  the  two  survivors  and  the  children  of  the 
other.  And  in  James  v.  Smith  (?/),  where  a  testator,  after 
describing  a  great-niece  as  his  "niece  A.,  daughter  of  his 
nephew  B./'  bequeathed  his  residue  to  his  nephews  and  nieces, 
the  same  learned  Judge  held  that  the  testator  had  unequivocally 
shewn  that  he  meant  the  child  of  a  nephew  or  niece  to  take,  as 
well  as  a  nephew  or  a  niece.  But  it  was  held  in  Crook  v. 
Whitley  (2),  that  the  use  of  "  nieces  "  (in  the  plural)  would 
not  let  in  grandnieces  and  great-grandnieces,  merely  because 
at  the  date  of  the  will  there  was  but  one  niece  and  no  more 
could  possibly  be  born. 

Conversely,  the  full  force  of  any  term  of  relationship  may  be  Construction 
so  limited  as  to  exclude  some  of  those  who  would  naturally  be 

* 

[(r)  Shelley  v.  Bryer,  Jac.  207  ;  Folk-  (x)  9  Sim.  386.     And  see  Stringer  v". 

ner  v.  Butler,  Amb.  514.  Gardiner,  4  De  Gf.  &  Jo.  468. 

(s)  Sanderson  v.  Bayley,  4  My.  &  C.  (y)  14  Sim.  214;  Cf.  Shelley  v.  Bryer, 

56.  Jac.  207;  Smith  v.  Lidiard,  3  Kay  &  J. 

(t)  Corporation  of  Bridgnorth  v.  Col-  252,  stated  infra,  Thompson  v.  Robinson, 

lins,  15  Sim.  541.  27  Beav.  486. 

(u)   Waring  v.  Lee,  8  Beav.  247.    See  (z)  7  D.  M.  &  Gr.  490. 
James  v.  Smith,  14  Sim.  214. 
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[included  in  the  class  where  the  testator  has  himself  put  that 
interpretation  upon  the  word  (a).  And  it  is  to  be  observed  that 
a  bequest  to  " first  and  second  cousins"  being  a  loose  expres- 
sion, will  comprehend  all  who  are  within  the  same  degree  (the 
sixth)  as  second  cousins;  and  therefore  great-nieces  and  first 
cousins  once  (b),  or  twice  (c]  removed,  will  take  shares. 

Under  a  gift  to  the  children  of  a  person,  his  children  by 
different  marriages  will  generally  be  entitled ;  and  it  is  not 
necessary  to  shew  that  the  testator  had  in  view  a  future  mar- 
riage, but  only  that  the  terms  of  the  will  are  not  so  wholly 
inconsistent  with  such  a  notion  as  necessarily  to  limit  the 
generality  of  the  word  children  (d),  in  which  latter  case  effect 
will  of  course  be  given  to  the  testator's  language  \e).  In  a  case 
of  Stavers  v.  Barnard  (/),  where  a  testator  bequeathed  his  per- 
sonal estate  to  trustees  in  trust,  to  apply  the  interest  thereof 
"  in  the  maintenance  of  his  children  until  the  youngest  attained 
twenty-one,  and  then  to  divide  the  same  equally  between  A.,  B., 
C.,  and  D.,  children  by  his  former  wife,  and  E.  and  F.,  children 
by  his  then  present  wife,  and  such  other  child  or  children  as 
might  be  living,  or  as  his  said  wife  might  be  enceinte  with  at 
his  decease."  Sir  J.  Knight  Bruce,  V.  C.,  held,  that  two  children 
by  the  first  marriage,  not  named  in  the  will,  but  living  at  the 
date  of  the  will  and  of  the  testator's  death,  were  not  entitled 
under  the  latter  words  of  the  bequest.] 

Again,  a  gift  to  brothers  and  sisters  extends  to  half  brothers 
and  sisters  (g}}  [and  a  gift  to  nephews  and  nieces  to  the  children 
of  half  brothers  and  sisters  (h)  :  and  so  with  regard  to  every 
other  degree  of  relationship.  But  relations  by  affinity  are  ex- 
cluded from  such  gifts  ;]  consequently,  a  grandson's  widow  has 
been  held  not  to  be  entitled  under  a  devise  to  grandchildren  (i). 

[And  it  seems  that  stronger  expressions  are  needed  to  include 
them  in  a  class  of  relations,  than  is  sufficient  to  extend  a  term 


[(a)  Caldecott  v.  Harrison,  9  Sim. 
457,  where  the  V.  G.  expressed  an  opinion 
that  "  cousins  "  unexplained  included 
cousins  of  every  degree  :  but  in  Stoddart 
v.  Nelson,  6  D.  M.  &  Gr.  68,  Lord  Cranworth 
keld  that  first  cousins  only  were  meant. 

(b)  Mayott  v.  Maijott,  2  B.  C.  C.  125. 

(c)  Silcox  v.   Bell,   1  S.  &  St.   301  ; 
Charges.  Goodyer,  3  Russ.  140. 

(d)  Harrington  v.    Tristram,   6   Yes. 
345  ;  Critchett  v.   Taynton,   1  R.  &  My. 
541  ;  Peppin  v.  Bickford,  3  Ves.  570  ; 
Ex  parte  Ilchester,    7   Ves.    368  ;    Re 


Pickup's  Will,  9  W.  R.  251. 

(e)  Stop  ford  v.  Chaworth,  8  Beav.  331. 

(/)  2  Y.  &  C.  C.  C.  539. 

(g)  The  point  was  adverted  to,  ar- 
guendo,  in  Leake  v.  Robinson,  2  Mer. 
363,  which  did  not  require  its  determi- 
nation. 

(h)  Grieves  v.  Rawley,  10  Hare,  63.] 

(i)  Hussey  v.  Berkeley,  2  Ed.  194. 
[Secus,  if  a  married  testator  expressly 
include  relations  "on  both  sides,"  Frogley 
v.  Phillips,  6  Jur.  N.  S.  641. 
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[of  relationship  proper  to  one  degree  to  one  more  remote.  On  CHAP.  xxx. 
this  ground,  Sir  W.  P.  Wood,  V.  C.,  distinguished  a  case  before 
him  (k)  from  James  v.  Smith  (/),  to  which  in  other  respects  it 
was  very  similar.  The  case  was  one  in  which  a  testatrix  having 
given  legacies  to  several  persons  bv  name,  describing  each  as 
her  niece,  bequeathed  the  residue  of  her  personal  estate  in  trust 
for  her  respective  "  nephews  and  nieces"  in  equal  shares.  Two 
of  the  legatees  in  the  will,  called  nieces,  were  nieces  not  of  the 
testatrix,  but  of  her  late  husband  ;  and  it  was  held  that  the 
circumstance  that  the  testatrix  had  called  these  two  her  nieces 
did  not  enlarge  the  meaning  of  the  words  "nephews  and 
nieces  "  in  the  residuary  bequest  so  as  to  make  it  include  the 
two  legatees,  nieces  of  her  late  husband.  The  case  of  Owen  v. 
Bryant  (m)  was  cited  as  an  authority  for  the  contrary  conclu- 
sion, but  the  V.  C.  distinguished  that  case  because  there  the 
word  "  said  "  occurred ;  "  which,"  added  the  learned  Judge, 
"  referred  back  to  the  children  before  designated."  But  for 
that  word  the  case,  as  it  regarded  the  two  legatees,  appears  to 
be  on  all  fours  with  the  one  before  his  Honor. 

It  was  also  decided  in  the  same  case  (indeed  it  followed  a 
fortiori)  that  the  residuary  bequest  did  not  include  the  other 
nephews  and  nieces  of  the  husband  who  were  not  called  nephews 
and  nieces  in  the  will.] 

II.  But  the  question  which  has  been  chiefly  agitated  in  As  to  class  of 
devises  and  bequests  to  children  is,  as  to  the  point  of  time  at  c 
which  the  class  is  to  be  ascertained,  or  in  other  words,  as  to  the 
period  within  which  the  objects  must  be  born  and  existent ; 
supposing  the  testator  himself  not  to  have  expressly  fixed  the 
period  of  ascertaining  the  objects,  which,  of  course,  takes  the 
case  out  of  the  general  rule ;  for  example  [where  the  testator 
after  a  gift  to  "  children,"  proceeded  to  name  them,  this,  amount- 
ing to  a  designatio  personarum,  limited  the  bequest  to  those  who 
were  named  (n).  And  so,  where  the  bequest  was  to  the  testa- 
tor's brothers  and  sister  and  his  wife's  brothers  and  sister,  the 

[(&)  Smith  V.  Lidiard,  3  Kay&  J.  252.  in  one  part  of  the  will,  does  not  confine 

(I)  14  Sim.  214,  ante,  p.  139.  the  generality  of  a  bequest  to  "children," 

(m)  2  D.  M.  &  Gr.  697,  stated  post,  occurring  in  an  other  part,  Moffatv.Burnie, 

ch.  xxxi.  ;  and  see  the  observation  thei-e  18  Beav.  211.    See  also  Fullford  v.  Full- 

on  the  effect  given  to  the  word  "  said."  ford,  16  Beav.  565  ;  Fitzroy  v.  Duke  of 

(n)  Bain  v.  Lescher,  11  Sim.  397.  Richmond,  27  ib.  1S6.  Cf.  While  v. 

And  see  Inre Hulls  estate,  21  Beav.  314.  WaUey,  26  ib.  23. 

But  a  gift  to  several  children,  nominatim 
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[testator  and  his  wife  each  having  one  sister  at  the  date  of  the 
will  (o),  and  in  another  case  even  where  the  bequest  was  to  E., 
the  eldest  son  of  J.  S.  and  the  other  children  of  J.  S.,  he  having 
three  other  children  at  the  date  of  the  will,  it  was  held  that 
the  terms  ''children/'  " brothers,"  &c.,  were  to  be  understood 
as  confined  to  those  living  at  the  date  of  the  will  (/>).] 

A  gift  to  children  "now  living,"  applies  to  such  as  are  in 
existence  at  the  date  of  the  will  (q),  and  those  only ;  and  a  gift 
to  children  living  at  the  decease  of  A.  will  extend  to  children 
existing  at  the  prescribed  period,  whether  the  event  happens  in 
the  testator's  lifetime  (supposing  that  they  survive  him),  or 
after  his  decease  (r).  [But  these  last  are  still  gifts  to  classes, 
and  if  any  of  the  children  "  now  living,"  or  "  living  at  the  death 
of  A."  (supposing  A.  to  die  before  the  testator),  should  die  in 
the  testator's  lifetime,  the  share  which  such  child  would  have 
taken  will  not  lapse,  but  the  surviving  children  will  take  the 
whole.  Classes  fluctuate  both  by  diminution  and  by  increase  : 
here  it  would  be  by  diminution  only  (5).]  The  following  are 
the  rules  of  construction  regulating  the  class  of  objects  entitled 
in  respect  of  period  of  birth  under  general  gifts  to  children. 

1st.  That  an  immediate  gift  to  children  (i.  e.  a  gift  to  take 
effect  in  possession  immediately  on  the  testator's  decease), 
whether  it  be  to  the  children  of  a  living  (t)  or  a  deceased 
person  (u),  and  whether  to  children  simply  or  to  all  the 


[(o)  Havergalv.  Harrison,  7  Beav.  49. 
And  see  Hallv.  Robertson,  4  D.  M.  &  G. 
781. 

(p)  Leach  v.  Leach,  2  T.  &  C.  C.  C. 
495.  See  also  Salkeld  v.  Vernon,  1  Ed. 
64.  Cf.  Goodfellow  v.  Good  fellow,  18 
Beav.  356 ;  Stanhope's  Trust,  27  ib.  201.] 

(q)  James  v.  Richardson,  1  Vent.  334, 
2  Vent.  311 ;  Burchet  v.  Durdant,  T. 
Raym.  330.  See  also  Att.-Gen.  v.  Bury, 
1  Eq.  Ca.  Ab.  201  ;  Crosley  v.  Clare,  3 
Sw.  320  n.  ;  Abney  v.  Miller,  2  Atk. 
593;  Blundell  v.  Dunn,  1  Mad.  433; 
[Cole  v.  Scott,  1  Mac.  &  G.  518.] 

(r)  Allan    v.     Callow,    3  Yes.    289  ; 

[Turner  v.    Hudson,     10    Beav.     222.] 

Gift  to  children    Where  a  testator  gave  a  legacy  to  A.  his 

of  A.  living  at     daughter  for  life,  and  after  her  death  to 

the  death  of  B.    his  grandson  B.  ;  and  if  he  should  die  in 

the  lifetime  of  A.,  then  to  the  children  of 

C.  who  should  be  then  living ;.  it  was  held, 

that   the   bequest    was   confined   to   the 

children  of  C.  living  at  the  death  of  A., 

and  that  the  point  was  so  clear,  that  the 

costs  of  the  suit  occasioned  by  the  refusal 


of  the  executor  to  pay  the  legacy  without 
the  opinion  of  the  Court,  must  fall  on 
himself,  Harvey  v.  Harvey,  3  Jur.  949. 
And  here  it  may  not  be  amiss  to  observe, 
that  a  child  who  is  made  a  legatee  for 
life  is  not  thereby  incapacitated  from 
claiming  under  a  bequest  of  the  ulterior 
interest  to  the  testator's  children  living 
at  his  (the  testator's)  decease,  Jennings 
v.  Newman,  10  Sim.  219.  [See  also 
Woods  v.  Townley,  11  Hare,  31 4  ;  Carver 
v.  Burgess,  18  Beav.  541,  7  D.  M.  &  G. 
97. 

(s)  Lee  v.  Pain,  4  Hare,  250  ;  Leigh 
v.  Leigh,  17  Beav.  605 ;  Cruse  v.  Nowell, 
4  Drew.  215.  See  also  Viner  v.  Francis, 
2  Cox,  190.] 

(0  2  Vern.  105  ;  1  Eq.  Ca.  Ab.  202, 
pi.  20;  Pre.  Ch.  470;  2  Vern.  545,  1 
Ves.  209  ;  2  Ves.  83 ;  Amb.  273  ;  ib. 
348 ;  1  B.  C.  C.  532,  n. ;  ib.  529 ;  1  Cox, 
68;  2  Cox,  190;  2  B.  C.  C.  658;  3 
B.  C.  C.  352  ;  ib.  391  ;  14  Ves.  576. 

(u)    Viner  v.  Francis,  2  Cox,  190. 
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children  (a?),  and  whether  there  be  a  gift  over  in  case  of  the  CTAP.  xxx. 
decease  of  any  of  the  children  under  age  or  not  (y),  compre- 
hends the  children  living  at  the  testator's  death  (if  any),  and 
those  only;  notwithstanding  some  of  the  early  cases,  which 
make  the  date  of  the  will  the  period  of  ascertaining  the 
objects  (z). 

It  is  scarcely  necessary  to  observe,  that  this  and  the  succeed- 
ing rules  apply  to  issue  of  every  degree,  as  grandchildren,  great- 
grandchildren, &c.,  though  cases  to  the  contrary  are  to  be  found, 
especially  at  an  early  period.  As  in  Cook  v.  Cook  (a),  where, 
under  an  immediate  devise  (i.e.  a  devise  in  possession)  to  the 
issue  of  J.  S.  (which  was  held  to  apply  to  the  children  and 
grandchildren),  a  son  born  after  the  death  of  the  testator  was 
allowed  to  participate. 

2ndly.  That  where  a  particular  estate  or  interest  is  carved  In  future  gifts, 

.,,  .Pl  .          ,  .,  ,  „     ,  .    ,  .         ,,     ,     children  born 

out,  with  a  gilt  over  to  the  children  ot  the  person  taking  that  before  period  of 
interest,  or  the  children  of  any  other  person,  such  gift  will  distribution  let 
embrace  not  only  the  objects  living  at  the  death  of  the  testator, 
but  all  who  may  subsequently  come  into  existence  before  the  period 
of  distribution  (b).  Thus  in  the  case  of  a  devise  or  bequest  to 
A.  for  life,  and  after  his  decease  to  his  children,  or  (which  is  a 
better  illustration  of  the  limits  of  the  rule,  since,  in  the  case 
suggested,  the  parent  being  the  legatee  for  life,  all  the  children 
who  can  ever  be  born  necessarily  come  in  esse  during  the  pre- 
ceding interest)  to  A.  for  life,  and  after  his  decease  to  the 
children  of  B.,  the  children  (if  any)  of  B.  living  at  the  death  of 
the  testator,  together  with  those  who  happen  to  be  born  during 
the  life  of  A.,  the  tenant  for  life,  are  entitled,  but  not  those 
who  may  come  into  existence  after  the  death  of  A.  (c).  The 
rule  is  the  same  where  the  life  interest  is  not  of  the  testator's 
own  creation,  but  is  anterior  to  his  title  (d). 

•(x)  Heathe  v.  Heatlie,   2   Atk.   121  ;  Gilb.  Rep.  Eq.  136,  Pre.  Ch.  470. 

Singleton  v.  Gilbert,  1  B.  C.  C.  542,  n.,  (a)  2  Vern.  545. 

1  Cox,   68;    Scott  v.  Harwood,  5  Mad.  (b)  9  Mod.  104;  1  Atk.  509  ;  2  Atk. 

332.  329  ;  Amb.    334  ;  1   Ves.    Ill  ;  1  Cox, 

(y)  Davidson  v.  Dallas,  14  Ves.  576;  327;  Cowp.   309  ;  1  B.  C.  C.  537,  542  ; 

[Scott v.  Haruood,  5  Mad.  332;  Berkeley  [3  B.  C.  C.   352,    434;]  5  Ves.  136;  8 

v.  Swinburne,  16  Sim.  279.]    But  as  the  Ves.  375;  15  Ves.   122;  10  East,  503; 

gift  over  necessarily  suspends  the  distri-  1  Mer.    654  ;  2  Mer.    363  ;  1  Ba.  &  Be. 

bution  as  to  all  until  the  eldest  attains  449  ;  3  Dow,  61  ;  [5  Beav.  45.] 

twenty-one,  ought  not  the  children  born  (c)  Ayton  v.  Ayton,  1  Cox,  327. 

in  the  interval  to  have  been  let  in,  seeing  (d  )    Walker  v.   Shore,  15  Ves.    122. 

that  these  rules  always  aim  at  including  [The  same  rules  are  applicable  to  an  ap- 

as  many  objects  as  possible  ?  pointment  under  a  power  ;   and  though 

(z)  See  Northey  v.  Strange,   1  P.  W.  the  power  authorises  an  appointment  to 

341  ;  S.  C.   nom.   Northey  v.  Burbage,  children  living  at  the  donee's  death  only, 
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CHAP.   XXX. 

Children  lake 
vested  sliuivs, 
liable  to  be 
divested  pro 
tanto. 


Construction 
applicable  to 
executory  gifts. 


Mere  charging 
of  lands  does 
not  let  in  future 
children. 


In  cases  falling  within  this  rule,  the  children,  if  any,  living 
at  the  death  of  the  testator,  take  an  immediately  vested 
interest  in  their  shares,  subject  to  the  diminution  of  those 
shares  (i.  e.  to  their  being  divested  pro  tanto),  as  the  number 
of  objects  is  augmented  by  future  births,  during  the  life  of 
the  tenant  for  life;  and,  consequently,  on  the  death  of  any 
of  the  children  during  the  life  of  the  tenant  for  life,  their  shares 
(if  their  interest  therein  is  transmissible)  devolve  to  their 
respective  representatives  (e) ;  though  the  rule  is  sometimes 
inaccurately  stated,  as  if  existence  at  the  period  of  distribution 
was  essential  (/). 

The  preceding  rule  of  construction  applies  not  only  where  the 
future  devise  (i.  e.  future  in  enjoyment)  consists  of  a  limitation 
of  real  estate  by  way  of  remainder,  or  a  corresponding  gift  of 
personalty  (of  which  there  cannot  be  a  remainder,  properly  so 
called),  but  also  to  executory  gifts  made  to  take  effect  in  de- 
feazance  of  a  prior  gift.  Therefore,  if  a  legacy  be  given  to  B., 
son  of  A.,  and,  if  he  shall  die  under  the  age  of  twenty-one,  to 
the  other  children  of  A.,  it  is  clear  that  on  the  happening  of  the 
contingency  all  the  children  who  shall  then  have  been  born 
(including,  of  course,  the  children,  if  any,  who  may  have  been 
living  at  the  testator's  death),  are  entitled  (g).  The  principle, 
indeed,  seems  to  extend  to  every  future  limitation. 

But  it  is  to  be  observed  that  the  subjecting  of  lands  devised 
to  trusts  for  partial  purposes,  as  the  raising  of  money,  payment 
of  annuities,  or  the  like,  by  which  the  vesting  in  possession  is 
not  postponed,  does  not  let  in  children  born  during  the  con- 
tinuance of  those  trusts. 

Thus,  in  the  case  of  Singleton  v.  Gilbert  (h),  where  A.  devised 
her  real  estate  to  trustees  for  500  years,  to  raise  200/.,  and  then 
to  other  trustees  for  1000  years,  out  of  the  rents  to  pay  the 


Same  construe-  [the  Court  will  not  on  that  account,  and 
tion  in  case  of  to  make  the  appointment  fit  on  to  the 
an  appoint-  power,  restrain  the  generality  of  the  ex- 
ment.  pressions  used,  Harvey  .v.  Stracey,  1 

Drew.  73,  see  p.  322  et  seq.  That  the 
construction  of  appointments  by  will  under 
powers  are  generally  to  be  construed  in 
the  same  way  as  simple  bequests,  see  Oke 
v.  Heath,  1  Ves.  135 ;  Easum  v.  Apple- 
ford,  5  My.  &Cr.  56.] 

(e)  Att.-Gen.  v.  Crispin,  1  B.  C.  C. 
386  ;  Devisme  v.  Hello,  ib.  537  ;  Mid- 
dleton  v.  Messenger,  5  Ves.  136 ;  [CooTce 
v.  Bowen,  4  Y.  &  C.  244  ;  Watson  v. 


Watson,  11  Sim.  73;  Locker  v.  Bradley, 
5  Beav.  593 ;  Salmon  v.  Green,  13  Jur. 
272;  Evans  v.  Jones,  2  Coll.  516,  524; 
Pattisonv.  Pattison,  19  Beav.  638.] 

(/)  See  judgment  in  Matthews  v.  Paul, 
3  Sw.  339  ;  Houghton  v.  Whitgreave,  1 
J.  &  W.  150.  See  also  CrooJcev.  BrooTceing, 

2  Vern.  106 ;  [Baldwin  v.  Karver,  Cowp. 
309.] 

(g)  Haughton  v.  Harrison,  2  Atlc.  329  ; 
Ellison  v.  Airey,  1  Ves.  Ill ;  Stanley  v. 
Wise,  1  Cox,  432  ;  [Baldwin  v.  Rogers, 

3  D.  M.  &  G.  649.] 

(h)  1  Cox,  68,  1  B.  C.  C.  542,  n. 
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interest  thereof,  and  certain  life  annuities  ;  and,  subject  to  the      CHAP,  xxx 

said  terms,  she  gave  the  estate  to  all  and  every  the  child  and 

children  of  her  brother  T.  in  tail,  as  tenants  in  common.     One 

question  was,  whether  a  child  born  after  the  death  of  A.,  but  in 

the  lifetime  of  the  annuitants,  could  take  jointly  with  two  others 

born  before  A/s  death.    It  was  insisted,  on  behalf  of  such  child, 

that  the  devise  was  to  be  considered  as  vesting  at  the  time  when 

the  trusts  of  the  term  were  satisfied,  and,  consequently,  that  it 

let  in  all  such  children  of  T.  as  were  then  alive.     Lord  Thurlow 

admitted  that  where  the  legacy  is  given  with  any  suspension  of 

the  time,  so  as  to  make  the  gift  take  place  either  by  a  fair  or 

even  by  a  strained  construction  (for  so,  he  said,  some  of  the 

cases  go),  at  a  future  period,  then  such  children  shall  take  as 

are  living  at  that  period.    But  this  was  an  estate  given  directly, 

although  given  charged  with  the  terms,  and  therefore  he  could 

not  consider  the  after-born  children  as  entitled. 

[The  same  rule  is  applicable  to  personal  estate;  so  that  where  Same  construc- 
a  testator  directs  that  a  particular  sum  shall  be  set  apart  for  a  cnarge  on  per- 
temporary  purpose  (as  a  life- annuity),  and  that  it  shall  after-  sonal  estate. 
wards  fall  into  the  residue,  and  the  residue  is  bequeathed  to  the 
children  of  A.,  those  children  who  are  in  existence  at  the  time 
of  the  testator's  death  are  alone  entitled  to  the  particular  sum 
(subject  to  the  temporary  purpose),  as  well  as  the  residue  (i). 

No  doubt  a  different  result  would  be  occasioned  by  terms 
shewing  the  testator's  intention  to  treat  the  funds  separately ; 
a  conclusion  which  is  countenanced  by  the  case  of  King  v. 
Cullen  (k),  where  a  testator  directed  a  fund  to  be  set  apart  to 
answer  an  annuity  for  his  wife,  for  her  life ;  at  her  death  to 
sink  into  the  residue;  and  bequeathed  the  residue  to  his 
children  as  tenants  in  common ;  provided  that  in  case  any  of 
them  should  die  either  in  his  lifetime  or  after  his  decease, 
before  their  shares  should  become  vested  interests  leaving  issue, 
such  issue  should  have  their  parents'  share.  One  of  the  children 
who  survived  the  testator  died  in  the  widow's  lifetime,  leaving 
a  daughter;  and  Sir  J.  K.  Bruce,  V.  C.,  held,  that  although  the 

[(*)  Hill  v.  Chapman,  3  B.  C.  C.  391,  were  entitled  to  the  residue,  it  was  held 

1  Ves.  jun.   405  ;  Nagger  v.  Payne,   23  that  the    testator   meant   children    who 

Beav.   474  ;  see  Cort  v.  Winder,  1  Coll.  survived   himself;    and   it   is   presumed 

320.    See  also  Lill  v.  Lill,  23  Beav.  446,  that  the  word  "  surviving"  could  not  be 

•where,  after  a  specific  devise  for  life,  the  construed  differently  with  regard  to  the 

testator  gave  all  the  residue  of  his  real  specific  devises. 

and  personal  estate,  including  that  pre-  (k)  2  De  GK  &  S.  252.   See  also  Gardner 

viously  devised  for  life,  to  "the  surviving  v.  James,  6  Beav.   170,  where  distribu- 

children"  of  A.  :  upon  the  question,  who  tion  was  by  the  will  expressly  postponed. 

VOL.   II.  L 


140 


DEVISES    AND    BEQUESTS    TO    CHILDREN. 


OTIAP.   XXX. 


Gifts  to  other 
classes  of  rela- 
tions governed 
by  same  rules. 


Rule  where 
distribution  is 
postponed  to  a 
given  age. 


Does  not  clash 


[deceased  child  took  absolutely  such  part  of  the  residue  as  was 
not  set  apart  for  the  annuity,  yet  her  share  in  the  fund  that 
was  so  set  apart  went  to  her  daughter.  The  ground  of  this 
opinion  must  have  been  that  as  no  child  could  die  after  the 
testator's  decease  without  attaining  a  vested  (m)  interest  in  the 
general  residue,  the  clause  giving  over  the  shares  of  the  parents 
in  those  terms  would  have  been  inoperative,  unless  it  had  been 
held  to  apply  to  a  death  during  the'  wife's  lifetime,  before  the 
ultimate  distribution  of  the  annuity  fund. 

The  rule  which  makes  a  gift  to  children  comprehend  all  who 
come  into  existence  before  the  time  of  distribution  is  not 
peculiar  to  that  class  of  relations ;  for,  that  which  is  held  a 
wise  rule  with  regard  to  one  grade  of  relationship  must  also  be 
so  held  with  regard  to  another  (ft).]  Thus  a  gift  to  A.  for  life 
and  after  his  death  to  his  brothers,  will  include  the  brothers 
born  during  the  life  of  A.  (o) ;  and  the  same  has  been  held 
with  regard  to  nephews  and  nieces  (p),  [and  cousins  (q) ;  but 
with  regard  to]  other  classes  of  objects  the  gift  would  clearly 
apply  and  be  confined  to  those  who  were  living  at  the  death  of 
the  testator  (r). 

Srdly.  It  has  been  also  established,  that  where  the  period  of 
distribution  is  postponed  until  the  attainment  of  a  given  age  by 
the  children,  the  gift  will  apply  to  those  who  are  living  at  the 
death  of  the  testator,  and  .who  come  into  existence  before  the 
first  child  attains  that  age,  i.  e.,  the  period  when  the  fund 
becomes  distributable  in  respect  of  any  one  object,  or  member 
of  the  class  (s).  And  the  result  is  the  same  where  the  expression 
is  "all  the  children  (/)." 

This  rule  of  construction  must  be  taken  in  connexion  with, 


[(m)  The  word  "  vested"  was  held  to 
mean  vested  in  possession,  on  the  same 
ground. 

(n)  See  per  Lord  Justice  Turner,  3 
D.  M.  &  G.  656.] 

(o)  Devisme  v.  Mello,  1  B.  C.  C.  537 ; 
Doe  d.  Stewart  v.  Sheffield,  13  East, 
526.  See  also  Leake  v.  Robinson,  2 
Mer.  363. 

(p)  Balmv.  Balm,  3  Sim.  492.  [See 
also  Shuttleworth  v.  Greaves,  4  My.  &  C. 
35  ;  Curt  v.  Winder,  \  Coll.  320. 

(q)  Baldwin  v.  Royers,  3  D.  M.  &  G. 
649. 

(r)  As  to  gifts  to  next  of  kin  depending 
as  they  do  on  peculiar  considerations,  see 
ante,  p.  116.]  Many  cases  might  be  sug- 


gested in  which  a  gift  to  objects  in  esse 
would  open  and  let  in  future  objects  ;  as 
to  A.  and  the  heirs  of  the  body  of  B.,  a 
person  living,  or  to  A.  and  any  wife  whom 
he  shall  marry.  See  Mutton's  case,  Dy. 
274  b. 

(«)  1  Ves.  Ill  ;  1  B.  C.  C.  530  ;  ib. 
582  ;  3  B.  C.  C.  401  ;  ib.  416  ;  2  Ves. 
jun.  690  ;  3  Vea.  730  ;  6  Ves.  345  ;  8 
Ves.  380;  10  Ves.  152;  11  Ves.  238  ;  3 
Sim.  417,  492  ;  2  Beav.  221 ;  [1  Beav. 
352  ;  12  ib.  104  ;  7  Hare,  473,  477.] 
But  see  5  Sim.  174  ;  [12  Sim.  276  ;  2 
Ves.  83.] 

(t)  Whitlread  v.  Lord  St.  John,  10 
Ves.  152,  [10  Hare,  441.] 
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and  not  as  in  any  measure  intrenching  upon  the  two  preceding      CHAP.  xxx. 

rules.     Thus,  where  a  legacy  is  given  to  the  children,  or  to  all  with  the  pre. 

the  children  of  A.,  to  be  payable  at  the  age  of  twenty-one,  or  to  ceding  rules. 

Z.  for  life,  and  after  his  decease  to   the  children  of  A.,  to  be 

payable  at  twenty-one,  and  it  happens  that  any  child  in  the 

former  case  at  the  death  of  the  testator,  and  in  the  latter  at 

the  death  of  Z.,  have  attained  twenty-one,  so  that  his  or  her 

share  would  be   immediately  payable,    no   subsequently   born 

child  will  take;  but  if  at  the  period  of  such  death  no  child 

should  have  attained  twenty-one,  then  all  the  children  of  A. 

who  may  subsequently  ..come  into  existence  before  one  shall 

have  attained  that  age  will  be  also  included  (it)  :    [in  short, 

whichever  event  happens  last  marks  the  period  of  distribution 

and  for  ascertaining  the  class. 

In  the  case  of  Berkeley  v.  Swinburne  (#),  a  testator  made  a 
bequest  in  trust  for  his  mother  for  her  life,  and  after  her  death 
for  the  children  of  his  sisters  A.  and  B.,  to  be  vested  interests 
in  them  on  their  attaining  the  age  of  twenty-one  years,  with  a 
gift  over  in  case  of  their  dying  under  that  age.  The  Lords 
Commissioners  Pepys  and  Bosanquet  having  decided  that  the 
direction  as  to  vesting  was  to  be  understood  only  as  meaning 
that  the  interests  were  to  be  defeasible  by  death  under  age, 
held,  that  the  period  of  division  was  not  suspended  by  that 
direction,  but  took  place  at  the  death  of  the  tenant  for  life  (y)  ; 
and,  consequently,  that  no  child  born  after  that  period,  though 
before  the  eldest  attained  his  majority,  was  entitled  to  a  share.] 

And  the  construction  is  not  varied  by  the  circumstance  of  the 
trustees  being  empowered  to  apply  all  or  any  part  of  the  shares 
of  the  children  for  their  advancement  before  the  distribution 
(the  word  " shares"  being  considered  as  used  in  the  sense  of 
"presumptive  shares  "  (z)  ) ;  nor  is  any  such  variation  produced 
by  a  clause  of  accruer,  entitling  the  survivors  or  a  single 
survivor,  in  the  event  of  the  death  of  any  or  either  of  the 
children,  as  the  expression  "  said  children,"  so  occurring, 
means  the  children  designated  by  the  prior  gift,  whoever  they 
may  be,  and  is,  therefore,  applicable  no  less  to  an  after-born 

(u)  Clarke  v.  Clarice,  8  Sim.  59.     See  being  that  occasioned  by  the  gift  of  a  pre- 

also  Matthews  v.  Paul,  3  Sw.  328  ;  [Rob-  vious  life  estate  in  Berkeley  v.  Swinburne, 

ley  v.  Ridings,  11  Jur.  813  ;  Gillman  v.  Kevern  v.   Williams,    5  Sim.    171,    "was 

Daunt,  3  Kay  &  J.  48.  cited  by  the  Court  as  an  authority  ;  but 

(x)  16  Sim.  279.  that  case  seems  referable  to  other  grounds, 

(y)  This  was  according  to  Davidson  v.  see  post,  p.  150.] 

Dallas,  14  Yes.   576,  the  only  difference  (2)  Titcomb  v.  Sutler,  3  Sim.  417. 
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child,  whom  the  ordinary  rule  of  construction  admits  to  be  a 
participator,  than  to  any  other  (a). 

The  rule  in  question,  as  it  respects  the  exclusion  of  children 
born  after  the  vesting  in  possession  of  any  of  the  shares,  has 
been  viewed  with  much  disapprobation ;  and  Lord  Thurlow,  in 
Andrews  v.  Partington,  said  he  had  often  wondered  how  it 
came  to  be  so  decided ;  there  being  no  greater  inconvenience 
in  the  case  of  a  devise  than  in  that  of  a  marriage  settlement, 
where  nobody  doubts  that  the  same  expression  means  all  the 
children.  In  marriage  settlements,  however,  one  at  least  of  the 
parents  generally  takes  a  life  interest,  so  that  the  shares  do 
not  vest  in  possession  until  the  number  of  objects  is  fixed. 
The  rule  has  gone,  Lord  Eldon  remarked  (b),  upon  an  anxiety 
to  provide  for  as  many  children  as  possible  with  convenience. 
Undoubtedly  it  would  be  very  inconvenient,  especially  in  the 
case  of  legacies  payable  instant ery  if  the  shares  of  the  children 
were,  by  reason  of  the  possible  accession  to  the  number  of 
objects  by  future  births,  unascertainable  during  the  whole  life 
of  their  parent ;  and  though  this  inconvenience  is  actually 
incurred,  as  we  shall  presently  see,  in  some  cases  (c),  in  which 
the  gift  runs  through  the  whole  line  of  objects,  born  and 
unborn,  even  after  vesting  in  possession  in  the  existing  children, 
yet  it  will  be  found  in  such  cases  either  that  the  construction 
was  adopted  ex  necessitate  rei  (there  being  no  alternative  but 
either  to  admit  all  the  children,  or  hold  the  gift  to  fail  in  toto 
for  want  of  objects),  or,  that  the  admission  of  all  the  children 
was  compelled  by  some  expressions  of  the  testator. 

The  principle  of  the  rule  under  consideration  seems  to  apply 
to  all  cases  in  which  the  shares  of  the  children  are  made  to 
vest  in  possession  on  a  given  event,  as  on  marriage ;  in  which 
case  the  marriage  of  the  child  who  happens  to  marry  first,  is 
the  period  for  ascertaining  the  entire  class. 

[When  the  legacy  is  not  to  vest  until. the  period  of  dis- 
tribution, all  children,  born  before  the  eldest  acquires  a  vested 
interest, — which  he  does  upon  the  happening  of  the  contingency 
as  to  him  individually, — may  by  possibility  be  participators  in 
the  fund  (d).  Younger  children  as  to  whom  the  contingency 
has  not  happened  are,  of  course,  not  entitled  to  anything  while 


(a)  Balm  v.  Balm,  3  Sim.  492  ;  [cf. 
Matchwicle  v.  Cock,  3  Ves.  611 ;  Free- 
mantle  v.  Taylor,  15  ib.  363.] 

(6)  In  Harrington  v.  Tristram,  6  Ves. 


348. 

(c)  See  post,  p.  153,  154. 

[(d)  Clarke  v.    Clarke,   8   Sim.    59  ; 
Gillman  v.  Daunt,  3  Kay  &  J.  48. 
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[the  contingency  is  in  suspense  :  it  is  uncertain,  therefore,  by  CHAP.  xxx. 
how  many  the  class  ultimately  entitled  may  fall  short  of  the 
number  of  children  living  when  the  contingency  happens  as  to 
the  eldest;  but  as  the  class  cannot,  in  consequence  of  the 
application  of  the  rule,  be  enlarged,  the  minimum  of  each  share 
is  immediately  fixed. 

But  a  distinction  seems  to  have  been  taken,  in  applying  the  Distinction 
rule  for  ascertaining  classes  of  children,  between  the  case  of  a  j^  Remainder 
gift  to  one  for  life,  with  a  remainder  to  children,  or  of  a  prior  and  immediate 
gift  with  an  executory  bequest  over  to  children,  on  the  one  hand, 
and  the  case  of  postponed  payment,  or  of  an  immediate  contin- 
gent bequest  (i.  e.}  not  preceded  by  any  other  gift),  on  the  other 
hand ;  the  rule  being  considered  as  more  flexible  in  the  latter 
cases  than  in  the  former.    Accordingly,  in  Leake  v.  Robinson  (e), 
Sir  W.  Grant,  M.  K,  refused  to  hold  children  or  brothers  living 
at  the  testator's  death  to  be  solely  entitled  to  the  exclusion  of 
those   born  during  the  continuance  of  the  prior  life-interest, 
although  the  consequence  was  that  the  whole  gift  was  void ;  for 
he  conceived  it  to  have  been  the  actual  intention  of  the  testator^ 
that  all  who  were  living  at  the  determination  of  the  prior  interest 
should  be  comprehended  in  the  description  (/). 

But  the  rule  fixing  the  attainment  of  a  given  age  by  the 
eldest  of  a  class  as  the  period  for  finally  ascertaining  the  class, 
is  an  artificial  one  introduced  by  necessity.  It  is  not  pretended 
that  it  answers  the  testator's  intention;  the  argument  is  this: — 
where  a  testator  has  given  two  inconsistent  directions,  and  has 
said  that  the  children,  or  (which  is  the  same  thing)  all  the 
children,  shall  participate  in  the  fund,  and  then  directs  that 
there  shall  be  a  division  as  soon  as  each  attains  twenty-one,  in 
that  case  you  must  do  one  of  two  things — you  must  either 
sacrifice  the  direction  that  gives  a  right  to  distribution  at 
twenty-one,  or  sacrifice  the  intention  that  all  the  children  shall 
take.  The  Court  has,  in  such  cases,  determined  in  favour  of 
the  eldest  child  taking  at  the  age  of  twenty-one,  as  the  will 

[(e)  2  Mer.  363.     See  also  Comport  v.  event  happened  after  the  death  of  the 

Austen,   12  Sim.   218  ;  Arnold  v.    Con-  tenant  for  life)  have  been  let  in,   as  in 

grave,  1   R.    &  My.    209.     In  Lealce  v.  Clarice  v.   Clarice,    8  Sim.   59  ?     Under 

Robinson,  the  M.  R.  fixed  the  death  of  the  circumstances,  however,  the  point  did 

the  tenant  for  life  as  the  period  for  ascer-  not  arise,    since  either  principle   would 

taining  the  class  ;   but  why  (apart  from  have  led  to  the  same  result. 
the  objection  of  remoteness)  should  not  (/)  See  also  Jee  v.   Audley,   1  Cox, 

all  who  were  born  before  the  eldest  at-  324,  stated  ante,  ch.  ix.  s.  2. 
tained   the   age  of  twenty-five  (if  that 
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CHAP.  xxx.      [directs,  and  sacrificed  the  intention  that  all  the  children  shall 
take  (g).     The  rule  is  framed  to  include  as  many  as  may  be 
with  convenience.     But  the  question  is,  whether  the  compre- 
hensiveness given  by  the  rule  to  a  description  of  legatees  is  to 
be  enforced  at  the  expense  of  rendering  the  whole  disposition 
Gift  to  A.  for     invalid  ?     The  case  of  Kevern  v.   Williams  (h)  is  an  authority 
to^iMra'rf6*  against   that   conclusion.      There   a   testator    bequeathed   the 
B.,  payable  at    residue  of  his  personal    estate  in  trust    for  A.  for   life,  with 
remainder  to  the  grandchildren  of  B.,  "  to  be  by  them  received 


tuinable  at         in  equal  proportions  when  they  should  severally  attain  the  age 
death  of  A.  __      .  ,  ,    .,      , 

of  twenty-five   years.        It    the    rules    above    laid    down  were 

applicable  to  this  case,  all  grandchildren  who  were  born  before 
the  eldest  attained  the  age  of  twenty-five  (that  event  having 
happened  after  the  death  of  A.)  were  entitled  to  the  residue. 
But  then  the  bequest  would  have  been  void  for  remoteness  ; 
and  Sir  L.  Shadwell,  V.  C.,  declared  (though  not  expressly  for 
the  reasons  here  indicated)  that  the  grandchildren  living  at 
A.'s  death  were  alone  entitled. 

Gift  to  children       Again,  in  the  case  of  Elliot  v.  Elliot  (i),  where  there  was  a 
two,  heidTto  y    residuary  bequest  to  the  children  of  A.,  "  as  and  when  they 


include  chil-      should  attain  their  respective  ages  of  twenty-two  years,"  it  was 

dren  living  at  \  •  •    j. 

testator's  death  argued  that  the  gift  being  contingent  was  void  for  remoteness; 

only'  but  the  same  learned  Judge  saw  no  objection  in  principle  to 

holding  that  by  this  description  the  testator  meant  those 
children  who  were  then  living,  or  might  be  living,  at  his  death; 
and  then  there  \vas  no  objection  to  the  gift.  Whatever  may  be 
thought  of  this  case  as  an  authority  that,  where  the  terms  are 
thus  general,  the  Court  may,  of  two  possible  constructions  of  a 
will,  choose  that  which  renders  it  valid,  that  course  is  denied 
if  the  testator  has,  in  express  terms,  denoted  an  intention  to 
comprehend  after-born  children  in  the  description  (&).] 

Exception  as  to       Another  important  exception  obtains  in  the  case  of  legacies 

ties!™  which  are  to  come  out  of  the  general  personal  estate,  and  are 

made  payable  at  a  given  age  (say  twenty-one)  ;  in  which  case  it 
seems  that  the  bequest  is  confined  to  children  in  existence  at 
the  death  of  the  testator,  on  account  of  the  inconvenience  of 
postponing  the  distribution  of  the  general  personal  estate 
until  the  majority  of  the  eldest  legatee,  which  would  be  the 

[(gr)  Per  Sir  J.  Wigram,  Mainwarinc/  (i)  12  Sim.  276.     See  Mainwaring  v. 

v.  Beeror,  8  Hare,  49.  Beevor,  8  Hare,  48,  post,  153. 

(h)  5  Sim.  171.  (k)  Boughtonv.  James,  1  Coll.  26.] 
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inevitable   effect   of  keeping   open   the  number   of  pecuniary      CHAP,  xxx. 
legatees  (/).     But  this  argument  of  inconvenience,  it  is  obvious, 
does  not  apply  where  the  number  of  objects  affects  the  relative 
shares  only,  and  not  the  aggregate  amount  (m). 

The  rule  in  question,  so  far  as  regards  the  exclusion  of  Cases  in  which 
children  born  after  the  vesting  in  possession  of  any  one  of  the  b4n  departed 
distributive  shares,  has  been  sometimes  departed  from  upon  from- 
grounds  which  can  scarcely  be  considered  as  warranting  that 
departure.  Thus,  where  (n)  a  testator  bequeathed  800/.  to  the 
children  of  his  sister  S.,  to  be  equally  divided  at  their  respective 
ages  of  twenty-one  or  marriage,  with  interest,  and  failing  the 
share  of  any,  to  the  survivors,  and  failing  the  share  of  all,  then 
to  G.  One  of  the  questions  was,  whether  the  legacy  belonged 
to  a  child  of  S.,  born  at  the  making  of  the  will,  to  the  exclusion 
of  those  since  born,  or  to  be  born?  Lord  Hardwicke  thought 
it  was  meant  for  the  benefit  of  all  the  children  S.  should  have ; 
for  the  testator,  knowing  she  had  but  one  then,  had  yet  given 
it  to  children,  had  pointed  out  survivors,  and  given  it  over 
to  another  branch  of  the  family,  which  he  could  not  mean,  till 
all  failed. 

It  is  clear  that  none  of  these  circumstances  would  now  be  held  Remark  on 
to  take  the  bequest  out  of  the  ordinary  rule.     Its  being  to  Andrew™ 
children  in  the  plural,  with  a  provision  for  survivorship,  was 
consistent  with  that  construction ;  as  was  the  word  "  all,"  which 
was  satisfied  by  referring  it  to  the  children  of  any  class  who 
took  shares. 

Lord  Loughborough  seems  to  have  thought  that  where  a  Gift  over  in 
devise  or  bequest  of  the  nature  of  those  under  consideration  is  W^OM^  issue. 
followed  by  a  gift  over,  in  case  the  parent  die  without  issue,  all 
children,  without  reference  to  the  period  of  vesting  in  possession, 
are  entitled.  Thus,  where  (o)  a  testator  devised,  on  a  certain 
event,  the  produce  of  the  sale  of  certain  freehold  estates  to  be 
divided  between  the  children  of  his  daughters  E.  &  R.,  such  of 
the  children  as  should  be  sons  to  be  paid  at  their  respective  ages 
of  twenty -one,  and  such  as  should  be  daughters  at  their  respective 
ages  of  twenty-one,  or  days  of  marriage  respectively;  and  the 
testator  bequeathed  the  residue  of  his  personal  estate  to  be  equally 


(1)  Ringrosev.  Bramham,  2  Cox,  384;  (m)  Gilmore  v.  Severn,  1  B.  C.  C.  582. 

\Peyton  v.  Hughes,  7  Jur.  311  ;  Mann  (n)  Maddison  v.  Andrew,  1  Ves.  58. 

v.    Thompson,    1   Kay,   638.  J     And   see  (o)  Mills  v.  Narru,  5  Ves.  335. 
Storrs  v.  JBenbow,  2  My.  &  K.  46. 
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divided  between  the  child  and  children  of  his  said  two  daughters, 
in  like  manner  as  the  money  to  arise  from  his  real  estate  ;  and, 
in  case  any  child  of  his  said  daughters  should  marry  and  die  in 
the  lifetime  of  their  respective  mothers,  then  he  directed  that  the 
issue  of  such  child  should  stand  in  the  place  of  their  parent ;  andf 
in  case  his  said  daughters  should  die  without  issue,  or  such  issue 
should  die  without  issue  in  the  lifetime  of  his  said  daughters, 
then  over.  It  appeared,  in  the  consideration  of  another  ques- 
tion, that  Lord  Lougliborough  had  previously  decided,  that  the 
latter  disposition  extended  to  all  the  children  of  testator's 
daughter,  without  reference  to  the  age  of  twenty-one,  by  force 
of  the  clause  limiting  it  over  in  case  of  the  failure  of  issue  of 
the  daughters. 

It  is  not  easy  to  perceive  any  solid  ground  for  allowing  to 
these  words  such  an  effect  upon  the  construction.  They  either 
mean  a  failure  of  issue  generally,  in  which  case  the  gift  over  is 
void,  or,  which  seems  to  be  the  better  construction,  they  refer  to 
children  (p),  and,  according  to  the  opinion  of  Sir  W.  Grant  in 
Godfrey  v.  Davis  (q),  and  the  established  rules  of  construction, 
the  words  importing  a  failure  of  issue  are  referable  to  the  objects 
included  in  the  previous  gift. 

It  is  to  be  observed,  that  Maddison  v.  Andrew,  and  Mills  v. 
Norris,  were  decided  at  a  period  when  the  rule  against  which 
they  seem  to  militate  was  not  so  well  settled,  or,  at  all  events, 
they  shew  that  it  was  not  so  uniformly  adhered  to,  as  it  now  is. 
The  uncertainty  in  which  these  cases  tended  to  involve  the  doc- 

.  trine  has  been  completely  removed  by  subsequent  decisions  (r). 
In  Hughes  v.  Hughes  (s),  a  testator  gave  real  and  personal 
estate  in  trust  for  the  maintenance  of  all  the  children  of  his  three 

•  daughters  A.,  B.,  and  C.,  share  and  share  alike,  until  the  youngest 
of  his  said  grandchildren  should  attain  twenty-one ;  and  in  case 
of  the  death  of  any  of  them  before  the  youngest  should  attain 
twenty-one,  leaving  children,  then  to  such  children,  and  when 
such  youngest  grandchild  should  have  attained  twenty-one,  then 
he  gave  one  full  proportionable  share  to  such  of  his  said  grand- 
children as  should  be  then  living,  and  the  children  of  such  as 
should  be  then  dead.  A  question  arose  on  the  claim  of  the 


(p)  See  Vandergucht  v.  Slake,  2  Yes. 
jun.  534,  and  other  cases  treated  of  in 
ch.  xl.  s.  2. 

(q)  6  Yes.  43. 


(r)  See  cases  referred  to,  ante,  p.  146. 
(s)  3  B.  C.  C.   352,   434.     See  S.  C.,' 
though  not  S.  P.,  14  Yes.  256. 
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subsequently  born  grandchildren  to  be  admitted  to  a  participa-  CHAP.  xxx. 
tion  with  those  living  at  the  testator's  death.  Lord  Thurlow, 
during  the  argument,  said,  when  the  gift  is  general,  it  is  always 
confined  to  the  death  of  the  testator.  Where  there  is  a  gift  for 
life,  or  the  distribution  is  postponed  to  a  future  time,  then 
children  born  during  the  life  or  before  that  time  are  let  in.  But 
his  Lordship  on  a  subsequent  day  decided  in  favour  of  the  after- 
born  grandchildren,  the  gift  being  to  all  the  grandchildren.  But 
according  to  the  decree  as  stated  by  Mr.  Eden  (afterwards 
Lord  Henley],  which  corrects  the  seeming  inaccuracy  of  the  case, 
it  was  declared  that  the  residue  should  be  divisible  among  the 
grandchildren  living  at  his  death,  and  who  had  been  since  born 
and  who  should  be  born,  until  the  youngest  of  such  (f)  grand- 
children should  attain  the  age  of  twenty-one.  The  expression 
"  all  the  children"  noticed  by  Lord  Thurlow,  has  been  held,  we 
have  seen,  to  be  inadequate  to  enlarge  the  construction  (u). 

[It  is  doubtful,  however,  taking  the  i  udgment  and  the  decree  Rule  which  ex- 

/  .  ,  '  A,       .,      .       eludes  children 

together,  whether  this  case  can  be  claimed  as  an  authority  in  ^orn  after  the 


confirmation  and  extension  of  the  ordinary  rule  (x)  .  The  rule  is 
an  artificial  one,  and  only  to  be  adopted  when  necessity  requires  ;  not  to  be 
and  Lord  Eldon,  in  cases  coming  very  near  it,  but  distinguishable  ex  ei 
from  it,  held  after-born  children  to  be  entitled  (y)  :  for,  as  was 
said  by  Lord  Rosslyn,  though  it  is  an  extremely  convenient  con- 
struction, it  is  convenient  only  to  the  parties  who  profit  by  it, 
not  to  the  children  who  are  excluded  (z).  And,  therefore,  the 
Courts  have  refused  to  extend  it  to  cases  which,  if  it  had  been 
thought  to  promote  the  testator's  intention,  might  well  have 
borne  its  application. 

Thus,  in  the  case  of  Mainwaring  v.  Beevor  (a),  where  a  tes-  Gift  to  grand- 
tator  bequeathed  the  residue  of  his  stock  to  trustees  in  trust  ^11  have  It™ 

thereout  to  maintain  his  "grandchildren,  the  children  of  his  sons  tained  twenty- 

one. 

(t)  "Such,"  it  is  presumed,  refers  to  take  a   distributive   share;    see   Main- 

the  grandchildren  living  at  the  testator's  waring  v.  Beevor,  8  Hare,  50,  post.     But 

death  ;  [or  to  those,  and  also  to  others  in  that  case  it  would  have  been  unneces- 

born  after  his  death  at  any  time  before  sary  to  allow  in  the  decree  for   grand- 

the  youngest  for  the  time  being  should  children  born  between  the  birth  and  the 

attain  twenty-one.]  coming  of  age  of  the  youngest  grandchild, 

(u)   Whitbread  v.  St.  John,   10  Ves.  for  none  could  be  born  after  the  birth  of 

152  ;  see  also  Heathe  v.  Heathe,  2  Atk.  the  youngest  of  all. 

121  ;  Singleton  v.   Gilbert,  1  Cox,  68,  1  (y)  Per  Sir  /.  K.  Bruce,  V.  C.,  Bran- 

B.  C.  C.  542,   n.  ;  Scott  v.   Harwood,  5  don  v.  Aston,  2  Y.  &  C.  C.  C.   30  ;  see 

Mad.  332.  also  Parker  v.  Parker,  1  Or.  &  Mee.  850. 

[(x)  Sir  /.  Wigram,  V.  C.,  thought  the  (z)  Hoste  v.  Pratt,  3  Ves.  732. 

decree  was  open  to  the  construction  that  (a)  8  Hare,  44.     See  also  Bateman  v. 

every  grandchild,  whenever  born,  should  Foster,  1  Coll.  118,  126. 
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CHAP.  xxx. 


Rule  where  no 


period  of  dis- 
tribution. 


Where  the  gift 
is  immediate. 


[A.  and  B.,  until  they  should  severally  attain  twenty-one,"  and 
accumulate  the  surplus  dividends,  "  and  when  and  so  soon  as  all 
and  every  his  said  grandchildren  should  have  attained  twenty- 
one,"  in  trust  to  pay  and  divide  the  fund  among  them,  Sir  James 
Wi(/ram,  V.  C.,  refused  to  decree  an  immediate  division  of  the 
fund,  merely  because  the  youngest  grandchild  for  the  time  being 
had  attained  the  age  of  twenty-one.  "  If,"  said  his  Honor,  '•'  the 
objects  of  the  testator's  bounty  could  be  confined  to  children  of 
his  sons  living  at  his  death, — which  he  was  clear  could  not  be 
done  in  that  case, — it  might  be  possible  to  get  at  the  conclusion 
that,  the  moment  the  eldest  attained  twenty-one,  the  period 
pointed  out  for  division  arrived.  If  it  were  once  admitted  that 
a  child  born  after  the  death  of  the  testator  might  take,  all  the 
inconvenience  (b)  was  let  in,  and  the  eldest  child  might  have  to 
wait  an  indefinite  time,  so  long  as  children  might  continue  to  be 
born.  The  words  of  the  will  did  not  require  an  immediate  dis- 
tribution."] 

4thly.  We  are  now  to  consider  the  effect  upon  immediate  and 
future  gifts  to  children  of  a  failure  of  objects  at  the  period  when 
such  gift  would  have  vested  in  possession.  With  regard  to  im- 
mediate gifts  (c),  it  is  well  settled  that  if  there  be  no  object  in 
esse  at  the  death  of  the  testator,  the  gift  will  embrace  all  the 
children  who  may  subsequently  come  into  existence,  by  way  of 
executory  gift. 

Thus,  in  Weld  v.  Bradbury  (d),  a  testator  bequeathed  certain 
monies  to  be  put  out  at  interest ;  one  moiety  to  be  paid  to  the 
younger  children  of  M.  living  at  his  (the  testator's)  death,  and 
the  other  moiety  to  the  children  of  S.  and  N.  Neither  S.  nor 
N.  had  any  child  living  at  the  date  of  the  will  (e),  or  at  the  death 
of  the  testator.  It  was  held  to  be  an  executory  devise,  (qu.  be- 
quest ?)  to  such  children  as  they  or  either  of  them  should  at 
any  time  have. 

So,  in  Shepherd  v.  Ingram  (/),  a  gift  of  the  residue  of  the  tes- 


[(&)  That  is  to  say,  the  provision  for 
the  maintenance  of  the  children  ceased 
when  they  severally  attained  twenty-one  ; 
though,  as  it  could  not  be  said  that  the 
youngest  had  attained  twenty-one,  they 
could  not  claim  a  distributive  share  of  the 
fund.  Where  the  maintenance  is  to  con- 
tinue notwithstanding  majority,  the  in- 
convenience does  not  arise,  and  the  case  is 
clear  in  favour  of  letting  in  all  children, 
Ireddlv.  Iredell,  25  Beav.  485.] 


(c)  Where  a  person  taking  a  preceding 
life  interest  dies  in  the  testator's  lifetime, 
the  gift  is  of  course  treated  as   imme- 
diate ;  [Browne  v.  Groombridge,  4  Mad. 
495.] 

(d)  2  Vern.  705.     See  also  ffaughton 
v.  Harrison,  2  Atk.  329. 

(e)  This  was  immaterial. 

(/)  Amb.    448.     [See  also  Armitage 
v.  Williams,  27  Beav.  346.] 
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tator's  real  and  personal  estate  to  such  child  or  children  as  A.      CHAP.  xxx. 
should  have,  taking  upon  them  the  name  of  S.,  was  held  to 
embrace  all  after-born  children,  there  being  no  child  at  the  tes- 
tator's death. 

Devises  and  bequests  of  this  nature  have  given  rise  to  two 
questions  :  1st,  As  to  the  destination  of  the  income  bet  ween  the 
period  of  the  testator's  death  and  the  birth  of  a  child  :  2ndly, 
As  to  the  appropriation  of  the  income  between  the  birth  of  the 
first  and  the  birth  of  the  last  child. 

With  respect  to  the  first,  if  the  subject  of  gift  be  a  sum   of  Destination  of 
money,  it  is  sufficient  to  say  that  the  legacy  is  not  payable  until   birt^of  child. 


the  birth  of  a  child.     It  is   also  clear,  that  where  a  residue  of 

personalty  is  given  in  this  manner,  the  bequest  will  carry  the 

intermediate  produce  as  part  of  such  residue  (g).    On  the  other 

hand,  if  it  were  a  devise  of  real  estate,  the  rents  accruing  be- 

tween the  death  of  the  testator  and  the  birth  of  a  child  would 

devolve  upon  the  heir  as  real  estate  undisposed  of,  unless  there 

was  a  general  residuary  devise  (h)  ;  nor  would  the  circumstance 

of  there  being  an  immediate  devise  of  the  real  estate  to  trus- 

tees (i)  vary  the  principle,  the  only  difference  being,  that  the 

heir  would  take  the  equitable,  instead  of  the  legal  interest.    The 

great  difficulty,  however,  in  these  cases,  is  to  determine  whether 

the  will  indicates  an  intention  to  accumulate  the  immediate 

rents  for  the  benefit  of  unborn  objects.    A  question  of  this  kind 

was  much  considered  in  the  case  of  Gibson  v.  Lord  Mont/ort  (k), 

where  A.  gave  his  freehold  and  personal  estate  to  trustees,  in 

trust  to  pay  certain  annuities  and  legacies  out  of  the  produce  of 

his  personal,  and,  in  case  of  deficiency,  out  of  his  real  estate,   immediate  in- 

and  he  gave  the  residue  of  his  real  and  personal  estate  to  such 

child  or  children  as  his  daughter  B.  should  have,  whether  male 

or  female,  equally  to  be  divided  between  or  among  them.    If  B. 

should  die  without  issue  of  her  body,  then  over.     By  another 

clause,  A.  directed,  that,  upon  the  deaths  of  the  persons  to  whom 

the  annuities  for  lives  were  given,  such  annuities  as  should  fall 

in  from  time  to  time  should  go  back  to  the  residue,  and  go  to 

those  in  remainder  over.     By  a  codicil,  he  added,  provided  his 

daughter  died  without  issue,  but  if  she  should  leave  a  child  or 

children,  such  annuities  as  fell  in  should  he  divided  among  them, 

(g}  Harris  v.   Lloyd,   T.   &  R.   310.  (A)  Harris  v.  Lloyd,    T.  &   R.  31O 

See  Bullock  v.  Stones,  2  Ves.  521  ;  [Genery  and  Hopkins  v.  Hopkins,  Gas.  t.  Talb.  44- 

v.  Fitzgerald,  Jac.  468,  and  other  cases,  (i)  Bullocks.  Stones,  2  Ves.  521. 

ante,  ch.  xx.]  (*)  1  Ves.  485. 
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CHAP.  xxx.  share  and  share  alike.  B.  having  no  child  at  the  death  of  the 
testator,  it  became  necessary  to  determine  the  destination  of 
the  immediate  income.  It  was  admitted,  that,  as  to  the  per- 
sonal estate,  it  passed  by  the  residuary  clause,  but  the  accruing 
profits  of  the  real  estate  subject  to  the  charges  were  claimed  by 
the  heir  as  undisposed  of.  Lord  Hardivicke,  after  a  long  argu- 
ment on  the  terms  of  the  will,  and,  after  admitting  that  the 
heir  was  entitled  to  what  was  not  given  away  by  express  words 
or  necessary  implication,  held  that  the  intermediate  profits 
passed  to  the  trustees  for  the  benefit  of  the  devisees  ;  his  Lord- 
ship thinking,  upon  the  whole,  there  was  an  intention  to  accu- 
mulate ;  for  which  he  relied  partly  on  the  fact  of  the  real  and 
personal  estate  being  comprised  in  one  clause  (/),  and  on  the 
expression  in  the  will  and  codicil  respecting  the  annuities. 


Children  for  rphe  other  question  arising  on  these  gifts  to  children  is,  as  to 

the  time  being  D 

take  the  whole  the  destination  of  the  income  accruing  in  the  interval  between 
the  births  of  the  eldest  and  the  youngest  child,  with  respect  to 
which  it  is  settled,  (nor  could  it  have  been  doubted  upon  prin- 
ciple,) that  the  children  for  the  time  being  take  the  whole. 

This  question  came  before  Lord  Northington,  in  the  case  of 
Shepherd  v.  Ingram  (ra).  on  the  construction  of  the  will  already 
stated,  at  the  instance  of  three  of  the  children  of  the  testator's 
daughter,  who  had,  subsequently  to  the  judicial  consideration  of 
the  will  on  the  former  occasion,  come  into  existence,  and  now 
prayed  (their  parent  being  yet  alive)  to  have  an  account  of  the 
profits,  and  that  so  much  as  became  due  from  the  birth  of  the 
first  child,  until  the  second  was  born,  might  be  declared  to  belong 
to  the  first,  and  after  the  birth  of  the  second,  until  a  third  was 
born,  to  belong  to  the  first  and  second  child,  and  so  on  to  the 
others  j  and  his  Lordship  was  very  clearly  of  opinion,  that  the 
children  (n)  took  a  defeasible  interest  in  the  residue,  suggesting 
the  case  of  a  legal  devise  of  a  residue  to  the  daughters,  with  a 
subsequent  clause  declaring,  that  if  all  the  daughters  should  die 
in  the  lifetime  of  their  mother,  then  the  residue  should  go  over; 
that  would  be  an  absolute  devise  with  a  defeasible  clause,  and 
the  daughters  in  that  case  would  be  clearly  entitled  to  the 
interest  and  profits  till  that  contingency  happened. 


(I)  On  this  point,  vide  Ackers  v.  (n)  The  word  in  the  report  is  "daugh- 

Phipps,  9  Bligh,  N.  S.,  430,  and  other  ters  ;"  but  this  was  evidently  used  in 

qases  commented  on,  ch.  xx.  s.  1,  ad  fin.  mistake  for  children. 

(m)  Amb.  448,  ante,  154. 
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[SoJ  in  a  subsequent  case  (0),  it  was  held  by  Lord  Lough-      CHAP.  xxx. 
borough  that  a  child  subsequently  born  was  [not]   entitled  to  a 
share  in  the  by- gone  income,  in  equal  participation  with  chil- 
dren antecedently  in  existence ;  the  special  terras  of  the  gift, 
which  expressly  comprised  the  "  interest  and  produce/'  [being 
considered  insufficient  to  control]  the  general  rule,  which  was 
also  followed  by  Lord  Langdale  in  the  case  of  Scott  v.  Earl  of 
Scarborough  (p),  [and  by  Sir  /.  Wigram,  V.  C.,  in  the  case  of 
Mainwaring  v.  Beevor  (q) . 

If  the  bequest  be  contingent,  a  child  only  presumptively  or  Disposition  of 
contingently  entitled  is,  for  the  purpose  of  answering  either  of  cont^genV1' 
the  above  questions,  to  be  considered  as  not  in  existence;  so  that  legacy  vests. 
in  the  first  case  the  intermediate  profits  will  go  to  the  next  of 
kin  or  heir  at  law,  or  to  the  residuary  legatee  or  devisee  (r),  and 
in  the  second,  to  the  children  who  have  attained  a  vested  in- 
terest, notwithstanding  the  existence  of  children  who  may  be 
eventually  entitled  to  a  share  (s).~] 

The  next  inquiry  is  as  to  the  rule  of  construction  which  ob-  Effect  where 
tains,  where  the  gift  to  the  children  is  preceded  by  an  anterior  ject  at  or  before 
interest,  and  no  object  comes  into  existence  before  its  deterrnina-  time  of  distri- 
tion ;  as  in  the  case  of  a  gift  to  A.  for  life,  and,  after  his  decease, 
to  the  children  of  B. ;  and  B.  has  no  child  until  after  the  death 
of  A.  It  is  clear  that  in  such  a  case,  if  the  limitation  to  the 
children  of  B.  were  a  legal  remainder  of  freehold  lands,  it  would 
fail  by  the  determination  of  the  preceding  particular  estate  before 
the  objects  of  the  remainder  came  in  esse  (t).  This  rule,  how- 
ever, originating  in  feudal  principles,  is  not  applicable  to  equitable 
limitations  of  freehold  estate,  and  accordingly  it  has  been  held, 
that  in  a  similar  devise,  by  way  of  trust,  the  ulterior  limitation 
does  not  fail  by  the  non-existence  of  objects  during  the  life  of 
A.,  the  tenant  for  life,  but  takes  effect  in  favour  of  such  objects 
whenever  they  come  into  existence.  Thus  in  the  case  of  Chap- 
man v.  Blisset  (u),  where  lands  were  devised  to  trustees  upon 
certain  trusts  during  the  life  of  A.,  and  at  his  decease  as  to  one 
moiety  in  trust  for  the  children  of  A.,  and  as  to  the  other  moiety 
in  trust  for  the  children  of  B.  B.  had  no  child  born  until  after 

(o)  Mitts  v.  Norris,  5  Ves.  335.  though  no   express   authority   has   been 

(p)  1  Beav.  154.  found.     See  Stone  v.  Harrison,  2  Coll. 

[(q)  8  Hare,  44,  see  minute  of  decree,  715  ;  but  see  Brandon  v.  Aston,  2  Y.  & 

p.  51;  Ellis  v.  Maxwell,  12  Beav.  104.  C.  C.  C.  30.] 

(r)  Haughton  v.    Harrison,    3   Atk.  (f)  Ante,  ch.  xxvi. 

329  ;  Shaw  v.  Cunli/e,  4  B.  C.  C.  144.  («)  Gas.  t.  Talb.  145. 

(s)  This  seems  a  necessary  conclusion, 


158  DEVISES    AND    BEQUESTS    TO    CHILDREN. 

CHAP.  xxx.  the  decease  of  A.;  and  it  was  held  that  such  after-born  child  was 
entitled  to  the  latter  moiety ;  Lord  Talbot  observing,  that,  "  in 
regard  to  trusts,  the  rules  are  not  so  strict  as  at  law ;  for  the 
whole  legal  estate  being  in  the  trustees,  the  inconvenience  of  the 
freehold  being  in  abeyance,  if  the  particular  estate  determines' 
before  the  contingency  (upon  which  the  remainder  depends) 
does  happen  is  thereby  prevented."  The  same  doctrine  would 
seem  to  hold  in  regard  to  bequests  of  personal  estate;  to  which 
it  is  obvious  none  of  the  rules  governing  contingent  remainders 
are  applicable.  As  some  of  the  positions,  however,  advanced  by 
a  very  learned  Judge,  in  the  case  of  Godfrey  v.  Davis  (x),  may 
seem  to  be  inimical  to  such  a  conclusion,  it  will  be  necessary  to 
examine  that  case. 

Case  of  God-  A.  bequeathed  annuities  to  several  persons  for  life,  and 
directed  that  the  first  annuity  that  dropped  in  should  devolve 
upon  the  eldest  child,  male  or  female  for  life,  of  H. ;  and  he 
directed,  that  as  the  annuities  dropped  in,  they  should  go  to 
increase  the  annuities  of  the  survivors,  and  so  to  the  last  sur- 
vivor, except  as  to  two  individuals  named ;  and  when  the  said 
annuitants  were  all  dead,  the  whole  property  to  devolve  upon  the 
heirs  male  of  P.  At  the  death  of  the  first  annuitant,  H.  had  no 
legitimate  child  (the  claim  of  a  natural  child  was  disallowed  (y) ) ; 
but  he  afterwards  married,  and  had  a  child,  who  claimed  the 
annuity.  Sir  R.  P.  Arden,  M.  R.,  said, — "It  is  clearly  established 
by  Devisme  v.  Mello  (z),  and  many  other  cases,  that  where  a 
testator  gives  any  legacy  or  benefit,  not  as  persona  designata, 
but  under  a  qualification  and  description  at  any  particular  time, 
the  person  answering  the  description  at  that  time  is  the  person 
to  claim ;  and,  if  there  are  any  persons  answering  the  descrip- 
tion, they  are  not  to  wait  to  see  whether  any  other  persons  shall 
come  in  esse,  but  it  is  to  be  divided  among  those  capable  of 
taking,  when  by  the  tenor  of  the  will  he  intended  the  property 
to  vest  in  possession  (a).  That  case  was  much  considered  by 
Lord  Thurlow,  and  seems  to  have  settled  the  law  upon  the  sub- 
ject. The  first  question  is,  whether  it  is  clear  the  testator  meant 
any  given  set  of  persons  should  take  at  any  given  time  :  if  so,  it 
is  clear  that  all  persons  answering  that  description,  whether  born 
before  or  afterwards  (b),  shall  take ;  but,  if  there  are  no  such 

(x)  6  Ves.  43.  (a)  This  is  indisputable,  see  ante,  p. 

(y)  See  next  chapter.  143. 

(z)  1  B.  C,  C.  537.  (6)  The  words   "or  afterwards"  are 


IN    REMAINDER^    WHERE    NO    CHILD    BORN.  159 

persons,  it  shall  not  suspend  the  right  of  others,  but  they  shall  CHAP  xxx. 
take  as  if  no  such  persons  were  substituted.  Before  that  case,  " 
this  point  was  not  quite  so  clear  (c).  Where  the  gift  is  to  all  the 
children  of  A.  at  twenty-one,  if  there  is  no  estate  for  life,  it  will 
vest  in  all  the  children  coming  into  existence  until  one  attains 
the  age  of  twenty-one  (d).  Then  that  one  has  a  right  to  claim 
a  share,  admitting  into  participation  all  the  children  then  existing. 
So  if  it  is  to  a  person  for  life,  and,  after  the  death  of  that  person, 
then  to  the  children  of  A,,  the  intention  is  marked,  that  until  the 
death  of  the  person  entitled  for  life  no  interest  vests  [qu.  in  pos- 
session ?] .  When  that  person  dies,  the  question  arises  whether 
there  are  then  any  other  persons  answering  that  description;  if  so 
they  take,  without  waiting  to  see  whether  any  others  will  come 
in  esse  answering  the  description.  If  it  is  given  over  in  the 
event  that  there  are  no  children,  and  there  are  no  children  at  that 
period,  the  person  to  whom  it  is  given  over  takes.  It  is  clear  this 
testator  meant  these  annuities  to  commence  at  his  death,  and 
that  each  annuitant  should  receive  a  proportionable  share  of  his 
fortune,  with  benefit  of  survivorship  and  right  of  accruer,  subject 
upon  the  death  of  the  first  annuitant  to  the  substitution  of  the 
eldest  child  of  H.  Upon  the  death,  therefore,  of  the  first 
annuitant,  unless  there  was  some  person  who  had  a  right  of 
substitution  in  the  room  of  that  person,  and  there  was  no  such 
person,  it  was  to  go  among  the  survivors.  The  person  substi- 
tuted, namely,  the  first  child  of  H.,  cannot  now  claim.  That 
construction  is  much  fortified  by  the  manner  in  which  it  is  given 
over,  for  it  is  perfectly  clear  that  he  meant  the  persons  to  whom 
it  was  given  over  under  the  description  of  the  heirs  of  P*  to 
take  upon  the  death  of  the  persons  to  whom  it  was  first  given 
over.  If  the  first  construction  contended  for  is  to  prevail,  those 
persons,  supposing  all  the  other  annuitants  claiming  by  survivor- 
ship were  dead,  must  wait  not  only  the  death  of  the  survivor, 
but  also  the  death  of  H.,  for  during  his  life  there  would  be  a 
possibility  that  a  child  might  be  born  who  upon  that  construc- 
tion might  say  he  was  the  survivor.'" 

It  is  evident,  therefore,  that  the  judgment  of  the  M.  R.  was 
partly  founded  upon  the  particular  circumstances  of  the  case; 
and  yet  no  one  can  read  that  judgment  without  seeing  that  in 

not  consistent  with  the  preceding  posi-  (c)  Sinyleton  v.   Singleton)   Ayton    v. 

tion  or  with  the  general  rule.  Ayton,  1  B.  C.  C.  542,  n. 

(d}  See  ante,  p.  146. 
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his  opinion  the  rule  was  universal,  that  a  bequest  to  children  as 
a  class,  to  fall  into  possession  on  the  determination  of  an  anterior 
interest,  failed,  if  there  was  no  object  at  that  period :  and  he 
seems  to  have  considered  this  as  a  necessary  consequence  of 
holding  that  such  objects  (if  any)  would  have  taken  to  the  exclu- 
sion of  subsequently  born  children.  That  the  one  proposition  is 
not  invariably  a  corollary  of  the  other,  is  established,  we  have 
seen,  by  the  cases  respecting  immediate  gifts  to  children,  which 
although  they  extend  only  to  such  children  (if  any)  as  are  in 
existence  at  the  death  of  the  testator,  yet,  in  case  of  there  being 
at  that  period  no  child,  will  embrace  the  whole  range  of  unborn 
children  (e).  Upon  what  principle  a  different  construction  could 
be  supported,  in  the  case  of  an  executory  bequest  preceded  by  a 
bequest  for  life,  it  is  difficult  to  discover,  unless  it  were  for  the 
sake  of  assimilating  the  construction  to.  that  of  a  legal  remainder, 
but  which  is  decisively  negatived  by  the  construction  that  has 
been  applied  to  equitable  limitations,  as  to  which  we  have  seen  the 
rule  is  different;  and  the  inevitable  conclusion,  it  is  conceived,  is 
that,  by  analogy  to  the  latter  class  of  devises,  a  bequest  to  A. 
for  life,  and  after  his  death  to  the  children  of  B.,  is  not  defeated 
by  the  non-existence  of  an  object  at  the  death  of  A.,  but  will 
take  £ffect  in  favour  of  ALL  the  subsequently  born  children  as 
they  arise ;  assuming,  of  course,  that  the  terms  of  the  bequest 
do  not  bring  it  within  the  restrictive  rule  stated  in  the  third 
division  of  the  present  section. 

The  doctrine  above  suggested  is  tacitly  recognised  in  the  case 
Wyndham  v.  Wyndham  (/),  where  a  testator  bequeathed  the 
residue  of  his  estate  to  A.  for  life,  but  if  she  shall  die  leaving 
any  child  or  children,  then  the  trustees  were  to  pay  the  principal 
to  them  -,  but  if  A.  should  die  without  any  child  or  children, 
then  he  left  the  residue  to  the  younger  children  of  B.,  if  he 
should  have  any,  and  if  not,  he  left  it  to  C.  A.  died  without 
children  before  B.  had  any,  and  B.  afterwards  died  without 
having  had  a  child;  and  the.  question  in  this  cause  was,  as  to 
what  became  of  the  income  in  the  interval  between  the  deaths  of 


(e)  Ante,  154. 

(/)  3  B.  C.  G.  58.  [See  Shawe  v. 
Cunli/e,  4  B.  C.  C.  144,  where  a  gift  to 
the  children  of  A.  after  the  death  (with- 
out children)  of  B.,  and  in  default  of 
children  of  A.  to  fall  into  the  residue, 
was  construed  a  gift  to  the  children  who 
survived  A.  by  the  controlling  force  of  a 


prior  gift,  made  expressly  to  such  last- 
mentioned  children.  B.  having  died  in 
the  lifetime  of  A.  the  same  question, 
and  consequent  recognition  of  the  doc- 
trine advocated  in  the  text,  occurred 
here  as  in  Wyndham  v.  Wyndham.  See 
also  Conduitt  v.  Soane,  4  -Jur.  N.  S. 
502.] 
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A.  and  B.;  which  question  of  course  assumes,  that  the  property     CHAP.  xxx. 
did  not  go  over  to  C.  immediately  on  the  death  of  A.  without  a 
child,  but  remained  in  expectancy  during  the  whole  life  of  B., 
to  await  the  event  of  his  having  children. 

This  view  of  the  subject,  too,  seems  to  derive  some  support  Executory  gift 
from  a  more  recent  decision,  establishing  that  an  executory  faiiureee^fob-  5 
bequest  to  children,  to  arise  on  an  event  which  was  to  defeat  a  Jects  until  after 
prior  gift,  did  not  fail  by  the  absence  of  any  object  at  the  deter-  vesting  in 
mination  of  such  prior  interest .  possession. 

The  case  (g)  alluded  to  is,  where  a  testator  devised  the  rever- 
sion in  a  moiety  of  certain  real  estate  to  his  sister  A.,  subject 
to  a  charge  in  the  following  terms  : — "The  sum  of  500/.  I  also 
deduct  out  of  the  said  part  of  my  estate  to  my  niece  M., 
daughter  of  my  brother  R.,  to  be  paid  when  most  convenient  to 
my  sister  A.,  bearing  interest  three  months  after  my  decease. 
Whenever  this  500/.  shall  be  paid  by  my  sister  A.,  I  do  require 
that  it  be  put  into  government  or  any  other  security  by  her 
trustee  P.,  whom  I  appoint  to  act  as  such,  as  he  shall  think 
most  to  her  advantage ;  and  that  the  said  M.  shall  receive  the 
said  500/.,  with  the  accumulated  interest,  either  on  the  day  of 
marriage  or  at  the  age  of  twenty-one  as  shall  be  thought  best. 
Should  the  said  M.  not  survive  either  of  those  periods,  and  there 
be  no  child  or  children  of  the  said  R.,  then  1  would  have  the  said 
sum  0/500/.  revert  to  my  sister  A.;  but,  in  case  of  other  children 
of  R.,  I  would  have  the  said  sum  equally  divided,  share  and 
share  alike."  M.  died  under  age,  and  unmarried.  R.  had  no 
other  child  at  that  time,  but  other  children  were  born  afterwards; 
and  the  question  was,  whether  such  subsequently-born  children 
were  entitled.  Sir  T.  Plumer,  V.  C.,  adverted  to  Godfrey  v. 
Davis  as  having  been  decided  upon  the  principle,  that  a  period 
being  distinctly  fixed  when  the  distribution  was  to  take  place, 
the  children  born  after  that  period  were  not  entitled.  "  Are 
there,"  said  his  Honor,  "  any  words  in  this  will  fixing  the  time 
when  a  share  is  to  vest,  so  as  to  exclude  after-born  children  ? 
The  property  is  not  given  on  the  children  attaining  twenty- one, 
or  marriage;  it  is  a  reversionary  fund,  which  is  a  strong  circum- 
stance, and  the  gift  to  A.  is  expressed  in  unambiguous  terms.  If 
the  after-born  children  are  excluded,  it  must  be  in  the  teeth  of 
the  words  of  the  will,  which  only  give  it  to  A.  '  if  there  be  no 

(g)  Hutckeson  v.  Jones,  2  Mad.  124  ;  [Haughton  v.  Harrison,  2  Atk.  329.] 
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child  or  children  of  the  said  R.  (h)f  "  And  his  Honor  accord- 
ingly decided  in  favour  of  the  children  of  11. 

This  case  shews  that  an  executory  bequest,  in  derogation  of  a 
preceding  gift,  does  not  fail  for  want  of  objects  at  the  period  of 
taking  effect  (though,  if  there  had  been  any  such,  it  would  have 
been  confined  to  them  (i) ;  and  that,  in  the  opinion  of  the 
learned  Judge  who  decided  it,  the  case  of  Godfrey  v.  Davis 
sustains  no  general  doctrine  to  the  contrary,  but  is  referable  to 
its  special  circumstances. 

In  another  case  (#),  where  lands  were  by  settlement  limited 
to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  trustees  for 
500  years,  in  trust  to  raise  1000/.  for  such  persons  as  B.  should 
appoint,  and,  in  default  of  appointment,  to  the  executors.,  adminis- 
trators and  assigns  of  C. ;  and  A.  and  B.  died  in  the  lifetime  of 
C.,  without  any  appointment  by  B.,  it  was  argued  that  there 
was  at  the  determination  of  their  estates  no  object  of  the  trust 
of  the  term,  since  C.  could  have  no  executor  or  administrator 
in  her  lifetime,  and,  therefore,  that  the  limitation  failed,  as  in 
the  case  of  a  devise  of  real  estate  to  the  heirs  of  a  person 
living  at  the  determination  of  the  prior  estates :  but  Sir  T. 
Plumer,  M.  R.,  said,  he  did  not  see  that  the  analogy  could  be 
applied.  The  case,  however,  was  not  distinctly  decided  upon 
this  point. 

So,  in  the  earlier  case  of  Lord  Beaulieu  v.  Lord  Cardigan  (/), 
where  the  testator  bequeathed  an  Exchequer  annuity,  which  was 
granted  for  a  term  of  years  to  his  grandson,  Lord  Montague, 
for  so  many  years  as  he  should  live,  and  after  his  death  for  such 
person  as,  "  at  the  time  of  Lord  Montague's  death,  should  be 
heir  male  of  Lord  Montague's  body,  to  take  lands  of  inheritance 
from  him  by  course  of  descent,  for  the  residue  of  the  term ; 
and  in  case  there  should  be  no  such  heir  male,  then  in  trust  for 
such  person  as  should  be  heir  male  of  the  body  of  Duke  John,  to 
take  lands  by  course  of  descent,  for  the  residue  of  the  term ; 
and,  in  case  there  should  be  no  such  person  as  should  be  such  heir 
male,  then  in  trust  for  Duke  John  for  life,  with  remainder  to 
such  person  and  persons  as  should  be  entitled  by  virtue  of  his 
said  will  to  the  rents  of  the  real  estate  thereby  devised."  Lord 
Montague  died  without  issue  before  Duke  John  had  a  son ;  and 


(h]  As  to  this,  see  post,  p.  164. 
(i)  JSllison  v.  Airey,  1  Ves.  Ill,   and 
other  cases  cited  ante,  144. 


(Ic)  Horseman  v.  Abbey,    1  J.   &;  W, 
381. 

(I)  Amb.  533. 
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it  was  held  by  Lord  Northington,  that  the  gift  in  question  CHAP.  xxx. 
took  effect  in  favour  of  a  son  who  was  born  six  years  after 
this  event;  his  Lordship  observing,  that  if  the  limitation  to  the 
son  of  Duke  John  was  to  depend  on  the  words  <f  living  at 
the  time  of  the  death  of  Lord  Montague,"  it  would  defeat  the 
intention  of  the  testator ;  for  he  meant  that  the  sons  of  Duke 
John  should  take  after  (qu.  in  substitution  for  ?)  the  sons  of 
Lord  Montague. 

The  weight  of  authority,  therefore,  is  decidedly  in  favour  of  General  con- 
the  position,  that  all  gifts  to  children,  preceded  by  an  anterior 
interest,  will  embrace  the  objects  existing  at  the  death  of  the 
testator,  and  those  who  may  come  in  esse  before  the  determina- 
tion of  such  interest ;  and  that  in  all  such  cases,  except  in  the 
instance  of  a  legal  remainder  of  real  estate,  if  there  be  no  object 
at  the  time  of  the  vesting  in  possession,  all  the  children  subse- 
quently  born  will  be  let  in,  unless  the  terms  of  the  gift  restrict 
it  to  a  narrower  class  of  objects. 

The  doctrine,  however,  of  the  preceding  cases  may  seem  to 
be  encountered  by  some  remarks  occurring  in  the  case  of  Bartle- 
man  v.  Murchison  (m),  where  an  annuity  was  bequeathed  to  A. 
for  life,  and,  after  her  decease,  to  B.  "if  a  widow,  but  not 
otherwise,  but  to  revert  back  to  any  child  or  children  after  her 
death;"  and  it  was  held,  that  B.,  who  was  married  at  the  death 
of  A.,  and  afterwards  became  a  widow,  was  not  entitled  on  such 
subsequent  widowhood;  Lord  Brougham  observing, — "Although, 
in  construing  bequests  of  personal,  the  same  technical  strict- 
ness does  not  prevail  as  in  devises  of  real  estate,  the  same  rules 
are  to  a  great  extent  applicable  ; "  and  then,  after  adverting  to 
the  construction  of  bequests  to  children,  as  comprehending  the 
same  persons  as  devises  to  these  objects,  his  Lordship  remarked, 
— "It  is  only  following  out  the  same  principles,  to  hold,  that  a 
person,  to  whom  a  legacy  is  given  in  a  particular  character,  and 
by  a  particular  description,  shall  not  be  entitled  to  it,  unless  he 
be  clothed  with  that  character  and  answer  that  description  at  the 
moment  when  the  legacy  might  vest  in  possession." 

It  will  be  observed,  that,  in  this  case,  the  bequest  was  to  an   Remark  on 
individual  named,  if  then  answering  a  certain  description  and 
not  to  a  class,  though   perhaps  the  principle  applicable  to  the 
respective  cases  is  not  widely  different. 

(m)  2  R.  &  My.  136. 
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And  here  the  student  should  be  reminded,  that  where,  in  the 
preceding  observations,  mention  is  made  of  the  objects  at  the 
period  of  distribution,  this  is  not  intended  to  designate  children 
existing  at  that  period ;  for  it  has  been  already  shewn,  that  all 
who  have  existed  in  the  interval  between  the  death  of  the 
testator  and  the  period  of  distribution,  whether  living  or  dead 
at  the  latter  period,  are  objects  of  the  gift,  and  may  therefore 
not  improperly  be  termed  objects  at  that  period;  their  decease, 
before  the  period  of  distribution,  having  no  other  effect  than  to 
substitute  their  respective  representatives,  supposing,  of  course, 
the  interest  to  be  transmissible. 

It  is  to  be  observed,  that  the  rules  fixing  the  class  of  objects 
entitled  under  gifts  to  children  are  not  in  general  varied  by  a 
limitation  over,  in  case  the  parent  should  die  without  children, 
or  in  case  all  the  children  die,  &c.,  as  these  words  are  construed 
merely  to  refer  to  the  objects  of  the  preceding  gift.  It  is  true, 
indeed,  that  in  Hutcheson  v.  Jones,  some  stress  was  laid  by  Sir 
T.  Plumer,  V.  C.,  on  the  words  giving  the  property  over  in 
default  of  child  or  children,  as  importing  that  the  ulterior  gift 
was  not  to  take  effect  unless  in  the  event  of  the  failure  of  all 
the  children ;  but  in  Andrews  v.  Partington  (n),  a  pecuniary 
legacy  to  all  the  children  of  A.,  payable  at  twenty-one  or 
marriage,  with  a  bequest  over  in  case  all  the  children  died  before 
their  shares  became  payable,  was  confined  to  children  who  were 
in  esse  when  the  first  share  became  payable.  So,  in  the  more 
recent  case  of  Scott  v.  Harwood  (o),  where  the  devise  was  to 
the  use  and  behoof  of  all  and  every  the  child  and  children  of 
A.  lawfully  begotten,  and  their  heirs  for  ever ;  and  in  case  the 
said  children  of  A.  should  all  die  before  they  attained  the  age 
of  twenty-one  years,  then  over ;  Sir  J.  Leach,  V.  C.,  held,  that 
the  children  of  A.  living  at  the  testator's  death  were  exclusively 
entitled,  and  that  in  the  devise  over  "  the  testator  must,  by  neces- 
sary inference,  be  considered  as  speaking  of  the  children  to 
ivhom  the  estate  is  given"  If  it  be  objected,  that  in  this  case 
the  expression  "  the  said  children  "  required  such  a  construction, 
the  answer  is,  that  the  preceding  gift  being  to  all  the  children, 
the  referential  expression  had  the  same  force  as  if  the  same 
terms  were  repeated,  and  consequently  the  effect  of  the  whole 
would  be,  according  to  Sir  T.  Plumer' 's  doctrine  in  Hutcheson  v. 


(»)  3  B.  C.  C.  401. 


(o)  5  Mad.  332. 
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Jones,  that  tlie  estate  was  not  to  go  over  until  the  failure  of  all     CHAP.  xxx. 
the  children. 

5thly.  We   are   now    to   consider   how    the   construction   is  Gift  to  children 
affected  by  the  words  "  to  be  born"  or  "  to  be  begotten,"  annexed  %$£££  to 
to  a  devise  or  bequest  to  children  ;  with  respect  to  which  the 
established  rule  is,  that  if  the  gift  be  immediate,  so  that  it 
would,  but  for  the  words  in  question,  have  been  confined  to 
children  if  any)  existing  at  the  testator's  death,  they  will  have  Where  they 


the  effect  of  extending  it  to  all  the  children  who  shall  ever  the 

come  into  existence  (p)  ;  since,  in  order  to  give  to  the  words  in 
question  some  operation,  the  gift  is  necessarily  made  to  com- 
prehend the  whole. 

Thus,  in  the  well-known  and  important  case  of  Mogg  v. 
Mogg  (q),  where  a  testator  devised  a  certain  property  called  the 
Mark  Estate  to  trustees,  in  trust  to  pay  the  rents  towards  the 
support  and  maintenance  of  the  child  and  children  begotten 
and  to  be  begotten  of  his  daughter,  Sarah  Mogg  :  it  was  con- 
tended, that,  notwithstanding  the  words  "  to  be  begotten/'  the 
devise  could  apply  only  to  the  children  born  before  the  testator's 
death,  as  those  words  might  be  satisfied  by  letting  in  the  children 
born  after  the  date  of  the  will  before  the  death  of  the  testator  -, 
but  the  Court  of  King's  Bench  (on  a  case  from  Chancery)  certi- 
fied, that  all  the  nine  children  of  Sarah  Mogg,  including  five 
who  were  born  after  the  death  of  the  testator,  took  under  the 
devise  ;  and  Sir  W.  Grant,  M.  E/.,  expressed  his  concurrence  in 
the  certificate. 

[And  in  the  case  of  Gooch  v.  Gooch  (r),  where  a  testator 
devised  lands  to  trustees  in  trust  "  during  the  lives  and  life  of 
the  survivor  or  longest  liver  of  all  the  children  which  his 
daughter  A.  hath  or  shall  have,"  to  apply  the  rents  for  the 
support  of  A.  and  "  of  all  her  children  which  she  shall  from 
time  to  time  have  living;"  and  when  his  grandchildren,  the 
children  of  his  said  daughter,  should  have  attained  the  age  of 
twenty-one,  the  testator  directed  the  rents  to  be  paid  among  the 

(p)  Mogg  v.  Mogg,  1  Mer.  654.     In  p.  166,    (which,   upon  the  statement  in 

the  marginal  note  of  the  report,   these  the   report,  is  doubtful),   appears  to  be 

words    are    omitted.      The    case   is    de-  inconsistent  with  this  and  the  following 

serving  of  attentive  perusal,  as  it  illus-  case,    and    must    consequently   be    con- 

trates  almost  every  rule  regulating  the  sidered  as  overruled. 
class   of   children  entitled  under  imme-  (r)  14   Beav.   565.      This  being    the 

diate  and  future  devisees.  case  of  a    continuing   trust,    and  not  a 

(q)  1  Mer.  658.     [The  case  of  Sprack-  simple  direction  to  distribute  the  corpus 

ling  v.  Itanier,   1  Dick.  344,  unless  re-  of  a  fund,  may  be  thought  an  aid  to  the 

ferable  to  the  distinction  noticed   post,  construction  adopted. 
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[said  children,  and  the  issue  of  such  as  should  die  leaving  issue, 
and  the  survivors  and  survivor  of  them,  during  the  life  of  the 
longest  liver  of  the  said  children;  Sir  /.  Romilly,  M.  R.,  on  the 
authority  of  the  case  of  Mogg  v.  Mogg,  in  which  he  expressed 
his  concurrence,  held,  that  children  born  after  the  death  of  the 
testator  were  entitled  under  the  trust  for  children  during  the 
minority  of  the  youngest.  He  also  held,  however,  that  the 
time  up  to  which  such  after-born  children  were  admissible  was, 
not  the  death  of  A.,  but  the  period  when  the  youngest  child 
for  the  time  being  attained  the  age  of  twenty-one  years  :  and 
this  upon  the  ground  (besides  a  variety  of  expressions  tending 
to  the  same  conclusion)  that  the  will  had  provided  for  the  event 
of  the  youngest  child  attaining  that  age  in  the  lifetime  of  A., 
and  that  it  was  inconsistent  with  the  provision  that  it  should  in 
all  events  remain  a  matter  of  uncertainty  until  the  death  of  A. 
which  was  or  might  be  her  youngest  child.  This  decision  was 
affirmed  on  both  points  by  Lord  Cranworth  (s).~\ 

This  rule  of  construction,  however,  does  not  apply  to  general 
pecuniary  legacies,  where  the  effect  of  letting  in  children  born 
after  the  death  of  the  testator  would  be  to  postpone  the  distri- 
bution of  the  general  estate  (out  of  which  the  legacies  are 
payable),  until  the  death  of  the  parent  of  the  legatees. 

Thus,  in  the  case  of  Storrs  v.  Benbow  (t),  where  a  testator 
bequeathed  500/.  "to  each  child  that  may  be  born  to  either  of 
the  children  of  either  of  my  brothers,  lawfully  begotten,  to  be 
paid  to  each  of  them  on  his  or  her  attaining  the  age  of  twenty- 
one  years,  without  benefit  of  survivorship  : "  Sir  J.  Leach, 
M.  R.,  held,  that  the  gift  was  confined  to  children  living  at  the 
testator's  death,  his  Honor  considering  that  the  words  "  may  be 
born,"  provided  for  the  birth  of  children  between  the  making  of 
the  will  and  the  death  of  the  testator;  and  he  observed,  that  to 
give  a  different  meaning  to  the  words  would  impute  to  the 
testator  the  inconvenient  and  improbable  intention  that  his 
residuary  personal  estate  should  not  be  distributed  until  the 
deaths  of  his  brothers'  children  (u). 

[A  different  opinion,  indeed,  seems  to  have  been  held  by  Sir 


[(*)  3  D.  M.  &  G.  366.] 

(t)  2  My.  &  K.  46,  [affirmed  3  D.  M. 
&  G-.  390.]  See  also  Sutler  v.  Lowe,  10 
Sim.  317  ;  [Ringrosev .  Uramham,  2  Cox, 
•384  ;  Mannv.  Thompson,  Kay,  638.] 

(u)  The  reason  lastly  assigned  by  the 


M.  K.  is  the  only  one  which  characterises 
this  class  of  excepted  cases.  The  former 
argument  would  apply  equally  to  cases 
within  the  general  rule  stated  ante,  p. 
165. 
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\W.  Grant,  M.  K.,  who  in  the  case  of  Defflis  v.  Goldschmidt  (a?),  CHAP.  xxx. 
where  a  testator  bequeathed  to  all  the  children  then  born,  or 
thereafter  to  be  born  of  his  sister  2,OOOZ.  each,  payable  on 
attaining  the  age  of  twenty-one  years,  said,  "it  was  admitted 
that  under  the  bequest  every  child  who  might  come  into  esse 
would  be,  entitled,  if  nothing  appeared  in  the  will  to  shew  that 
not  to  have  been  the  intention  :  he  did  not  recollect  any  case, 
and  none  was  cited,  in  which  these  words  were  construed 
children  born  after  making  the  will,  and  before  the  death  of  the 
testator."  It  is  true  that  to  meet  an  argument  in  support  of  a 
different  conclusion  drawn  from  a  clause  in  the  will,  the  M.  R. 
relied  upon  a  provision  which  he  thought  shewed  clearly  that 
the  testator  meant  all  the  children  of  his  sister,  born  at  any 
time,  to  have  legacies  (y],  but  that  does  not  affect  his  construc- 
tion of  the  words  of  the  bequest  when  standing  unexplained. 
The  case  is  generally  cited  as  depending  on  the  ground  that  if 
the  testator  has  shewn  a  manifest  intention  to  make  an  incon- 
venient arrangement  it  must  be  made  (z}.~\ 

It  seems  to  be  established,  too,  that  the  expression  children  to  -  —and  cases 
be  born  or  children  to  be  begotten,  when  occurring  in  a  gift,  bution  is  other- 

under  which  some  class  of  children  born  after  the  death   of  the   wise  post- 

poned. 

testator  would,  independently  of  this  expression  of  futurity,  be 
entitled,  so  that  the  words  may  be  satisfied  without  departing 
from  the  ordinary  construction,  that  construction  is  unaffected 
by  them. 

Thus,  in  the  case  of  Paul  v.  Compton(a),  where  a  testator  Words  "to  be 
bequeathed  the  residue  of  his  personal  estate  in  trast  for  his  vary  tbe  con. 
wife  for  life,  and  after  her  decease  unto  such  of  his  daughters  struction  of  a 

future  gift. 

and  such  of  their  children  as  she  should  by  will  appoint,  recom- 
mending her  "  to  provide  for  such  child  or  children  as  may 
hereafter  be  born  of  my  said  two  daughters ;  "  and,  in  default  of 
such  disposition,  then  in  trust  for  the  children  of  the  daughters; 
Lord  Eldon  held,  that  this  power  to  the  wife  did  not  authorise 
her  to  appoint  to  children  not  born  in  her  lifetime. 

So,  in  Whitbread  v.  Lord  St.  John  (b),  his  Lordship  decided, 


[(#)  19  Ves.  566,  1  Mer.  417.  maintenance.     But  in  Butler  v.  Lowe, 

(y)  The  testator  provided,  that  in  case  10  Sim.  317,  a  similar  provision  was  dis- 

his  sister  should  die  before  all  her  chil-  regarded. 

dren  had  attained  twenty-one,  the  interest  (z)    See    Mann  v.    Thompson,    Kay, 

of  the  legacies  provided  for  such  children  643.] 

as  should  be  under  age,  or  a  competent  (a)  8  Ves.  375. 

part  thereof,  should  be  applied  in  their  (b)  10  Ves.  152. 
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CHAP.  xxx.  that  a  bequest  unto  and  among  the  child  arid  children  of  A. 
born  and  to  be  born,  as  many  as  there  might  be,  when  and  as  they 
should  attain  their  age  of  twenty -one  years,  or  be  married  with 
consent,  was  confined  to  his  children  living  at  the  death  of  the 
testator  and  those  who  afterwards  came  in  esse  before  the  first 
share  vested  in  possession,  according  to  the  rule  before  adverted 
to  (e).  But  if  the  bequest  is  to  "  such  children  as  shall  hereafter 
be  born  during  the  lives  of  their  respective  parents,"  of  course 
this  construction  is  excluded  by  the  express  terms  of  the  will, 
and  all  the  after-born  children  will  be  let  in,  whether  born 
before  the  period  of  distribution  (d)  or  not. 

Do  not  confine        It  has  been  decided,  too,  that  the  words  "which    shall    be 
children.  begotten,"  or  "  to  be  begotten,"  annexed  to  the  description  of 

children  or  issue,  do  not  confine  the  devise  to  future  children  ; 
but  that  the  description  will,  notwithstanding  these  words, 
include  the  children  or  issue  in  existence  antecedently  to  the 
making  of  the  will  (e). 

This  doctrine  is  as  old  as  the  time  of  Lord  Coke,  who  says  (/); 
that  as  procreatis  shall  extend  to  the  issues  begotten  afterwards, 
so  procreandis  shall  extend  to  the  issues  begotten  before. 
"  Hereafter  to  And  it  seems  that  even  the  words  "hereafter  to  be  born  " 
not  exclude Tx-  w^l  n°t  exclude  previously-born  issue  (g),  [at  least  where,  as  in 
isting  children.  Hebblethwaite  v.  Cartwright,  and  the  case  put  by  Lord  Coke, 
the  word  heirs  or  issue,  to  which  the  phrase  in  question  is 
added,  is  a  word  of  limitation,  not  giving  an  estate  or  interest 
by  purchase  to  any  other  person  than  to  him  whose  heirs  are 
mentioned;  and  this]  Lord  Talbot  said  was  to  prevent  the 
great  confusion  which  would  arise  in  descents  by  letting  in 
the  younger  before  the  elder.  But,  as  a  rule  of  construction, 
it  must  be  founded  on  presumed  intention ;  it  supposes  that  the 
testator,  by  mentioning  future  children,  and  them  only,  does 
not  thereby  indicate  an  intention  to  exclude  other  objects,  and 
in  this  view  is  certainly  an  exception  to  the  maxim,  expressio 
unius  est  exclusio  alterius. 

[In  a  recent  case  (h)  where  by  a  codicil  a  testatrix  revoked 

(c)  See  ante,  p.  146.  (g)  ffebblethwaite  v.  Cartwright,  Gas. 

(d)  Scott  v.  Earl  of  Scarborough,  1  t.  Talb.  31;  which  seems  to  overrule  the 
Beav.  156.  position  of  Lord  Hale,   that  the  words 

(e)  Doe  d.  James  v.  Hallett,  1  M.  &  "in  posterum  procreandis"  exclude  sons 
Sel.  124.    See  the  same  principle  applied  born  before,  on  account  of  the  peculiar 
to  a  deed,  Hev;et  v.  Ireland,  I   P.  W.  force  of  "in  posterum  ;  "  Hal.  MSS.  cit. 
426,  [2  Coll.  344,  n.]  Co.  Lit.  20  b,  n.  3  ;  3  Leon.  87. 

(/)  Co.  Lit.  20  b.  [(h)  Re  Pickups  Will,  9  W.  R.  251.] 
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[a  legacy  given  by  her  will  to  her  sister  A.,  and  gave  a  like  sum 
in  trust  for  her  during  her  life,  and  after  her  death  for  "  the 
child  or,  if  more  than  one,  for  all  and  every  the  children  of  A., 
whether  by  her  present  or  any  future  husband,"  it  was  held  by 
Sir  W.  P.  Wood  that  a  child,  who  was  the  only  child  of  A.  by 
a  former  husband  (who  was  dead  at  the  date  of  the  will)  was 
entitled.  "  Neither  internally  nor  externally,"  said  the  V.  C., 
"was  there  any  evidence  of  an  intention  to  exclude  this  child 
by  a  former  husband.  The  testatrix  who  had  by  her  will 
given  the  legacy  to  her  sister  absolutely,  revoked  by  codicil 
the  absolute  gift,  arid  after  giving  her  a  life  interest,  introduced 
the  provision  for  the  children.  She  knew  that  her  sister  had 
one  child  living.  There  might  be  more,  and  it  was  immaterial 
to  her  whether  those  others  should  be  by  the  present  or  any 
future  husband  of  her  sister"]  (i). 

Sir  William  Grant  thought  (k),  that  a  gift  over,  in  case  "Shall happen 
certain  persons  "  shall  happen  to  die  in  my  lifetime,"  though 
strictly  importing  futurity,  might  be  understood  as  speaking  of 
the  event  at  whatever  time  it  may  happen,  whether  before  or 
after  the  will;  [applying  the  rule  that  the  prior  limitation 
being,  by  what  means  soever,  out  of  the  case,  the  subsequent 
limitation  takes  place. 

It  is  obvious,  however,  that  such  a  construction,  if  universally  Unless  the  will 
applied,  would  often  defeat  a  testator's  intention.     And,  there-  tio 
fore,  full  force    will    be    given  to  an  explanatory  context   or  them- 
explanatory  circumstances,  in  deciding  what  sense  is  attributable 
to  such  words.     Thus,  in  the  case  of  Early  v.  Benbow  (/),  where 
a  testator  gave  legacies  of  500/.  each  to  A.,  B.,  C.,  and  D.,  four 
of  the  grandchildren  of  his  brother  Henry,  and  by  a  codicil 
bequeathed  500/.  "to  each  child  that  may  be  born  to  either  of 
the  children  of  either  of  my  brothers  lawfully  begotten  :"  it 
appeared  that  at  the  date  of  the  codicil  and  of  the  testator's 


(i)  Compare  the  principle  of  tl 
with  that  of  Shuldam  v.  Smith,  6  Dow, 
22  ante,  ch.  xxv.  s.  3.  The  cases  in  the 
text  strongly  exemplify  the  anxiety  of  the 
Courts  to  avoid  giving  devises  to  children, 
an  operation  that  will  restrict  them  to 
certain  classes  of  children.  See  judgment 
in  Matchwick  v.  Cock,  3  Ves.  611,  where 
after-born  children  were  admitted  to  par- 
ticipate in  a  provision  for  maintenance 
out  of  income  in  favour  of  "children" 
generally,  though  the  disposition  of  the 


property  itself,  out  of  which  the  income 
was  to  arise  (and  the  objects  of  which,  it 
might  be  presumed,  were  intended  to  be 
the  same  as  those  of  the  maintenance 
provision),  was  confined  to  the  existing 
children.  [Freemantle  v.  Taylor,  15 
Yes.  363.] 

(k}  In  Christopherson  v.  Naylor,  1 
Mer.  326.  [See  also  In  re  Sheppard's 
Trust,  1  Kay  &  J.  269. 

(1)  2  Coll.  342.  And  see  Wilkinson 
v.  Adam,  ]  V.  &  B.  422,  468. 
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Words  "born" 
and  "  begot- 
ten "  do  not 
exclude  after- 
born  children. 


Legacy  to  every 
child  E.  hath " 
extended  to 
future  children. 


[death,  there  were  living,  to  his  knowledge,  several  grandchildren 
of  his  brothers  besides  A.,  B.,  C.,  and  D.,  (and  for  whom  no 
provision  was  made  except  by  the  codicil,)  and  various  children 
of  brothers,  one  at  least  of  which  brothers  survived  the  testator. 
Under  these  circumstances,  Sir  /.  K.  Bruce^  V.  C.,  held  that 
neither  of  the  legatees  named  in  the  will  was  intended  to  take 
any  benefit  by  the  codicil ;  and  appeared  to  entertain  an 
opinion  equally  adverse  to  all  grandchildren  living  at  the  date 
of  the  codicil,  although  not  named.  Sir  J.  Romilly,  M.  B., 
before  whom  this  point  was  afterwards  argued  (m),  decided  it 
in  conformity  with  that  opinion.  The  question,  he  said, 
amounted  to  this, — whether  he  could  read  the  word  "may" 
to  the  extent  of  letting  in  those  children  who,  being  alive  when 
the  codicil  was  executed,  were  not  mentioned  in  it :  he  thought 
this  question  was  concluded  by  the  decision  of  the  V.  C.,  in 
which  he  concurred.] 

The  preceding  citation  from  Lord  Coke  has  anticipated  the 
observation  (which  properly  finds  a  place  here),  that  a  gift  to 
children  "  born  "  or  "  begotten  "  will  extend  to  children  coming 
in  esse  subsequently  to  the  making  of  the  will.  Thus,  where(ft) 
a  testator  bequeathed  certain  funds  to  trustees  in  trust  for  his 
wife  for  life ;  and,  after  her  decease,  in  trust  to  transfer  the 
same  unto  and  among  all  and  every  the  child  and  children 
lawfully  begotten  of  the  testators  nephews  and  niece  by  their 
then  or  their  late  respective  wives  and  husband  :  Sir  J.  Leach, 
V.  C.,  held,  that  the  bequest  comprehended  children  [born 
between  the  date  of  the  will  and  the  testator's  death.] 

So,  in  the  case  of  Ringrose  v.  Bramham  (0),  children  born  in 
the  interval  between  the  making  of  the  will  and  the  death  of 
the  testator  were  let  in  under  a  bequest  to  A.'s  children;  "50/. 
to  every  child  he  hath  by  his  wife  E.,  to  be  paid  to  them  by  my 
executors  as  they  shall  come  of  age."  It  was  even  contended 
that  the  bequest  extended  to  children  born  after  the  death  of 
the  testator  and  before  the  majority  of  the  eldest;  and  the 
Master  of  the  Rolls  (Sir  R.  P.  Arden]  rested  his  objection  to 
this  construction,  not  solely  on  the  force  of  the  word  "hath," 
but  on  other  grounds ;  particularly  that  it  would  have  the  effect 
of  postponing  the  distribution  of  the  general  residue,  until  the 
number  of  pecuniary  legatees  could  be  ascertained. 


[(m)  Early  v.   Middleton,    14   Beav. 
453.] 


(n)  Broivnev.Groombridfje,  4 Mad.  495. 
(o)  2  Cox,  384. 
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[And  in  Doe  d.  Burton  v.  White  (p),  where  a  testator  gave  CHAP.  xxx. 

his  residue  "to  be  equally  divided  between  his  wife  and  the  Legacy  to 

children  who  have  issues/'  the  Court  of  Exchequer  held  this  to  children  "who 

mean  "  who  have  issue  when  the  will  takes  effect/'  that  is,  at  read  as  have  at 


the  testator's  death.  It  was  argued  here,  as  in  the  last  case, 
that  "  have  "  was  to  be  read  "  shall  have/'  so  as  to  embrace 
children  who  should  at  any  future  time  have  issue.  But  the 
argument  wanted  the  foundation  which  it  had  in  Ringrose  v. 
Bramham,  namely,  the  postponement  of  distribution,  and  was 
rejected  by  the  Court,  who  compared  it  to  a  devise  to  children 
simpliciter,  where  children  living  at  the  testator's  death  are 
alone  included.] 

It  is  not  to  be  inferred,  however,  that  because  the  Courts  in 
the  preceding  cases  have  refused  to  allow  the  claims  of  after- 
born  children  to  be  negatived  by  expressions  q£  a  loose  and 
equivocal  character,  they  would  deny  all  effect  to  words 
studiously  inserted  with  the  design  of  restricting  a  gift  to 
children  to  existing  objects,  though  the  reason  or  purpose  of 
the  restriction  may  not  be  apparent  :  as  in  the  instance  of  a  gift 
to  children  "  now  living,"  which  we  have  seen  is  confined  to 
children  in  existence  at  the  date  of  the  will  (<?). 

[And  here  it  may  be  observed  that,  under  a  devise  to  children  Gift  to  children 
born    at   a  particular  time,    children    take    a  vested    interest  ^efAheT 
immediately  on  their  birth,  not  subject  to  be  divested  by  death  need  not  sur- 
before  the  specified  period  (r).] 

6thly.  It  should  be  observed,  that  in  the  application  of  the  Children  en 
preceding  rules,  arid,  indeed,  for  all  purposes  of  construction,  a  ^cimled^ 
child  en  ventre  sa  mere  is  considered  as  a  child  in  esse.     This  Held  to  take 
was  finally  established  in  the   case  of  Doe  v.  Clarke  (s),  which 
was  an  ejectment  directed  by  Lord  Thurlow,  in  consequence  of  period. 
a  difference  of  opinion  between  his  Lordship  and   Sir  Lloyd 
Kenyon,  M.  R.,  on  the  claim  of  a  posthumous  child  under  a 
gift  to  all  the  children  of  C.  who  should  be  living  at  the  time 
of  his  death;  his  Lordship  maintaining  the  competency,  and  his 
Honor  the  incompetency  of  the  child  en  ventre  sa  mere  to  take 
as  a  "living"  child  (t). 

The    case  of  Clarke  v.  Blake,  afterwards  came  before  Lord 

[(p)  1  Exch.  526,  2  ib.  797.]  (t)  Clarke  v.  Blake,  2  B.  C.  C.  321  ; 

(q)  Vide  ante,  ch,  x.  overruling  Pierson  v.    Garnett,  2  B.  C. 

[(r)  Paterson  v.  Mills,  IS  L.  J.   Ch.       C.  47  ;  Cooper  v.  Forbes,  ib.  63  ;  Free- 

149,  14  Jnr.  126.]  mantle  v.  Freemantle,  1  Cox,  248. 
(s)  2  H.  Bl.  399. 
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Child  en  ventre 
entitled  under 
description  of 
children  born. 


Whether  chil- 
dren en  ventre 
take  under  a 
gift  to  rela- 
tions. 


Loughboroutjh  (u),  on  the  equity  reserved,  and  his  Lordship,  in 
conformity  to  the  decision  of  the  Court  of  Common  Pleas,  held 
the  posthumous  child  to  be  entitled.  Indeed  so  completely  is 
the  point  now  set  at  rest,  that  the  claim  of  a  child  en  ventre  sa 
mere  under  a  bequest  "  to  the  child  and  children  begotten  and 
to  be  begotten  on  the  body  of  A.,  who  should  be  living  at  B/s 
decease/'  was  admitted  sub  silentio  in  the  much-discussed  case 
of  Mogg  v.  Mogg(x). 

It  being  thus  settled  that  children  en  ventre  were  entitled 
under  the  description  of  children  living,  the  only  doubt  that 
remained,  was  whether  they  would  be  held  to  come  under  the 
description  of  children  born ;  and  that  question  also  has  been 
decided  in  the  affirmative  (y).  The  result  then  is  to  read  the 
words  " living/'  and  "born/' as  synonymous  with  procreated; 
and,  to  support  a  narrower  signification  of  such  terms,  words 
pointedly  expressive  of  an  intention  to  employ  them  in  a  special 
and  restricted  sense  must  be  used. 

It  should  be  observed,  that  in  Bennett  v.  Honeywood  (z),  Lord 
Apsley  considered  that  the  admission  of  children  en  veutre  was 
confined  to  devises  to  children,  and  refused  to  let  in  such  a 
child  under  a  devise  to  relations.  This  decision  does  not  appear 
to  have  been  expressly  overruled ;  but  it  is  conceived  that  the 
present  doctrine,  and  the  principle  upon  which  the  late  cases 
have  proceeded,  that  a  child  en  ventre  sa  mere  is  for  all  pur- 
poses a  child  in  existence,  and  even  born,  conclusively  negative 
any  such  distinction  (a). 


Clauses  of 
substitution. 


III.  Sometimes  questions  arise  on  the  construction  of  clauses 
substituting  the  children  of  legatees  who  die  before  the  period 
of  distribution  or  enjoyment.  Most  of  these  questions  will  be 
found  in  other  parts  of  the  present  work,  especially  in  a  sub- 
sequent chapter,  which  treats  of  the  period  to  which  words 
providing  against  the  death  of  a  prior  devisee  or  legatee,  coupled 
with  a  contingency,  are  to  be  considered  as  referring.  But 


(M)  2  Ves.  jun.  673. 

(x)  I  Mer.  654.  See  also  Rawlins  v. 
JRawlins,  2  Cox,  425.  These  cases  de-^ 
monstrate  that  the  distinction  laid  down' 
in  Northey  v.  Strange,  1  P.  W.  341,  be- 
tween a  devise  to  children  generally  and 
to  children  living  at  a  given  period,  with 
reference  to  the  admission  of  children  en 
ventre,  is  unfounded  ;  nor  would  it  have 
been  deemed  worthy  of  remark  had  not 


the  case  been  cited  (1  Belt's  Ves.  113, 
Editor's  note),  without  an  explicit  denial 
of  its  authority. 

(y)  Trover  v.  Butts,  1  S.  &  St.  181. 
See  also  Whitelock  v.  Heddon,  1  B.  & 
P.  243. 

(z)  Amb.  708. 

[(a)  See  ace.  2  Sugd.  Pow.  237,  7th 
Ed.  ;  Baldwin  v.  Rygers,  3  D.  M.  &  Gr. 
649,  ante,  146. 
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there  is  one  point  which  it  is  convenient  to  notice  in  this  place^      CHAP.  xxx. 

because  [it  has  been  supposed  that  the  cases]  establish  a  con-  whether  shares 

struction  hardly  reconcilable  with  the  principles   of  analogous  of  children  are 

cases,  and  therefore  to  be  treated  as  peculiar  to  clauses  of  sub-  implication 

stitution  in  favour  of  children.    The  point  occurs  where  children  subJect  to.tbe 

A  same  contm- 

are  substituted  for  legatees  dying  before  a  given  period  (usually  geucy  as  their 
the  period  of  distribution),  without  any  express  requisition  that  pai 
the  children  thus  substituted  shall  survive  such  period.  The 
question  is,  whether  the  substituted  gift  is  by  necessary  intend- 
inent  to  be  construed  as  applying  only  to  such  issue  as  may 
happen  to  be  living  at  such  period,  or  whether  the  issue  sur- 
viving the  parents  are  absolutely  entitled;  in  other  words, 
whether  the  gift  to  the  issue  is  by  implication  subject  to  the 
same  contingency  of  survivorship  as  the  gift  to  the  parents. 
The  [weight  of  authority  seems  to  favour  the  position]  that  in 
such  cases  it  is  not  allowable  to  engraft  on  the  gift  to  the  issue 
an  implied  qualification,  in  order  to  assimilate  their  interest  to 
that  of  their  parents;  and  this  strictness  of  construction  [seems] 
to  be  warranted  by  the  apparently  analogous  cases  establishing 
that  accruing  shares  are  not,  by  necessary  implication,  subject 
to  clauses  of  accruer  which  the  testator  has  in  terms  applied  to 
original  shares  only ;  there  being,  it  is  thought,  no  such  irre- 
sistible inference  that  the  testator  has  the  same  intention  in 
regard  to  original  and  the  accruing  shares,  as  to  supply  the 
defect  of  expression.  [Arguments,  founded  on  the  testator's 
positive  intention  in  such  a  case,  are  not,  in  the  absence  of  an 
explanatory  context,  wholly  satisfactory :  for  it  is  probable  he 
did  not  contemplate  the  precise  event.  Yet  so  far  as  they 
go  they  lead  to  the  same  conclusion :  for  to  the  objection  that 
there  is  no  satisfactory  reason  why  a  condition  of  survivorship 
should  attach  to  a  parent  and  not  to  a  child,  it  may  be 
answered  that  "  there  is  very  considerable  difference  in  the 
positions  of  the  parents  and  their  issue.  It  is  intelligible  that 
a  gift  to  children  should  be  limited  to  those  who  survive  the 
tenant  for  life,  there  being  a  gift  over  to  their  issue ;  but  in  the 
case  of  issue,  why  a  share  should  be  distributed  among  sur- 
viving issue,  giving  nothing  to  the  representatives  of  those  who 
may  be  dead,  is  not  so  clear.  If  all  are  to  participate,  any  of 
them,  in  making  arrangements  on  marriage,  or  otherwise,  may 
rely  upon  this,  that  should  he  die  before  the  share  falls  in,  his 
family  will  take  it.  This  observation  does  not  apply  to  the 
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CHAP.  XXX. 


Children  not 
required  to 
survive  period 
of  distribution 
as  provided  in 
regard  to  their 
parents. 


[case  of  children,  under  a  condition  that  they  must  survive  the 
tenant  for  life,  with  substituted  gifts  to  issue,  because,  not- 
withataading  the  condition  of  survivorship,  their  families  are 
provided  for.  On  the  construction  that  would  limit  the  issue 
entitled  to  those  who  survive  the  tenant  for  life,  the  objects 
of  the  testator's  bounty  are  placed  in  a  position  which  is  not 
such  as  the  testator  would  desire.  To  these  considerations 
must  be  added  the  inclination  of  the  Court  to  avoid  the 
suspense  of  shares,  as  far  as  can  be  done  consistently  with 
the  expressed  intention,  and  to  favour  early  vesting"  (b).  Under 
these  circumstances  the  Courts  have,  in  the  majority  of  cases, 
confined  their  attention  strictly  to  the  words  of  the  will  as  they 
actually  stand,  and  have  refused  to  extend  the  qualification 
affecting  the  shares  of  the  original  objects  of  gift  to  their 
children ;  in  other  words,  they  have  determined  that  the 
children  are  not  simply  substituted  in  the  place  of  their  parents, 
but  take  under  a  distinct  and  independent  clause  of  the  will. 

Thus,  in  the  case  of  Stanley  v.  Wise  (c),  a  testator  having 
four  daughters,  A.,  B,,  C.,  and  D.,  gave  to  his  two  daughters  A. 
and  B.  4,000/.  each,  and  in  case  either  of  them  died  unmarried, 
her  legacy  was  to  be  divided  amongst  his  surviving  daughters, 
and  the  child  or  children  of  such  of  them  as  should  be  then 
dead,  such  child  or  children  to  have  their  mother's  share.  C. 
died  in  the  lifetime  of  A.,  who  afterwards  died  unmarried,  and 
it  was  held  that,  as  well  those  children  of  C.  who  died  before 
as  those  who  survived  A.  took  an  interest  in  their  mother's 
share  of  A.'s  legacy. 

So,  in  the  case  of  Lyon  v.  Coward  (d),  where  the  bequest  was 
to  trustees  in  trust  for  the  testator's  wife  for  her  life,  and  at 
her  death  in  trust  to  pay  and  divide  unto  and  equally  among 
such  of  the  children  of  the  testator's  sisters  as  should  be  living 
at  the  death  of  the  wife,  and  the  issue  of  such  of  them  as  should 
be  then  dead  in  equal  shares ;  such  issue  respectively  only  to 
take  the  share  which  the  parent  would  have  taken  if  living : 
Sir  L.  Shadwell,  V.  C.,  made  a  declaration  in  favour  of  the 
children  of  the  deceased  children,  whether  living  at  the  death  of 
the  tenant  for  life  or  not. 


[(6)  Per  Sir  W.  P.  Wood,  V.  C.,  Wild- 
man's  Trusts,  1  Johns.  &  H.  302. 

(c)  1  Cox,  432. 

(d)  15  Sim.  287.     In  Bridge  v.  Yates, 


12  Sim.  645,  the  point  must  have  been 
assumed  ;  otherwise  the  -whole  argument 
would  have  been  unnecessary. 
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[Again,  in  the  case  of  Masters  v.  Scales  (e)}  where  a  testator  CHAP.  xxx. 
gave  a  sum  of  money  in  trust  for  his  wife  for  her  life,  and  after 
her  death  "  to  go  and  belong  to  his  four  brothers  and  his  sister, 
or  such  of  them  as  should  be  then  living,  share  and  share 
alike;  and  in  case  any  of  his  said  brothers,  or  his  said  sister 
should  be  then  dead,  leaving  children,  then  he  gave  the  share 
of  such  deceased  brother  or  sister  to  his  or  her  children,  share 
and  share  alike,  to  be  paid  at  the  time  before  mentioned/''  The 
brothers  and  sister  died  in  the  lifetime  of  the  widow,  and  Lord 
Langdale,  M.  R.,  held  their  children  to  be  entitled  whether 
they  survived  her  or  not. 

The  fact  that  the  gift  to  the  brothers  and  sister  was  not  con- 
tingent on  their  surviving  the  widow,  but  vested,  subject  to  be 
divested  on  their  dying  before  her,  did  not,  in  the  opinion  of 
Sir  J.  Parker,  V.  C.,  render  the  case  distinguishable  from  the 
previous  examples  of  contingent  gifts :  for  he  treated  it  as  a 
clear  authority  in  favour  of  a  similar .  decision  in  the  case  of 
Barker  v.  Barker  (/),  where  a  fund  was  bequeathed  in  trust  for 
E.  for  life,  and  after  her  decease,  in  trust  to  be  divided  equally 
between  all  and  every  the  children  of  E.,  who  should  be  living 
at  the  time  of  her  decease,  and  the  issue  of  such  of  them  as 
should  be  then  dead  leaving  issue,  and  so  as  that  the  issue 
should  take  the  share  the  parent  would  have  taken  if  living,  as 
tenants  in  common :  and  the  learned  Judge  held  that  the  issue 
of  E/s  deceased  children  need  not  survive  E,  in  order  to  par- 
ticipate in  the  fund.  "The  general  rule  of  law,"  he  said,  "is  not  Contingency 

to  import  a  contingency  into  gifts  of  this  kind The  £°  impfiLtion. 

question  is,  whether  in  the  words  of  the  will  there  is  enough — 
not  upon  a  conjectural  ground  merely — to  take  the  death  of  the 
tenant  for  life  as  the  period  for  ascertaining  the  class,  and  not 
the  death  of  the  stirps  concerning  whose  issue  there  is  this 
question.  I  do  not  think  there  is  enough  in  this  will  to  confine 
the  gift." 

On  the   other  hand]   in   the   case  of  Eyre  v.  Marsden  (g),  Children  re- 
where  a  testator  gave  his  real  and  personal  estate  to  trustees,  y-^^erio^of 
upon  trust  to  sell,  and  out  of  the  income  of  his  estate  to  pay  distribution,  as 
certain  life  annuities  to  his   children;  and  the  testator  then  regard^ their 
directed  his  trustees  to  accumulate  the  income  of  his  realty  and  parents. 
personalty  for  the  benefit  of  his  grandchildren,  and  after  the 

[(«)  13  Beav.  60.     See  also  Buckle  v.          (/)  5  De  GL  &  S.  753.] 
Fawcett,  4  Hare,  536,  545.  (g)  2  Kee.  564. 
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CHAP,  xxx.  decease  of  his  surviving  child,  if  not  sold  before,  to  sell  and 
distribute  the  proceeds  among  his  grandchildren  who  should  be 
living  at  the  time  of  his  (the  testator's)  decease,  in  equal  shares, 
except  the  share  of  F.  M.,  the  son  of  a  deceased  daughter,  half 
of  whose  share  in  his  (the  testator's)  estate  and  effects  he 
gave  to  his  brother  G.  M. ;  and  in  case  any  of  his  grandchildren 
should  die  before  his,  her,  or  their  share  or  shares  should  become 
payable,  leaving  lawful  issue,  then  such  issue  should  be  entitled  to 
the  share  which,  his,  her,  or  their  deceased  parent  would  be  entitled 
to  if  then  living ;  but  in  case  of  the  death  of  any  of  the  grand- 
children without  leaving  issue  before  he,  she,  or  they  should 
become  entitled  to  receive  his,  her,  or  their  share  or  respective 
shares,  in  manner  aforesaid,  the  testator  then  gave  the  share  or 
shares  of  such  grandchild  or  grandchildren  among  his  surviving 
grandchildren,  to  be  paid  at  the  same  time  and  in  the  same 
manner  as  before  mentioned,  touching  the  original  share  or  shares 
of  his  said  grandchildren.  One  of  the  questions  was,  whether 
the  shares  of  grandchildren  dying  leaving  children,  who  also 
died  before  the  period  of  distribution,  vested  in  those  deceased 
children,  or  passed  over  to  the  surviving  grandchildren.  Lord 
Langdale,  M.  R.,  considered  that  the  children  of  dying  grand- 
children were  not  entitled  to  stand  in  the  place  of  their  parents, 
unless  they  were  living  at  the  period  of  distribution.  His  Lord- 
ship said,  "  He  (the  testator)  meant  an  aggregate  and  previously 
undivided  fund,  to  be  distributed  and  divided  on  the  death  of 
his  surviving  child.  Interests  were  previously  vested ;  but  up 
to  that  time,  the  vested  interests  were  subject  to  be  divested : 
and  I  think  the  plain  intention  of  the  testator  cannot  be  carried 
into  effect,  without  applying  this  principle  to  every  interest 
which  became  vested  under  this  part  of  the  will,  in  the  different 
events  which  happened ;  to  the  interests  in  the  accrued  shares 
which  became  vested  in  the  grandchildren,  and  to  the  interests 
in  the  original  or  accrued  shares,  which  became  vested  in  the 
children  of  grandchildren." 

[This  conclusion  was  fully  justified  by  the  reference  which  the 
will  contained  to  the  anterior  gift  to  the  parents  (h).  So  where 
there  was  an  executory  trust  to  settle  property  on  the  testator's 
daughter  for  life,  which  was  "  to  be  secured  for  the  benefit  of 
her  children  equally  after  her  death,  so  that  the  issue  of  any 

(h)  See  Smith  v.  Palmer,  7  Hare,  229. 
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[such  child  dying  in  ray  daughter's  lifetime  may  take  his  or  her      CHAP.  xxx. 
parent's  share ;  and  in  default  of  such  children  or  other  issue/' 
then  over,  the  M.  R.  held  that  the  time  of  the  daughter's  death 
was  the  period  at  which  both  the  children  and  issue  were  to  be 
ascertained  (i) . 

But  a  similar  construction  has  been  adopted  in  other  Contingency 
cases,  where  the  testator's  intention  to  ensure  such  a  result  has  implication!^ 
not  been  so  clearly  manifested.  Thus  in  the  case  of  Bennett  v. 
Memman(k),  where  a  testator  gave  the  proceeds  of  his  real 
and  personal  estate  in  trust  for  his  wife  for  life,  and,  at  her 
death,  in  trust  to  pay,  assign  and  transfer  to  all  and  every  his 
children  who  should  then  be  living,  or  if  dead  leaving  lawful 
issue,  in  equal  shares ;  the  issue  of  any  of  his  said  children  to 
take  in  equal  proportions  only  the  share  their  parent  would 
have  been  entitled  to.  Lord  Lang  dale,  M.  R.,  thought  the  issue 
of  children  were  not  entitled  unless  they  survived  the  tenant  for 
life :  he  thought  so  because  the  gift  was  to  be  by  transfer  and 
payment  only  (I) ;  and  also  because  the  words,  directing  the 
issue  to  take  only  the  share  the  parent  would  have  been  entitled 
to,  shewed  that  the  testator  intended  the  issue  to  take  by  sub- 
stitution (m) . 

But  perhaps  the  strongest  authority  on  this  side  of  the 
question  is  the  case  of  Macgregor  v.  Macgregor  (n),  where  a 
testator  bequeathed  one  moiety  of  the  residue  of  his  estate  in 
trust  for  his  children  for  their  lives  and  afterwards  for  their 
issue ;  but  in  case  of  any  child  dying  without  leaving  issue,  the 
trustees  were  to  hold  his  share  in  trust  for  and  equally  to  be 
divided  between  the  testator's  other  children  then  living,  and 
the  issue  of  such  of  them  as  might  be  then  dead,  such  issue  only 
taking  the  share  the  parent  would  have  taken  if  living.  Sir  J. 
K.  Bruce,  V.  C.,  thought  that  the  rational,  though  not  the 
literal,  construction  was,  that  as  no  child,  so  no  issue,  who  was 
not  then  in  existence,  became  entitled  to  a  share  of  a  child 
dying  without  leaving  issue. 

The  opposite  opinion,  however,  has  been  so  frequently  main-  Eesuit  of  the 

(i)  Turner  v.  Sargent,  17  Beav.  515.  no  effect  to  a  similar  argument  founded 

(fc)  6  Beav.    360.     The  terms  of  the  thereon.     See  also  Smith  v.  Palmer,   7 

hequest  were   very  inaccurate,   but  the  Hare,  225. 

M.  K,.  considered  it  clear  that  they  im-  (m)  The   same   might   be  said  of  all 

plied  a  gift  to  the  issue  of  children  who  the  cases  where  a  contrary  decision  was 

died  before  the  widow.  made. 

(1)  The  gift  was  in  very  similar  terms  (n)  2  Coll.  192. 

in  JLyon  v.  Coward,  but  the  V.  C.  gave 
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Gift  to  A.'s 
three  children, 
there  being 
four,  held  to 
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oft 
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[tained  by  later  cases  that  they  might  have  been  taken  to 
establish  as  the  general  rule,  that  without  special  words  in  the 
will  the  gift  to  the  issue  will  not  be  held  to  depend  on  the  con- 
tingency annexed  to  the  gift  to  the  parent  (o).  But  as  the 
learned  judge  who  decided  the  case  of  Macgregor  v.  Macgregor 
still  retains  and  acts  upon  the  opinion  which  he  then  ex- 
pressed (p),  it  is  not  probable  that  the  question  will  be  finally 
settled  without  further  litigation,  and  perhaps  not  until  it  has 
been  complicated  by  some  minute  distinctions  (<?). 

It  should  be  observed,  however,  that  in  these  cases  no  interest 
will  in  general  vest  in  the  issue  who  predecease  their  parent  (r)]  . 

IV.  It  often  happens,  that  a  gift  to  children  describes  them 
as  consisting  of  a  specified  number,  which  is  less  than  the 
number  found  to  exist  at  the  date  of  the  will.  In  such  cases, 
it  is  highly  probable  that  the  testator  has  mistaken  the  actual 
number  of  the  children ;  and  that  his  real  intention  is,  that  all 
the  children,  whatever  may  be  their  number,  shall  be  included. 
Such,  accordingly,  is  the  established  construction,  the  numerical 
restriction  being  wholly  disregarded.  Indeed,  unless  this  were 
done,  the  gift  must  be  void  for  uncertainty,  on  account  of  the 
impossibility  of  distinguishing  which  of  the  children  were 
intended  to  be  described  by  the  smaller  number  specified  by 
the  testator. 

Thus,  in  Tomkins  v.  Tomkins  (s),  where  a  testator,  after 
bequeathing  20/.  to  his  sister,  gave  to  her  three  children  50/. 
each ;  and  the  legatee  had  four ;  Lord  Hardwicke  held,  that 
they  were  all  entitled. 

So,  in  Scott  v.  Fenoulhett  (t),  a  bequest  to  C.  of  500/.  "and 


[(o)  Hodgson  v.  Smithson,  21  Bear. 
355  ;  In  re  Bennett's  Trust,  3  Kay  & 
J.  2  SO  ;  Harcourt  v.  Harcourt,  26  L. 
J.  Ch.  536  ;  Bellamy  v.  Sabine,  2  Sin. 
&  Grif.  328  ;  Wildmari's  Trusts,  1  Johns. 
&  H.  299. 

(p)  See  Kirkman's  Trust,  3  De  GK  & 
Jo.  558  ;  Penny  v.  Clarice,  29  L.  J.  Ch. 
370.  In  the  former,  Sir  G.  J.  Turner, 
L.  J.,  did  not  concur  ;  and  in  the  latter 
he  concurred  in  the  judgment  on  a  dif- 
ferent ground. 

(q)  Crause  v.  Cooper,  1  Johns.  &  H. 
207.  Pearson  v.  Stephen,  5  Bli.  N.  S. 
203,  2  D.  &  Cl.  328,  was  cited  as  an 
authority  for  the  construction  adopted  in 
Macgregor  v.  Macgregor.  But  the  only 


point  there  argued  was  whether  under  a 
gift  of  personalty  to  several,  and  their 
issue  per  stirpes,  the  parents  took  abso- 
lutely or  for  life . 

(r)  Thompson  v.  dive,  23  Beav.  282  ; 
In  re  Bennett's  Trust,  3  Kay  &  J.  280  ; 
Crause  v.  Cooper,  1  Johns.  &  H.  207.] 

(s)  Cit.  2  Ves.  564,  cit.  3  Atk.  257, 
and  stated  from  the  Register's  Book,  19 
Ves.  126  ;  [Morrison  v.  Martin,  5  Hare, 
507.]  See  the  same  principle  applied  to 
bequests  to  servants,  in  Slecch  v.  Tho- 
rinyton,  2  Ves.  561. 

(t)  1  Cox,  79,  cit.  2  B.  C.  C.  86, 
where  it  is  erroneously  stated  to  be  a 
bequest  to  two  daughters. 
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the  like  sum  to  each  of  his  daughters,  if  both  or  either  of  them  CIIAP.  xxx. 
should  survive  Lady  C.,"  was  held  to  belong  to  three  daughters 
who  were  living  when  the  will  was  made.  It  was  contended,  in 
this  case,  that  the  bequest  was  intended  for  two  daughters,  who 
resided  very  near  the  testator,  the  third  living  at  a  great  dis- 
tance from  him;  but  as  the  point  had  not  previously  been 
raised  in  the  cause,  and  it  appeared  that  the  testator  knew  the 
last-mentioned  daughter,  Lord  Thurlow  refused  an  inquiry. 

Again,  in  Stebbing  v.  Walkey  (u),  where  a  testator  bequeathed  Bequest  to  the 
certain  stock  unto  "the  two  daughters  of  T.  in  equal  shares/'  ^"JjJJJ111 
during  their  lives;  and  if  either  of  them  should  die,  then  to  being  three. 
pay  the  whole  to  the  survivor  during  her  life,  and  in  case  both 
should  depart  this  life,  then  the  whole  to  fall  into  the  residue. 
T.  had  three  daughters,  all  of  whom  were  held  to  be  entitled  ; 
the  M.  R.,  Sir  Lloyd  Kenyan,  declaring,  that  he  yielded  to  the 
authority  of  the  cases,  and  not  to  the  reason  of  them. 

So,  in  Garvey  v.  Hibbert  (a?),  Sir  W.  Grant,  on  the  authority  Pecuniary 
of  the  last  case,  held/owr  children  to  be  entitled  under  a  bequest  three,  held11 
"to  the  three  children  of  D."  of  600L  each.     In  this  case,  a  that  the  fourth 

.  „  .  t°°k  one  °f 

question  arose,  whether,  in*  the  adoption  of  this  construction,   equal  amount. 

the  aggregate  amount  of  the  three  legacies  was  to  be  divided 

among  the  four,  or  each  of  the  four  was  to  take  a  legacy  of  the 

same  amount  as  was  given  to  each  of  the  three  :  the  counsel 

for  the  legatees  contended  only  for  the  former  ;  but  the  M.  R., 

on  the  authority  of  Tomkins  v.  Tomkins  (y),  adopted  the  latter 

construction. 

Again,  in  Berkeley  v.  Pulling  (z),  where  a  testator  directed  Division  into 


his  property  to  be  "  divided  into  eight  equal  shares,  and  disposed   "       *  ®® 


as  follows  among  the  children  of  A.  and  B./'  and  then  proceeded  objects  only. 
to  give  to  some  two  shares,  and  to  others  one,  but  enumerating 
seven  shares  only;  Lord  Gifford,  M.  R.,  considering  that  this 
was  evidently   a  mistake,    held,   that   the   property  should  be 
divided  into  seven  shares. 

In  cases  the  converse  of  the  preceding,  i.  e.  where  the  number 
of  children  mentioned  in  the  will  exceeds  the  actual  number,  of 
course  there  is  no  hesitation  in  holding  all  the  children  to  be 
entitled  ;  and,  in  a  recent  case  (a),  a  trust  for  the  five  daughters 


(u)  2  B.  C.  C.  85,  1  Cox,    250  ;  [Lee          (z)  1  Russ.  496. 

v.  Pain,  4  Hare,  249.]  (a)  LordSelseyv.  Lord  Lake,  1  Beav. 

(x)  19  Ves.  125.  151. 

(y)  Supra,  178. 
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CHAP.  XXX. 

"  To  the  Jive 
daughters  of 
E.,"  there 
being  one 
daughter  and 
five  sons. 


To  the  four 
sons  of  A.,  there 
being  three 
sons  and  one 
daughter. 


Testator's 
knowledge  of 
the  real  num- 
ber does  not 
affect  the  rule. 


of  the  testator's  niece,  E.,  was  held  to  apply  to  a  daughter  of  E. 
(and  who  was  the  only  daughter  at  the  date  of  the  will),  and 
not  to  sons,  of  whom  there  were  five  at  the  date  of  the  will ;  it 
being  considered,  it  should  seem,  that  the  mere  correspondence 
of  number  was  not  sufficient  to  indicate  that  the  word  "  daugh- 
ters "  was  written  by  mistake  for  sons. 

[But,  in  Lane  v.  Green  (b),  under  a  bequest  of  100/.  apiece  to 
the  four  sons  of  A.,  A.  having,  in  fact,  three  sons  and  a  daughter ; 
Sir  J.  K.  Bruce,  V.  C.,  thinking  it  clear  that  the  testator  in- 
tended to  give  four  legacies  of  100/.,  held  the  daughter  entitled 
to  a  legacy  as  well  as  the  sons.] 

The  case  of  Harrison  v.  Harrison  (c)  presents  an  example  of 
both  the  preceding  rules ;  the  bequest  being  to  "  the  two  sons 
and  the  daughter  of  T.  L.,  50/.  each."  There  were  one  son  and 
five  daughters  living  at  the  date  of  the  will,  all  of  whom  were 
held  to  be  entitled. 

[The  circumstance  that  the  testator  knows  the  true  number 
of  children  is  not  a  sufficient  reason  for  refusing  to  follow  the 
rule ;  and,  therefore,  where  a  testatrix  bequeathed  to  the  three 
children  of  her  niece,  A.,  5007.  each,  knowing  that  A.  had  nine 
children,  all  the  children  were  held  entitled  to  a  legacy  (d) .  It 
was  also  in  evidence,  that  when  A.  had  only  three  children,  the 
testatrix  being  aware  of  that  fact,  had  made  a  will  in  the  terms 
stated  above,  and  had,  in  the  intervals,  after  the  births  (of 
which  she  was  regularly  informed)  of  a  fourth  and  ninth  child, 
made  a  second  and  third  will,  and  finally  the  will  which  was 
the  subject  of  discussion  in  the  cause :  and  all  these  wills  were 
in  the  same  words.  But  Sir  J.  K.  Bruce,  V.  C.,  thought  that 
even  assuming  the  admissibility  of  the  whole  of  the  evidence 
(which  he  purposely  avoided  deciding),  it  was  not  sufficient  to 
exclude  the  claim  of  the  six  younger  children  to  be  legatees  as 
well  as  the  three  elder. 

And  on  the  same  principle,  where  (e)  there  was  actual  evidence 
of  the  testator  having  been  informed  that  there  were  seven 
children;  whereupon,  after  some  interval,  he  made  his  will, 
bequeathing  40/.  a  year  "  to  each  of  the  seven  children  now 
living  of  A.."  and  it  turned  out  that  two  more  children  were 
born  in  the  interval  before  the  will  was  made ;  it  was  held,  that 


[(&)  4  De  G.  &  S.  239.] 

(c)  1  R,  &  My.  72.     [And  see  Hare 

Cartridge,  13  Sim.  165. 


(d)  Danielle.  Daniell,  3  De  Gr.  &  S. 
337  ;  Scott  v.  Fenoulkett,  1  Cox,  79. 

(e)  Yeats  v.  Yeats,  16  Beav.  170.] 
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[the  general  rule  was  not  to  be  departed  from,  and  that  all  the      CHAP.  xxx. 
nine  were  entitled  to  annuities.] 

Of  course,  if  the  number  mentioned  by  the  testator  agree 
with  the  number  existing  at  the  date  of  the  will,  there  is  no 
ground  for  extending  the  gift  to  after-born  children  (/). 

On  the  same  principle  as  that  which  governed  the  preceding  Gift  to  testa- 
cases,  it  has  been  decided,  that  where  (g)  a  testator  bequeathed  children^ 
the  residue  of  his  personal  estate  to  be  divided  equally  among  naming  only 
his  seven  children,  A.,  B.,  C.,  D.,  E.,  and  F.   (naming  only  six),  ^i'ng  in  fact 
and  it  turned  out  that  he  had  eight  children  when  he  made  his  eisbt- 
will,  but  from  other  parts  of  his  will  it  appeared  that  he  con- 
sidered one  of  his  children  as  fully  provided  for;  the  seven  other 
children  were  entitled. 

[But  where  a  testator  gave  a  legacy  to  the  two  grandchildren  Rule  inappli- 
of  A.,  adding,  "they  live  at  X.,"  and  it  appeared  that  A.  had  £^ivJ^r- 
three   grandchildren,  of  whom  only  two  in  fact  lived  at  X.,  it  tainty  in  the 
was  held  that  the  foregoing  cases  did  not  apply;  for  the  testator  °  je° 
had,  by   pointing  out  which  of  the  grandchildren  he  meant, 
removed  all  uncertainty  (h)~\ . 

V.  Where  a  gift  is  to  the  children  of  several  persons,  whether  Whether 
it  be  to  the  children  of  A.  and  B.  (i),  or  to  the  children  of  A.  and  ^i 
the  children  of  B.  (k),  they  take  per  capita,  not  per  stirpes.  capita. 

The  same  rule  applies,  where  a  devise  or  bequest  is  [made  to  TO  A.  and  the 
A.  and  the  children  of  B.  (/);  and  that,  too,  although  it  be  in  the  children  of  R 
form  of  a  gift]  to  a  person  described  as  standing  in  a  certain  re- 
lation to  the  testator,  and  the  children  of  another  person  standing 
in  the  same  relation,  as  to  "  my  son  A.  and  the  children  of  my 
son  B.  (m) ;"  in  which  case  A.  takes  only  a  share  equal  to  that 

(/)  Sherer  v.  Bishop,  4  B.  C.  C.  55.  Dowding  v.  Smith,  3  Beav.  541  ;  Rickdbe 

(g)  Humphreys  v.  Humphreys,  2  Cox,  v.  Garwood,  Sib.  579;  Painev.  Wagner, 

184.     See  also  Garth  v.  Meyrick,  1   B.  12  Sim.  184  ;  Amsonv.  Harris,  19 Beav. 

C.  C.  30  ;  [Eddels  v.  Johnson,   1  Giff.  210.] 
22.  (m)  Bladder  v.  Well,  2  P.  W.  383  ; 

(h)   Wrightson  v.  Calvert,  1  Johns.  &  Williams  v.  Yates,    1  C.  P.  Coop.    177, 

H.  250.]  1  Jur.  510  ;  [Hyde  v.  Cullen,  ib.  100  ; 

(i)   Weld  v.  Bradbury,  2  Vern.  705 ;  Linden   v.    Blackmore,    10   Sim.    626; 

Lugar  v.  Harman,  1  Cox,  250  ;  [Patti-  Tomlin  v.  Hatfield,  12  Sim.  167  ;  Tyn- 

son  v.  Pattison,   ]9  Beav.  638;  Armi-  dale  v.    Wilkinson,    23   Beav.    74.     In 

tage  v.  Williams,  27  ib.  346.]  Blackler  v.   Webb,   Lord  King,  C.,  said 

(k}  Lady  Lincoln  v.  Pelham,  10  Ves.  that  A.  and  the  children  of  B.  "should 

166  ;  see  also  Barnes  v.  Patch,   8  Ves.  each  of  them  take  per  capita,  as  if  all  the 

604  ;    Walker  v.    Moore,   1  Beav.   607  ;  children  had  been  named  by  their  respec- 

[Bolger  v.  Mackell,  5  Ves.  509  ;  Eccard  tive  names."     This  is  not  to  be  under- 

v.  Brooke,  2  Cox,  213  ;  Heronv.  Stokes,  stood  as  limiting  the  class   of   children 

2  D.  &  War.  89.  capable  of  taking  to  those  living  at  the 

(I)  Butler  v.  Stratton,  3  B.  C.  C.  367  ;  date  of  the  will ;  on  the  contrary,   the 
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CHAP.  xxx.  of  one  of  the  children  of  B.,  though  it  may  be  conjectured  that 
the  testator  had  a  distribution  according  to  the  statute  in  his 
view.  [So,  also,  if  the  gift  be,  not  simply  to  the  children  of  A. 
and  B.,  but  to  A.  and  B.,  and  their  children,  or  to  a  class  and 
their  children,  every  individual  coming  within  the  terms  of  the 
description,  as  well  children  as  parents,  will  take  an  equal  pro- 
portion of  the  fund ;  that  is,  the  distribution  will  be  made  per 
capita  (n).] 

But  this  mode  of  construction  [is,  of  course,  excluded  where 
the  bequest  to  the  children  is  merely  substitutional  (o),  and]  will 
yield  to  a  very  faint  glimpse  of  a  different  intention  in  the  con- 
text. Thus  the  mere  fact,  that  the  annual  income,  until  the  dis- 
tribution of  the  capital,  is  applicable  per  stirpes,  has  been  held 
to  constitute  a  sufficient  ground  for  presuming  that  a  like  prin- 
ciple was  to  govern  the  gift  of  the  capital  (p).  [And  the  same 
result  was  held  by  Sir  J.  K.  Bruce,  V.  C.,  to  follow  from  the 
share  of  one  stock  being,  in  case  of  death  before  the  period  of 
distribution,  given  over  to  the  others,  p£r  stirpes  (q);  and  a  resi- 
due given  to  the  children  of  a  testator's  son  and  daughters,  A., 
B.,  C.  and  D.,  was  held  by  Sir  L.  Shadwell,  V.  C.,  to  be  divisi- 
ble per  stirpes,  by  reason  of  a  gift  over  of  the  shares  of  any  of 
the  son  and  daughters  (who  had  previous  life-interests)  dying 
without  leaving  issue,  to  the  survivors  and  their  issue  (r).  By 
this  clause  the  testator  shewed  he  did  not  intend  a  distribution 
per  capita,  since,  in  that  case,  the  whole  residue  would,  by  force 
of  the  original  gift,  have  gone  among  the  children  of  those  who 
had  children  in  equal  shares  (s).  So,  where  a  testator  bequeathed 

[general  rule  applies  here,  according  to  with  remainder  amongst  the  children,  see 

which,  all  children  born  before  the  period  post,  ch.  xxxviii. 

of  distribution   are   admitted  to   share,  (o)  Price  v.   Loclclcy,    6  Beav.   180  ; 

Doiocling  v.  Smith,  3  Beav.  541  ;  Linden  Armstrong   v.  Stockham,    7   Jur.  230  ; 

v.   JBlackmore,   10   Sim.   626  ;  Cookc  v.  Shatter   v.    Groves,  6    Hare,   162  ;    see 

Bowen,  4  Y.  &  C.  244.     See,  however,  Burnett  v.  JBaskerfield,   11  Beav.   525  ; 

Parkinson's  Trust,  1   Sim.    N.  S.  242;  Blackstock  v.  Sharp,  2  De  GK  &  S.  484; 

where,  however,   the  point  seems  not  to  Congreve    v.    Palmer,    16    Beav.    435  ; 

have  been  raised.     Scott  v.  Scott,  15  Sim.  Timins  v.  Stackhouse,  27  ib.  434.] 

47,  seems  to  have  been  decided  upon  the  (p)  Brett  v.    fforton,   4   Beav.   239  ; 

rule  in  Wild's  case.  [see  Crone  v.  Odell,  1  Ba.  &  Be.  449,   3 

[(n)  Cunningham  v.  Murray,  1  De  Gr.  Dow,  61  ;  Overton  v.  Bannister,  4  Beav. 

&  S.   366  ;    Abbay  v.   Hoive,  ib.    470  ;  205.      Otherwise,    it   seems,    where    so 

Norfheyv.  Strange,  1  P.W.  340;  Murray  much  only  of  the  income  as  the  trustees 

v.  Murray,  3  Ir.  Ch.  Rep.  120;  Lawv.  may  think    sufficient   is    so    applicable, 

Thorp,  4  Jur.  N.  S.  447,  27  L.  J.  Ch.  649.  Nockolds  v.  Locke,  3  Kay  &  J.  6. 

So  where  a  gift  is  implied  from  a  power  to  (q)  Nettleton  v.  Stephenson,    18  L.  J. 

appoint  to  children  ur  issue,  White's  Trust,  Ch.  191 . 

1  Johns.  656.    As  to  the  question  whether  (r)  Hawkins  v.  ffamerton,  16  Sim.  410. 

the  parents  take  an  equal  share  with  their  (s)  Smith  v.  Streatfield,   1  Mer.  358; 

children,  or  a  life  interest  in  the  whole  Bolger  v.  Mackell,  5  Ves.  509. 
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[the  residue  of  his  personal  estate  to  A.  for  life,  and  after  his  de-      CHAP,  xxx. 

cease,  unto  and  equally  amongst  all  the  children  of  A.,  except 

his  eldest  son  J.,  and   amongst  the  issue  of  any  children  of  A. 

who  should  be  then  dead,  and  also  among  the  issue  of  the  said 

J.,  such  issue  taking  their  respective  parents'  share,  it  was  held, 

that  the  issue  of  J.  took,  per  stirpes,  with  the  other  children  of 

A.  (I). 

This  question  often  arises  upon  devises  or  bequests  to  two  or  TO  A.  and  B. 
more  persons  for  their  lives,  with  remainder  to  their  children,  remainder  to8' 
The  result  then  depends  in  a  great  measure  upon  the  solution  of  their  children  : 
the  previous  question,  whether  the  tenants  for  life  take  several  or  jre^  t^kg  pe~. 
joint  estates.    If  the  former,  then,  as  the  share  of  any  one  must,   capita  or  per 
on  his  decease,  go  over  immediately,  without  waiting  for  the 
other  shares,  it  is  reasonable  to  suppose  that  the  testator  intended  First,  where 
it  to  continue  separate  and  distinct  from  the  other  shares,  and  ^ants  in  &1 
consequently,   to  devolve   on  the  children  per  stirpes  (w).     If    ommon. 
otherwise,  then  it  would  follow  that  the  different  shares  would  go 
to  different  classes  of  children;  for,  after  the  death  of  the  tenant 
for  life  who  first  died*  another  might  have  more  children,  who 
would  certainly  be  entitled  to  participate  in  a  share  of  any  tenant 
for  life  who  died  afterwards. 

But  such  a  construction,  however  improbable  the  intention 
which  it  imputes  to  the  testator,  must  prevail  if  clearly  indicated. 
Therefore,  in  the  case  of  Stephens  v.  Hide  (a?),  where  a  portion 
of  the  residue  was  bequeathed  in  trust  for  the  testator's  two 
daughters  for  their  lives,  as  tenants  in  common,  "  and  afterwards 
to  their  or  either  of  their  child  or  children,"  and  one  of  the 
daughters  died  without  children;  it  was  held,  that  the  only  child 
of  the  other  daughter  was  entitled  to  the  whole  fund,  since  the 
testator  had  used  plain  words  to  shew  his  intent,  that  whether 
there  was  one  or  more  children,  in  either  case  the  child  or 
children  should  take  the  whole.  So  in  the  case  of  Abrey  v. 
Newman  (y),  where  a  testator  bequeathed  property  "  to  be 

[(t)  MincTiell  v.  Lee,  17  Jur.  727.  See  rowv.  Mellish,  1  De  Gr.  &  S.  355  ;  Doe 

also  Hun'tv.  Dorsett,  5  D.  M.  &  GK  570 ;  d.  Patrick  v.  Royle,    12  Q.  B.  100  ;  In 

Shand  v.    Kidd,  19   Beav.  310;  but  it  re  LavericFs  estate,  18  Jur.  304  ;  Brad- 

seems  that  the  issue  (grandchildren,  great  shaw  v.   Melling,  19  Beav.  417  ;  Hunt 

grandchildren,  &c.)  would  take  inter  se  v.  Dorsett,  5  D.  M.  &  G.  570  ;  Coles  v. 

per   capita,    Birdsall  v.    York,    5   Jur.  Witt,    2   Jur.    N.   S.    1226 ;  Turner  v. 

N.  S.  1237.  Whittaker,  23  Beav.  196. 

(M)  See    accordingly  Pery  v.    White,  (x)  Ca.   t.   Talb.   27.     But  see   Wai- 

Cowp.  777  ;  Taniere  v.  Pearkes,  2  S.  &  dron  v.  Boulter,  22  Beav.  284. 
St.  383  ;   Wttles  v.  Douglas,   10  Beav.  (y)  16  Beav.  431. 

47  ;  Flinn  v.  Jenkins,  1  Coll.  365  ;  Ar- 
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CHAP.   XXX. 


Secondly, 
where  A.  ancl 
B.  are  joint 
tenants. 


To  the  younger 
sons  of  J.  and 
S.,  J.  having 
none. 


[equally  divided  between  A.  and  B.  for  the  period  of  their 
natural  lives,  after  which  to  be  equally  divided  between  their 
children,  that  is  to  say,  the  children  of  A.  and  B.,  above  named." 
Sir  J.  Romilly,  M.  R.,  held,  that  on  the  death  of  A.  one  half 
of  the  fund  was  divisible  per  capita  among  the  children  of  both 
A.  and  B.  :  he  thought  the  last  words  of  the  bequest  prevented 
him  from  reading  the  preceding  words  as  their  respective 
children. 

Where  the  property  is  given  to  several  for  life  and  afterwards 
to  the  children  of  some  only  of  the  tenants  for  life,  there  is  no 
difficulty  in  holding  the  children  to  be  entitled  per  capita  (z). 

On  the  other  hand,  if  the  tenants  for  life  take  jointly,  or 
(which  is  for  this  purpose  equivalent)  as  tenants  in  common 
with  implied  survivorship,  the  whole  subject  of  the  devise 
remains  undivided  until  the  death  of  the  survivor,  and  then 
goes  over  in  a  mass.  In  this  case  it  seems  to  be  reasonable 
that  the  children  should  take  per  capita  (a).  And  the  same 
argument  is  applicable  although  the  life  interest  do  not  survive, 
if  the  general  distribution  among  the  children  be  postponed 
until  after  the  death  of  the  last  surviving  tenant  for  life  (b) . 

The  case  of  Smith  v.  Streatfield  (c)  may  perhaps  be  referred 
to  a  similar  principle,  where,  after  a  gift  of  4,000/.  in  trust  for  A. 
and  B.,  for  their  lives,  as  tenants  in  common,  the  testator  pro- 
ceded, — "And  as  their  lives  drop  and  expire,  I  direct  that  the 
principal  and  interest  be  reserved,  and  be  equally  divided  among 
their  children  when  they  shall  severally  attain  the  age  of  twenty- 
one  years ; "  and  A.  having  died  childless,  it  was  held  that  the 
children  of  B.  (who  had  all  attained  twenty-one)  were  entitled  to 
the  whole  sum.  The  reasons  of  this  decision  do  not  appear,  but 
the  direction  to  reserve  and  divide  at  twenty-one  seems  to  render 
the  limitations  over  independent  of  the  period  when  the  previous 
interests  might  be  determined.] 

Where  (d)  a  testator  bequeathed  his  "fortune"  to  be  equally 
divided  between  any  second  or  younger  sons  of  his  brother  J. 
and  his  sister  S. ;  and  in  case  his  said  brother  and  sister  should 


[(z)  Swan  v.  Holmes,  19  Beav.  471. 
See  also  Sarel  v.  Sard,  23  Beav.  87. 

(a)  Malcolm  v.  Martin,  3  B.  C.  C. 
50  ;  Pearce  v.  Edmeades,  3  Y.  &  C. 
246  ;  Stevenson  v.  Gullan,  18  Beav. 
590  ;  Parker  v.  Clarke,  6  D.  M.  &  GK 
110.  Compare  Shand  v.  Kidd,  19  Beav. 


310  ;  Begleyv.  Cook,  3  Drew.  662. 

(b)  Nockolds  v.  Locke,  3  Kay  &  J.  6. 

(c)  1  Her.  358.] 

(d)  Wicker  v.  Mitford,   3    B.    P.  C. 
Toml.  442.  And  see  Malcolms.  Martin, 
3  B.  C.  C.  50. 
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not  leave  any  second  or  younger  son,  the  testator  gave  and  be-      CHAP.  xxx. 
queathed  his  said  fortune  to  his  said  brother  and  sister;  it  was 
held,  that  there  being  no  son  of  J.,  and  but  one  younger  son  of 
S.,  such  younger  son  took  the  whole. 

Here  it  may  be  observed,  that  where  the  gift  is  to  A.  and  Gift  to  A.,  and 
B.'s  children,  or  to  "my  brother  and  sister's  children,"  (the  B-'s  children, 
possessive  case  being  confined  to  B.  and  the  sister,)  it  is  read  as 
a  gift  to  A.  and  the  children  of  B.,  or  to  the  brother  and  the 
children  of  the  sister,  as  it  strictly  and  properly  imports,  and 
not  to  the  respective  children  of  both,  as  the  expression  is  some- 
times inaccurately  used  to  signify  (e). 

So  a  bequest  of  a  residue  to  be  divided  among  "the  children   «  TO  the  chil- 
of  my  late  cousin  A.,  and  my  cousin  B.,  and  their  lawful  repre-  drenof  my 
sentatives,"  has  been  held  to  apply  to  B.,  not  to  his  children  (/).  my  cousin  B." 

[But  although  where  the  intention  is  to  extend  the  bequest 
to  the  children  of  each,  the  word  "of"  should,  to  make  the 
expression  correct,  be  supplied  before  the  words  "  my  cousin  B." 
yet  the  sentence  is  also  incomplete  as  it  stands,  if  it  is  intended 
as  a  bequest  "  to  the  children  of  my  late  cousin  A.  and  to  my 
cousin  B."  Slight  indications  therefore  of  an  intention  to  use 
it  in  its  former  sense  will  be  attended  to ;  and  effect  was 
accordingly  given  to  such  intentions  evidenced  by  the  parents 
(A.  and  B.)  having  equal  legacies  given  to  them  in  a  former 
part  of  the  will  (g) — a  circumstance  which  the  more  readily 
distinguishes  the  case  from  Lugar  v.  Harman,  when  it  is 
observed  that  there  A.  was  dead  and  could  not  be  put  on  an 
equality  with  B.] 

VI.  Another  subject  of  inquiry  is,  whether  a  gift  over,  in  case  Whether  dying 
of  a  prior  devisee  or  legatee  dying  without  children  (h),  means  ^dren  means 
without  having  had  or  without  leaving  a  child.  having  or 

In  Hughes  v.  Sayer  (i),  a  testator  bequeathed  personalty  to  chUd?5' & 
A.  and  B.,  and  upon  either  of  them  dying  without  children, 
then  to  the  survivor ;  and  if  both  should  die  without  children, 

(e)  See  Doe  d.  Hayter  v.  Joinville,  3  Trail  v.  Kibblewhite,  12  Sim.  5. 
East,  172.     If,  however,  A.  and  B.  were  (g).  Mason  v.  Baker,  2  Kay  &  J.  567. 

husband  and  wife  (as  if  the  bequest  were  See  also  Re  Davies'  Will,  7  Jur.  N.  S.  118.] 
to  John  and  Mary  Thomas's  children),  no  (h)  Of  course  this  question  may  arise 

doubt  the  construction  would  be  different  ;  where  the  person  whose  issue  is  referred 

it  would  apply  to  the  children  of  both.  to  is  not  the  prior  legatee,  but  it  happens 

(/)  Lugar  v.  Harman,    1  Cox,   250  ;  rarely  to  have  presented  itself  in  such  a 

[Peacock  v.  StocTcford,  3  D.  M.  &  Q.  78  :  shape, 
but  see  Wicker  v.   Mitford,   ubi  sup. ;  (i)  1  P.  W.  534. 
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CHAP.  xxx.     then  over;  and  it  was  held  to  mean  children  living  at  the  death. 

Upon  A.  and      The    great    question    in    this    case    was,   whether   the    word 

without  dyi"g     "chiMrcu"  was  not  use(l  as  synonymous  with  issue  (k)  inde- 

children.  finitely,  in  which  case  the  bequest  over  would  have  been  void; 

and  the  M.  H.  seems  to  have  thought  that,  whether  it  meant 

issue  or  children,  it  referred  to  the  period  of  the  death  (I). 

So,  in  the  case  of  Thicknesse  v.  Liege  (m),  where  a  testator 
devised  the  residue  of  his  estate  in  trust  for  his  daughter  for 
life,  and  after  her  decease  among  her  issue,  the  division  to  be 
when  the  youngest  should  attain  twenty-one ;  and  if  any  of 
them  should  be  then  dead,  leaving  lawful  issue,  the  guardian  of 
If  A.  happened  such  issue  to  take  his  or  her  share.  But  if  his  daughter  hap- 
Pened  to  die  without  any  child>  or  the  youngest  of  them  should 
not  arrive  to  twenty-one,  and  none  of  them  should  have  left 
issue,  then  over.  The  testator's  daughter  at  the  time  of  his 
death  had  one  child,  who  had  four  children,  but  they,  as  well 
as  their  mother,  all  died  in  the  lifetime  of  the  daughter,  so  that 
she  died  without  leaving  issue  at  her  death ;  and  it  was  held, 
that  the  devise  over  took  effect. 

[And  this  construction  is  more  easily  adopted  when,  in 
another  part  of  the  will,  the  testator  has  used  other  words  signi- 
fying death  without  having  ever  had  any  children  (n).~\ 

Without  hav-         But  the  words  without  having  children  are  construed  to  mean, 
howVonstrued.   as  tney  obviously  import,  without  having  had  a  child. 

Thus,  in  the  case  of  Weakley  d.  Knight  v.  Rugg  (o),  where 
leasehold  property  was  bequeathed  to  A.,  "  and  in  case  she  died 
without  having  children,"  over ;  it  was  held,  that  the  legatee's 
interest  became  indefeasible  on  the  birth  of  a  child. 

In  Wall  v.  Tomlinson  (p) ,  a  residue  which  was  given  to  A. 
"in  case  she  should  have  legitimate  children,  in  failure  of 
which/'  over,  was  held  to  belong  absolutely  to  A.  on  the 
birth  of  a  child,  who  died  before  the  parent.  "  Failure  "  here 
evidently  referred  not  to  the  child,  but  to  the  event  of  "  having 
children/' 

[So,  in  the  case  of  Bell  v.  Phyn  (q),  where  the  bequest  was  to 
the  testator's  three  children  A.,  B.,  and  C.,  but  in  case  of  the 

(jfc)  As  to  which,  see  Doe  d.  Smith  v.  986.] 

Webber,  1  B.  &  Aid.  713,  and  ante,  89.  (o)  7  T.  R.   322.     See  also  Stone  v. 

(0  But  see  Massey  v.  Hudson,  2  Mer.  Maule,  2  Sim.  490  ;  [Findon  v.  Findon, 

135.  1  De  GK  &  Jo.  380.] 

(m)  3  B.  P.  C.  Torn!.  365.  (p)  16  Ves.  413. 

[(»)  Jeffreys  v.  Connor,  6  Jur.   N.  S.  [(q)  7  Ves.  453. 
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[death  of  any  of  them  without  being  married  (r)   and  having      CHAP.  xxx. 
children,  then  over,  Sir  W.  Grant,  M.  R.,  held,  that  the  share  of 
A.  was  absolutely  vested  in  her  upon  the  birth  of  a  child. 

In  these  cases,  it  will  be  observed,  the  corpus  of  the  property  Difference 
was  bequeathed  to  the  legatee,  from  whom  it  was  given  away  ^for^ife  in" 
upon  his  not  having  children  :  and  it  was   said  by  the  learned  terest  is  given 
Judge  who  decided  the  last  case,  that  if  the  interest  of  a  fund  ^ker!  pll< 
were  given  to  the  parent,  and  the  capital  to  the  children,  but 
given  over  in   case  the  parent   died  without  (having)  children, 
leaving  children  at  the  time  of  his  death  was  undoubtedly  the 
only  construction  that  could  be  put  upon  the  words  "  dying  with- 
out having  children  :  "  for  it  was  at  the  death  that  the  provision 
was  intended  to  be  made  (*).] 

The  word  leaving  obviously  points  at  the  period  of  death  (f).  Construction 
Thus  a  gift  to  such  children  or  issue  as  a  person  may  leave  is  "  leaving." 
held  to  refer  to  the  children  or  issue  who  shall  survive  him,  in 
exclusion  of  such  objects  as  may  die  in  his  lifetime;  and  this  con- 
struction was  applied  in  a  case  (u)  where  there  was-  a  gift  to  the 
lawful  issue  of  A.  and  B.,  and  of  such  of  them  as  should  leave 
issue,  the  latter  words  being  considered  as  explaining,  that  the 
word  "  issue,"  in  the  first  part  of  the  sentence^  meant  those 
who  were  left  by  the  parent  ;  the  consequence  of  which  was, 
that  the  children,  who  did  not  survive  the  parent,  were  not 
entitled  to  participate  with  those  who  did. 

Although,  as  we  have  seen,  the  word  "leaving"  prima  facie  Word  "leav- 
points  to  the  period  of  death,  yet  this  term,  like  all  others,  may  period  of 
receive  a  different  interpretation  by  force   of  an  explanatory  death; 
context.     Where  a  gift  over  is  to  take  effect  in  case  of  a  prior 
legatee  for  life,  whose  children  are  made  objects  of  gift,  dying 
without  leaving  children,  it  is  sometimes  construed  as  meaning, 
in  default  of  objects  of  the  prior   gift,  even  though  such  gift 
should  not  have  been   confined  to  children  living  at  the   death 
of  the  parent.      [And  in  the  case  of  a  devise  of  real  estate,  a  -  except 


limitation  over  if  the  devisee  should  die  without  leaving  children,  0 


may  sometimes  give  him  an  estate  tail  (a?).] 

Where  the  gift  over  is  in  the  event  of  two  persons,  husband 
and  wife,  not  leaving  children,  the  question  arises,  whether  the  band  and  wife, 

[(r)  "Without    being  married"    was  (s)  Page  459. 

construed  to  mean  "without  having  ever  (t)  Read  v.  Snell,  2  Atk.  647.] 

been  married;"    and  the  word   "and"  (u)   Cross  v.  Cross,  7  Sim.  201. 


as     or,"  ante,  vol.  i.,  ch.  xvi.,  s.  3.  [(*)  See  Raggett  v.    Beatty,     5  Bing. 

~  13,       " 


243,  and  other  cases  stated  post,  chap. 
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leaving  no 
children. 


Distinction 
where  they 
are  not  hus- 
band and  wife. 


words  are  to  be  construed  in  case  both  shall  die  without 
leaving  a  child  living  at  the  death  of  either,  or  in  case  both 
shall  die  without  leaving  a  child,  who  shall  survive  both. 

As  in  the  case  of  Doe  d.  Nesmyth  v.  Knowls  (y),  where  the 
devise  was  to  William  Smyth  and  Mary  his  wife,  and  the  sui'- 
viv*or  of  them,  during  their  lives,  then  to  Mary  their  daughter, 
or,  if  more  children  by  Mary,  equal  between  them ;  and,  in 
case  they  leave  no  children,  to  their  heirs  and  assigns  for  ever ; 
it  was  held,  that  the  fee  simple  became  vested  under  the  last 
devise,  when  the  survivor  of  William  and  Mary  (namely 
William),  died  leaving  no  children  of  their  marriage  surviving 
him,  though  a  child  was  living  at  the  death  of  Mary;  Mr. 
Justice  Bay  ley  observing — "they  cannot  be  said  to  leave  no 
children  till  both  are  gone/' 

If  the  several  persons  on  whose  decease,  without  children, 
the  gift  over  is  to  take  effect  be  not  husband  and  wife,  the 
obvious  construction  is  to  read  the  words  as  signifying,  "in 
case  each  or  every  such  person  shall  die  without  leaving  a  child 
living  at  his  or  her  own  respective  decease,"  supposing,  of 
course,  that  the  testator  is  not  contemplating  a  marriage 
between  these  persons,  and  their  having  children,  the  offspring 
of  such  marriage ;  a  question  which  can  only  arise  when  the 
persons  are  of  different  sexes,  and  not  related  within  the  pro- 
hibited degrees  of  consanguinity ;  for  the  law  will  not  presume 
that  a  marriage  between  such  persons,  i.  e.  an  illegal  marriage, 
was  in  the  testator's  contemplation. 


Gifts  to 
younger 
children. 


VII.  We  are  now  to  consider  the  construction  of  gifts  to 
younger  children,  the  peculiarity  of  which  consists  in  this, 
that  as  the  term  younger  children  generally  comprehends  the 
branches  not  provided  for  of  a  family  (younger  sons  being 
excluded  by  the  law  of  primogeniture  from  taking  by  descent), 
the  supposition  that  these  are  the  objects  of  the  testator's 
contemplation  so  far  prevails,  and  controls  the  literal  import  of 
the  language  of  the  gift,  that  it  has  been  held  to  apply  to 
children  who  do  not  take  the  family  estate,  whether  younger  or 
not  (z),  to  the  exclusion  of  a  child  taking  the  estate,  whether 


xxxviii.  The  same  may  be  said  of  the 
words  "dying  without  children,"  Bacon 
v.  Cosby,  4  Be  GK  &  S.  261,  stated  post, 
same  chap.] 

(y)  1  B.  &  Ad.  324. 


(z)  Chadwick  v.  Doleinan,  2  Vern. 
528  ;  Beale  v.  Beale,  1  P.  W.  244 ; 
Butler  v.  Duncombe,  ib.  451  ;  Heneage 
v.  Hunlolce,  2  Atk.  456 ;  Pierson  v. 
Garnett,  2  B.  C.  C.  38. 
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elder  or  not  (a).     Thus  the  eldest  daughter,  or  the  eldest  son      CHAP,  xxx. 
being  unprovided  for,  has  frequently  been  held  to  be  entitled   «  Younger 
under  the  description  of  a  younger  child. 

As  where  a  parent,  having  a  power  to  dispose  of  the  inherit-  with 
ance  to  one  or  more  of  his  children,  subject  to  a  term  of  years  t  e  *°r' 
for  raising  portions  for  younger  children,  appoints  the  estate 
to  a  younger  son,  the  elder  will  be  entitled  to  a  portion  under 
the  trusts  of  the  term  (b)-}  and,  by  parity  of  reason,  the 
appointee  of  the  estate,  though  a  younger  son,  will  be  ex- 
cluded. But  it  should  be  observed,  that  where  the  portions 
are  to  be  raised  for  children  generally,  the  child  taking  the 
estate  is  allowed  to  participate  (c)  ;  [and  where  the  will  purports 
to  exclude  those  only  who  come  into  possession  of  the  estate, 
a  child  (or  his  executor)  will  not  be  excluded  if  he  dies  before 
coming  into  possession,  and  the  estate  derived  through  the 
deceased  child  devolves  on  his  heir-in-tail  (d). 

Where  the  father  and  the  eldest  son  have  barred  the  remain-  Whether  rule 
ders,   and,    on   the   death   of  the   latter   in   his   father's   life- 


time,  the  estate  comes  by  a  new  title  to  the  second  son  who  verte(i  by  su 

sequent  deal- 

has  thus  become  the  eldest,  a  question  arises  whether  the  ings. 
second  son  is  entitled  to  participate  in  younger  children's  por- 
tions (e).  In  the  case  of  Peacocke  v.  Pares  (/),  Lord  Langdale, 
M.  B,.,  held,  that  he  was  not  so  entitled,  because  the  event 
(namely,  the  second  son  becoming  the  eldest,)  had  happened, 
though  in  a  way  not  contemplated  by  the  settlement,  upon 
which  it  was  intended  he  should  be  excluded  from  the  pro- 
vision made  for  younger  children:  and  the  fact  that  he  did 
not  eventually  succeed  to  the  estate  by  force  of  the  settlement, 
but  independently  of  it,  could  not  affect  the  construction  to  be 
put  upon  the  settlement.  On  the  other  hand,  in  Spencer  v. 
Spencer  (g),  Sir  L.  Shadwell,  V.  C.,  held  the  second  son  not  to 
have  forfeited  his  right  to  a  younger  child's  portion,  by  reason 
of  his  having  become  the  eldest,  because  in  event  the  estate 
had  not  devolved  upon  him;  the  settlement,  in  the  learned 
Judge's  opinion,  not  intending  him  to  be  excluded  unless  he 


(a)  .Brettonv.Bretton,Freem.  Ch.  158,  521  ;  Taylor  v.  Earl  of  Harewood,  3 

pi.  204,  3  Ch.  Rep.  1,  1  Eq.  Ca.  Ab.  Hare,  372  ;  Harrison  v.  Round,  2  D.  M. 

202,  pi.  18.  &  GK  190 ;  Smith  v.  Osborne,  6  H.  of  L. 

(6)  Duke  v.  Doidge,  2  Ves.  203.  375,  3  Jur.  N.  S.  1181. 

(c)  Incledon  v.  Northcote,  3  Atk.  438.  (/)  2  Kee.  689. 

f(<Z)    Wyndhamv.  Fane,  11  Hare,  287.  (g)  8  Sim.  87. 

(e)  Tayleur    v.    Dickinson,    1    Russ. 
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[actually  took  the  estate  by  virtue  of  the  limitations  in  the 
settlement. 

It  is  to  be  observed  that  in  the  former  case  the  portions 
had  not  vested  when  the  second  son  became  the  eldest ;  so  that 
there  was  no  devesting  of  a  vested  interest,  a  circumstance  con- 
sidered by  the  M.  E.  not  immaterial ;  while,  in  the  latter  case, 
the  reverse  was  the  fact.  To  this,  however,  the  V.  C.  made  no 
allusion:  and  in  the  recent  case  of  Macoubrey  v.  Jones  (A), 'Sir 
W.  P.  Wood,  V.  C.,  held  that  the  distinction  was  immaterial ; 
and  treating  the  authorities  as  clearly  in  conflict  with  each 
other,  decided  the  case  before  him  in  accordance  with  Spencer 
v.  Spencer.  Both  Lord  Langdale  and  Sir  L.  Shadwell  agreed 
that  a  devolution  of  the  estate  on  the  son  under  a  distinct  title 
was  not  such  as  was  contemplated  by  the  settlement,  and 
would  not  therefore  of  itself  bar  him  of  his  portion  as  younger 
child.  The  real  difference  of  opinion  was,  whether  the  party 
taking  the  estate  under  the  recovery  could  be  considered  as 
taking  under  the  settlement.  Lord  Langdale,  thinking  a  reco- 
very not  to  be  such  an  event  as  could  be  within  the  contem- 
plation of  the  parties  making  the  settlement,  held  that  he 
could  not.  Sir  L.  Shadwell  and  Sir  W.  P.  Wood  held  the 
contrary.  "It  seems  to  me,"  said  the  latter  judge,  "  to  be  a 
fallacy  to  say  that  a  party,  who  takes  the  fee  under  a  recovery 
or  a  disentailing  deed,  does  not  take  under  the  settlement ;  or 
that  the  younger  son,  who  by  the  recovery  is  excluded  from 
taking,  is  not  excluded  by  the  settlement.  The  recovery  is  an 
incident  to  the  settlement,  and  an  incident  from  which  it 
cannot  be  exempted.  The  parties  know  this  when  they  make 
the  settlement,  and  I  cannot  concur  with  Lord  Langdale  in 
viewing  the  recovery  as  an  event  which  cannot  reasonably  be 
supposed  to  have  been  in  contemplation  when  the  settlement 
was  made"  (i)."] 

The  rule  under  consideration,  however,  applies  only  to  gifts 
by  parents  or  persons  standing  in  loco  parentis,  and  not  to 
dispositions  by  strangers,  in  which  the  words  younger  children 
receive  their  ordinary  literal  interpretation  (k) .  [To  authorise 


[(A)  2  Kay  &  J.  684. 

'(«)  2  Kay  &  J.  697.] 

(k)  See  Lord  Teynham  v.  Webb,  2 
Ves.  197  ;  Hatt  v.  Hewer,  Amb.  203  ; 
Lady  Lincoln  v.  Pel/iam,  10  Ves.  166. 
[It  is  said,  2  Sug.  Pow.  271,  7th  ed., 


that  this  distinction  does  not  appear  to 
be  attended  to  at  the  present  day ;  but 
it  was  recognised  in  the  recent  case  of 
Wilbraham  v.  Scarisbricl;  4  Y.  &  C. 
116. 
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[the  application  of  the  rule  to  such  dispositions,  satisfactory      CHAP.  xxx. 
evidence  of  an  intention  to  adopt  the  rule  must  be  found  on   What  will  ex- 

the  face  of  the  will  as  explained  by  the  surrounding  circum-   tend  the  rule 

,.  e  ,,  .  .      ,,  fr-  to  provisions 

stances.     A  question  of  this  nature  arose  in  the  case  of  Livesey  not  parental. 

V;  Livesey  (I),  where  a  second  son,  who  at  the  time  when  the 
legacy  vested  (m),  had  become  the  eldest,  was  held  not  to  be 
exempted  from  the  operation  of  a  clause,  excluding  an  eldest 
son  from  participation  in  the  gift,  by  the  fact  .that  the  testatrix 
had  bequeathed  a  merely  nominal  legacy  to  the  eldest  son 
living  at  the  time  of  her  decease,  and  had  declared  that  she 
gave  such  eldest  son  no  more  because  he  would  have  a  hand- 
some provision  from  the  will  of  his  grandfather  and  father; 
the  fact  being  that  this  reason  applied  only  to  the  eldest  by 
birth :  since  under  the  grandfather's  will  the  second  son  took 
nothing  on  becoming  the  eldest ;  and  although  some  provision 
was  made  for  him  on  his  elder  brother's  death,  without  issue, 
by  the  will  of  his  father  (who  was  then  living),  yet  the  testatrix 
was  to  be  taken  to  know  that  such  provision  was  revocable  at 
any  time  before  the  father's  death.  There  was,  therefore,  no 
alternative  but  to  read  "  eldest  "  in  its  ordinary  sense  and  with- 
out reference  to  the  succession  to  property.] 

Nor  is  there  any  instance  of  its  having  been  applied  to  a  Whether  the 
devise  of  lands  without  some  indication  in  the  context  (n)  of  an  caWe  to^1 
intention,  on  the  part  of  the  testator,  to  use  the  term  younger  devise  of  lands. 
children  as  contradistinguished  from  an  elder  or  provided-for 
son  (0).  Therefore  it  is  conceived,  that,  if  real  estate  were 
devised  simply  to  the  younger  children  of  A.,  the  devise  would 
apply  to  such  children  as  would  be  entitled  under  a  devise  to 
children  generally,  with  the  exception  of  the  child  (whether  a 
son  or  daughter)  being  the  eldest  at  the  time  of  the  vesting. 
[In  Wilbraham  v.  Scarisbrick  (p}}  where  a  father  devised  his 
estates  A.,  B.  and  C.,  for  the  benefit  of  his  children,  giving  to 
the  eldest  and  his  issue  estate  A.,  to  the  second  and  his  issue 
estate  B.,  and  estate  C.  to  the  third  son  and  his  issue,  with 
remainders  in  each  case  to  the  other  children,  and  a  clause 
shifting  estate  C.  in  case  his  third  son  should  become  entitled 
to  estate  B.,  and  any  younger  son  should  be  then  living ;  the 

[(I)  13  Sim.  33,  2  H.  of  L.  Ca.  419,  (n)  See  Bencage  v.  HunloTce,   2  Atk. 

13  Jur.  371.     See  also  Lyddon  v.  Elli-       456. 
son,  18  Jur.  10t56.  (o)  Hall  v.  Luckup,  4  Sim.   5,    seems 

(m)  See  post,  p.  192.]  to  be  a  case  of  this  kind. 

[(p)  2  H.  of  L.  Ca.  167.] 
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[second  son  having  died  in  the  testator's  lifetime,  the  third  son 
became  entitled  to  estate  B.,  and  it  was  then  contended  that 
the  estate  C.  went  over  to  the  eldest  son,  as  being  younger  in 
regard  to  the  limitations  of  that  estate,  though  elder  by  birth. 
But  it  was  held  in  D.  P.,  affirming  the  decision  of  the  Court 
below,  that  the  natural  sense  of  "younger"  was  younger  in 
order  of  birth,  and  that  in  this  case,  as  there  was  nothing  in  the 
will  to  shew  that  it  was  more  in  accordance  with  the  testator's 
intention  that  the  eldest  son  should  have  estates  A.  and  C., 
than  that  the  third  should  have  B.  and  C.,  the  word  could  not 
be  understood  in  the  sense  contended  for.  The  case  is  clearly 
not  within  the  authority  of  those  before  cited,  the  question 
being  wholly  free  from  the  consideration  whether  a  testator 
could  have  intended  an  eldest  child  unprovided  for  to  remain 
wholly  portionless.]  It  may  be  observed,  that  a  bequest  to 
"the  youngest  child  of"  A.  has  been  held  to  apply  to  an  only 
child  (q). 

Another  question,  which  has  been  much  agitated  in  con- 
struing gifts  to  younger  children,  respects  the  period  at  which 
the  objects  are  to  be  ascertained. 

It  is  clear  that  an  immediate  devise  or  bequest  to  younger 
children  applies  to  those  who  answer  the  description  at  the 
death  of  the  testator,  there  being  no  other  period  to  which  the 
words  can  be  referred  (r). 

It  might  seem,  too,  not  to  admit  of  doubt  upon  principle, 
that  where  a  gift  is  made  to  a  person  for  life,  and  after  his 
decease  to  the  younger  children  of  B.,  it  vests  at  the  death  of 
the  testator  in  those  who  then  sustain  this  character;  subject 
to  be  divested  pro  tanto  in  favour  of  future  objects  coming  in 
esse  during  the  life  of  the  tenant  for  life. 

In  the  case  of  Lady  Lincoln  v.  Pelham  (s),  the  bequest  was 
to  A.  for  life,  and,  after  her  death  to  her  children ;  and,  in 
case  she  should  have  none,  or  they  should  all  die  under 
twenty-one,  then  to  the  younger  children  of  B. ;  and  A.  having 
no  child,  the  younger  children  of  B.  at  the  death  of  the  tes- 
tator w.ere  held  entitled  to  a  vested  interest.  Lord  Eldon, 
however,  seems  to  have  thought  that  this  construction  was 
aided  by  the  terms  of  another  bequest ;  and  his  Lordship  laid 


(q)  Emery  v.  England,  3  Ves>  232. 
(r)  Coleman  v.  Seymour,  1  Ves.  209. 
[So  of  any  other  description  of  children, 


as   "unmarried,"  Jubber  v.  Jubber,    9 
Sim.  503.] 

(s)  10  Ves.  166. 
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some  stress  on  the  circumstance,  that  the  bequest  did  not  pro-      CHAP.  xxx. 
ceed  from  a  parent,  or  a  person  standing  in  loco  parentis. 

In  regard  to  parental  provisions  of  this  nature,  certainly  a  Appointment 
peculiarity  of  construction  seems  to  have  obtained,  the  leading  ^Urenheld 
authority  for  which  is  Chadwick  v.  Doleman(t),  where  a  father,  subject  to  im- 

i        •  ...  nlied  condition 

having  a  power  to  appoint  portions  among  his  younger  chil-  Of  their  not  be- 
dren,  to  be  raised  within  six  months  after  his  death,  by  deed   comins  elder- 
appointed  2,600/.,  part  of  the  entire  sum,  to  his  son  T.,  de- 
scribing him  as  his  second  son.     No  power  of  revocation  was 
reserved.     T.  afterwards  became  an  elder  son,  whereupon  the 
father  made  a  new  appointment  in  favour  of  another  son  ;    arid 
the  Lord  Keeper  held,  that  the  second    was   valid,    the   first 
appointment  being  made  upon  the  tacit  or  implied  condition  of 
the  appointee  not  becoming  an  elder  son  before  the  time  of 
payment. 

It   should  seem,  then,  that  a  gift  by  a  father  or  a  person  Rule  as  to 
assuming  the  parental  office,  in  favour  of  younger  children,  is, 


without  any  aid  from  the  context,  to  be  construed  as  applying  younger 
to  the  persons  who  shall  answer  the  description  at  the  time 
when  the  portions  became  payable.  The  object  of  thus  keeping 
open  the  vesting  during  the  suspense  of  payment,  probably  is 
to  prevent  a  child  from  taking  a  portion  as  younger  child,  who 
has  become,  in  event,  an  elder  child  (u),  and  also,  perhaps,  to 

(t)  2  Vern.   528.     See  also  Loder  v.  to  his  younger  children,  payable  at  the  Effect  where 

Loder,  2  Ves.  531  ;  Broadmead  v.  Wood,  decease  of  A.       A.  has  three  sons,   the  younger  child 

1  B.  C.  C.  77  ;  Savage  v.  Carroll,  1  Ba.  eldest  of  whom  dies  in  the  lifetime  of  A.,  becomes  elder 
&  Be.  265  ;  [Gray  v.  Earl  of  Limerick,  leaving    issue    male  ;    the    second    son,  without  taking 

2  De  G.  &  S.  370,  a  very  special  case  ;  having  by  the  decease  of  his  elder  brother  the  estate. 
Macoubrey  v.  Jones,   2  Kay  &  J.  692.  become  in  event   the  eldest  son,   would 

It  is  immaterial  that  an  appointment  be  lose  his  portion  as  younger  son,  though 

made  to  a  child  by  name,  Broadmead  v.  the  estate  had  devolved  to  the  issue  of 

Wood,  1  B.  G.  C.  77;  Savage  v.  Carroll,  his  elder  brother;  probably,  however,  it 

1  Ba.  &  Be.  265.  In  Jermynv.  Fellowes,  would  be  held,  that  under  such  circum- 

Ca.  t.    Talb.   93,   a  child  named  in  the  stances  the  second  son  was  not  such  an 

power  as  an  object  did  not  lose  his  share  elder  son  as  the  rule  contemplated,  namely, 

as   younger  child,  though  he  afterwards  the  elder  son   taking  the  estate.      [See 

became  eldest  ;  but  as  to  this  case>  see  2  accordingly  per  Sir  W.  P.  Wood,  2  Kay 

Sug.  Pow.  269,  7th  ed.     It  seems  that  if  &  J.  698.]     From  some  remarks  of  Sir 

a  portion  be  actually  paid  to  a  child,  he  Thomas  P  turner,  in  the  case  of  Matthews 

will  not  be  obliged  to  refund  upon  becom-  v.   Paul,   it  is  to  be  inferred  that  his 

ing  the  eldest  son,  LeaTce  v.  Leake,    10  Honor  did  not  consider  that  the  construc- 

Ves.  477  ;  and  see  Glyn  v.  Glyn,  3  Jur.  tion  could  be  carried  to  this  extent  :  but 

N.  S.  179,  26  L.  J.  Ch.  409.]  in  this  and  some  other  parts  of  his  judg- 

(u)  Under  this  rule,  however,  a  younger  nient  the  line  is  not  very  distinctly  drawn 

child  might  happen  to  lose  his  portion  by  between  parental  provisions  and  disposi- 

becoming  an  elder  child,  without  acquir-  tions  by  a  stranger  in  favour  of  younger 

ing  the   family   estate.       For   instance,  children.     It  is  to  the  former  only  that 

suppose  lands  to  be  devised  to  A.  for  life,  the  construction  here  suggested  could,  it 

with  remainder  to   his  first  and   other  is  conceived,  apply. 
sons  in  tail  male,  charged  with  portions 
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prevent  the  inheritance  (which  is  often  charged  with  portions  to 
younger  children)  from  being  burdened  with  the  payment  of 
portions  which  are  not  eventually  wanted.  Shutting  out  of 
view  these  particular  cases  of  parental  provision  (the  propriety 
of  which  it  is  too  late  to  question),  and  applying  to  bequests 
to  younger  children  the  principles  established  by  the  cases 
respecting  gifts  to  children  in  general,  it  would  seem,  that,  in 
every  case  of  a  future  gift  to  younger  children,  whether  vested 
or  contingent,  provided  its  contingent  quality  did  not  arise 
from  its  being  limited  in  terms  to  the  persons  who  should  be 
younger  children  at  the  time  of  distribution  (a?),  or  any  other 
period,  the  gift  would  take  effect  in  favour  of  those  who  sus- 
tained the  character  at  the  death  of  the  testator,  and  who 
subsequently  came  into  existence  before  the  contingency 
happened,  as  in  the  case  of  gifts  to  children  generally ;  and, 
consequently,  that  a  child  in  whom  a  share  vested  at  the  death 
of  the  testator,  would  not  be  excluded  by  his  or  her  becoming 
an  elder  before  the  period  of  distribution.  With  this  conclu- 
sion, however,  it  is  not  easy  to  reconcile  the  two  following 
cases. 

Thus,  in  Hall  v.  Hewer  (y),  A,  having  devised  lands  to 
trustees,  to  raise  6,000/.,  afterwards  wrote  a  letter  (which  was 
proved  as  a  codicil)  to  J.,  one  of  his  trustees,  which  contained 
the  following  passage  : — "  I  have  given  you  and  W.  a  power  to 
mortgage  for  payment  of  6,000/.,  and  I  beg  that  that  sum  may 
be  lent  to  W.,  and  that  you  will  take  such  securities  from  him 
as  he  can  give,  to  indemnify  you  and  your  children  from  pay- 
ment of  it;  and,  in  case  of  your  death  without  children,  I 
desire  it  may  be  secured  to  the  younger  children  of  W"  Lord 
Hardwicke  held,  that  the  6,000/.  did  not  vest  until  the  death  of 
J.,  and  then  in  such  persons  as  were  at  that  time  younger 
children  of  W.,  and,  consequently,  that  a  younger  child  who 
became  an  elder  during  the  life  of  J.  was  excluded.  The 
grounds  of  this  decision  are  wholly  unexplained,  and  are  not 
apparent. 

In  Ellison  v.  Airey  (z),  300/.  was  bequeathed  to  E.,  to  be 


\_(x)  Livesey  v.  Livesey,  13  Sim.  33, 
13  Jur.  371,  u.,  2  H.  of  L.  Ca.  419.] 

(y)  Amb.  203. 

(z)  1  Ves.  111.  This  case  has  been 
frequently  cited  in  the  present  chapter  as 
an  authority  for  admitting  children  born 


before  the  time  of  distribution.  As  such, 
it  is  unquestionable,  and  has  always  been 
regarded  as  a  leading  case  ;  but  this  is 
quite  distinct  from  the  point  now  under 
consideration. 
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paid  at  her  age  of  twenty-one  or  marriage,  and  interest  in  the  CHAP.  xxx. 
mean  time  for  her  maintenance  and  education ;  but  if  she  died 
before  twenty-one  or  marriage,  then  to  the  younger  children  of 
testatrix's  nephew  F.,  equally  to  be  divided  to  or  among  them, 
the  eldest  son  being  excluded  from  any  part  thereof.  Lord 
Hardwicke  was  of  opinion,  that  it  meant  such  as  should  be 
younger  children  at  the  death  of  E.  before  twenty-one  or 
marriage,  the  legacy  being  contingent  until  that  period. 

But  as  the  fact  of  their  being  younger  children  at  the  period  Remarks  on 

c  T   ,    M      ..  /.     i     •  *•»        •  11    •  Hall  v.  Hewer, 

oi  distribution  was  no  part  01  their  qualification,  could  it  pro-  and  Ellison  \. 

perly  form  a  ground  for  varying  the  construction  ?  In  the  case  Awey- 
of  a  devise  to  A.  in  fee,  and  if  he  die  under  twenty-one,  to  B., 
it  has  long  been  established  that  B.  takes  an  executory  interest, 
transmissible  to  his  representatives  (a),  and  it  cannot  be  material 
whether  the  executory  devise  is  in  favour  of  a  person  nominatim, 
or  as  the  member  of  a  class  upon  whom  the  interest  has  devolved 
at  the  death  of  the  testator,  or  at  any  subsequent  period  before 
the  happening  of  the  contingency  (b). 

It  does  not  appear  that  the  case  of  Ellison  v.  Airey  involved 
the  application  of  the  peculiar  rule  respecting  parental  pro- 
visions, or  that  Lord  Hardivicke  so  regarded  it;  [any  more 
than  the  case  of  Hall  v.  Hewer,  which  he  expressly  said  was  the 
case  of  a  stranger,  and  not  between  parent  and  child  :]  nor  is 
it  even  clear  that  his  Lordship  considered  the  construction 
exclusively  applicable  to  gifts  to  younger  children ;  for  it  will 
be  remembered,  that,  in  the  case  of  Pyot  v.  Pyot  (c),  the  same 
eminent  Judge  laid  down  the  rule  generally,  that  an  executory 
or  contingent  gift  to  persons  by  a  certain  description,  applied 
to  such  of  them  only  as  answered  the  description  at  the  happen- 
ing of  the  contingency.  If  there  is  any  such  rule,  of  course 
the  cases  under  consideration  do  not  exist  as  a  distinct  class. 
[But  there  is  no  such  rule  (d).~\  We  are  too  much  in  the  dark 
as  to  the  ground  of  decision  in  Hall  v.  Hewer,  and  Ellison  v. 
Airey,  to  found  any  general  conclusion  upon  those  cases,  nor, 
on  the  other  hand,  is  it  safe  wholly  to  disregard  them. 

It  is  clear,  however,  that  an  express  exclusion  of  the  son  who  Exception  of 

shall  be  elder  at  the  time  of  death  of  the  tenant  for  life,  will  have  time  of  Distri- 
bution. 

(a)  Goodtitle  v.  Wood,  Willes,  21.  (c)  Ante,  129. 

(b)  As    to    the     general    distinctions  [(d)  Per  Sir     G.   J.    Turner,    L.    J., 
between  gifts  to  classes  and  individuals,  Bolton  v.  Beard,  3  D.  M.  &  GK  612.] 
see  ante,  ch.  xi. 
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the  effect  in  like  manner  of  restricting  a  gift  to  younger  children 
to  such  as  shall  then  sustain  the  character  (e). 

And  the  same  construction  was  given  to  the  expression  "  an 
eldest  son,"  in  the  case  of  Matthews  v.  Paul  (/),  which  deserves 
some  consideration.  A  testatrix  gave  to  trustees  certain  bank 
stock,  upon  trust  to  pay  the  dividends  to  her  daughter  M.  for 
life,  and,  after  her.  decease,  to  P.,  her  husband,  for  his  life,  and, 
after  his  decease,  upon  trust  to  transfer  the  said  stock  unto  all 
the  children  of  M.,  if  more  than  one  (except  an  eldest  son),  share 
and  share  alike,  the  same  to  be  vested  interests,  and  transferable 
at  their,  his,  or  her  ages,  or  age  of  twenty-one  years,  and  in  the 
mean  time  to  invest  their  respective  shares  of  the  dividends  for 
such  children's  future  benefit ;  and,  in  case  any  such  children 
or  child  should  die  under  the  said  age,  leaving  any  children  or 
child,  then  the  share  of  every  such  child  to  go  among  their,  his, 
or  her  children ;  otherwise  to  go  to  the  survivors  or  survivor, 
and  to  be  transferable  in  like  manner  as  their  original  share ; 
and,  in  case  M.  should  leave  no  children  or  child  at  her  decease, 
or,  leaving  such,  they  should  all  die  under  the  age  of  twenty- 
one  years  without  children  as  aforesaid,  then  over.  The 
testatrix  then  gave  certain  terminable  imperial  annuities  and 
other  stock  to  the  same  trustees,  in  trust  to  receive  the  dividends, 
and  invest  the  same  in  government  stock,  to  accumulate  until 
the  expiration  of  the  imperial  annuities,  and  thereupon  to 
transfer  all  such  stocks,  as  well  original  as  accumulated,  unto 
and  among  all  and  every  the  children  of  her  said  daughter,  if 
more  than  one  (except  an  eldest  son),  equally,  share  and  share 
alike  ;  and  if  but  one,  then  the  whole  to  such  one  or  only  child, 
the  same  to  be  vested  interests,  and  transferable,  at  such  times 
and  in  such  manner  as  the  bank  stock  thereinbefore  given. 
One  of  the  younger  children  became  an  elder  between  the 
periods  of  the  death  of  the  testatrix  and  the  expiration  of  the 
imperial  annuities,  but  before  any  younger  child  had  attained 
twenty-one,  which  raised  the  question  as  to  the  point  of  time 
to  which  the  exception  of  an  elder  son  was  referable.  Sir 
T.  Plumer,  M.  R.,  held,  first,  that  the  shares  vested  when  one 
of  the  younger  children  attained  twenty-one,  and  not  before. 
With  respect  to  the  period  at  which  the  phrase  "  an  eldest  son  " 
was  to  be  applied,  he  considered  that  three  different  times  might 


(e)  Billingslcy  v.  Wills,  3  Atk.  219. 


(/)  3  Swanst.  328. 
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be  proposed  ;  the  date  of  the  will,  the  death  of  the  testatrix,      CHAP.  xxx. 

and  the  time  when,  the  fund  was   directed  to  be  distributed. 

After  shewing  that  neither  the  first  nor  the  second  could  be 

intended,  he  came  to  the  conclusion,  that,  in  all  cases  of  legacies 

payable  to  a  class  of  persons  at  a  future  period,  the  constant 

rule  has  been,  that  all  persons  coming  in  esse,  and  answering 

the  description  at  the  period  of  distribution,  should  take.     The 

same  rule  must,  he  thought,  be  applied  to  persons  excluded. 

There  could  not  be  one  time  for  ascertaining  the  class  of  those 

who  are  to  take,  and  another  to  ascertain  the  character  which 

excludes, 

But  it  is  to  be  observed,  that  though  in  gifts  to  children,  the  Observations 
time  of  distribution  is  the  period  of  ascertaining  the  number  of  lff 


objects  to  be  admitted,  yet  it  is  not  necessary  to  wait  until  this 
period  in  order  to  see  whether  children  living  at  the  death  of 
the  testator,  or  at  any  other  period  to  which  the  vesting  is 
expressly  postponed,  be  objects  or  not;  and  it  would  seem, 
therefore,  upon  the  principle  of  his  Honor's  own  reasoning,  to 
be  equally  unnecessary  to  wait  until  the  period  of  distribution, 
in  order  to  know  whether  an  elder  son,  in  existence  at  the  time 
of  the  vesting,  would  be  excluded.  In  the  case  of  a  gift  to  A.  Gifts  to 


for  life,  and  after  his  death  to  the  children  of  B.,  to  vest  at 
twenty-one,  it  may  be  affirmed  of  every  child  who  has  attained 
twenty-one  in  the  lifetime  of  B.,  that  he  is  an  object  (g)  ;  and, 
by  parity  of  reasoning,  it  would  seem  to  follow  that  if  any  child 
who  would,  but  for  the  clause  of  exclusion,  have  been  an  object, 
comes  in  esse]  the  exception  is  ascertained  to  apply  to  him  (h). 

It  is  singular,  that  though  the  M.  E.  took  some  pains  to  shew  Whether  pe- 
that  the  legacy  did  not  vest  until  one  at  least  of  the  younger 


children  attained  twenty-one,  and  he  used  the  fact  as  an  answer  to  ascertain 
to  the  argument  for  applying  the  description  to  the  death  of  the  as  an 
testator,  yet  he  never  once  addresses  himself  to  the   inquiry,  chlld- 
whether  the  period  of  vesting  was  not  that  to  which  the  term 
"  eldest  son  "  was  to  be  referred.     It  is  submitted,  upon  the 
general  principles  which  govern  these  cases,  and  which  were 
applied  by  Lord  Eldon  to  a  bequest  to  younger  children,  in 
Lady  Lincoln  v.  Pelham,  that  this  was  the  period  of  ascertain- 
ing the  individual  upon  whom  the  character  of  eldest  son  had 

(g)  Ante,  146.  to  know  who  would  be  the  youngest,  the 

(h)  But  if  the  youngest  were  excepted,  exception  embracing  the  last-born  object 

it  would  obviously  be  necessary  to  wait  of  the  class. 

until  the  period  of  distribution,  in  order 
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Effect  of  gift 
to  the  elder 
son  for  the 
time  being. 


devolved,  whether  he  was  marked  out  as  the  sole  object  of  the 
gift,  or  for  the  purpose  of  being  excluded  from  it  (i).  If  the 
gift  had  been  to  A.  for  life,  and  after  her  decease  to  "  an  eldest 
son  "  of  A.,  to  be  vested  and  transferable  when  the  younger 
children  or  child  of  A.  should  attain  twenty-one,  it  could  not 
have  been  doubted  for  a  moment  that  the  person  who  was 
eldest  son  at  the  period  of  vesting,  whether  in  the  lifetime  of 
A.  or  not,  was  absolutely  entitled,  and  yet  this  is  precisely  the 
case  of  Matt/tews  v.  Paul,  substituting  a  gift  for  .the  exception. 
Another  remark  occurs  on  this  judgment :  that  though  at  the 
outset  his  Honor  treats  the  case  as  one  in  which  the  provision 
proceeded  from  a  stranger  (being  by  a  grandmother  in  the  life- 
time of  a  parent,  without  any  indication  of  an  intention  to  stand 
in  loco  parentis),  yet  he  afterwards  cites,  in  support  of  his 
decision,  Chadwick  v.  Doleman  (&),  and  other  cases  of  provisions 
by  parents. 

And  here  it  may  be  remarked,  that  where  there  is  a  gift  to 
the  elder  son  in  terms  which  would  carry  it  to  the  eldest  for 
the  time  being  (/),  and  there  is  another  gift  in  the  same  will  to 
younger  children  generally,  the  latter  will  receive  a  similar 
construction,  to  prevent  the  same  individual  taking  under  each 
character  (m).  Such  seems  at  least  to  be  the  effect  of  the  case 
of  Bowles  v.  Bowles ,  though  in  the  judgment  of  Lord  Eldon  no 
general  position  of  this  nature  is  distinctly  advanced. 

It  is  clear  that  if  there  be  an  express  limitation  over  in  case 
of  a  younger  son  becoming  the  eldest  before  a  given  age  or 
period,  this  prevents  his  being  excluded  by  becoming  the  eldest 
son  under  other  circumstances,  by  force  of  the  often-cited  prin- 
ciple (n)  exclusio  unius  est  inclusio  alterius.  Indeed  Lord 
Gifford,  in  the  case  referred  to,  was  of  opinion  that  a  declara- 
tion that  the  children  attaining  twenty-one,  &c.,  in  the  lifetime 
of  the  parent,  should  take  vested  interests,  was  sufficient  to 
entitle  a  child  who  was  a  younger  child  at  this  period,  but 
subsequently  became  the  eldest.  This  conclusion,  it  is  con- 


[(i)  See  ace.  In  re  Tlceed's  settlement, 
3  Kay  &  J.  375.] 

(*)  Ante,  193. 

[(/)  In  Harvey  v.  Towell,  7  Hare,  231 
(better  rep.  12  Jur.  242),  an  express  gift 
to  eldest  sons  "for  the  time  being"  of 
different  parents,  was  held  to  be  con- 
trolled by  a  subsequent  reference  to  the 
time  of  the  testator's  death,  when  speak- 


ing of  an  only  eldest  son.] 

(m)  Bowles  v.  Bowles,  10  Ves.  177. 
See  Sansbury  v.  Read,  12  Ves.  175, 
where  younger  children  were  held  to  be 
entitled  on  a  very  obscure  will. 

(n)  Windham  v.  Graham,  1  Russ.  331. 
This  case  arose  on  the  construction  of  a 
marriage  settlement,  but  the  principle 
seems  not  to  be  different  on  that  account. 
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ceived,  goes  far  to  support  the  doctrine  which  has  been  here  CHAP.  xxx. 
contended  for,  in  opposition  to  Matthews  v.  Paul ;  for  as  the 
doubt  is  not  as  to  the  period  of  vesting,  but  whether  such 
period  is  the  time  of  ascertaining  the  object  to  be  excluded,  the 
declaration  in  question  seems  not  to  be  very  material.  Besides, 
whatever  is  its  effect,  the  declaration  as  to  vesting  in  Matthews 
v.  Paul,  seems  to  be  equivalent  in  principle.  The  result  of 
Lord  Gifford's  determination  is,  that  in  the  case  of  gifts  to 
younger  children,  not  involving  the  peculiar  doctrine  applicable 
to  parental  provisions,  the  time  of  vesting  is  the  period  of  ascer- 
taining who  are  to  take  under  the  description  of  younger 
children,  and  who  is  to  be  excluded  as  an  elder  child  (o). 

That  this  is  the  rule  in  regard  to  devises  of  real  estate  appears  Exception  of 
by  the  recent  case  of  Adams  v.  Bush  (p),  where  a  testator  JJjJJjSrf11* 
devised  freehold  estate  to  his  uncle  A.  for  life,  remainder  to  the  real  estate  j 
wife  of  A.  for  life,  remainder  to  all  and  every  the  child  and 
children  of  A.,  other  than  and  except  an  eldest  or  only  son,  and 
their  heirs,  and  if  there  should  be  no  such  child  other  than  an 
elder  or  only  son,  or  being  such,  all  should  die  under  twenty- 
one,  then  over.  At  the  death  of  the  testator  A.  had  two  sons, 
B.  and  C. ;  B.  died  in  A/s  lifetime,  and  it  was  contended  that 
according  to  the  cases  respecting  gifts  to  younger  children, 
especially  Matthews  v.  Paul,  C.  was  not  entitled,  as  he  did  not 
answer  the  description  of  younger  child  when  the  remainder 
vested  in  possession ;  but  the  Court  certified  (it  being  a  case 
from  Chancery),  that  [C.  took,  on  his  father's  death,  an  estate 
in  fee-simple  in  possession  defeasible  on  his  dying  under  the 
age  of  twenty-one. 

And  a  similar  decision  was  made  with  respect  to  a  bequest    in  a  be- 

of  personal  estate  in  the  recent  case  of  Bryan  v.  Collins  (q),  where 
a  testatrix  bequeathed  a  legacy  in  trust  for  the  eldest  daughter 
of  M.  D.,  to  be  paid  when  she  attained  her  majority,  and  if  there 
should  be  no  such  daughter,  then  to  the  eldest  daughter  of  G. 
B.,  payable  in  like  manner:  G.  B.  had  a  daughter  A.,  born 
soon  after  the  death  of  the  testatrix,  but  who  died  in  1827,  and 
another  daughter  B.,  who  was  still  living ;  and  M.  D.  having 

[(o)  In  Ellison  v.  Airey,  1  Ves.  Ill,  point  is  almost  self-evident.] 
ante,  194,    Lord   ffardwicke,    after  de-  (p)  8  Scott,    405,  6  Bing.  N.  C.  164. 

ciding  what  was  the  period  of  ascertain-  [See  also  Malcolm  v.  Malcolm,  21  Beav. 

ing  who  were  to  take  as  younger  children,  225. 

added,  "  This  construction  also  finds  out  (q)  16  Beav.  14.     See  also  Adams  v. 

who  is  the  eldest,  viz.,   such  as  should  Adams,  25  Beav.  652. 
be  so  at  the  same  period.'*     Indeed,  the 
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Where  eldest 
for  the  time 
being  becomes 
a  younger  child 
as  to  the  estate. 


Gifts  to  first  or 
second  sons. 


Devise  to 

*'  second  son" 
held  to  mean 
second  bore. 


Bequest  to 
'*  seventh  or 
youngest 
child  ;" 
seventh  sur- 
viving, but 
eighth  born, 
held  not  en- 
titled. 


[died  unmarried,  in  1851,  the  second  daughter  claimed  to  be  the 
eldest  within  the  meaning  of  the  will,  but  Sir  J.  Romilly,  M.  It., 
decided  that  the  legacy  vested  in  A.  at  her  birth,  liable  only  to 
be  divested  on  the  birth  of  a  daughter  to  M.  D. 

A  son  who  is  de  facto  the  eldest  as  regards  the  limitations  of 
the  estate,  and  as  such  presumptively  entitled  to  the  first  estate 
in  the  settled  property,  cannot,  so  long  as  he  remains  eldest, 
have  a  vested  interest  in  younger  children's  portions,  although 
his  estate  may  be  always  liable  to  postponement  by  the  event  of 
a  son  to  whom  the  will  gives  a  prior  interest  coming  in  esse,  as 
where  the  estate  is  given  successively  to  the  children  of  several 
parents  (r).  But  when  that  event  happens,  he  will  acquire  the 
rights  of  a  younger  child  (s),  to  which  he  seems  as  clearly  entitled 
as  an  after-born  child,  who  would  unquestionably  be  admitted 
to  a  share. 

In  gifts  to  the  first  or  second  son  of  A.,  two  questions  are  to 
be  answered ;  one,  whether  the  will  refers  to  the  first  or  second 
by  birth,  or,  to  the  first  or  second  son  capable  of  taking  under 
that  denomination  at  the  time  to  which  the  will  refers ;  and  if 
the  latter,  then  what  is  the  time  referred  to. 

In  the  case  of  Tr afford  v.  Ashton  (t),  where  a  testator,  about 
the  time  of  his  daughter's  marriage,  devised  his  estate  in  trust 
for  her  for  life,  remainder  to  the  second  son  of  her  body  in  tail 
male,  and  so  to  every  younger  son ;  and  added,  that  he  did  not 
devise  the  estate  to  the  eldest  son,  because  he  expected  his 
daughter  would  marry  so  prudently  that  the  eldest  son  would 
be  provided  for ;  Lord  Cowper  said  the  second  son  was  the  second 
in  order  of  birth,  and  held  such  son  to  be  entitled,  though  not 
born  until  after  the  death  of  the  first.] 

In  West  v.  Lord  Primate  of  Ireland  (u),  Sir  Septimus  R. 
desired  that  his  executor  would,  at  his  (the  executor's)  decease, 
bequeath  1,000  guineas  to  Lord  C.  "for  the  use  of  his  seventh 
or  youngest  child,  in  case  he  should  not  have  a  seventh  child 
living."  At  the  testator's  death  Lord  C.  had  six  children  living, 
[and  he  had  had  a  seventh  who  died  before  the  testator :]  and, 
at  the  death  of  the  executor,  he  had  ten.  The  executor  be- 
queathed the  money  in  the  words  of  the  original  will,  and  Lord 
Thurlow  held  that  the  [seventh  child  living  at  the  executor's 


[(r)  Ellis  v.  Maxwell,  3  Beav.  687. 
(s)  Per  Lord  Langdale,    M.    R.,    ib. 
594. 


(t)  2  Vern.  660.] 

(M)  2  Cox,  258,  3  B.  C.  C.  148. 
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[death,  being  in  fact  the  eighth  child  born,  could  not  take  by  CHAP.  xxx. 
the  description  of  seventh  child,  and  decreed  in  favour  of  the 
youngest  child  then  living  (x). 

But  the  disposition  of  the  Courts  appears  from  the  cases  pre-  Construction  of 

sently  stated  to  be  to  construe  these  words  in  the  second  sense  "fir,s,V  ,°y  "se~ 

cond     child, 

referred  to  above  :  and  then  the  other  question  arises,  namely,  where  held  not 

at  what  period  are  the  objects  to  be  ascertained  ?  orierof  birth 

InLomaa?  v.  Holmden  (y),  a  testator  devised  hands  to  the  first  ''First  son" 


son  of  C.  in  tail;  at  the  date  of  the  will  C.  had  no  son,  but  ^f 

'  of 


afterwards  had  one,  who  died  young,  and  then  another,  A.,  who  will,  or  at  tes- 
was  the  first  son  alive  at  the  testator's  death;  Lord  Hardwicke,  accSingt!1' 
holding  that  "  first  "  meant  "  eldest/'  decided  that  A.  took  the  circumstances. 
estate  ;  because  "  the  making  and  the  death  only,  not  the  inter- 
mediate time,  were  to  be  regarded  in  construing  wills,"  and  the 
idea  that  the  testator  meant  a  first  son  in  being  at  the  date  of 
his  will  was  excluded  by  the  fact  that  there  was  then  no  son 
ofC. 

So,  in  King  v.  Bennett  (z),  where,  after  successive  life  estates 
to  A.  and  her  husband  B.,  the  testator  devised  lands  to  their 
second  son  in  fee,  and  it  appeared  that  of  three  sons  which  A. 
and  B.  had  had,  the  third  alone  survived  at  the  date  of  the  will; 
that  they  afterwards  had  a  fourth  son,  who  died  in  the  testator's 
lifetime  ;  and  subsequently  a  fifth,  who  survived  him  ;  it  was 
held,  upon  the  principle  of  the  last  case,  that  the  fifth  son, 
being  second  at  the  date  of  the  testator's  death,  took  under  the 
devise.  It  was  thought  clear  that  the  testator  did  not  mean 
the  second  in  order  of  birth,  because  at  the  date  of  the  will  that 
son  had  died. 

If  there  be  living  at  the  date  of  the  will  a  son  answering  the  if  "first"  son 
description  used  in  it,  there  is  reason  to  suppose  that  he  is  the  o/wm^ie^6 
person  designated  («),  and  that  if  he  dies  before  the  testator  before  testator, 
the  bequest  will   lapse  ;    a   conclusion,   however,   which   is   of  * 

course  subject  to  the  indication  of  a  contrary  intention.  And, 
therefore,  in  Thompson  v.  Thompson  (b),  where  a  testator  gave 
a  share  in  his  property  to  the  eldest  son  of  his  sister  A.,  and 

[(«)  But  the  fact  that  a  seventh-born  (z)  4  M.  &  Wei.  36.       See   West  v. 

child  had  come  into  existence,  and  to  the  Primate  of  Ireland,  2  Cox,  258,  3  B.  C. 

testator's  knowledge  had  died  in  his  life-  C.  148. 

time,  would  now  be  held  sufficient  evi-  (a)  See  Saunders  v.  Richardson,    18 

dence  that   the  testator  used   the  word  Jur.  714. 

seventh  in  some  other  sense.      See  King  (b)  1    Coll.     388.        See    Perkins   v. 

v.  Bennett,  4  M.  &  Wei.  36,  post.  Micklethwaite,  ante,  vol.  i.  p.  185  ;  and 

(y)  1  Yes.  290.  see  ante,  ch.  x. 
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If  none  at  date 
of  will  or  testa- 
tor's death, 
fast  after-bore 
child  takes. 


Devise  to  first 
son  supplied 
by  implication 
from  the 
entire  will. 
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[another  share  to  the  eldest  son  of  his  sister  B.,  and  it  appeared 
that  each  sister  had  living  at  the  date  of  the  will  an  eldest  son, 
and  other  children,  but  that  the  eldest  son  of  A.  died  before 
the  testator  (who  knew  of  his  death)  made  a  codicil  whereby  he 
bequeathed  a  legacy  to  all  the  children  then  living  of  A.  and  B., 
except  the  two  provided  for  in  the  will.  Sir  J.  K.  Bruce,  V.  C., 
without  saying  what  he  might  have  thought  right,  had  the 
codicil  not  existed,  held  that  the  eldest  son  of  A.  who  survived 
the  testator,  became  entitled  under  the  bequest. 

But  if  there  be  no  child  answering. the  description  at  either 
period,  then  the  estate  will  vest  (if  at  all)  in  the  one  to  whom 
the  term  "  first "  or  "  second,"  first  becomes  applicable ;  as  in 
the  case  of  Driver  v.  Frank  (c),  where  a  testator  devised  lands 
to  the  second  son  of  F.  in  tail,  with  remainder  to  the  third, 
fourth,  and  other  sons,  except  the  first  or  eldest ;  and  it  was 
held  that  the  first  son  who  was  born,  living  an  elder,  was  entitled 
to  the  lands.] 

The  present  chapter  will  be  concluded  with  the  ease  of 
Langston  v.  Langston  (d),  which  is  remarkable  for  the  great 
difference  of  opinion  that  existed  in  regard  to  the  true  con- 
struction of  the  will.  The  question  was,  whether  the  first  son 
of  the  testator's  son  A.  was  excluded,  under  a  clause  which 
directed  trustees  to  convey  to  him  (A.)  for  life,  with  remainder 
to  trustees  to  preserve,  with  remainder  to  the  second,  third, 
fourth,  fifth,  and  all  and  every  other  son  and  sons  of  A.  suc- 
cessively, as  they  should  be  in  seniority  of  age  and  priority  of 
birth,  in  tail  male,  with  remainder  to  the  testator's  second  and 
other  sons  successively  in  tail  male,  with  numerous  remainders 
over.  The  eldest  son  of  A.  claimed  an  estate  tail  male  expectant 
on  the  decease  of  A.  The  Court  of  King's  Bench,  on  a  case 
from  Chancery,  certified  that  he  took  no  estate.  Sir  /.  Leach, 
M.  R.  (being,  as  it  should  seem,  dissatisfied  with  this  opinion), 
sent  a  case  to  the  Judges  of  the  Common  Pleas,  who  certified 
that  the  first  son  of  A.  took  an  estate  tail  male,  and  the  M.  B. 
decreed  accordingly,  at  the  same  time  recommending  that  the 
case  should  be  carried  to  the  House  of  Lords,  which  was  done ; 
and  that  House,  after  much  consideration,  affirmed  the  decree 
of  the  Court  below.  Lord  Brougham  founded  his  conclusion, 
that  the  eldest  son  took  an  estate  tail  male  [partly]  upon  the 


[(c)  3  M.  &  Sel.  25,  8  Taunt.  468.    See         (d)  8  Bligh,   N.  S.   16,  2  Cl.  &  Fin. 
also  Alexander  v.  Alexander,  16  C.  B.  59.]     194. 
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general  context  of  the  will,  in  which  various  terms  of  years  and  CHAP.  xxx. 
limitations  were  made  dependent  on  the  existence  or  non- 
existence  of  an  eldest  son,  in  a  manner  which  rendered  them  in 
the  highest  degree  absurd,  if  the  eldest  son  took  no  estate,  and 
his  Lordship  even  considered  that  the  language  of  the  particular 
devise  itself  bore  out  the  construction,  as  the  words  t(  other  " 
sons  extended  to  the  whole  range,  including  the  eldest  (e). 
"  But  it  is  said,"  observed  his  Lordship,  "  that  '  other '  always 
means  ' younger/  'posterior/  and  I  leaned  at  first  towards  this 
view  of  the  subject :  it  is  a  very  plausible  argument,  and,  in 
ordinary  cases,  it  is  true  in  point  of  fact.  If  you  were  to  say 
(in  the  usual  way),  first,  second,  third,  fourth,  and  other  sons, 
'  other '  must  mean  the  sons  after  the  fourth.  But  why  does  it 
mean  those  after  the  fourth  ?  Only  because  you  had  before 
enumerated  all  that  come  before  the  fourth,  for  you  had  said 
first,  second,  third,  and  fourth.  But  suppose  you  had  happened  Devise  to 

n        i  •    -i      second  and 

to  omit  the  first,  and  instead  of  saying  first,  second,  third,  other  sons 
fourth,  and  other  sons,  you  had  said  second,  third,  fourth,  and 
other  sons,  leaving  out  the  first,  then  it  is  perfectly  clear  that 
' other'  no  longer  is  of  necessity  confined  to  the  fifth,  sixth, 
and  seventh;  but  rather,  ex  vi  termini,  includes  the  first,  because 
the  first  is  literally  the  one  who  answers  the  description  of  some 
thing  other  than  the  second,  third,  and  fourth.  The  word 
'  other '  would  then  just  as  grammatically,  as  strictly,  and  as 
correctly,  describe  the  first  as  the  fifth,  sixth,  or  seventh  son, 
because  the  eldest  son  is  a  son  other  than  the  second,  other 
than  the  third,  other  than  the  fourth.  The  only  reason  why 
'  other/  in  all  ordinary  cases,  and  in  the  common  strain  of  con- 
veyancing, means  a  younger  son,  is,  that  no  one  ever  thinks  of 
leaving  out  the  elder,  and  to  begin  with  the  second,  then  ' other' 
would  of  course  always  suggest  to  one's  mind  the  idea  of  the 
unnamed  elder  son,  as  well  as  the  unnamed  younger  sons." 

[(e)  See  ante,  ch.  xvi.,  s.  1.] 
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I.  Children  in  existence  when  the  Will  is 
made,  capable  of  taking.  What  is  a 
sufficient  Description  of  them. 


II.   Gifts  to  Children  en  venire. 

III.  Gifts  to  Children  not  in  esse. 

IV.  General  Conclusions  from  the  Cases. 


I.  ILLEGITIMATE  children,  born  at  the  time  of  the  making 
of  the  will,  may  be  objects  of  a  devise  or  bequest,  by  any 
description  which  will  identify  them  («).  Hence,  in  the  case 
of  a  gift  to  the  natural  children  of  a  man  or  of  a  woman,  or  of 
one  by  the  other,  it  is  simply  necessary  to  prove  that  the  objects 
in  question  had,  at  the  date  of  the  will,  acquired  the  reputation 
of  being  such  children.  It  is  not  the  fact  (for  that  the  law  will 
not  inquire  into),  but  the  reputation  of  the  fact,  which  entitles 
them.  The  only  point,  therefore,  which  can  now  be  raised  in 
relation  to  such  gifts  is,  whether,  according  to  the  true  con- 
struction of  the  will,  it  is  clear  that  illegitimate  children  were 
the  intended  objects  of  the  testator's  bounty;  for,  let  it  be 
remembered,  that  though  illegitimate  children  in  esse  may 
take,  under  any  disposition  by  deed  or  will  adequately  describing 
them,  yet  it  has  long  been  an  established  rule,  that  a  gift  to 
children,  sons,  daughters  or  issue,  imports,  prima  facie,  legiti- 
mate children  or  issue,  excluding  those  who  are  illegitimate, 
agreeably  to  the  rule,  "  Q,ui  ex  damnato  coitu  nascuntur,  inter 
liberos  non  computentur"  (b).  Nor  will  expressions,  or  a  mode 
of  disposition  affording  mere  conjecture  of  intention,  be  a 
ground  for  their  admission. 

This  is  well  illustrated  by  the  case  of  Cartwright  v.  Vaw- 
dry  (c),  where  A.  having  four  children,  three  legitimate  and  one 


(a)  Metham  v.  Duke  of  Devon,  1  P. 
W.  529. 

(b)  Hart  v.   Durand,    3  Anst.    684, 
post,    p.  210.      See   also   Cartwight   v. 
Vawdry,  5  Ves.  530.  Harris  v.  Stewart, 
cit.  1  V.  &  B.  434.     [On  the  same  prin- 


ciple, a  surrender  of  copyholds  to  the  use 
of  a  will  was  never  supplied  in  equity  in 
favour  of  illegitimate  children.  Fursaker 
v.  Robinson,  Pre.  Cha.  475  ;  Tudor  v. 
Anson,  2  Ves.  582.] 
(c)  5  Ves.  530. 
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illegitimate  (the  latter  being  an  ante-nuptial  child  of  himself  and     CHAP.  xxxi. 

his  wife),  bequeathed  to  all  and  every  such  child  or  children,  as 

he  might  happen  to  leave  at  his  death,  for  maintenance  until 

twenty-one  or  marriage,  and  then  in  trust  to  pay  such  child  or 

children  one-fourth  part  of  the  income  of  his  estates  ;  but  in  case 

there  should  be  only  one  such  child  who  should  attain  that  age 

or  marriage  as  aforesaid,  then  to  pay  the  whole  income  to  such 

only  child,  if  the  others  should  have  died  without  issue  :  and 

there  was  a  limitation  to  survivors  in  case  of  the  death  of  any 

of  the  children  under  age,  unmarried  and  without  issue.    It  was 

contended  that  the  distribution  into  fourths  plainly  indicated, 

that  the  illegitimate  daughter  was  in  the  testator's  contempla- 

tion, there  being  four  children  including  her  when  the  will  was 

made,  and  that  all  the  expressions  applied  to  females,  shewing 

that  he  meant  existing  daughters,  not  future  issue,  which  might 

be  male  or  female.     But  Lord  Loughborough  decided  against 

the  illegitimate  daughter.     He  said  it  was  impossible  that  an 

illegitimate  child  could  'take  equally  with  lawful  children  in  a 

devise  to  children.    This  decision  has  been  commended  by  Lord 

Eldon,  who,  in  a  subsequent  case,  addressing  himself  to  the 

argument,  urged  on  behalf  of  the   illegitimate    daughter  (d), 

observed,  "  That  the  direction  to  apply  the  income  in  fourths  Lord 

only  afforded  conjecture  ;  as  if  between  the  time  of  his  will  and 

his  death  one  or  two  of  these  children  had  died,  the  division 


into  fourths  would  have  been  just  as  inapplicable  as  it  was  in 
the  case  that  happened.  The  question,  therefore;  only  comes 
to  this,  whether  the  single  circumstance  of  his  directing  the 
maintenance  in  fourths  compelled  the  Court  to  hold,  by  neces- 
sary implication,  that  the  illegitimate  child  was  to  take  by 
implication  with  the  others,  as  much  as  if  she  had  been  in  the 
plainest  and  clearest  terms  persona  designata  ;  and  my  opinion 
is,  that  this  circumstance  is  by  no  means  sufficient.  The  will 
would  have  operated  in  favour  of  all  his  children,  however 
numerous  they  might  have  been,  and  in  favour  of  subsequent 
legitimate  children,  even  if  every  legitimate  child  he  had  before 
had  died.  It  was  therefore  impossible  to  say  he  necessarily 
means  the  illegitimate  child  ;  as  it  is  not  possible  to  say  he  meant 
those  legitimate  children.  That  will  would  have  provided  for 
children  living  at  the  time  of  his  death,  though  not  at  the  date 

(d)  See  judgment  in  Wilkinson  v.  Adam,  IV.  &  B.  464,  which  is  replete  with 
learning  on  this  subject. 
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OHAP.  XXXT.  of  his  will.  It  could  not  be  taken  to  describe  two  classes  of 
children,  both  legitimate  and  illegitimate.  Without  extrinsic 
evidence,  it  was  impossible  to  raise  the  question.  The  will 
itself  furnished  no  question  whether  legitimate  or  illegitimate 
children  were  intended;  the  question  upon  which  the  Court 
was  to  decide  was  furnished  by  matter  arising  out  of,  not  in, 
the  will." 

These  observations  afford  a  more  satisfactory  explanation  of 
the  grounds  of  Lord  Loughborough' s  decision,  than  is  to  be 
found  in  his  Lordship's  own  judgment.  It  will  be  useful  to 
keep  in  view  the  circumstances  of  the  case,  and  Lord  Eldon's 
comment  upon  them,  when  we  proceed  to  examine  some  recent 
adjudications  noticed  in  the  sequel. 

Illegitimate  And   it   is    clear   that   the   fact   of   there    being    no    other 

leHnmerefy      tlian  illegitimate    children   when   the  will  takes    effect,  or  at 

from  absence      any  other  period,   so  that  the  gift,    if  confined  to  legitimate 

children,  has  eventually  failed  for  want  of  objects,  does  not 

warrant  the  application  of  the  word  "  children  "  to  the  former 

objects. 

Thus,  in  Godfrey  v.  Davis  (e),  where  a  testator,  after  giving 
certain  annuities,  desired  that  the  first  annuity  that  dropped  in 
might  devolve  upon  the  "  eldest  child,  male  or  female,  for  life 
of  W."  At  the  time  the  will  was  made,  W.  had  several  ille- 
gitimate children,  who  were  known  to  the  testator,  but  no 
others ;  and  he  had  no  legitimate  child  then,  or  when  the  first 
annuitant  died  (/).  Sir  R.  P.  Arden,  M.  R.,  held,  that  there 
was  not  sufficient  to  entitle  any  of  the  illegitimate  children; 
for,  whatever  the  real  intention  of  the  testator  might  be,  and 
though  it  could  hardly  be  supposed  he  had  not  some  children 
then  existing  in  his  contemplation,  yet  as  the  words  were  "the 
eldest  child"  such  persons  only  could  be  intended  as  could  entitle 
themselves  as  children  by  the  strict  rule  of  law ;  and  no  ille- 
gitimate child  could  claim  under  such  a  description,  unless 
particularly  pointed  out  by  the  testator,  and  manifestly  and 
incontrovertibly  intended,  though  in  point  of  law  not  standing 
in  that  character. 

So,  in  Kenebel  v.  Scrafton  (g]}  where  a  testator  being 
unmarried  directed  that,  in  case  he  should  have  any  child  or 

(e)  6  Ves.  43.  Dover  v.  Alexander,  2  Hare,   275,    and 

(/)  As  to  question  arising  out  of  this,  Wilkinson  v.  Wilkinson,  1  Y.  &  C.  C.  C. 

see  supra,  158.  657,    where  similar  points  upon  settle- 

(g)  2  East,  530  ;  [see  also  the  cases  of  ments  received  like  decisions.] 
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children  by  M.  (a  woman  with  whom  he  cohabited),  a  sum  of     <*HAP. 


money  should  be  raised  for  such  child  or  children  ;  it  was  held 
that  he  contemplated  a  marriage  with  her,  and  making  a  pro- 
vision for  the  issue  of  such  marriage  ;  and  consequently  that 
the  will  was  not  revoked  by  his  marriage  with  M.  (/*),  and  the 
birth  of  a  child.  Lord  Eldon,  in  reference  to  this  case  (i),  has 
said,  "  We  may  conjecture  that  he  meant  illegitimate  children 
if  he  did  not  marry,  yet  -notwithstanding  that  may  be  con- 
jectured, the  opinion  of  the  Court  was,  as  mine  is,  that  where 
an  unmarried  man,  describing  an  unmarried  woman  as  'dearly 
beloved  by  him,  does  no  more  than  make  a  provision  for  her  and 
her  children,  he  must  be  considered  as  intending  legitimate 
children,  as  there  is  not  enough  upon  the  will  itself  to  shew 
that  he  meant  illegitimate  children;  and  my  opinion  is,  that 
such  intention  must  appear,  by  necessary  implication,  upon  the 
will  itself." 

Again,  in  the  more  recent  case  of  Harris  v.  Lloyd  (k)  ,  a  trust  Testator's 
"for  all  and  every  the  child  and  children"  of  the  testator's  son,  jjj0^^0 
was  held  not  to  apply  to  illegitimate  children,  though  he  had  no  children  not 
other  than  illegitimate  children  at  the  date  of  the  will,  and  these  sufficient- 
had  always  been  treated  and  recognised  by  the  testator  as  his 
grandchildren.  [And  in  the  case  of  Warner  v.  Warner  (I),  where 
a  testator  bequeathed  a  share  of  the  residue  of  his  personal 
estate  in  trust  for  his  son  C.  for  life,  remainder  in  trust  for  the 
maintenance  of  his  wife  and  the  education  of  his  children  ;  and 
at  his  wife's  death  the  principal  to  be  equally  divided  among  his 
children  then  living.  At  the  date  of  the  will  C.  was  living 
with  a  woman  named  M.,  who  was  not  married  to  him,  and  by 
her  he  had  four  illegitimate  children  (who  it  was  proved  had 
always  been  called  and  treated  by  the  testator  as  the  children 
of  C.),  and  no  legitimate  children  ;  but  Sir  /.  K.  Bruce,  V.  C., 
observed,  that,  assuming  all  those  facts,  the  question  still  was, 
whether,  if  the  testator  had  meant  that  legitimate  children  only 
should  take,  he  could  have  expressed  himself  more  clearly  than 
he  had  done.  He  answered  an  argument  which  might  have 
been  founded  on  the  use  of  the  term  "  wife  "  of  C.,  by  the 
remark,  that  wife  was  a  name  rather  of  character  than  indi- 

(h)  As  to  this,  ante,  vol.  i.  p.  116.  v.   Friend,   5  De  GK   &  S.   343;   In  re 

(i)  In  Wilkinson  v.  Adam,  1  V.  &  B.  Davenport,   1  Sm.  &  Gif.   126  ;   In  re 

465.  Overkill,  ib.   362;  Kelly  v.  Hammond, 

(k)  T.  &R.  310.  26Beav.  36.] 
[(I)  15  Jur.   141.     See  also  Durrani 
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Recognition  of 
an  illegitimate 
child  in  a  sub- 
sequent codicil 
not  sufficient. 


Or  even  in  the 
will  itself. 


Principle  not 
varied  by  the 
fact  of  testator 
being  unmar- 
ried. 


[viduality,  and  decided  that  the  illegitimate  children  were  not 
entitled.] 

So,  in  the  case  of  Mortimer  v.  West  (m),  where  a  testator, 
after  bequeathing  an  annuity  to  his  wife  and  M.  (a  woman  with 
whom  lie  lived),  created  a  trust  of  his  real  and  personal  estate 
in  favour  of  certain  illegitimate  children  of  M.  by  himself, 
naming  them,  and  describing  them  as  the  children  of  M., 
"  together  with  every  other  child  born  of  the  body  of  the  said 
M.  ;"it  was  held,  that  this  description  did  not  embrace  two 
illegitimate  children  of  M.  born  subsequently  to  the  will  and 
before  the  execution  of  a  codicil  (which  was  contended  to  be 
a  republication  of  the  will,  thereby  bringing  the  terms  of  the 
description  down  to  the  date  of  the  codicil) ;  the  Lord  Chancellor 
(Lyndlmrsf)  being  of  opinion  that  there  was  nothing  to  shew  by 
necessary  implication  that  the  testator  intended  the  bequest  to 
be  to  illegitimate  children. 

And  even  if  the  testator,  in  such  codicil,  recognise  as  his  own 
an  illegitimate  child  born  since  the  execution  of  his  will,  this  is 
not  sufficient  to  entitle  such  child  to  claim  under  a  bequest  in 
the  will,  in  favour  of  the  future  children  of  the  testator  by  a 
particular  woman  (n). 

But  the  strongest  case  of  this  kind  is  Bagley  v.  Mollard  (o), 
where  a  testator  gave  the  residue  of  his  property  equally  between 
the  children  of  his  son  W.  and  of  two  other  children  ;  and  it  was 
held,  that  an  illegitimate  child  of  W.  was  not  entitled  to  share  in 
the  residue ;  though  the  testator,  in  the  same  will,  had  made  a 
specific  bequest  to  her,  by  the  description  of  the  only  surviving 
child  of  his  son. 

In  all  the  preceding  cases  legitimate  children  were,  or  might 
have  been,  entitled  under  the  bequest ;  and  this  possibility  (ac- 
cording to  the  principles  of  construction  already  laid  down)  was 
fatal  to  the  claim  of  the  illegitimate  children.  In  none  of  the 
wills  was  there  such  a  manifestation  of  an  intention  to  use  the 
word  children  in  any  other  than  its  ordinary  legal  signification 
(namely,  legitimate  offspring),  as  could  form  the  ground  of  a 
judicial  determination  ;  and  they  shew  that  the  circumstances  of 
the  testator  being  a  bachelor,  and  having  illegitimate  children  at 
the  time  of  the  will,  and  of  some  of  such  children  being  the  ex- 
press objects  of  his  bounty,  and  described  as  the  "  children  "  of 


(m)  3  Russ.  370. 

(n)  Arnold  v.  Preston,  18  Ves.  288. 


(o)  1  R.  fc  My.  581.     [But  see  Owen 
v.  Bryant,  2  D.  M.  &  Gr.  697,  post.] 
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the  person  to  whose  "  other "  children  the  gift  in  question  is  CHAP.  xxxi. 
made,  are  not  sufficient  to  divert  the  word  from  its  established 
signification.  In  such  cases,  the  conjecture,  though  highly 
reasonable,  that  the  testator  meant  by  the  devise  to  discharge 
the  moral  obligation  of  providing  for  his  illegitimate  offspring  is 
sacrificed  to  the  general  principle  that  "  children/'  in  its  primary 
and  unexplained  sense,  imports  legitimate  children  only. 

It  is  of  course  no  objection  to  the  claim  of  illegitimate  children  Bastards  take 
that  they  are  styled  children,  if  they  are  otherwise  identified,  as  Jion^f^Mi"11" 
in  the  case  of  a  legacy  to  "  my  son  John,  or  my  granddaughter  dren,  where. 
Mary,"  the  testator  having  no  child  or  grandchild   of  those 
names,  except  such  as  are  illegitimate  (/?). 

It  is  equally  clear,  that  where  the  devise  is  to  the  children  Gift  to  children 
"now  living"  of  a  person  who  has  no  other  than  illegitimate  "  now  living." 
children  at  the  date  of  the  will,  they  are  entitled  (q). 

[So  in  Gabb  v.  Prendergast  (r),  where  the  ultimate  limitation 
in  a  settlement  was  "  to  all  the  children,  as  well  those  already 
born  as  hereafter  to  be  born  of  A.  and  B.  his  wife/'  audit 
appeared  that  B.  had  illegitimate  children  living  at  the  date  of 
the  settlement,  of  whom  A.  was  the  reputed  father,  but  no 
legitimate  children  by  him.  Sir  W.  P.  Wood,  V.  C.,  held  the 
illegitimate  children  to  be  entitled.] 

Upon  the  same  principle,  a  gift  to   "the  children  of  the  late  children  of  a 
C./'  a  person  who,  at  the  date  of  the  will,  was  dead,  leaving  ^ceased  per- 
illegitimate,  but  no  legitimate,  children,  has  been  held  to  be  good 
as  to  such  illegitimate  children  (s) . 

[And  where  (t)   a  testator,  who  at  the  time  he  made  his  will  Gift  to  a  person 

cohabited  with  a  woman  named  A.,  and  had  by  her  two  children  tj11  mai™ge, 

then  to  her 
W.  and  II .,  gave  a  sum   of  money  in  trust  to  pay  to  A.  the  children. 


(p)  Rivers' s  case,  1  Atk.  410 ;  \Eentley  seems  to  have  been  the  opinion  of  Sir  J. 

v.  Blizard,  4  Jur.  N.  S.  652.]  Stuart,  V.  C.,  that  if  the  gift  were  to  the 

(q)  Blundell  v.  Dunn,  cit.  1  Mad.  433,  children  of  a  woman  who  at  the  date  of 

though   the   construction  was  somewhat  the  will  had  only  illegitimate  children, 

aided  by  the  context.  and  was  presumably  past  childbearing, 

[(r)  1  Kay  &  J.  439.      The  V.  C.  ex-  the  case  would  have  been  the  same  ;  for, 

pressed  an  opinion  that  the  construction  in  a  case  involving  such  circumstances 

would  have  been  different  in  the  case  of  (In  re  Overkill,    1  Sm.  &  Gif.    362),    he 

a  will,   because  a  will  would  point  to  a  received  evidence  of  the  woman's   age. 

class  of  persons  at  the  testator's  death.  But  in  Jee  v.  Audley,  1   Cox,   324,    Sir 

But  considering  the  word  "already,"  qu.]  L.  Kenyan,  M.  E,.,  would  not  allow  him- 

(s)  Lord  Woodhouselee  v.  Dalrymple,  self  to  be  influenced  in  the  construction 

2  Mer.  419.     The  terms  of  the  bequest  of  a  will  by  the  presumption  that  two 

shew  that   the  fact  of   C.'s  death   was  persons,   husband   and   wife,   of  a   very 

known  to  the   testator.       [Otherwise  it  advanced  age,   could  not  have  children, 
must    have    been    proved    aliunde,    see  (t)  In  re  Connor,  2  Jo.  &  Lat.  456.] 

Herbert's  Trusts,  1  Johns.  &  H.  121.    It 
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To  children  (in 
the  plural)  of 
a  deceased 
person,  there 
being  only  one 
legitimate 
child. 


Remark  upon 
Hart  v.  Du- 
rand,  and 


[annual  interest  "  during  her  life  or  until  she  married,  for  the 
support  of  her  children  \V.  and  R. ;  and  in  case  of  her  death  or 
marriage  to  apply  it  to  the  use  of  her  children ;  and,  on  their 
coming  to  the  age  of  twenty-one,  to  divide  the  same  sum  between 
them :  "  it  was  held,  upon  the  construction  of  the  will,  that  the 
only  children  intended  by  the  testator  to  take  the  capital  were 
those  named  in  the  provision  for  support  during  A/s  lifetime.  It 
could  not  mean  children  by  marriage,  for  the  right  of  the  children 
to  the  present  enjoyment  of  the  fund  was  to  depend  on  the 
happening  of  the  very  event  from  which  the  legitimate  children 
were  to  spring.] 

The  characteristic  feature  of  these  cases,  as  distinguished 
from  those  of  the  former  class,  is,  that,  according  to  the  state  of 
facts  existing  when  the  will  was  made,  legitimate  children  never 
could  have  claimed  under  the  gift. 

In  some  instances,  however,  of  gifts  to  the  children  of  a 
deceased  person,  illegitimate  objects  have  been  excluded,  though 
such  exclusion  was  not  called  for  by  the  principle  which  nega- 
tives the  claim  of  objects  of  this  description,  if  in  any  event 
such  claim  might  have  come  into  competition  with,  and  have 
been  superseded  by,  the  claim  of  legitimate  children. 

As,  in  Hart  v.  Durand  (v),  where  the  bequest  was  "  to  the 
sons  and  daughters  of  the  late  J.  D.,"  and  there  was  only  one 
legitimate  child  (a  daughter),  to  whom,  it  was  contended,  the 
words  te  sons  and  daughters  "  in  the  plural  could  not  apply ;  and, 
consequently,  that  an  illegitimate  son  and  daughter  then  existing 
might  be  admitted ;  but  the  Court  decided  against  their  claim ; 
the  Chief  Baron  (Macdonald)  observing,  that  the  introduction  of 
these  objects  would  not  satisfy  both  the  words,  i.e.,  sons  and 
daughters. 

So,  in  Swaine  v.  Kennerley  (v),  Lord  Eldon  decided,  that, 
under  a  devise  to  all  and  every  the  child  and  children  of  the 
testator's  late  son,  a  single  legitimate  child  was  entitled,  to  the 
exclusion  of  two  children,  who  were  illegitimate,  but  all  of 
whom  were  living  at  the  date  of  the  will;  and  his  Lordship 
refused  to  receive  extrinsic  evidence,  to  shew  that  the  illegitimate 
children  were  intended. 

It  will  be  observed,  that,  in  both  these  cases,  as  there  was 
only  one  legitimate  child  living  at  the  time  of  the  making  of 


(it)  §  Anst.  684. 


(v)  1  V.  &  B.  469. 
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the  will,  the  terras  of  the  gift,  which  embraced  a  plurality  of     CHAP,  xxxi. 

objects,  could  not  be  satisfied  without  letting  in  the  illegitimate  Swaine  v. 

children ;  and  the  argument  (which  is  conclusive  in  the  case  of  Kennerley- 

a  gift  to  the  children  of  a  living  person)  that  the  testator  may 

have  contemplated  an  accession  to  the  number  of  objects  by 

future  births,  or  their  total  change  by  means  of  births  and 

deaths,  is  inapplicable  where  (as  in  this  instance)  the  parent 

was  dead  when  the   will  was  made.     These  cases,  therefore, 

appear  to  have  carried  the  exclusion  of  illegitimate  children  a 

step  too  far ;  and  it  is  not  surprising  to  find  that  they  have 

been  since  departed  from. 

Thus,  in  the  case  of  Gill  v.  Shelley  (a?),  where  A.  by  a  testa- 
mentary appointment  gave  her  real  and  personal  estate  to  her 
husband  M.  for  his  life,  and  directed  that,  after  his  death,  such 
residue  should  be  divided  amongst  certain  classes  of  persons 
mentioned  in  her  will ;  adding,  "  amongst  whom  I  include  the 
children  of  the  late  Mary  Gladman."  Mary  Gladman  was  then 
dead,  having  left  two  children,  one  legitimate,  and  the  other 
(being  born  before  her  marriage)  illegitimate.  Sir  J.  Leach, 
M.  By.,  said,  that,  if  Swaine  v.  Kennerley,  and  Hart  v.  Durand, 
had  not  been  distinguishable  from  the  case  before  him,  he  should 
have  felt  no  hesitation  in  overruling  them ;  and  decreed,  that 
the  illegitimate  child  was  entitled  to  share  in  the  residue. 

The  only  apparent  distinction  between  these  cases  and  Gill  v.  Remark  on 
Shelley,  is,  that  in  them  the  bequest  was  to  child  and  children,  GUl  v-  SMley' 
but  which,  it  is  conceived,  makes  no  real  difference,  since  the 
testator  evidently  uses  the  singular  number,  not  with  a  view  to 
the  then  existing  state  of  the  class,  but  in  contemplation  of  the 
possible  event  of  its  being  reduced  to  a  single  object  in  the 
interval  between  the  making  of  the  will  and  the  death  of 
the  testator.  [And,  accordingly,  in  the  case  of  Leigh  v. 
Byron  (y),  where  a  testator  made  a  bequest  unto  and  equally 
amongst  all  and  every  the  children  of  his  late  nephew  A,  who 
should  attain  twenty -one ;  and  if  there  should  be  but  one  such 
child,  then  to  such  one  child;  and  it  appeared  that  A.  was 
dead  at  the  date  of  the  will,  having  left  one  legitimate  and  two 
illegitimate  children :  Sir  /.  Stuart,  V.  C.,  held  the  two  latter 
entitled  to  share  in  the  bequest ;  thinking  that  the  words  "  if 
there  should  be  but  one  such  child"  only  cut  down  the  previous 

(x)  2  R.  &  My.  336,  [Cf.  Crook  v.  Wh&ley,  7  D.  M.  &  G.  490  ante,  p  139. 
(y)  1  Sm.  &  Gif.  486.] 
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What  shews 
that  testator 
does  not  con- 
template mar- 
riage. 


[words  of  gift  in  the  event  of  all  the  other  children  afterwards 
dying  under  twenty-one.]  It  is  submitted,  therefore,  that  the 
cases  of  Swaine  v.  Kennerley,  and  Hart  v.  Durand,  may  be  con- 
sidered as  overruled. 

It  has  been  shewn,  that  where  a  testator,  married  or  unmar- 
ried, gives  to  his  children  by  a  woman  not  then  his  wife,  he  will 
be  presumed  (the  contrary  not  appearing)  to  mean  legitimate 
children,  and,  by  necessary  consequence,  to  contemplate  mar- 
riage with  her.  But  it  is  settled,  that  if  a  married  man,  after 
making  a  disposition  in  favour  of  his  children  by  a  particular 
woman,  shews,  by  the  context  of  the  will,  that  he  expects  both 
his  wife  and  the  woman  in  question  to  survive  him,  this,  being 
incompatible  with  the  supposition  of  his  contemplating  mar- 
riage with  her,  is  considered  to  indicate  that  he  means  illegiti- 
mate children  only. 

Thus,  in  the  well-known  case  of  Wilkinson  v.  Adam  (z),  where 
a  testator,  being  married,  but  having  children  by  a  woman 
named  Ann  Lewis,  devised  to  his  wife  for  life  a  certain  mansion- 
house,  and,  after  her  decease,  to  Ann  Lewis  (who  then  lived 
with  him)  for  life,  provided  she  continued  single  and  unmarried; 
and,  subject  thereto,  he  devised  the  whole  of  his  estate  (after 
limiting  a  term  of  years  thereout),  in  trust  for  the  children  which 
he  might  have  by  the  said  Ann  Lewis,  share  and  share  alike,  and 
to  his,  her,  and  their  heirs  for  ever;  and,  in  default  of  such  child 
or  children,  over.  He  also  bequeathed  to  Ann  Lewis  an  annuity 
for  the  care,  management,  and  guardianship  of  each  of  the 
children.  By  a  codicil,  (but  which,  being  unattested,  was  in- 
operative to  affect  the  construction  of  the  devise  (a}},  the  testator 
declared  that  his  meaning  was  to  include  three  children  of  the 
said  Ann  Lewis,  (naming  them,)  The  question  was,  whether 
the  illegitimate  children  of  the  testator  by  Ann  Lewis,  living  at 
the  time  of  the  making  of  the  will,  could  take  under  the  devise 
in  the  will.  It  was  contended,  on  the  authority  of  the  preceding 
cases,  that  the  testator  must  be  considered  to  contemplate  the 
events  of  his  wife  dying  and  his  marrying  Ann  Lewis,  and 
having  legitimate  children  by  her;  that  the  intention  was  clear 
that  after-born  children  should  take,  and  it  would  be  extremely 
difficult  on  the  words  to  hold  the  devise  good  as  to  those  already 


(z)  1  V.  &B.  422.  [Of  this  case,  Sir 
/.  K.  Bruce  said  it  had  often  been  con- 
sidered to  go  to  the  extreme  verge  of  the 


law,  Warner  v.  Warner,  15  Jur.  142.] 
(a)  Supra,  vol.  i.  72. 


TO    ILLEGITIMATE    CHILDREN.  213 

born,,  and  not  as  to  those  afterwards  born.     But  Lord  Eldon,     CHAP.  xxxi. 
assisted  by  Thompson,  B.,  and  Le  Blanc,  J.,  and  Gibbs,  J.,  held, 
that  the  three  children  were  entitled,  by  the  effect  of  the  whole 
will.     The  Judges  grounded  their  opinion  on  the  manner  in 
which  the  testator  described  the  children  themselves,  and  Ann 
Lewis,  their  mother,  as  living  with  him  whilst  his  wife  was  then 
alive,  the  mode  in  which  he  appointed  her  guardian  of  such 
children,  the  limiting  her  annuity,  and  her  compensation  for 
the   guardianship  to   the   time    of  her  continuing  single  and 
unmarried  (b),  with  many  other  passages  in  the  will;  and  they 
laid  particular  stress  on  the  devise  of  the  mansion  to  the  tes-  Effect  where 
tator's  wife  for  life,  and,  after  her  decease,  to  Ann  Lewis  for  her  vldet  foV^his 
life,  and  then  to  the  children ;  for,  supposing  these  devises  to  wi.fe  and  his 
take  place  in  the  order  in  which  they  stood,  the  wife  of  the  another  woman 
testator  must  have  survived  him,  and  his  children  by  Ann  Lewis  in  same  wiu< 
must  consequently  have  been  illegitimate  (c].     Lord  Eldon  con- 
curred generally  with  the  Judges  as  to   illegitimate  children 
being  intended;  and,  with  regard  to  the  objection  that  they 
could  not  take  as  a  class,  though  they  might  by  a  description 
amounting  to  designatio  personarum,  his  Lordship    considered 
that  as   decided  by  Metham  v.  Duke  of  Devon  (d),  whatever 
might  have  been  his  opinion  if  it  were  res  integra.     In  con- 
cluding  an   elaborate  judgment,   his   Lordship  expressed   his 
opinion,  that  it  was  impossible  that  the  testator,  a  married  man, 
with  a  wife,  who,  he  thought,  would  survive  him,  providing  for 
another  woman  to  take  after  the   death  of  his  wife,  and  for 
children  by  that  woman,  could  mean  anything  but  illegitimate 
children.     They  took,  therefore,  by  necessary  implication,  on 
the  face  of  the  will  (e). 

Lord  Eldon's  doctrine,  that  the  intention  to  give  to  illegiti-   Parol  evidence 
mate  children  (as  distinguished  from  legitimate  children)  must 
appear  on  the  face  of  the  will,  is  not  to  be  understood  as  pre- 
cluding all  inquiry  into  the  state  of  the  testator's  family  (/). 

(6)  These    circumstances    alone   were  (e)  This  is  a  very  brief  summary  of  the 

clearly  insufficient  to  vary  the  construe-  grounds  of  the  judgment,  which  should 

tion.  be  perused  by  every  inquirer  into  this 

(c)  Unless  in  the  case  of  a  divorce,  subject. 

which  a  man,  especially  when  making  a  [(/)  Lord  Eldon  stated  his  opinion  to 

provision  for  his  wife,  can  hardly  be  sup-  be,  that  "taking  the  fact  as  established, 

posed  to  contemplate.       It  is   singular,  that  there  were  children  who  had  gained 

however,   that   this   possible   event   was  the  reputation  of  being  his  children,   it 

not  adverted  to  in  a  case  which  under-  did  necessarily  appear  on  the  will  itself 

went  such  elaborate  discussion.  that  the  testator  intended  those  children." 

(d)  1  P.  W.  529.  Therefore,  to    prove  the    existence  and 
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Thus,  in  the  case  of  a  devise  to  "my  children  now  living"  (g], 
or  "to  the  children  of  A.,"  a  deceased  person  (h),  it  is  not  known 
by  a  mere  perusal  of  the  will,  whether  legitimate  or  illegitimate 
children  were  intended;  and  yet,  when  it  is  ascertained  that 
there  were  no  other  than  the  latter  objects  in  existence,  the 
conclusion,  that  he  meant  illegitimate  children,  is  irresistible. 

The  characteristic  of  these  cases  is,  that,  according  to  the 
events  existing  at  the  making  of  the  will,  legitimate  children 
never  could  have  claimed  under  the  bequest,  and,  therefore, 
could  not  have  been  in  the  testator's  contemplation.  The  rule 
(expressed  in  accommodation  to  the  cases  in  question)  may  be 
stated  thus  :  In  order  to  let  in  illegitimate  children  under  a  gift 
to  children,  it  must  be  clear,  upon  the  terms  of  the  will,  or  accord- 
ing to  the  state  of  facts  at  the  making  of  it,  that  legitimate  children 
never  could  have  taken.  This,  it  is  submitted,  is  the  spirit  and 
meaning  of  Lord  Eldon's  position  in  Wilkinson  v.  Adam,  and 
forms  a  test  by  which  the  claim  of  illegitimate  children  is  always 
to  be  tried.  Unfortunately,  however,  this  principle  has  not 
been  invariably  adhered  to ;  and  even  the  anxious  effort  of  Lord 
Eldon,  to  place  the  doctrine  on  a  firm  and  intelligible  basis,  has 
not  had  the  effect  of  securing  uniformity  of  decision  on  this 
important  subject. 

Thus,  in  Beachcroft  v.  Beachcroft  (i),  where  a  testator  who 
resided  in  the  East  Indies,  and  was  a  bachelor,  and  had  had 
several  children  by  a  native  woman,  bequeathed  as  follows  :— 
(<  To  my  children,  the  sum  of  pounds  sterling,  5.000  each;  to  the 
mother  of  my  children,  the  sum  of  sicca  rupees  6,000,  which  I 
request  my  executors  will  secure  to  her  in  the  most  advantageous 
way."  The  question  was,  whether  the  illegitimate  children  were 
entitled?  Sir  T.  Plumer,  V.  C.,  decided  in  the  affirmative. 
He  referred  to  Goodinge  v.  Goodinge  (k),  and  Crone  v.  Odell  (I), 
as  authorities  that  parol  evidence  was  admissible  as  to  the  state 
of  the  testator's  family  when  he  made  his  will;  and  observed, 
that,  in  the  case  of  a  latent  ambiguity,  parol  evidence  was 
admissible  to  prove  the  identity  of  the  person  intended  to  take, 
whether  an  individual  or  a  class.  That  it  had  been  established 


[reputation  of  the  children,  he  did,  in 
pert'ect  accordance  with  the  current  of 
authority,  admit  extrinsic  evidence.  See 
1  V.  &  B.  462,  463.] 


(g)  Blundell 
433,  ante,  p.  209. 


cit.    1  Mad. 


(h)  Lord  Woodhouseleev.  Dalrymple, 
2  Mer.  419,  ante,  p.  209. 
(i)  1  Mad.  430. 
(k)  1  Ves.  231. 
(I)  1  Ba.  &  Be.  4S1. 
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by  Met  ham  v.  Duke  of  Devon,  and   Wilkinson  v.  Adam,  that     CHAP.  xxxr. 

illegitimate  children  might  take  as  a  class ;  that  if  the  words hell  to 

had  been  "  my  present  children/'  they  might  have  taken  as  a  ^^^ 
class,  to  be  ascertained  by  evidence,  and,  being  unmarried  (m),  children. 
he  must  have  meant  his  illegitimate  children.  His  Honor 
admitted  that  the  word  "  present "  was  not  introduced  in  this  judgment  in 
will ;  but  he  observed,  that  the  general  presumption  is,  that  a  ~e™ro  v' 
man,  sitting  down  to  make  his  will,  designs  a  benefit  to  some 
existing  object,  and  it  was  extravagant  to  suppose  that  the  tes- 
tator had  only  future  possible  children  in  view,  disregarding 
those  whom  he  was  in  the  habit  of  denominating  and  treating 
as  his  children.  Giving  to  each  a  definite  portion,  5,000/.,  and 
the  ultimate  residue  to  his  collaterals,  shewed  that  he  had  a 
definite  number  in  view,  and  that  he  recognised  his  legitimate 
relatives  as  having  a  preferable  title  to  a  part  of  his  fortune. 
That  was  rational  enough,  if  he  was  providing  for  illegitimate 
children,  but  was  very  unlikely,  if  he  was  providing  for  future 
legitimate  [children.  "  For  all  these  reasons,"  said  his  Honor, 
"  I  think  it  is  reasonable  to  interpret  the  words  '  my  children 3 
in  the  same  way  as  if  he  had  said,  'my present  children/  But 
this  construction  of  the  will  does  not  depend  merely  upon  the 
first  clause  of  it ;  for  the  next  clause  clearly  shews  what  was 
meant,  '  To  the  mother  of  my  children  the  sum  of  sicca  rupees 
6,000,  which  I  request/  &c.  Was  that  a  provision  proper  for 
the  intended  wife  of  a  man  of  his  fortune  ?  Is  it  probable  that, 
after  giving  one  whom  he  thought  fit  to  be  his  wife  so  small  a 
sum,  he  should  think  it  necessary  that  his  executors  should 
secure  it  for  her  (n)  ?  Did  anybody  ever  describe  his  wife  by 
the  term  '  mother  of  my  children  ?  '  If  she  had  no  children  she 
would  not  have  taken  under  this  bequest.  This  second  clause 
of  the  will  is  explanatory  of  the  first;  for,  when  once  it  is  under- 
stood he  therein  meant  to  describe  some  person  who  had  already 
become  the  mother  of  his  children  he  then  had,  he  must,  under 
the  term  '  children/  have  comprehended  children  already  born, 
and,  consequently,  as  he  was  unmarried,  his  illegitimate  chil- 
dren; and  he  must  be  supposed  to  have  used  the  same  word 
'  children '  in  the  preceding  clause  in  the  like  sense.  I  think, 
therefore,  it  is  clear  that  existing  persons  were  meant,  and  that 

(m)  That  this  circumstance  alone  will  (n)  Compare  the  general  scope  of  this 

not  let  in  illegitimate  children,  see  Kene-      reasoning  with  that   of  Lord  Eldon,  in 
lei  v.  Scrafton,  3  East,  530.  Wilkinson  v.  Adam,  1  V.  &  B.  460. 
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CHAP.  XXXI. 


they  take,  as  in  the  case  of  Wilkinson  v.  Adam,  as  designated 


persons/' 


more  embarrassing  to  a  Judge  could  hardly  have  oc- 
Beachcroft.  curred,  for  no  man,  reading  this  will  with  the  knowledge  of  the 
testator's  situation,  could  really  entertain  a  doubt  as  to  illegiti- 
mate children  being  the  objects  intended;  but  that  there  was 
ground  for  holding  judicially  that  such  objects,  and  such  alone, 
were  "upon  the  face  of  the  will"  manifestly  and  incontrovertibly 
pointed  out,  is  not  equally  clear.  The  circumstance  of  the 
amount  of  the  bequest  to  the  children  and  their  mother,  and  the 
terms  in  which  it  was  given,  as  differing  from  the  mode  in  which 
a  testator  would  refer  to  and  provide  for  his  future  wife  and  her 
children,  furnished  exactly  that  species  of  conjecture,  which  in 
Cartwright  v.  Vawdry  (o)  was  held  insufficient  to  let  in  the  illegiti- 
mate child.  Indeed  the  division  into  fourths  in  that  case  supplied 
a  stronger  argument  than  the  frame  of  the  will  in  the  case  under 
consideration ;  and  with  respect  to  the  argument  founded  on  the 
bequest  to  the  mother  of  the  children,  as  shewing  that  the  testator 
referred  to  existing  children,  that  is,  children  then  having  a 
"  mother/'  it  is  to  be  observed  that  the  bequest  to  the  mother  is 
wholly  dependent  on,  and  is  regulated'  by,  the  construction  of 
the  gift  to  the  children;  for,  if  the  gift  to  the  children  standing 
alone  would  extend  to  future  legitimate  children,  then  the  gift  to 
their  mother  would  be  a  gift  to  the  mother  of  the  testator's  legi- 
timate children,— in  other  words,  to  his  wife. 
Construction  jn  t^e  course  of  his  judgment  the  Vice-Chancellor  is  made  to 

not  to  be  made  " 

to  depend  on      say,  "  That  no  case  has  been  found,  where,  when  the  word  chil- 

whether  legiti-  ^ren  ^as  ^een  usec^  *n  ^e  w^  °^  a  Putative  father,  who  has  no 
mate  children  legitimate  children,  it  has  been  held  that  illegitimate  children 
cannot  take;"  [nor,  it  may  be  added,  can  any  such  case  be 
found  at  the  present  day:  and]  the  case  of  Beachcroft  v.  Beach- 
croft  has  even  been  cited  by  a  text-writer  (p)  in  support  of  the 
general  proposition,  that  a  bequest  to  children  by  a  bachelor 
having  illegitimate  children  applies  to  such  children.  [But 
clearly  that  case  does  not  go  so  far ;  since  the  decision  of  the 
learned  Judge  was  rested  on  the  ground  that  the  whole  tenor  of 
the  will  shewed  that  present  children  were  referred  to.  In  any 
other  view  the  case  is  opposed  to  all  the  authorities;  for,  as  there 
was  a  provision  both  for  the  children  and  their  mother,  the  will 

(o)  Ante,  204.  (p)  Preston  on  Legacies,  201. 
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[would  not  have  been  revoked  by  marriage  with  her  and  the     QHAP.  xxxi. 
subsequent  birth  of  children  (g) :  thus  legitimate  children  might 
have  taken;  and  illegitimate  children  must,  therefore,  have  been 
excluded. 

Since  the  statute,  1  Viet.  c.  26,  a  will  not  operating  as  an  Effect  of  l  Viet. 
appointment  is  under  all  circumstances  absolutely  revoked  by  sirucj,ion  of U 
marriage  (r),  and  a  gift  by  a  bachelor  to.  his  children  can  never,  gifts  to 
therefore,  take  effect  in  favour  of  legitimate  children  (s) ;  conse-  chifdren?  ° 
quently,  and  as  the  testator  must  be  presumed  to  be  aware  of 
the  law,  such  a  gift  seems  to  come  under  precisely  the  same 
head  as  a  gift  to  the  children  of  a  person  whom  the  testator 
knows  to  be  dead,  which,  as  we  have  seen,  will,  in  default  of 
legitimate  children,  take  effect  in  favour  of  those  who  are  illegi- 
timate.] 

Another  modern  case,  which  it  is  difficult  to  reconcile  with  the  illegitimate 
principles  deducible  from  the  general  current  of  the  authorities,  gntHie^  under 
is  Fraser  v.  Pigott  (/),  where  a  testator,  after  bequeathing  certain  gift  to  children 
bank  annuities  to  the  legitimate  and  illegitimate  children  byname 
of  his  two  sons  William  and  John,  gave  the  residue  of  his  estate 
to  his  said  sons  equally,  and  directed  that  if  either  of  them  should 
die  in  his  lifetime  the  moiety  of  his  deceased  son  should  go  to 
his  children ;  but  if  both  his  sons  should  die  in  his  lifetime,  he 
gave  the  same  to  and  amongst  all  their  children  equally.  Both 
the  sons  died  in  the  testator's  lifetime,  John  leaving  three  legiti- 
mate and  two  illegitimate  children,  and  William  leaving  three 
illegitimate  but  no  legitimate  children.  It  was  held,  that  the 
illegitimate  children  of  John  were  not  entitled  to  share  with  the 
legitimate  children  in  the  residue,  but  that  the  illegitimate  chil- 
dren of  William,  who  left  no  legitimate  child,  were  to  be 
admitted.  Lord  Lyndhurst,  C.  B.,  said,  "  It  seems  to  be  clear, 
upon  the  cases,  that  where  there  are  any  legitimate  children  to 
answer  this  description  of  children,  then,  according  to  the  rule  of 
law,  the  legitimate  children  only  will  take.  If  there  be  no  legi- 
timate children,  then  extrinsic  evidence  may  be  given  of  the 
persons  who  were  intended;  but  where  there  are  legitimate  and 
illegitimate  children,  legitimate  children  only  will  take  under 
the  description  of  children.  In  this  case  the  illegitimate 


[(q)  Ante,  vol.  i.  p.  116.  although   in   a  former   page    (338)   the 

(r)  Ib.  120.  point  had  been  referred  to  as  it  affected  a 

(s)  This  appears   to  have  been  over-  gift  to  a  "wife."] 
looked  in  Pratt  v.  Mathew,  22  Beav.  340  :  (t)  1  Younge,  354. 
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CHAP,  xxxi.     children  of  William  Fraser,  and  the  legitimate  children  only  of 

John  Fraser,  appear  to  me  to  be  entitled." 

Remarks  on  This  decision,  so  far  as  it  operated  to  admit  the  illegitimate 

V  children  of  William  to  participate  in  the  residue,  stands  directly 

opposed  to  the  principles  and  doctrines  of  the  long  line  of  cases 
treated  of  in  this  chapter,  from  Cartwright  v.  Vawdry  to  Bagley 
v.  Mollard,  including  a  decision  of  the  noble  Chief  Baron  him- 
self, when  Lord  Chancellor  (u).  To  say  that  illegitimate  children 
can  take  under  a  bequest  which  would  have  applied  to  legitimate 
objects  if  there  had  been  any  such,  makes  the  construction  of 
the  will  dependent  on  subsequent  events,  as  the  testator's  son 
William,  who  was  then  living,  might  have  had  legitimate  children 
in  the  interval  between  the  making  of  the  will  and  the  testator's 
death ;  and  as  such  children  would  have  taken,  the  illegitimate 
children,  according  to  the  established  doctrine  of  the  cases, 
clearly  could  not.  His  Lordship's  remark,  as  to  the  admissi- 
bility  of  extrinsic  evidence,  is  no  less  exceptionable  than  his 
decision.  The  office  of  extrinsic  evidence  in  these  cases  is,  to 
ascertain  the  state  of  facts  existing  at  the  date  of  the  will,  which 
often  throws  light  upon  a  testator's  intention,  and  is  properly 
admissible  for  that  purpose  (v).  But  if  this  eminent  Judge  is  to 
be  understood  to  mean,  that  because  in  event  no  legitimate  child 
happens  to  claim  under  a  bequest  to  children,  extrinsic  evidence 
is  admissible  to  shew  that  the  testator  actually  meant  to  com- 
prise illegitimate  children  under  the  description  of  children,  his 
position  is  directly  encountered  by  a  crowd  of  decisions  and 
dicta,  including  those  of  Lord  Eldon,  who,  we  have  seen,  in  his 
elaborate  judgment  in  Wilkinson  v.  Adam,  earnestly  and 
repeatedly  inculcated  the  doctrine,  that  the  intention  in  favour 
of  illegitimate  children  must  appear  by  necessary  implication  on 
the  face  of  the  will  itself.  If  the  testator's  sons,  John  and 
William,  had  been  dead  at  the  date  of  the  will,  the  decision  would 
have  been  consistent  with  antecedent  adjudications ;  and  as  they 
are  called  in  the  statement  of  the  will,  in  the  report  of  the  case, 
the  testator's  late  sons,  a  cursory  perusal  of  the  case  is  likely  to 
lead  to  an  impression  that  such  was  the  fact ;  but  from  the  tenor 
of  the  whole  statement  it  is  evident,  that  the  sons  died  after  the 
making  of  the  will,  and  therefore  the  attempt,  in  this  manner, 
to  reconcile  the  case  with  anterior  determinations,  fails  (a?). 

(u)  See  Mortimer  v.    West,    3  Russ.  (v)  Ante,  ch .  xiii. 

370.  [(#)  In  the  case  of  James  v.  Smith,  14 
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It  is  a  consequence  of  the  doctrine  which  excludes  illegitimate     CHAP,  xxxi. 
children,  if  legitimate  children  could  have  taken  under  the  gift,  Legitimate  and 
that  they  cannot  botli  take  under  the  same  description,  or  as  ^fj*1^^^ 
belonging  to  the  same  class.     This  was  pressed  as  an  argument  take  under 
against  the  illegitimate  children  in  Wilkinson  v.  Adam,  for  it  was  JjJJJJ®  descnP- 
said,  that  if  the   testator  had  had  legitimate  children  by  Ann 
Lewis,  they  would  have  taken,  and  it  was  clear  that  both  could 
not  take  under  the  same  description.     The  Judges  who  decided 
that*  case  did  not  assent  to  this  as  a  general  rule,  but  they  were 
of  opinion  that  if,  in  the  event  suggested,  both  could  not  take, 
the  illegitimate  "children  would  take  exclusively.     Lord  Eldon 
said  it  was  very  difficult  to  persuade  him  that  both  could  take 
under  the  same   description  ;  but,  he  added,  that  if,  upon  the 
context  of  the    will,  illegitimate   children  were   proved  to  be 
intended,  the  question  would  never  have  arisen,  as  then  marriage 
and  the  birth  of  children  would  have  been  a  revocation.      With 
great  deference  to  his  Lordship,  however,  it  is  submitted,  that 
the  question  would  have  been  precisely  the  same  on  the  point  of 
revocation  ;  for,  as  marriage  and  the  birth  of  children  did  not, 
even  in  the  then  state  of  the  law,  revoke  a  will  in  which  the  wife 
and  children  were  provided  for,  it  followed  that,  if  legitimate 
children  could  take  under  the  description  of  children,  the  will 
would  not  be  revoked  ;  if  otherwise,  it  would. 

But   legitimate  and  illegitimate  children  may  of  course  be  But  may  take 
comprehended  in  the  same  devise,  under  a  designatio  personarum 


applicable  to  both  ;  as  where  a  testator,  having  four  children,  rum  applicable 
two  of  each  kind,  gives  to  his  four  children  then  living.  This 
would  be  a  gift  to  them,  not  as  a  fluctuating  class,  with  a  possi- 
bility of  future  accessions,  but  to  four  designated  individuals  ; 
and  it  being  found  that,  to  make  up  the  specified  number,  it  was 
necessary  to  include  as  well  those  who  strictly  and  properly 
answered  to  that  character,  as  those  who  had  obtained  a  repu- 
tation of  being  such  persons,  the  inevitable  conclusion  is,  that 
the  latter  were  included  in  the  testator's  contemplation.  [It  is 
equally  clear  that  where  a  testator  includes  an  illegitimate  child, 
in  a  nominal  enumeration  of  "  his  children,"  and  then  gives 
property  to  "  his  said  children,"  the  illegitimate  child  is  entitled 


[Sim.  216,  Sir  L.  Shad-well,  V.  C.,  said  in  the  cases  of  Meredith  v.  Farr  and 

he  thought  the  decision  was  not  right.  Owen  v.  £ryant,    stated  presently  ;  but 

Upon  the  terms  of  the  will,  it  is  open  to  Lord  Lyndliursfs  judgment  goes  on  other 

the  application  of  the  principle  involved  grounds. 
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Where  testator 
shews  by  con- 
text that  he 
does  not  use 
"child"  in  its 
strict  sense. 


[to  share  with  the  legitimate,  it  being  the  same  thing  as  if  the 
testator  had  repeated  the  names  (y). 

In  some  recent  cases,  indeed,  a  similar  result  has  been  attained 
without  the  aid  of  such  an  express  term  of  reference  as  the  word 
"  said."  Thus,  in  the  case  of  Meredith  v.  Farr  (z),  a  testator 
first  bequeathed  a  sum  of  300Z.  in  trust  for  his  daughter  E.  W. 
for  life,  and  after  her  death  to  he  equally  divided  amongst  the 
children  of  his  daughters  M.  and  C.,  that  was  to  say,  one 
moiety  between  the  children  of  M.,  and  the  other  moiety  between 
the  children  of  C.  And  then  the  testator  gave  a  second  sum  of 
3007.  in  trust  for  C.  for  life,  and  after  her  death  "in  trust  for  all 
and  every  the  children  and  child  of  C.,  namely,  William,  John, 
Angelina,  Sarah."  A  third  sum  of  300/.  he  gave  in  trust  for  M. 
for  life,  and  after  her  death  "for  all  and  every  the  children  and 
child  lawfully  to  be  begotten  of  M.,  and  including  her  daughter 
Elizabeth,  aged  about  fourteen."  Of  the  enumerated  children 
of  C.  William  was  legitimate,  the  remaining  three  illegitimate. 
And  M.,  besides  Elizabeth  (who  was  illegitimate),  had  several 
legitimate  children  at  the  date  of  the  will.  It  was  held  by  Sir 
/.  Knight  Bruce,  V.  C.,  that  these  four  illegitimate  children 
took  interests  in  the  first  bequest  of  300/. 

Again,  in  the  case  of  Owen  v.  Bryant  (a),  where  a  testator  re- 
citing that  he  had  nine  children  by  his  then  present  wife,  viz.  A., 
B.,  &c.,  and  that  he  had  made  certain  provisions  for  his  four 
married  daughters,  and  wished  to  make  a  similar  provision  for  his 
unmarried  daughters,  which  he  accordingly  did  in  manner  ap- 
pearing by  the  will,  proceeded  to  give  the  proceeds  of  his  residu- 
ary real  estate  in  trust  for  his  wife  for  life,  remainder  between 
all  and  every  his  children  by  his  said  present  wife  who  should  be 
living  at  her  decease,  and  directed  his  trustees  to  hold  the  shares 
of  such  of  his  said  children  as  should  be  daughters  upon  certain 
specified  trusts.  It  appeared  that  A.  was  a  daughter  of  the 
testator's  wife  by  him  before  his  marriage  with  her;  but  it 
was  held  nevertheless  by  the  Lords  Justices,  that  this  child 
was  entitled  to  share  in  the  residuary  bequest  to  children  living 
at  the  wife's  decease.  Lord  Cranworth,  indeed,  relied  solely  on 
the  last  passage  containing  the  terms  "  said  children,"  coupled 


[(y)  Evans  v.  Davies,  7  Hare,  498. 
And  see  Hartley  v.  Tribber,  16  Beav. 
$10. 

(«)  2  Y.  &  C.  C.  C.  525. 


(a)  2  D.  M.  &  G.  697..  See  also 
Worts  v.  Culitt,  19  Beav.  421  ;  Tugwell 
v.  Scott,  24  ib.  141  ;  Allen  v.  Webster, 
6  Jur.  N.  S.  574. 
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[with  the  passage  which,  as  he  said,  preceded  it,  and  in  which  the  CHAP.  xxxi. 
testator  enumerated  his  children  by  name  :  but  for  that  clause 
he  should  have  thought  that  legitimate  children  only  were  in- 
tended. It  is  submitted,  however,  that  the  case  cannot  stand 
on  this  ground ;  for  those  terms  clearly  referred  to  the 
last  antecedent,  namely,  "  children  of  my  present  wife/7  in  the 
sentence  immediately  preceding,  and  not  to  the  former  passage 
in  which  the  names  of  the  children  occurred.  Sir  /.  Knight 
Bruce,  on  the  other  hand,  thought  the  intention  of  the  testator 
sufficiently  apparent  without  the  aid  of  those  words,  and  that 
consistently  with  the  authorities,  except,  perhaps,  Bagley  v. 
Mollard,  the  case  might  be  decided  according  to  the  plain 
intention  of  the  testator. 

Now,  it  is  not  forgotten  that  prima  facie  the  word  "children" 
means  legitimate  children;  but  the  presumption  in  favour  of 
a  testator  using  a  word  in  its  primary  sense  is  rebutted  by  an 
intention  appearing  on  the  face  of  the  will  to  use  it  in  a 
different  sense.  If,  therefore,  it  thus  appears  that  the  word 
children  is  intended  to  include  illegitimate  as  well  as  legitimate 
children,  the  Court  is  bound  so  to  construe  it  (b) .  Lord  Eldoris 
rule  against  legitimate  and  illegitimate  children  taking  together 
as  a  class  is  not  hereby  impugned :  the  class  of  legitimate 
children  entitled  may  indeed  be  extended  by  future  accessions ; 
but  the  illegitimate  take  as  personse  designatse.  There  is  no 
question  that  a  gift  "  to  the  children  of  A.  including  M."  (M. 
being  an  illegitimate  child)  will  be  effectual  to  give  M.  an 
interest,  and  yet  include  future  legitimate  children.  Then  the 
question  is,  if  the  testator  includes  the  illegitimate  child  under 
the  term  "  children  "  in  one  part  of  his  will,  but  not  expressly  so 
in  the  very  clause  of  bequest,  whether  a  different  construction 
is  to  prevail  ?  This,  it  is  conceived,  is  a  question  that  must  be 
answered  on  general  principles,  and  if  there  is  nothing  else  in 
the  case  those  principles  will  give  an  answer  in  the  negative ; 
for  when  words  occur  more  than  once  in  a  will  they  shall  be 
presumed  to  be  used  always  in  the  same  sense  (c).  The  exist- 
ence of  these  cases  will,  at  all  events,  render  it  unsafe  to  rely 
implicitly  on  the  case  of  Bagley  v.  Mollard.  The  cases  of 


[(6)  Wigr.  Wills,  Prop.  ii.  Q.  B.,  241.     But  see  Smith  v.  Lidiard, 

(c)  See  General  Rules  of  Construction,  3  Kay  &  J.  252,    ante,  p.  141;   Thomp- 

xviii.,  post  ;  and  see  ffusseyv.  Berkeley,  son  v.  Robinson.  27  Beav   486. 

2  Ed.  194  ;    Williams  v.  Evans,  22  L.  J., 
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CHAP.  xxxi.  [Meredith  v.  Farr  and  Owen  v.  Bryant,  it  is  to  be  observed,  go 
no  further  than  to  admit  as  children  the  very  persons  who  have 
been  described  as  children  by  the  testator ;  and  it  does  not 
follow,  nor  is  it  here  contended,  that  all  illegitimate  children,  if 
not  elsewhere  individually  designated  as  "  children,"  should  be 
admitted.  In  other  words,  by  calling  some  illegitimate  children 
of  A.  his  "children,"  the  testator  does  not  necessarily  prove 
that  he  means  all  illegitimate  children  of  A.  to  be  included  (d).] 
On  the  same  principle,  where  it  is  to  be  collected  from  the 
language  of  the  will  that  the  testator  intends  to  give  to  the 
children  of  himself  by  another  person,  whether  they  shall  turn 
out  to  be  legitimate  or  not,  they  are  entitled  in  either  cha- 
racter. 

Children  of  tes-  As  where  (e)  a  testator,  reciting  that  he  had  lately  married, 
tak°e,  whether  in  Scotland,  Jane  W.,  the  sister  of  his  late  wife,  bequeathed 
his  marriage  be  personal  estate  in  trust  for  his  said  wife  Jane  for  life,  and 
after  her  decease,  to  the  children  of  him  and  his  said  wife 
Jane ;  and  he  declared  that  his  wife  Jane  and  her  children 
should  take  the  provisions  thereinbefore  made  for  them,  in  the 
same  manner  as  if  she  had  been  married  to  him  according  to  the 
usage  of  the  Church  of  England,  and  such  marriage  had  been 
valid  according  to  the  law  of  England.  It  appeared  that  the 
marriage  was  void,  according  to  the  law  of  Scotland,  which 
nullifies  every  marriage  between  persons  within  the  prohibited 
degrees  of  propinquity  or  affinity  :  and  the  question  then  was, 
whether  the  child  born  at  the  date  of  the  will,  being  illegiti- 
mate, could  take  under  the  bequest ;  which  Sir  J.  Leach,  V.  C., 
decided  in  the  affirmative. 

Observations  Even  though  it  were  clear,  (and  it  would  certainly  be  diffi- 
V'  cult  to  deny,)  that,  had  the  testator  subsequently  married 
Jane  W.,  and  had  legitimate  children  by  her,  they  would  have 
taken  under  the  bequest ;  the  case,  it  is  conceived,  forms  no 
exception  to,  or  contradiction  of,  the  doctrine  that  both  legi- 
timate and  illegitimate  children  cannot  take,  as  belonging  to 
the  same  class ;  since  the  latter,  it  is  evident,  took,  not  by 
virtue  of  the  bequest  to  children  simply  as  such,  but  under  the 
clause  providing  for  the  event  of  the  marriage  proving  to  be 

[(d)  See  Meredith  v.  Farr  as  to  the  behind  the  question  whether  a  gift  to  tLe 

child  Keziah  ;  and  Dover  v.  Alexander,  future  bastards  of  a  woman  is  valid  ;  as 

2  Hare,    281,    where   the   argument   in  to  which  see  post,  sect.  3.] 
faTour  of  the  inclusion  of  bastards,  even  (e)  Bayley  v.  Snelham,  1  S.  &  St.  78. 

if  otherwise    effectual,  would   have   left 
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invalid,  and  which  must  be  considered  as  extending  the  bequest     on  A  p.  xxxi. 
to  illegitimate  as  well  as  legitimate  children.     In  effect,  there- 
fore, it  was  a  gift  to  the  children,  legitimate  or  illegitimate,  of 
A.;    and  the  case  merely  shews  that  they  may  take  under  a 
designatio  personarum  applicable  to  both. 

But  though  the  decision,  it  is  conceived,  may  thus  be  ren- 
dered consistent  with  the  general  principles  of  the  authorities, 
yet  it  should  not  be  concealed  that  the  Vice-Chancellor,  as  his 
judgment  is  reported,  decided  it  upon  the  broad  ground,  that  a 
bequest  in  those  terms  to  the  testator's  children  by  Jane  would 
apply  to  any  child  who  had  acquired  the  reputation  of  being 
such ;  and  his  Honor  is  even  made  to  cite  Wilkinson  v.  Adam 
as  authorising  the  proposition,  that  illegitimate  children  might 
take  under  such  a  bequest  as  occurred  in  that  case,  without  at 
all  adverting  to  its  special  circumstances,  which  Lord  Eldon  so 
elaborately  commented  on  and  distinctly  made  the  ground  of 
his  decision;  which  rendered  the  case  the  strongest  authority 
against  his  Honor's  doctrine ;  though  some  of  his  Lordship's 
positions,  we  have  seen,  require  to  be  a  little  modified  in  regard 
to  gifts  to  the  children  of  a  deceased  person. 

II.  It  is  now  clear  that  a  gift  to  a  natural  child  of  which  a  Illegitimate 
particular  woman  is  enceinte,  without  reference  to  any  person  as  ^^ 
the  father,  is  good.     Thus,  in  Gordon  v.   Gordon  (/),  where  a 
testator  recited  that  he  had  reason  to  believe  that  A.  was  then 
pregnant  by  him,  and  subsequently  directed  that  the  child  of 
which  she  was  then  pregnant  (not  repeating  the  words  "by  me") 
should  be  sent  to   England,  and    the  expense  paid  for  by  an 
annuity,  &c.     Two  questions  were  raised ;    first,    whether  the  Where  de- 
bequest  was  not  void,  on  the  principle  of  the  early  authorities,   cMldre 
as  a  gift  to  an  unborn  bastard ;  secondly,  whether  it  was  not  mother  only, 
invalid  as  a  gift  to  an  illegitimate  child  en  ventre  sa  mere,  by  a 
particular  man  (g}.     Lord  Eldon  said,  "  Upon  the  first  of  these, 
which  is  the  general  question,  I  remain  of  my  former  opinion, 
that  it  is  possible  to  hold,  consistently  with  the  opinion  of  Lord 
Coke,  that,  if  an  illegitimate  child  en  ventre  sa  mere  is   de- 
scribed, so  as  to  ascertain  the  object  intended  to  be  pointed 
out,  it  may  take  under  that  description.     Then,  with  regard  to 
the  application  of  that  principle   to  the   present  case,    I  stu- 

(/)  1  Her.  141.     See  also  judgment  in  Earle  v.  Wilson,  17  Ves.  532. 
(g)  See  infra. 


224  DEVISES    AND    BEQUESTS 

CHAP.  xxxr.  diously  abstain  from  expressing  any  opinion  as  to  what  it  would 
be  if  the  words  were  '  to  ray  child/  while  I  decide  that  the 
words  being  only  'the  child  with  which  A.  is  now  pregnant/ 
those  words  will  do,  so  as  to  give  effect  to  the  will  in  its 
favour." 

[So/  where  a  testator,  after  reciting  that  A.  (an  unmarried 
woman)  was  in  the  family-way,  bequeathed  the  residue  of  his 
personal  estate  to  the  child  with  which  she  might  be  enceinte 
at  the  time  of  his  decease,  it  was  held  that  the  obvious  intention 
of  the  testator  was  to  give  to  the  child  with  whom  A.  was  then 
enceinte,  if  born  after  his  death,  and  that  the  child  took  there- 
fore by  particular  description  (/*).] 

Distinction,  The   distinction  between  the  preceding  case   and  those   in 

tioiTof  children  which  the  parentage  of  the  father  forms  part  of  the  description 
en  ventre  refers  js  obvious.     Where  the  gift  is  to  the  child  with  which  a  par- 

to  the  father. 

ticular  woman  is  enceinte,  generally,  the  fact  of  birth  is  the 
Giftto  ille-  go}e  groun(j  Of  title,  and  that  is  easy  of  ascertainment.  On  the 
en  ventre  of  a  other  hand,  a  gift  to  the  child  with  which  a  woman  is  enceinte, 
*  fy  <*>  particular  man,  introduces  into  the  description  of  the  object 


man,  bad.  a  circumstance  which  the  law  treats  as  uncertain  (a  bastard 
being,  in  respect  of  his  paternal  parent  at  least,  films  nullius), 
and  which  it  cannot,  properly,  permit  to  be  inquired  into  ;  and 
the  devise  is  therefore,  unless  the  fact  in  question  can  be  assumed, 
necessarily  void.  And  this  principle,  it  seems,  extends  even  to 
gifts  by  a  testator  to  his  own  child,  if  the  fact  of  his  parental 
relation  to  the  object  be  unequivocally  made  part  of  the  qua- 
lification. 

Such  a  gift  held       Thus,  in  the   case  of  Earle  v.   Wilson  (i),   where  a  testator 

proceeding         bequeathed  to  "  such  child  or  children,  if  more  than  one,  as  M. 

from  the  father.  may  happen  to  be  enceinte  of  by  me,"  Sir  W.  Grant  held  it  to 
be  void.  There  was  no  gift,  he  said,  to  the  child  of  which  M. 
might  be  enceinte,  except  as  the  child  of  the  testator.  It  was 
not  a  matter  of  indifference  to  him  whether  that  child  should 
have  been  begotten  by  him  or  another  man  ;  therefore  he  could 
not  do  what  was  required,  that  is,  reject  the  words  "by  me" 
as  superfluous.  "  Suppose,"  the  learned  Judge  observed,  "  the 
words  '  as  she  may  happen  to  be  enceinte  of  by  me/  could  be 
taken  to  mean,  '  as  she  is  now  enceinte  of  by  me/  in  which  there 
is  considerable  difficulty;  yet  if  the  rule  of  law  does  not  ac- 

[(h)  Dawson  v.  Dawson,  6  Mad   292.]  (i)  17  Ves.  528. 
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knowledge  a  natural  child  to  have  any  father  before  its  birth,  CHAP.  xxxr. 
the  change  of  phrase  would  not  have  the  effect  of  making  the 
bequest  good.  He  means  to  give  to  an  unborn  bastard  by  a 
description  which  the  law  says  such  person  cannot  answer ;  and 
if  you  take  away  that  part  of  the  description,  non  constat  that 
the  gift  would  ever  have  been  made." 

It  will  be  observed  that  Lord  Eldon,  in  the  case  of  Gordon  v. 
Gordon  (k),  cautiously  abstains  from  giving  an  opinion  on  the 
point  decided  by  Sir  W.  Grant,  in  Earle  v.  Wilson,  and  had,  it 
seems,  obtained  the  concurrence  of  that  learned  Judge  in  the 
opinion  he  then  pronounced.  But  the  authority  of  Earle  v. 
Wilson  has  been  since  questioned  in  the  case  of  Evans  v.  M as-  Case  of  Evans 
sey  (I),  in  which  a  testator,  who  resided  in  India,  devised  as 
follows : — "  Having  two  natural  children,  and  the  mother  sup- 
posed to  be  now  carrying  a  third  child,  I  bequeath  the  whole  of 
my  property  in  England  at  this  time,  or  now  on  the  seas  pro- 
ceeding to  England,  to  be  divided  equally  between  them;  that  Gifttoillegiti- 
is  to  say,  if  another  child  should  be  born  bv  the  mother  of  the  matf  children 

,.,.",  .         ventre  held 

other  two,  in  proper  time,  that  such  child  is  to  have  one-third  good. 
of  such  property."  The  testator  appointed  certain  persons 
guardians  of  his  children,  and  in  the  bequest  of  the  residue 
expressed  himself  thus,  "  after  paying  my  natural  children  as 
aforesaid."  The  question  was,  whether  the  bequest  to  the 
child  en  ventre  sa  mere  was  made  to  it  as  the  child  of  the  tes- 
tator, or  whether,  on  the  other  hand,  it  was  not  to  the  child 
with  which  the  woman  was  enceinte,  without  reference  to  the 
father,  as  an  essential  part  of  the  description.  Richards,  C.  B., 
was  of  opinion,  that  the  bequest  was  good.  He  considered  the  Earle  v.  Wil- 
case  to  be  distinguished  from  Earle  v.  Wilson,  as  to  which,  ^  p 
however,  he  observed,  that  he  did  not  understand  the  grounds  &  B. 
upon  which  it  proceeded,  and  therefore  could  not  entirely  accede 
to  it ;  that  the  decision  excited  surprise  at  the  time,  and  that 
some  of  the  Judges  had  intimated  upon  several  occasions  dis- 
satisfaction with  it.  After  adverting  to  what  fell  from  Lord 
Eldon  in  Gordon  v.  Gordon,  the  learned  Chief  Baron  proceeded  : 
"  We  have  therefore  only  to  inquire,  in  this  case,  whether  there 
be  in  the  terms  of  the  present  bequest,  worded  as  it  is,  such  a 
condition  precedent  annexed  to  it  by  the  testator  as  by  necessary 
construction  requires,  that  in  order  to  give  effect  to  the  bequest, 

(Jc)  1  Mer.  141,  stated  ante,  p.  223.  (1)  8  Pri.  22. 

VOL.  II.  Q 
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CHAP.  xxxi.     the  child  must  be  shewn  to  be  the  testator's  child,  and  that  he 
meant  to  give  it  only  in  case  the  child  should  be  his ;  and  that 
not  only  by  matter  of  implication  or  argument,  but  of  clear 
illustration.     The  testator's  words  are,  '  Having   two   natural 
children,  and  the  mother  supposed  to  be  now  carrying  a  third 
Judgment  in      child.'     Now  he  does  not  say,  'with  which  she  is  pregnant  by 
scy™  "  meS  Dut  merely  that  she  is  supposed  to  be  pregnant  generally, 

and  the  time  of  her  delivery  would  prove  that  fact ;  then  he 
bequeaths  to  such  child  the  legacy  in  question.  It  is  quite  clear 
that  there  is  nothing  in  the  words  of  the  bequest  so  far,  assert- 
ing that  the  child  was  his,  or  that  he  thought  so ;  for,  although 
there  can  be  no  doubt  that  he  did  think  so,  yet  he  does  not  in 
terms  make  such  supposition  the  obvious  and  sole  motive  of  the 
bequest.  The  words  are  quite  general,  merely  particularising 
the  child  that  she  was  then  supposed  to  be  carrying,  and  that 
would  certainly  have  excluded  an  after-begotten  child,  if  his 
then  supposition  should  turn  out  to  have  been  incorrect.  Now 
the  only  difficulty  arises  from  the  testator  having  afterwards,  in 
alluding  to  the  children,  called  them  his ;  and  upon  that  it  has 
been  considered  that  this  case  is  within  the  reasoning  and  the 
principle  of  the  decision  in  Earle  v.  Wilson,  because  the  testator, 
it  is  said,  plainly  means  to  assert  that  the  children  are  his,  and 
that  the  legacy  is  given  to  the  unborn  child  as  one  of  his  children, 
and  that  it  is  given  to  it  entirely  on  that  consideration,  as  the 
basis  and  condition  precedent  of  the  gift.  I  do  not,  however, 
think  that  these  subsequent  words  can  be  considered  as  so 
applying  to  the  bequest  itself,  as  to  modify  and  control  it.  They 
were  merely  a  reference  to  it,  and  were  not  intended  to  have 
any  effect  upon  it.  The  allusion  does  not  shew  that  he  meant 
the  child  to  take  only  in  case  of  its  being  his,  nor  does  it  amount 
to  an  assertion  that  the  child  was  his,  or  that  the  testator 
considered  he  was  giving  to  it  the  legacy  solely  as  his  child." 
Remarks  on  ^  *s  to  be  inferred  from  the  observations  of  the  Chief  Baron, 

Evans  v.  Mas-  that  the  principle  upon  which  he  founded  his  objection  to  the 
case  of  Earle  v.  Wilson  is  this  :  that  where  a  testator  gives  to 
the  child  or  children  with  which  a  particular  woman  is  enceinte 
by  him,  although  he  describes  tlie  child  as  his  own,  yet  that  he 
intends  to  make  it  the  object  of  his  bounty  at  all  events, 
assuming  his  parental  relation  to  the  child  as  a  fact  not  farther 
to  be  inquired  into  ;  but,  as  the  learned  Judge  ^thought  that  in 
the  case  before  him  the  child  was  not  so  described,  the  case  of 


TO    ILLEGITIMATE    CHILDREN.  227 

Earle  v.  Wilson  remains  uncontradicted  by  his  decision.     It  is     CUAP.  xxxi. 

clear,  however,  that  the  Courts  will  not  act  upon  the  principle 

of  that  case,  unless  the  testator's  intention  to  make  the  fact  of 

his  parentage  to  the  unborn  infant  an  essential  part  of  its 

description  be  unequivocally  demonstrated.     [If,  indeed,  such 

an  intention  can  be  collected,  then  the  objection  grounded  on 

the  impolicy  of  entering  into  evidence  to  verify  the  description 

has  full  force,  and  the  testator  having  assigned  certain  reasons 

for  his  bequest,  which  do  not  exist,  the  bequest  itself  fails.    For, 

as  Lord  Eldon  himself  said(m),  "if  the  words  were,  whereas  A. 

is  now  pregnant  by  me/'  this  would  imply  a  positive  assertion 

of  a  fact,  the  truth  of  which  it  could  not,  on  grounds  of  public 

policy,  be  suffered  to  sustain  by  evidence. 

It  has  been  said,  however,  by  a  distinguished  Judge,  that  a  Whether  child 

,  .,  -i  ^  ,  .,-,  .  T  !  en  ventre  may 

child  en  ventre  sa  mere  is  a  child  in  esse,  and  may  have  a  name  have  a  name  ^ 
by  reputation  (n).     If  so,  and  the  reputation  of  paternity  as  reputation. 
distinguished  from  the  fact  is    to  be  the  subject  of  inquiry 
under  such  circumstances,  then  a  case  like  Earle  v.  Wilson  will 
rest  on  exactly  the  same  species  of  evidence  as  a  gift  to  a 
bastard  of  mature  age,  although  of  course  the  evidence  will  in 
practice  be  more  difficult  to  obtain  in  the  former  case  than  in 
the  latter.] 

III.  The  preceding  sections  leave  untouched  the  question  Whether  gift 
respecting  the  validity  of  a  devise  or  bequest  to  the  illegitimate 
children,  not  in  esse,  of  a  particular  woman,  without  reference 
to  the  father.  The  state  of  the  law  on  the  subject  seems  to  be 
this  :  the  early  authorities  are  opposed  to  gifts  to  such  objects, 
on  the  ground  ' '  that  the  law  will  not  favour  such  a  generation, 
nor  expect  that  such  shall  be  "  (o) .  Dicta,  however,  have  been 
thrown  out  by  recent  Judges  which  cast  a  doubt  upon  the  old 
opinion.  In  Wilkinson  v.  Adam  (p),  Lord  Eldon  observed,  that 
he  knew  no  law  against  such  a  devise ;  but  his  Lordship  after- 
wards said  (q),  that  whether  the  cases  in  Lord  Coke  (r),  which 
are  all  cases  of  deeds,  had  necessarily  established,  that  no  future 
illegitimate  child  could  take  under  any  description  in  a  will, 
whether  that  was  to  be  taken  as  the  law  it  was  not  necessary  to 

[(m)  Gordon  v.  Gordon,  1  Mer.  148.  (o)  See  Cro.  El.  510. 

(n)  Per  Sir  E.  Sugden,   2  Jo.  &  Lat.  (p)  1  V.  &  B.  446. 

460  ;  also  per  Sir/.  Romilly,  M.  R.,  22  (3)  1  V.  &  B.  468. 

Beav.  339,  340 ;  25  ib.  73  :  contra  per  M  Co.  Lit.  3  b. 
Lord  Eldon,  1  Mer.  152.] 
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Objection  on 
grounds  of 
public  policy. 


CHAP.  xxxi.  decide  in  that  case.  He  would  leave  that  point  where  he  found 
it,  without  any  adjudication. 

Undoubtedly,  if  the  objection  to  gifts  of  this  description  was 
referable  simply  to  the  ground  of  uncertainty,  there  would  be 
no  difficulty  in  saying,  in  opposition  to  the  early  authorities, 
that  such  'a  devise  might  be  sustained,  as  it  is  evident  that  a 
gift  to  the  future  illegitimate  children  of  a  woman  does  not 
involve  greater  uncertainty  than  such  a  devise  to  legitimate 
children.  But  it  is  conceived  that  there  remains  a  serious 
objection  to  the  validity  of  such  dispositions,  on  grounds  of 
public  policy. 

To  support  the  great  interests  of  morality  is  part  of  the 
policy  of  every  well-regulated  State,  and  has  long  been  a  prin- 
ciple of  the  law  of  England,  which  has  uniformly  refused  validity 
to  provisions  offering  a  direct  incentive  to  vice ;  as  in  the  case 
of  bonds  given  with  a  view  to  cohabitation,  the  fate  of  which  is 
well  known.  The  same  principle,  it  may  be  contended,  applies 
to  gifts  in  favour  of  the  objects  in  question.  It  is  true  that  here 
the  unoffending  offspring,  and  not  the  delinquent  parent,  is  the 
subject  of  them ;  but  it  requires  no  great  insight  into  the  ordi- 
nary springs  and  motives  of  human  action,  to  perceive  that 
bounty  to  the  offspring  may  act  as  a  powerful  engine  to  subvert 
the  chastity  of  the  parent.  Suppose  a  large  estate  to  be  devised 
to  every  future  illegitimate  child  of  an  indigent  woman,  would 
not  such  a  provision  hold  out  a  strong  encouragement  to  incon- 
tinency?  Cases  might  be  suggested  which  would  place  the 
argument  of  immoral  tendency  in  a  strong  point  of  view;  but 
as  such  a  question  is  not  likely  to  occur,  since  in  gifts  to  future 
illegitimate  children  they  are  generally  described  as  the  offspring 
of  a  particular  man,  which  renders  them  indisputably  void,  the 
writer  will  only  further  observe,  that  the  view  which  has  been 
taken  of  the  subject  is  not  at  all  prejudiced  by  the  decisions 
establishing  the  validity  of  gifts  to  bastards  en  ventre ;  for  as  in 
these  cases  the  immoral  act,  which  it  is  the  policy  of  the  law  to 
discourage,  has  been  done,  the  argument  on  which  the  objection 
is  founded,  does  not  apply,  and  they  fall  within  the  principle 
which  allows  validity  to  provisions  founded  on  the  consideration 
of  past  cohabitation. 

[The  opinion  that  public  policy,  and  not  uncertainty,  is  the 
ground  of  objection  to  gifts  to  future  illegitimate  children,  is 
borne  out  by  what  fell  from  Lord  St.  Leonards,  when  Chancellor 
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[of  Ireland,  in  the  case  before  mentioned  of  In  re  Connor  (s) .  CHAP.  xxxr. 
His  observations  were,  indeed,  extrajudicial ;  but  he  referred  to 
his  own  argument  in  Mortimer  v.  West,  and  said  he  still  retained 
the  same  opinion  as  he  had  then  formed  after  a  careful  search 
into  the  authorities.  According  to  his  impression  of  the  autho- 
rities, they  authorised  the  position  that  it  made  no  difference 
whether  the  father  was  referred  to  or  not.  That  it  was  on  the 
ground  of  public  policy  that  such  gifts  were  held  to  be  void,  not 
because  of  the  difficulty  or  indelicacy  which  might  ensue  in 
pursuing  an  inquiry  as  to  the  paternity  of  the  child :  and  in 
Medworth  v.  Pope  (t),  Sir  J.  Romilly  decided  the  question 
accordingly.  In  Mason  v.  Bateson  (u),  where  a  testator  be- 
queathed a  legacy  to  A.  for  life,  and  after  her  death  "  to  the 
children  of  his  sister  B.,  including"  one  or  more  illegitimate 
child  or  children  of  B.,  but  had  left  a  blank  for  their  names,  it 
was  held,  that  even  if  it  had  appeared  on  the  will  what  ille- 
gitimate children  were  intended,  the  gift  would,  nevertheless, 
have  been  invalid,  because  it  would  in  terms  include  after-born 
illegitimate  children.] 

IV.  Upon  the  whole,  the  general  conclusions  from  the  cases   General 

,  conclusions. 

seem  to  be  : — 

1st.  That  illegitimate  children  may  take  by  any  name  or  de- 
scription which  they  have  acquired  by  reputation  at  the  time  of 
the  making  of  the  will;  but  that," 

2nd.  They  are  not  objects  of  a  gift  to  children,  or  issue  of  any 
other  degree,  unless  a  distinct  intention  to  that  effect  be  manifest 
upon  the  face  of  the  will;  and  if,  by  possibility,  legitimate 
children  could  have  taken  as  a  class  under  such  gift,  illegitimate 
children  cannot ;  though  children,  legitimate  and  illegitimate, 
may  take  concurrently  under  a  [description  which  necessarily 
includes  the  latter.] 

3rd.  That  a  gift  to  an  illegitimate  child  en  ventre  sa  mere 
without  reference  to  the  father,  is  indisputably  good. 

4th.  That  a  gift  to  the  future,  i.  e.,  the  unprocreated  ille- 
gitimate children  of  a  man,  or  of  a  woman  by  a  particular  man, 
is  clearly  void  (#) . 

[(s)  2  Jo.  &  Lat.  459.  529  ;  Lomas  v.  Wright,  9  My.  &  K,  775  ; 

(0  27  Beav.  71.  Wilkinson  v.  Wilkinson,  1  Y.  &  C.  C.  C. 

(u)  26  Beav.  404.  657  ;  Bentley  v.  JBlisard,  4  Jur.  N.  S. 

(x)  Methamv.  Duke  of  Devon,  1  P.W.       652  ;  Pratt  v.  Mathew,  22  Beav.  328.] 
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OFIAP.  xxxi.  5th.  That  a  gift  by  a  testator  to  his  own  illegitimate  child  en 
ventre  sa  mere  has  been  decided  in  one  instance  (namely,  in 
Earle  v.  Wilson)  to  be  also  void ;  but  the  point  admits  of  con- 
siderable doubt. 

6th.  That  a  gift  to  future  illegitimate  children  of  a  particular 
woman,  even  irrespective  of  the  father,  cannot  be  sustained, 
against  the  objection  founded  on  the  immoral  tendency  of  such 
a  disposition. 
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CHAPTER  XXXII. 

JOINT   TENANCY,  AND   TENANCY  IN   COMMON. 


I.  Joint-tenancy,  Tenancies  by  Entireties, 
and  Tenancy  in  Common. 


II.    What  Words  create  a  Tenancy  in 

Common. 
III.  Some  Miscellaneous  Questions. 


1.  UNDER  a  devise  or  bequest  to  a  plurality  of  persons  con-  Joint-tenancy 
currently,  it  becomes  necessary  to  consider  whether  they  take  common.^ " 
joint  or  several  interests  j  and  that  question  derives  its  import- 
ance mainly  from  the  fact,  that  survivorship  is  incidental  to  a 
joint-tenancy,  but  not  to  a  tenancy  in  common  (a). 

A  devise  to  two  or  more  persons  simply,  it  has  been  long  Devisees  joint- 
settled,  makes  the  devisees  joint-tenants  (b) ;  but  it  should  be  tenants>  when* 
observed,  that  where  the  objects  of  the  devise  are  husband  and 
wife,  who  are  in  law  regarded  as  one  person,  they  take  not  as 
joint-tenants,  but  by  entireties ;  the  consequence  of  which  is,  Husband  and 
that  neither  can,  by  his  or  her  own  separate  conveyance,  affect  ™ntiretiesf* 
the  estate  of  the  other  (c) .     [The  same  rules  have  been  held  wlien ; 
applicable  to  personalty  (d).~\ 

Another  consequence  of  this  unity  of  person  in  husband  and  and  take 

wife  is,  that  where  a  gift  is  made  to  them  concurrently  with  one  oniy ; 
other  persons,  they  are  considered  as,  and  take  the  share  of,  one 
only.  Thus,  if  property  be  given  to  A.,  and  B.  his  wife,  and  C. 
(a  third  person),  A.  and  B.  will  take  one  moiety,  and  C. 
the  other,  not  A.  and  B.  two-thirds,  and  C.  the  remaining 
third  (e). 

(a)  Any  joint-tenant  may,  however,  by  and  their  heirs,   they  would  probably  be 

his  own  conveyance,  sever  the  tenancy  as  held  to  take  jointly.     Oakeleyv.  Young, 

to   his    own    share,     and    consequently  2  Eq.  Ca.  Ab.  537,  pi.  6  ;  Doe  d.  Young 

destroy  the  jus  accrescendi  between  him-  v.  Sotheron,  2  B.  &  Ad.  628.] 
self  and  his  companions.  (c)  Doe  d.  Freestone  v.  Parratt,  5  T. 

[(&)  A  limitation  to  two  persons  and  E.  652  ;  [Back  v.  Andrew,  2  Vern.  120,, 

the  survivor  of  them,  and  the  heirs  of  Pre.  Ch.  1. 

such  survivor,   does  not  create  a  joint-  (d)  Atcheson  v.  Atcheson,    11   Beav, 

tenancy  ;  it  gives  a  contingent  remainder  485  ;  Mo/at  v.  JBurnie,  18  Beav.  211.] 
to  the  survivor,  Vickv.  Edwards,  3P.W.  (e)  See  Lewin  v.  Cox,  Moore,  558,  pL 

372  ;  In  re  Harrison,  3  Anst.  836.    But  759  ;  Anon.,  Skinn.  182  ;  Co.  Lit.  187  a ; 

if  the  gift  were  to  two  and  the  survivor,  [Brkler  v.    Whatley,    1    Vern.    233.] 
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although 

the  bequest 
create  a 
tenancy  in 
common. 


Devisees  in 
tail  tenants  in 
common, 
when  ; 


though 

made  joint- 
tenants  of  the 
freehold. 


[It  was  said  by  Popham,  C.  J.,  that  if  the  gift  were  to  husband 
and  wife  and  another  as  tenants  in  common,  they  would  each 
take  a  third  part  (/)  ;  and  Sir  L.  Shadwell,  V.  C.,  seems  to  have 
been  of  that  opinion  (g) ;  but  in  Warrington  v.  Warrington  (k), 
Sir  J.  Wigram,  V.  C.,  refused  to  allow  any  effect  to  such  a  dis- 
tinction, thinking  that  the  quantity  which  the  husband  and  wife 
took,  as  between  them  and  third  parties,  was  a  different  question 
from  that  of  the  manner  in  which  they  took  it  as  between  each 
other.  And  in  the  case  of  In  re  Wylde  (i),  a  decision  to  the 
same  effect  was  made,  although  in  another  part  of  the  will  three 
legacies  of  equal  amount  each  were  given  to  the  husband  and 
wife  and  the  third  person.  Some  nice  distinctions  depending 
upon  the  husband  and  wife  being  named  after  the  other  legatee, 
the  omission  of  the  word  "  and"  before  the  husband's  name, 
and  the  near  relationship  to  the  testator  of  both  husband  and 
wife,  and  not  of  one  of  them  only,  have  been  thought  sufficient 
in  some  recent  cases  (k)  to  authorise  a  departure  from  this  rule, 
so  as  to  treat  the  husband  and  wife  as  each  entitled  to  share 
equally  with  the  other  legatees.  How  far  such  distinctions  can 
be  relied  upon  may  be  thought  doubtful  (/).] 

But  an  exception  to  the  rule,  that  a  devise  to  two  or  more 
creates  a  joint  tenancy,  exists  in  certain  cases  where  the  estate 
conferred  by  the  devise  is  an  estate  tail :  for  where  lands  are 
devised  to  several  persons,  and  the  heirs  of  their  bodies,  who 
are  not  husband  and  wife  de  facto,  or  capable  of  becoming  such 
de  jure,  either  from  their  being  of  the  same  sex,  or  standing 
related  within  the  prohibited  degrees  of  consanguinity,  inas- 
much as  the  devisees  cannot,  either  in  fact  or  in  contemplation 
of  law  (as  the  case  may  be)  have  common  heirs  of  their  bodies, 
they  are  "  by  necessity  of  reason,"  as  Littleton  says,  "  tenants 
in  common  in  respect  of  the  estate  tail"  (m).  As  this  reason, 
however,  applies  only  to  the  inheritance  in  tail,  and  not  to  the 
immediate  freehold,  the  devisees  are  joint-tenants  for  life,  with 
several  inheritances  in  tail ;  so  that  on  the  death  of  one  of  them, 
whether  he  leave  issue  or  not,  the  surviving  devisee  becomes 


Would  it  make  any  difference,  as  regards 
this  doctrine,  that  the  wife  was  described 
without  reference  to  her  con  j  ugal  character  ? 
It  is  conceived  not. 

[(/)  Levrin  v.  Cox,  Moo.  558. 

(g)  Paine  v.  Wagner,  12  Sim.  184. 

(h)  2  Hare,  54. 

(i)  2  D.  M.  &  a.  724. 

(k)   Warrington^.  Warrington,  2  Hare, 


54;  Paine  v.  Wagner,  12  Sim.  184. 
See  Bricker  v.  Whatley,  1  Vern.  233. 

(1)  Gordon  v.  Whieldon,  11  Beav. 
170.] 

(m)  Co.  Lit.  184  a.  See  also  Hunt- 
ley's  case,  Dyer,  326  a ;  Cook  v.  Cook, 
2  Vern.  545  ;  Pery  v.  White,  Gowp. 
777 ;  [Forrest  v.  Whiteway,  3  Exch. 
367.] 
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entitled  for  life  to  his  share  under  the  joint-tenancy  (w),  and  the     CHAP- 
inheritance  in  tail  descends  to  the  issue  (if  any)  subject  to  such 
estate  for  life  (o)  . 

[Another  exception  to  the  rule  occurs  where  the  devise  is  in  Devise  to 
form  to  the  first,  second,  and  other  sons  of  A.  in  tail  ;  for  in  &c 


such  cases  the  devisees  will  take  successively  and  not  contem-  tney  tak®  suc- 

.     ,    N  ,  cessively. 

poraneously  (p)*] 

A  bequest  of  chattels,  whether  real  or  personal,  to  a  plurality  Joint-tenancy 
of  persons,  unaccompanied  by  any  explanatory  words,  confers  a 
joint,  not  a  several  interest  (q),  and  that  whether  the  gift  be  by 
way  of  trust  or  not  (r)  ;  and,  notwithstanding  the  disposition  of  -  —  >n  pecu- 
the  Courts  of  late  years  to  favour  tenancies  in  common,  the  andrecduea  of 
same  rule  is  now  established  as  to  money  legacies,  and  residuary  personalty. 
bequests  (s),  in  opposition  to  some  early  authorities  (t),  and  the 
doubts  thrown  out  by  Lord  Thurlow,  in  Perkins  v.  Baynton  (u). 
It  is  observable,  however,  that,  in  another  case  which  came 
before  his  Lordship  (v),  he  relied  wholly  upon  the  words  of 
severance,  as  constituting  the  legatees  of  a  money  legacy  tenants 
in  common;  from  which  Lord  Alvanley  inferred,  that  he  had 
never  made  the  observations  imputed  to  him  (#)  ;   but  Lord 
Eldon  has  referred  to  them  in  a  manner  which  leaves  no  doubt 
of  the  fact,  although  his  Lordship  has  now  placed  the  general 
question  beyond  controversy,  by  stating  his  own  opinion  gene- 
rally to  be,  "that  a  simple  bequest  of  a  legacy  or  a  residue 
of  personal  property  to  A.  and  B.,  without  more,  is  a  joint- 
tenancy  "  (y)  . 


(n)   Wilkinson  v.  Spearman,  inD.  P.,  6  East,  336. 

cit.  Cook  v.  CooJc,  2  Vern.  545,  andOay  (q)  Lit.  s.  381  ;]  Shore  v.  Billingsley, 

v.  Willis,  2  P.  W.    529.     See  also  Co.  1  Vern.  482  ;   Willing  v.  Baine,  3  P.  W. 

Lit.   182  a;  [Edwards  v.    Champion,  3  113  ;  Barnes  v.  Allen,  1  B.  C.  C.  181. 

D.  M.  &  G.  202.]  (r)  Aston  \.  Smallman,  2  Vern.  556  j 

(o)  Sometimes  a  result  of  this  kind  is  [Bustard  v.  Saunders,  7  Beav.  92.] 

produced  by  the  terms  of  the  will,  of  (s)  1  Vern.  482;  2  P.  W.  347,  529; 

which  an  example    is  afforded  by  the  3  ib.  113  ;   4  B.  C.  C.  15;  3  Ves.  629, 

case  of  Doe  d.  Littlewood  v.  Green,  4  M.  632  ;  6  Ves.  129  ;  9  Ves.  197  ;  [2  Y.  & 

&  Wels.  229,  where  a  testator  devised  his  C.  C.  C.  372]. 

real  estates  to  his  nieces  E.  and  J.,  equally  (t)  Coxv.  Quantoch,  1  Ch.  Cas.  238  ; 

between  them,  to  take  as  joint-tenants,  Sanders  v.  Bollard,  3  Ch.  Rep.  214  ;  2 

and  their  several  and  respective  heirs  and  P.  W.  489  ;  [Taylor  v.  Shore,  T.  Jones, 

assigns  for  ever;  and  it  was  held  that  162.] 

they  took  estates  as  joint-tenants  for  life,  (u)  1  B.  C.  C.  118.   The  case  of  War- 

with  remainder,  expectant  on  the  decease  '  ner  v.  Hone,  1  Eq.  Ca.  Ab.  292,  pi.  10, 

of  the  survivor,   to  them  as  tenants  in  cited  by  his  Lordship,  does  not  apply,  as 

common.     [See  also  Folkes  v.  Western,  9  it  was  the  bequest  of  a  leasehold  house, 

Ves.  456  ;  Ex  parte  Tanner,   20  Beav.  and  there  were  words  of  severance. 

374  ;  Haddelsey  v.  Adams,  22  ib.  266.  (v)  Jolliffe  v.  East,  3  B.  C.  C.  25. 

(p)  CradocTc  v.  Cradock,  4  Jur.  N.  S.  (x)  See  Morley  v.  Bird,  3  Ves.  630. 

626,  citing  Lewis  d,  Ormond  v.  Waters,  (y)  Crooke  v.  De  Vandes,  9  Ves.  204. 
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or  tenancy  in 
common. 


The  rule,  that  a  gift  to  two  or  more  simply  creates  a  joint- 
tenancy,  applies  indiscriminately  to  gifts  to  individuals  and 
gifts  to  classes  (z),  including,  it  should  seem,  dispositions  in 
favour  of  children,  notwithstanding  Lord  Hardwicke's  objection, 
in  Ttigden  v.  Vallier  (a),  to  apply  the  construction  to  provisions 
by  a  father  for  his  children,  on  account  of  its  subjecting  them 
to  be  defeated  by  survivorship.  However,  a  gift  by  will,  under 
which  all  the  members  of  the  class  are  not  necessarily  entitled 
at  the  same  instant  of  time,  but  which  vests  the  property  in 
such  as  are  living  at  the  death  of  the  testator,  with  a  liability  to 
be  divested  pro  tanto  in  favour  of  after-born  objects,  was 
recently  decided  to  create  a  tenancy  in  common.  A.  bequeathed 
stock  in  the  public  funds  to  B.  for  life,  and  after  her  decease, 
the  capital  to  the  children  when  they  arrived  at  the  age  of 
twenty-one  years  :  it  was  contended  that  the  legatees  were 
tenants  in  common,  according  to  the  position  in  Coke  on  Litt. 
188  a,  that  "if  lands  be  demised  for  life,  the  remainder  to  the 
right  heirs  of  J.  S.  and  J.  N.,  J.  S.  hath  issue,  and  dieth,  and 
after  J.  N.  hath  issue,  and  dieth,  the  issues  are  not  joint- 
tenants,  because  the  one  moiety  vested  at  one  time,  and  the 
other  moiety  vested  at  another  time."  Sir  L.  Shadwell,  V.  C., 
said,  "  It  is  contrary  to  the  rule  of  law,  that  persons,  who  are  to 
take  at  different  times,  can  take  as  joint-tenants  ;  the  property 
must  vest  at  once.  From  the  necessity  of  this  case,  the 
children  who  attained  twenty-one  must  take  as  tenants  in 
common"  (b}. 

It  is  observable  that,  in  the  case  of  \_0ates  d.  Hatterley  v. 
Jackson  (c)J  a  contrary  rule  was  applied  to  the  limitations  of  a 
[will  by  which  lands  were  devised  to  A.  for  life,  remainder  to 
B.  and  her  children  and  their  heirs ;  and  it  was  held  that  B. 
took  as  joint-tenant  with  her  children,  and  that  it  was  no 
objection  that  the  estates  might  commence  at  different  times. 
And  a  similar  decision  was  made  in  the  case  (d)  of  a  conveyance 
by  deed  to  the  use  of  husband  and  wife  successively  for  their 


[(«)  "Family,"  Wood  v.  Wood,  3 
Hare,  65 ;  Gregory  v.  Smith,  9  Hare, 
708.  "  Next  of  kin,"  Withy  v.  Mangles, 
4  Beav.  358  ;  Baker  v.  Gibson,  12  Beav. 
101.  "Issue,"  Hill  v.  Nalder,  17  Jur. 
224  ;  Williams  v.  JekyU,  2  VeS.  681. 
"Legal  representatives,"  Walker  v.  Mar- 
quis of  Camden,  16  Sim.  329.] 

(a)  2  Ves.  258. 

(b)  Wood  gate  v.  Unwin,  4  Sim.  129. 


[(c)  2  Str.  1172.  This  and  the  two 
next  cases  were  not  cited  in  Woodgate  v. 
Unwin ;  nor  was  JBateman  v.  Roach,  9 
Mod.  104,  in  its  favour,  where  a  tenancy 
in  common  was  decreed  under  similar  cir- 
cumstances, but  without  the  assignment 
of  any  reason  for  the  decision. 

(d)  Matthews  v.  Temple,  Comb.  467  ; 
S.  C.  nom.  Earl  of  Sussex  v.  Temple,  1 
Ld.  Raym.  311. 
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[lives  (they  not  then  having  issue  female),  remainder  to  the  CHAP.  xxxn. 
issues  female  of  their  two  bodies,  and  the  heirs  of  the  bodies  of 
such  issues  female;  for  it  was  held  that  the  daughters  were 
joint-tenants  of  the  freehold,  and  tenants  in  common  of  the 
inheritance  (e).  So  in  the  case  of]  Stratton  v.  Best  (/),  where, 
by  a  marriage  settlement,  lands  were  limited  in  trust  for  the 
intended  husband  for  ninety-nine  years,  if  he  should  so  long 
live,  with  remainder,  subject  to  a  power  of  appointment,  in 
trust  for  the  intended  wife  for  life,  with  remainder  in  trust  for 
all  and  every  the  child  and  children  of  the  husband  by  the 
intended  wife,  and  their  heirs  for  ever.  It  was  contended, 
that  as  the  shares  of  children  would  vest  at  different  times,  they 
were  tenants  in  common  ;  but  Lord  Thurlow  held  that  a  joint- 
tenancy  was  created ;  observing  that,  whether  the  settlement 
was  to  be  considered  as  the  conveyance  of  a  legal  estate  (qu.  to 
the  trustees?)  or  a  deed  to  uses,  would  make  no  difference,  and 
that  the  vesting  at  different  times  would  not  prevent  its  being  a 
joint-tenancy. 

[Again,  in  the  case  of  Mence  v.  Bagster  (g),  where  a  testatrix 
bequeathed  her  residue  "  for  her  daughter  S.  L.,  and,  after 
her  decease,  to  be  left  to  her  children/'  it  was  held  by  Sir 
/.  K.  Bruce,  V.  C.,  that  the  gift  to  the  children  was  one  in 
joint-tenancy.  And  lastly,  in  the  case  QiKenworthy  v.  Ward  (ti), 
where  a  testatrix  gave  the  interest  of  the  residue  of  her  property 
to  H.  for  life,  and  "  should  she  marry  and  have  a  child  or 
children,"  the  testatrix  gave  "  to  it  or  them  the  principal  for 
ever,"  it  was  held  by  Sir  W.  P.  Wood,  V.  C.,  that  the  children 
took  as  joint-tenants.] 

In  the  passage  cited  from  Lord  Coke,  the  great  commentator 
refers  to  a  demise  at  common  law,  and  his  doctrine  has  been 
usually  considered  as  not  applying  to  conveyances  to  uses  or  to 
wills;  but  both  Lord  Thurlow  and  Sir  L.  Shadwell  concurred 
(and  this  was  their  only  point  of  agreement)  in  disregarding  this 
distinction.  [Sir  W.  P.  Wood,  however,  treated  it  as  a  valid 
one,  and  as  dependent  on  the  following  considerations.  Under 
a  limitation  in  remainder  of  a  use  to  children,  they  are  not,  as 
they  come  in  esse,  let  in  with  other  persons  who  have  not  the 
whole  interest;  but  the  whole  body  always  hold  the  whole 

[(e)  Vicl.  ante,  p.  232.]  (g)  4  De  Gr.  &  S.  162.     See  also  AWe 

(/)  2  B.  C.  C.  233  ;    [see  also  Sugd.  v.  Stow,  5  Jur.  N.  S.  1115. 
Gilb.   Uses,  134,   135,  and  n.  (10),  and  (K)  11  Hare,  196. 

Doe  d.  Allen  v.  Ironmonger,  3 East,  533. 


236 

CHAP.   XXXII. 


JOINT-TENANCY 


Distinct  gifts 
of  same  lands 
to  different 
persons,  cre- 
ates a  joint- 
tenancy. 

Executory 
trusts. 


[interest,  letting  in  other  members  of  the  body  as  they  come  in 
esse.  But  at  common  law.,  when  the  interest  has  once  vested  in 
remainder,  the  interest  must  vest  either  wholly  or  in  a  moiety ; 
it  must  be  either  the  one  or  the  other,  and  there  is  no  mode,  as 
there  is  in  a  use,  of  getting  the  entirety  into  the  remainderman, 
and  then  taking  it  out  of  him  afterwards  by  the  springing  use 
asjsoon  as  the  cestui  que  use  comes  in  esse.  Therefore,  you 
have  at  once  and  for  all  to  ascertain  whether  he  would  take  the 
whole  or  a  moiety:  the  intent  being  that  he  should  take  a 
moiety  and  not  the  whole,  if  he  took  the  whole  it  would  be 
against  the  intent.  The  result  is,  he  takes  a  moiety  and  holds 
it  in  common  with  the  donee  of  the  other  moiety.  A  devise 
stands  on  the  same  footing  in  this  respect  as  a  conveyance  to 
uses ;  and  in  the  case  of  a  trust  a  Court  of  Equity  will  follow 
what  is  said  to  be  the  reason  of  the  rule  on  uses  and  devises, 
viz.  the  intent ;  and  the  intent,  as  appearing  by  the  words,  is  to 
create  a  joint-tenancy  (i). 

We  have  seen  that  where  one  devises  his  lands  to  A.  in  fee, 
and  in  another  part  of  his  will  devises  the  same  lands  to  B.  in 
fee.  the  weight  of  authority  inclines  to  a  joint-tenancy  between 
A.  and  B.  (A-).] 

It  should  be  observed,  that,  in  carrying  into  effect  executory 
trusts,  the  Courts  will  not  make  the  objects  joint-tenants, 
without  a  positive  and  unequivocal  expression  of  intention  to 
that  effect.  Thus,  where  (/)  trustees  were  directed,  as  soon  as 
the  testator's  three  daughters  attained  their  respective  ages  of 
twenty-one,  to  convey  to  them,  and  the  heirs  of  their  bodies,  and 
their  heirs,  as  joint-tenants,  and,  for  want  of  such  issue,  over ; 
Lord  Hardwicke  decreed,  that  the  conveyance  should  be  made 
to  the  daughters  as  tenants  in  common,  in  tail  with  cross- 
remainders,  which  he  thought  was  the  best  mode  of  giving  effect 
to  these  words.  [And  in  the  case  of  Alloway  v.  Attoway  (ni), 
where  6000/.  having  been  given  to  and  among  such  children  as 
A.  should  appoint,  A.  made  her  will  thus  :  "  Robert  give  three  of 
the  6000/.  I  wish  to  have  given  to  the  two  elder  girls ;  "  on  the 
ground  that  this  was  a  direction  to  Robert  to  deliver  to  each  of 


[(i)  See  also  Samme's  case,  13  Rep.  55, 
57  ;  Shelley's  case,  1  Rep.  101. 

(it)  Ante,  ch.  xv.] 

(I)  Marryat  v.  Townly,  1  Ves.  102. 
[See  also  Synge  v.  Hales,  2  Ba.  &  Be. 
499  ;  Taggart  v.  Taggart,  1  Sch.  &  Lef. 


84  ;  Owen  v.  Penny,  14  Jur.  359  ;  Head 
v.  Randall,  2  Y.  &  C.  C.  C.  231.  But 
see  White  v.  Briggs,  2  Phill.  585. 

(m)  4  Dr.  &  War.  380.     See  Mathews 
v.  Bowman,  3  Anst.  727. 
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[the  two   appointees  her  separate  share,  it  was  held  that  they     CHAP.  xxxn. 
took  in  common. 

But  where  the  children  or  issue  of  legatees  are  in  certain  Tenancy  in 
events  substituted  for  their  parents,  the  fact  of  the  parents  i^S^ii0 
being  made  tenants  in  common,  does  not  involve  the  necessity  substituted 
of  holding  that  the  issue  also  are  to  take  inter  se  in  the  same 
manner.     Thus,  in  Bridge  v.  Yates  (ri),  where  a  testator  gave 
the  produce  of  his  real  and  personal  estate  in  trust  for  his  wife 
for  her  life,  and  after  her  death  ' '  to  be  equally  divided  among 
his  children  who  should  be  then  living,  and  the  issue  of  such  of 
them  as  should  be  then  dead,  such  issue  taking  only "  the 
deceased  parent's  share  ;  with  some  assistance  from  the  context, 
it  was  held  that  the  terms  of  severance  referred  only  to  the 
children,  and,  therefore,  that  the  issue  of  a  child  that  died, 
though  taking   in  common  with  the  surviving   children,   yet 
inter  se  were  joint-tenants  of  their  parent's  share.     In   like  - — nor  in  gift 

-i  >ii         .    *      *    i  i    •  i      of  accruing 

manner  accruing  shares  will  not  be  .held  in  common  merely  shares ; 
because   that   quality  is   attached   to  the   original    shares  (o). 

Neither  will  words  importing   a  tenancy  in  common  in  one  nor  from 

bequest  be  extended  by  implication  to  another  bequest  which 


is  connected  with  the  former  by  the  term  "  also  "  (/?).]  the  word 

"  also." 


II.  The  question  next  to  be  considered  is,  what  words  will  What  words 

operate  to  create  a  tenancy  in  common.     It  may  be  stated  ^ancyin 

generally,  that  all  expressions  importing  division  by  equal  or  common. 

unequal  (q)   shares,  or  referring  to  the  devisees  as  owners  of  Expressions 

respective  or  distinct  interests,  and  even  words  simply  denoting  tenancyYn  e 

equality,  will  have  this  effect.     Thus,  it  has  been  long  settled  common, 
that    the    words    "equally  to   be    divided "  (r),    [or   "to   be 

[(n)  12  Sim.  645 ;  see  also  Amies  v.  Jones  v.  Hall,   16  Sim.   500  ;  Leigh  v. 

Skillern,  14  Sim.   428.      (Woodyate  v.  Mosley,  14  Beav.  605. 
Unwin  was  cited  as  in  point    in  these  (p)  Cool-son   v.   Bingham,    17   Beav. 

cases  ;   but   inasmuch  as    in   Amies   v.  262  ;  and  see  cases  cited  ante,   ch.  xvl 

Skillern  the  V.  C.  thought  none  of  the  s.  1,  ad  fin. 

children    took    vested  interests   till   the  (q)  Gibbon  v.    Warner,    14  Vin.   Ab. 

death  of  their  mother,  and  in  Bridge  v.  484,  485. 

Yates,  whether  the  death  of  the  parent  (r)  3  Rep.  39  b ;]    1    Salk.  226 ;    1 

or  of  the  tenant  for  life  were  the  period  Vern.  65  ;  2  Veru.  430  ;  1  Eq.   Ca,  Ab. 

for  ascertaining  the  class  (see  ante,   p.  292,  pi.   6  ;   Moore,  594 ;  1  P.  W.  34, 

174),  the  fund  in  either  case  vested  in  14  ;  1  Ld.  Raym.  622  ;  12  Mod.  296 ;  2 

all  the  issue  at  the  same  time,  the  ques-  P.  W.   280 ;  3  B.  P.   C.  Toml.  104  ;  1 

tion  decided  in  Woodgate  v.  Umrin  did  Wils.  165  ;  [1  Ves.  13,  165 ;  1  Atk.  493, 

not  arise.)     Penny  v.  Clarke,  29  L.  J.  494;]  3  B.  C.  C.  25;  ib.  215  ;  1  D.  & 

Ch.  370,  per  Turner,  L.  J,  Ryl.  52  ;  5  B.  &  Aid.  464,  636. 

(o)  Webster's  case,  3  Leo.  19,  pi.  45  ; 
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"  In  joint  and 
equal  propor- 
tions." 
"Equally." 
"  In  equal 
moieties." 
"  Share  and 
share  alike." 
"  Severally." 
"Each  of  their 
respective 
heirs." 
"  Between." 


"Each"  of 
several. 
"All  to  have 
part  alike, "  &c. 


Charge  upon 
the  legatees  in 
moieties. 


Direction  in 
respect  of  one 


[divided "  (5),]  will  create  a  tenancy  in  common ;  and  so,  of 
course,  will  a  direction  that  the  subject  of  gift  shall  "  be  dis- 
tributed in  joint  and  equal  proportions  "  (/) . 

A  devise  or  bequest  to  several  persons,  "  equally  amongst 
them"  (w),  or  "equally  "  (a?),  [or  "  in  equal  moieties  "  (y)t  or 
"  share  and  share  alike  "  (z)  J  or  "  respectively  "  (a),  or  with  a 
limitation  to  their  heirs  "  as  they  shall  severally  die  "  (b),  [or  "  to 
each  of  their  respective  heirs  "  (c)  J  or  to  several  "  between  "  (d), 
[or  "amongst "  them  (e),  or  to  "each"  of  several  persons  (/),] 
has  been  held,  in  contradiction  of  some  of  the  very  early 
cases  (g),  to  make  the  objects  tenants  in  common.  And  a 
similar  construction  has  been  given  (h)  to  a  devise  to  several 
their  heirs  and  assigns,  "  all  to  have  part  alike,  and  every  of 
them  to  have  as  much  as  the  other."  So,  where  (i)  the  devise 
was  to  A.  and  B.  of  lands,  "to  be  enjoyed  alike,"  Lord  Mansfield 
held  that  they  were  tenants  in  common,  considering  that  word 
as  synonymous  with  equally. 

Again,  where  (k)  A.  bequeathed  a  term  of  years  to  her  two 
daughters,  they  paying  yearly  to  her  son  25/.  by  quarterly 
payments,  viz.  each  of  them  121.  10s.  yearly,  out  of  the  rents  of 
the  premises,  during  his  life,  if  the  term  so  long  continued ; 
Lord  Chancellor  Jefferies  held  this  to  be  a  tenancy  in  common, 
the  25/.  being  to  be  paid  by  the  daughters  in  moieties. 

In  another  case  (/),  A.  bequeathed  his  personal  estate  to  his 


[(s)  Chapman  v.  Peat,  1  Ves.  542  ; 
Ackerman  v.  Burrows,  3  V.  &  B.  54.] 

(t)  Ettricke  v,  Ettricke,  Amb.  656. 

(»)  Warner  v.  Hone,  1  Eq.  Ca.  Ab. 
293,  pi.  10. 

(x)  Lewen  v.  Dodd,  Cro.  El.  443  ; 
S.  C.  nom.  Leicen  v.  Cox,  695  ;  S.  C. 
Moore,  558,  pi.  759 ;  Denn  v.  Oaslcin, 
Cowp.  657. 

[(y)  Harrison  v.  Foreman,  5  Ves. 
206. 

(z)  Radge  v.  Barker,  Ca.  t.  Talb.  124  ; 
Heathe  v.  Heathe,  2  Atk.  122  ;  Perry  v. 
Woods,  3  Ves.  204.] 

(a)  Torrett  v.  Fmmpton,  Sty.  434  ; 
[Stephens  v.  Hide,  Ca.  t.  Talb.  27  ;] 
Folkes  v.  Western,  9  Ves.  456.  See  also 
Marryat  v.  Townly,  1  Ves.  102 ;  [Haiues 
v.  Hawes,  ib.  13,  1  Wils.  165  ;  Vander- 
planTc  v.  King,  3  Hare,  1.] 

(6)  Sheppard  v.  Gibbons,  2  Atk.  441. 

[(c)  Gordon  v.  Atkinson,  1  De  GK  & 
S.  478.  Compare  Ex  party  Tanner,  20 
Beav.  374.] 

(d)  LashbrooJc  v.  Cock,  2  Mer.  70. 

[(«)  Campbell  v.  Campbell,  4  B.  C.  C. 


15  ;  Richardson  v.  Richardson,  14  Sim. 
526. 

(/)  Sales  v.  Cardigan,  9  Sim.  384  ; 
Nation  v.  Finch,  4  Beav.  186.] 

((/)  See  Lowen  v.  Bedd,  2  And.  17. 
[But  from  the  correspondence  in  date 
(Mich.  T.  37,  38  Eliz.),  this  seems  to  ba 
the  same  case  as  Lewen  v.  Dodd,  in  C.  B. 
Cro.  Eliz.  443  ;  in  which  latter  report  it 
appears  that  Anderson,  C.  J.  (the  re- 
porter of  Lowen  v.  Bcdd),  and  Walmes- 
ley,  J.,  were  for  the  joint-tenancy,  against 
Owen  and  Beaumont,  JJ.  In  Toth.  143, 
is  cited  a  case  of  Lowen  v.  Lowen,  also 
apparently  the  same  case,  and  held  a 
tenancy  in  common.] 

(h)  Thoroivgood  v.  Collins,  Cro.  Car. 
75.  See  also  Page  v.  Page,  2  P.  W. 
489. 

(i)  Loveacres  d.  Mudge  v.  Blight, 
Cowp.  352. 

(k)  Kew  v.  Rouse,  1  Vern.  353,  1  Eq. 
Ca.  Ab.  292,  pi.  7.  [See  also  Milward 
v.  Milward,  cited  2  Atk.  309.] 

(I)  Gnat  v.  Laurence,  Wight.  395. 
[See  also  Ive  v.  King,  16  Beav.  46.] 
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sons  R.  &  J.,  and  provided,  that  if  J.  should  be  desirous  to  be    CHAP.  xxxn. 
put  out  apprentice,  a  competent  sum  should  be  raised  "  in  part  legatee's 
of  the  share"  to  which  he  would  become  entitled;  and  Mac-   "share-" 
donaldj  C.  B.,  held  that  the  latter  words  were  decisive  of  the 
testator's  intention  to  create  a  tenancy  in  common. 

The  preceding  cases  evince  the  anxiety  of  later  judges  to  give 
effect  to  the  slightest  expressions  affording  an  argument  in 
favour  of  a  tenancy  in  common ;  an  anxiety  which  has  been 
dictated  by  the  conviction,  that  this  species  of  interest  is  better 
adapted  to  answer  the  exigencies  of  families  than  a  joint-tenancy, 
of  which  the  best  quality  is,  that  the  right  of  survivorship  may, 
at  the  pleasure  of  either  of  the  co-owners  (if  personally  com- 
petent), be  defeated  by  a  severance  of  the  tenancy. 

This  leaning  to  a  tenancy  in  common  was  acknowledged  in  a  Leaning  in 
case  (m)  where  a  testator  bequeathed  to  A.  and  B.  1 0.000 J..  to  [avour  °? 

tenancy  in 

be  equally  divided  between  them,  when  they  should  arrive  at  common. 
twenty-one  years,  and  to  carry  interest  until  they  should  arrive 
at  that  age.  It  was  contended  that  the  fund  was  to  be  divided 
at  twenty-one,  the  legatees  in  the  mean  time  taking  it  jointly ; 
and  that,  therefore,  by  the  death  of  one  under  age,  it  survived 
to  the  other ;  but  Lord  Thurlow  decided  otherwise ;  observing, 
that  the  Court  decrees  a  tenancy  in  common  as  much  as  it  can. 

[And,  accordingly,  in  a  case  where  a  testator  bequeathed  a 
sum  to  trustees  in  trust  "  to  pay,  assign,  and  divide  the  same 
equally  between  all  the  children "  of  his  daughter,  "  if  more 
than  one  as  joint-tenants,  and  if  but  one  then  to  that  one 
child"  (n)  -,  Sir  J.  Stuart,  V.  C.,  held  that  the  children  took  as 
tenants  in  common,  although  the  testator  had  elsewhere  be- 
queathed the  residue  of  his  estate  unto  and  equally  between 
two  of  his  grandchildren  "  as  tenants  in  common." 

However,  in  the  case  of  Barker  v.  Giles  (o),  where  a  testator 
devised  "to  A.  and  B.,  and  the  survivor  of  them,  and  their 
heirs  and  assigns,  to  be  equally  divided  between  them,  share  and 
share  alike,"  it  was  held  that  the  words  equally  to  be  divided 
referred  only  to  the  heirs,  and,  therefore,  that  A.  and  B.  were 
joint-tenants  for  life,  with  several  inheritances  to  them  in  com- 
mon. But  where  the  terms  which  give  the  whole  interest  are 
not  capable  of  such  a  separation,  the  words  of  survivorship  will 

(m)  Jolliffe  v.  East,  3  B.  C.  C.  25.  (o)  2  P.    W.   280,  3  B.  T.   C.  TomL 

[(n)  Booth  v.  Alington,    27  L.  J.   Ch.       104. 
117,  3  Jur.  N.  S.  835. 
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Annuity  to 
several  in  com- 
mon "  for 
their  lives  and 
the  life  of  the 


Words  creating 
a  tenancy  in 


[not  in  general  be  held  to  defeat  the  tenancy  in  common,  but 
rather  to  point  out  a  particular  period  for  ascertaining  who  are 
to  be  the  devisees ;  leaving  such  devisees,  when  ascertained,  to 
take  as  tenants  in  common  (p). 

And  in  a  gift  to  the  children  of  several  persons  "  respectively," 
the  word  may  have  the  effect  only  of  attributing  to  each  parent 
his  own  children,  and  the  children  will  take  as  joint-tenants  (q). 

When  annuities  are  given  to  two  or  more  persons  in  terms 
which  constitute  a  tenancy  in  common,  the  interests  of  the 
annuitants  will  not  be  varied  merely  by  reason  of  the  annuities 
being  given  "  for  their  lives  and  for  the  life  of  the  survivor ;  " 
these  words  are  sufficiently  satisfied  by  their  literal  interpretation 
as  fixing  the  duration  of  the  annuities,  and,  therefore,  upon  the 
death  of  each  annuitant  his  annuity  will  devolve  upon  his 
representative  during  the  life  of  the  survivor  (r).  But  where 
such  an  annuity  was  given  to  each  of  two  persons  "  for  their 
lives,  or  the  life  of  the  longest  liver  of  them,  for  their  or  her  own 
absolute  use  and  benefit,"  it  was  held  that  reddendo  singula 
singulis,  the  two  annuities  were  to  be  for  the  benefit  of  the 
annuitants  during  their  joint  lives ;  and  after  the  death  of  either, 
then  during  the  life  of  the  other,  "for  her  own  use  and 
benefit  "(5).] 

Of  course  expressions  which,  standing  alone,  would  create  a 
tenancy  in  common,  may  be  controlled  and  neutralised  by  the 
context :  'and  such,  it  seems,  is  the  effect  of  the  testator's 
postponing  the  enjoyment  of  an  ulterior  devisee,  or  legatee, 
until  the  decease  of  the  survivor  of  the  several  co-devisees  or 
legatees  for  life,  which,  it  is  thought,  demonstrates  an  intention 
that  the  property  shall,  in  the  mean  time,  devolve  to  the  sur- 
vivors, under  the  jus  accrescendi  which  is  incidental  to  a  joint- 
tenancy. 

Thus,  in  Armstrong  v.  Eldridge  (t),  where  a  testator  devised 
the  residue  of  his  real  and  personal  estate  to  trustees,  in  trust  to 


[(p)  Bindonv.  Earl  of  Suffolk,  1  P.W. 
96  ;  Perry  v.  Woods,  3  Yes.  204 ;  Russell 
v.  Long,  4  Ves.  551  ;  Smith  v.  fforlocfc, 
7  Taunt.  129  ;  Ashford  v.  Raines,  21 
L.  J.  Ch.  496.  But  see  Moore  v.  Cleg- 
horn,  10  Beav.  423,  as  to  which  qu. 
Haddelsey  v.  Adams,  22  ib.  266.  In 
Brown  v.  Oalcshot,  24  Beav.  254,  there 
was  a  devise  of  a  term  to  trustees  upon 
trust  to  pay  certain  annuities,  and  the 
surplus  to  A.  and  B.  in  equal  shares,  and 


subject  thereto  a  devise  to  A.  and  B.  in 
fee,  and  it  was  held  they  took  the  surplus 
rents  during  the  term  as  tenants  in  com- 
mon, but  the  fee  as  joint -tenants. 

(q)  In  re  Hodgson's  Trust,  I  Kay.&  J. 
178. 

(r)  Jones  v.  Randall,  U.  &  W.  100  ; 
Sales  v.  Cardigan,  9  Sim.  384. 

(s)  Hatton  v.  Finch,  4  Beav.  186.] 

(t)  3  B.  C.  C.  215.  See  also  Doe  d. 
Calkin  v.  Tomlcinson,  2  M.  &SeI.  165. 
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sell,  and  apply  the  interest  from  time  to  time  to  the  use  of  his  CHAP.  xxxn. 
grandchildren  F.,  C.,  R.,  and  M.,  equally  between  them  share  and  C0mmon  re 
share  alike,  for  and  during  their  several  and  respective  natural 
lives,  and  after  the  decease  of  the  survivor  of  them,  in  trust  to 
apply  the  principal  to  and  among  the  children  of  his  grand- 
children :  Lord  Thurlow  said,  that  although  the  words  "  equally 
to  be  divided,"  and  "  share  and  share  alike/'  were,  in  general, 
construed  in  a  will  to  create  a  tenancy  in  common,  yet  where 
the  context  shewed  a  joint-tenancy  to  be  intended,  the  words 
should  be  construed  accordingly  ;  and  in  this  case  the  interest 
was  to  be  divided  among  four  while  four  were  living,  among 
three  while  three  were  alive,  and  nothing  was  to  go  to  the 
children  while  any  of  the  mothers  were  living. 

And  the  same  construction  has  prevailed  even  where  the 
ulterior  devise  was  not  in  terms3  after  the  decease  of  the  survivor, 
but  after  the  decease  or  the  deceases  of  the  prior  legatees ;  it 
being  considered  that  the  property  is  not  to  go  over  until  the 
decease  of  all  the  legatees,  though  the  words,  especially  in  the 
latter  case,  might  seem  to  admit  of  being  construed  after  the 
"  respective  "  deceases,  if  the  Court  had  felt  particularly  anxious 
to  avoid  the  rejection  of  the  words  creating  a  tenancy  in  common. 

Thus,  in  Tuckerman  v.  Jefferies  (u),  where  the  testator  devised 
to  A.  and  B.,  to  be  equally  divided  between  them  during  their 
natural  lives,  and  after  the  decease  of  A.  and  B.  to  the  right 
heirs  of  A.  for  ever  :  it  was  held,  that  they  were  joint- tenants, 
notwithstanding  the  words  ' c  equally  to  be  divided ; 3)  it  being 
considered  that  the  whole  was  to  go  over  to  the  heirs  of  A.  at 
once  on  the  decease  of  the  survivor,  not  that  they  should  take 
by  moieties  at  several  times. 

So,  in  the  case  of  Pearce  v.  Edmeades  (a?),  where  a  testator    «  After  de- 
bequeathed  the  residue  of  his  estate  to  trustees,  in  trust  to  pay   cease  of  E<  and 

(u)  3    Bac.    Ab.    Joint-Tenants    (F),  life,   Swan  v.    Holmes,    19  Beav.   471  ; 

681,  6th  ed.,  [Holt,  370,  11  Mod.  108-9.  Sarel  v.    Sarcl,    23  Beav.   87  ;   Lilt  v. 

See  also  Stephens  v.  Hide,   Ca.  t.  Talb.  Lill,  ib.  446;  Brown  v.  Jarvis.  29  L.  J. 

27  ;  Malcolm  v.  Martin,  3  B.  C.  C.  50  ;  Ch.  595  (where  the  gift  over  was,  "after 

Townley  v.   Bolton,    1  My.  &   K.   148  ;  the  decease  of  every  of  them")  :  nor,  if 

M'Dtrmott  v.    Wallace,   5  Beav.    142;  there  is  no  limitation  expressly  for  the 

Alt  v.  Gregory,  2  Jur.  N.  S.  577  ;  Begley  lives  of  the  donees,  but  the  gifts  are  still 

v.  Cook,  3  Drew.  662.     See  and  compare  separate  ;  in  such  case  the  interest  passes 

In  re  Larericks  estate,  18  Jur.  304  ;  In  to  the  respective  representatives  till  the 

re    Drakeley's    estate,    19    Beav.    395  ;  gift  over  takes  effect,  Bignold  v.  Giles,  4 

Turner  v.     Whittaker,    23    Beav.  196.  Drew.  343.] 

There  will  be  no   implied    survivorship  (x)  3  Y.  &  C.  246;  [Ashley  v.  Ashley, 

•where  such  a  gift  over  is  preceded  by  6  Sim.  358.] 
separate  gifts  of  distinct  properties   for 
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CHAP,  xxxrr.  the  interest,  dividends  and  produce  thereof  to  his  daughter  M. 
G."  read  after  f°r  ^e)  and  a^ter  ner  decease  unto  and  between  her  two  children 
E.  G.  and  G.  G.,  during  their  respective  lives  in  equal  shares ; 
and  from  and  after  the  decease  of  the  said  E.  G.  and  G.  G.,  upon 
further  trust,  to  pay  or  transfer  and  divide  the  same  unto  and 
between  all  and  every  the  child  or  children,  if  more  than  one, 
of  the  said  E.  G.  and  G.  G.,  in  equal  shares;  and  if  but  one 
then  to  such  only  child,  and  if  there  should  be  no  child  of  the 
said  E.  G.  and  G.  G.  living  at  the  time  of  their  decease,  or 
born  in  due  time  after  the  death  of  the  said  G.  G.,  then  upon 
further  trust  for  the  testator's  legal  personal  representatives. 
The  testator  and  E.  G.  died,  the  latter  leaving  children,  where- 
upon the  entire  income  was  claimed  by  G.  G.  as  the  only 
survivor;  and  Lord  Abinger,  C.  B.,  held  that  he  was  entitled. 
"  It  has  been  settled,"  said  his  Lordship,  "  by  a  series  of 
decisions,  that  the  words  ( respectively/  and  '  in  equal  shares/ 
when  not  controlled  by  other  words  in  a  will,  shall  be  taken  to 
indicate  the  nature  of  an  estate  or  interest  bequeathed,  and 
shall  constitute  a  tenancy  in  common.  But  when  these  words 
are  combined  with,  or  followed  by  others  which  would  make  a 
tenancy  in  common  inconsistent  with  the  manifest  design  of 
the  subsequent  bequest  of  the  testator,  they  may  be  taken  to 
indicate,  not  the  nature,  but  the  proportion  of  the  interest  each 
party  is  to  take.  In  the  present  case  the  bequest  to  G.  G.  and 
E.  G.,  during  their  lives,  is  of  the  interest  and  dividends  only 
of  the  residue  of  the  testator's  estate.  The  corpus  of  the 
residue  is  not  to  be  divided  or  possessed  by  the  legatees  till 
after  the  decease  both  of  G.  G.  and  E.  G. ;  and  then  it  is  to 
be  divided  amongst  such  of  their  children  only  as  shall  be 
living  at  the  death  of  the  survivor.  It  is  clear,  therefore,  that 
the  mass  of  the  property  is  to  be  divided  amongst  the  children 
who  might  survive  both  the  parents,  per  capita  and  not  per 
stirpes.  This  would  be  quite  inconsistent  with  a  tenancy  in 
common  of  the  parents.  Again,  the  testator,  by  his  care  in  pur- 
suing this  property  through  three  generations,  and  bequeathing 
it,  upon  failure  of  these,  to  his  then  personal  representatives, 
shews  that  he  meant  to  die  intestate  of  no  part  of  it ;  but  as  the 
interest  and  dividends  only  are  devised  to  his  grandchildren 
G.  G.  and  E.  G.,  and  nothing  is  devised  to  their  children  till 
the  death  of  both,  it  would  follow  that  if  G.  G.  is  not  entitled 
to  the  whole  interest  and  dividends  accruing  after  the  death  of 
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E.  G.  during  his  life,  the  portions  of  interest  and  dividends     CHAP.  xxxn. 
which  she  took  in  her  lifetime  would  be  undevised  during  the 
remainder  of  G.  G.'s  life." 

As  in  the  three  preceding  cases  no  act  had  been  done  to  Remark  on 
sever  the  joint-tenancy  (if  any)  between  the  several  devisees  or  F 


legatees,  it  was  not  necessary  to  determine  whether  the  effect  of 
the  will  was  to  confer  a  joint-interest,  with  its  incidental  right 
of  survivorship,  or  to  create  a  tenancy  in  common  with  an 
implied  gift  to  the  survivor  for  life.  Indeed,  no  allusion  is 
made  to  the  latter  point,  except  in  Pearce  v.  Edmeades,  and 
even  there  it  does  not  appear  to  have  formed  the  prevailing 
ground  of  determination,  though  perhaps  less  violence  is  done 
to  the  language  of  the  will  by  implying  a  positive  gift  to  the 
survivor  than  by  rejecting  the  words  of  severance  (y). 

[But  the  Courts  will  not  construe  the  will  as  postponing  the  Intention  must 
distribution  of  every  part  until  the  death  of  the  surviving  tenant 
for  life,  unless  an  intention  so  to  do  is  .clearly  indicated,  and, 
therefore,  although  the  gift  in  remainder  be  in  terms  of  the 
whole  fund,  and  appearing  therefore  to  have  a  simultaneous 
distribution  in  view,  yet,  if  a  tenancy  in  common  is  more  con- 
sistent with  the  general  context,  it  will  be  established  especially 
in  favour  of  children,  in  spite  of  the  apparently  antagonistic 
terms  (z). 

Where  the  will  creates  a  tenancy  in  common  with  express  Tenancy  in 

,.,,.„  f,        .        ,    .  common,  with 

survivorship,  there  is,   of  course,  no  pretence  for  implying  a  express 
•joint-tenancy  («),  and  each  devisee  or  legatee  will  have,  not  a  survivorship, 

J   v   n  not  a  jomt- 

severable  interest,  but  an  interest  with  a  contingent  gift  over  to  tenancy. 
be  ascertained  only  by  the  event.     But  in  the  recent  case  of 

[(y)  ffurdv.  Lenthall,   Sty.    211,   14  by  implied  devise  to  C.,  but  unless  his 

Vin.  Ab.  182,  pi.  5.]     Where  the  objects  accruing  share  (i.e.  the  one-half  of  A.'s 

are  more  than  two,  the  implication,   in  share  which  came  to  B.  on  A.'s  decease) 

order  to  complete  the  purpose  of  filling  can  pass  to  C. ,  such  share  would  be  un- 

up   the  chasm    which    would   otherwise  disposed  of  during  the  remainder  of  his 

occur  between   the  decease  of  the  first  (('.'s)  life.     The  implication  therefoi-e,  if 

and   last   of  the   tenants  for  life,   must  admissible  at  all,  must,  it  is  presumed, 

either    give  joint   estates  carrying   the  in  order  to  complete  its  purpose,  give  B.'s 

right  of  survivorship,   or,   which  would  accruing  share,   as  well  as   the  original 

seem  better,  must,  on  the  decease  of  each  one,   to   C.     [Minton  v.    Cave,   10  Jur. 

tenant  for  life  after  the  first,  deal  with  86.     See  also  Marryat  v.  Townly,  1  Ves. 

the  accruing   share   or    shares   of    such  102. 

deceased    tenant   or  tenants  for   life   in  (z)  Hawkins  v.    ffamerton,    16   Sim. 

like  manner.     For  instance,  suppose  the  410  ;  Ewington  v.  Fenn,   16  Jur.  398  ; 

devise  to  be  to  A.,  B.,  and  C.,  as  tenants  Doe  d.  Patrick  v.  Roylc,  12  Q.  B.  100  ; 

in  common  for  life,  and  after  the  decease  Arrow   v.   Mellish,  1   De  GK  &  S.  355  ; 

of  the   survivor   over.     A.    dies  ;    upon  Willes  v.  Douglas,  10  Beav.  47. 
which  A.'s  share  passes  to  B.  and  C.,  it  (a)  Doe  d.  JBorwell  v.  Abey,  1  M.  & 

is  presumed,    as    tenants     in    common.  Sel.  428  ;  Hatton  v.  Finch,  4  Beav.  186; 

Next  B.  dies  ;  his  original  share  devolves  Haddelsey  v.  jldams,  22  Beav.  275. 

R  2 
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CHAP,  xxxrr. 


Distinction 
between  joint- 
tenancy  and 
tenancy  in 
common  as  to 
lapse,  &c. 


Gift  implied 
from  power 
creates  a 
tenancy  in 
common. 


[Cookson  v.  Bingham  (b),  where  a  testator  devised  his  estates  to 
his  daughters,  A.,  B.,  and  C.,  to  be  jointly  and  equally  enjoyed, 
or  divided  in  the  case  of  the  marriage  of  any  of  them  ;  and 
they,  or  the  survivor  in  case  of  .death,  were  authorized  to 
dispose  of  the  same  by  will  or  assignment  as  they  should  think 
proper,  the  daughters  were  held  by  Sir  J.  Romilly,  M.  R.,  to 
have  joint  estates  in  fee;  and  on  appeal  Lord  Cranworth 
inclined  to  the  same  opinion,  but  as  he  thought  that  if  it 
were  not  so  the  survivor  alone  had  power  under  the  latter 
clause  to  dispose  of  the  fee  by  will,  it  wras  unnecessary  to  decide 
the  point.] 

III.  It  follows  as  a  consequence  of  the  survivorship  which  is 
incidental  to  a  joint-tenancy,  that  if  the  devise  fail  as  to  one  of 
the  devisees,  from  its  being  originally  void  (c),  or  subsequently 
revoked  (d),  or  by  reason  of  the  decease  of  the  devisee  in  the 
testator's  lifetime  (e),  the  other  or  others  will  take  the  whole. 
But  the  rule  is  different  as  to  tenants  in  common,  whose  shares, 
in  case  of  the  failure  (/)  or  revocation  of  the  devise  to  any  of 
them,  descend  to  the  heir-at-law  (or  if  the  will  is  subject  to  the 
new  law,  the  residuary  devisee)  of  the  testator  (g)  :  unless  the 
devise  be  to  the  objects  as  a  class,  in  which  case  the  individuals 
composing  the  class  at  the  death  of  the  testator  are  entitled 
among  them,  whatever  be  their  number,  to  the  entirety  of  the 
subject  of  gift  (h). 

Here  it  may  be  observed,  that  where,  in  the  absence  of  an 
express  gift,  a  trust  is  raised  by  implication  in  default  of  execu- 
tion of  a  power  of  distribution  (i),  it  is  now  settled  that  the 
objects  take  as  tenants  in  common  (k);  [and]  it  should  seem  that 
under  an  implied  gift  resulting  from  a  power  of  selection,  [the 
same  rule  prevails  (/).] 


[(6)  17  Beav.  262,  3  D.  M.  &  G.  668.] 

(c)  Dowset  v.  Sweet,  Amb.  176. 

(d)  Humphrey  v.  Tayleur,  Amb.  136  ; 
[Larkins  v.  Larkins,  3B.  &P.  16  ;  Short 
v.  Smith,  4  East,   419  ;  see  ante,    Chap. 
XL] 

(e)  Davis  v.  Kemp,  Cart.  2,  1  Eq.  Ca. 
Ab.  216,  pi.  7  ;  [  Buffar  v.  Bradford,  2 
Atk.  '220  ;  Murley  v.  Bird,  3  Ves.  ti'28. 

(/)  Owen  v.  Ou:en,  1  Atk.  494 ;  Nor- 
man v.  Frazer,  3  Hare,  84.] 

(g)  Creswell  v.  Cheslyn,  2  Ed.  123,  3 
B.  P.  C.  Toml.  246 ;  [Boulcott  v.  Boul- 
cott,  2  Drew.  25. 


(h)  Shaw  v.  M'Mahon,  4  Dr.  &  War. 
431  ;  Clark  v.  Phillips,  17  Jur.  8b6  ; 
Knight  v.  Gould,  2  My.  &  K.  295.] 
But  see  ante,  Chap.  X. 

(t)  See  ante,  Chap.  XVII.  sect.  5. 

(k)  Headev.  Reade,  5  Ves.  744  ;  \Ctu- 
terton  v.  Sutherland,  9  Ves.  445  ;]  over- 
ruling Maddison  v.  Andrew,  1  Ves.  57, 
[and  Lord  JfarJwicke's  dictum  in  Duke 
of  Marlborouyh  v.  Lord  Goddphin,  2  ib. 
81. 

(1)  Att.-Gen.  v.  Doyley,  4  Vin.  Ab. 
485,  pi.  16  ;  Harding  v.  Glyn,  1  Atk. 
469.] 
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Where  a  power  is  given  by  will  to  appoint  property  among     CHAP,  xxxir. 
several  objects,  and  the  subject,  in  default  of  appointment,  is   Effect  upon 
given  to  them  individually  (and  not  as  a  class)  as  tenants  in  power  of  lapse 

,,,,,,-,,,,.   of  some  of  the 

common,  a  question  sometimes  arises  whether,  by  the  death  of  shares. 
any  of  the  objects,  the  power  is  defeated  in  respect  of  the 
shares  of  those  objects.  The  established  distinction  seems 
to  be,  that  if  all  the  objects  survive  the  testator,  and  one  of 
them  afterwards  dies  in  the  lifetime  of  the  donee  of  the 
power,  the  power  remains  as  to  the  whole  (m).  But,  on  the 
other  hand,  if  any  object  dies  in  the  testator's  lifetime,  by 
which  the  gift  lapses  pro  tanto,  the  power  is  defeated  to  the 
same  extent  (n). 

If,  however,  tinder  the  gift  in  default  of  appointment,  the 
objects  are  joint-tenants,  or  the  gift  is  to  a  class,  of  course 
the  decease  of  any  object,  even  in  the  testator's  lifetime, 
as  it  does  not  occasion  any  lapse.,  leaves  the  power  wholly 
unaffected. 

It  may  be  observed,  that,  as  an  appointment  cannot  be  made 
in  favour  of  a  deceased  child,  whose  share  under  the  gift  over 
had  vested,  the  only  mode  by  which  the  testator's  bounty  can  be 
made  to  reach  his  representatives  is  to  leave  a  portion  of  the 
fund  unappointed  ;  in  which  case  the  representatives  of  the 
deceased  child  will  take  his  share  (but  of  course  only  his  share) 
in  the  unappointed  portion.  Lord  Eldon,  it  is  true,  expressed 
his  disapproval  of  this  "device,"  in  Butcher  v.  Butcher  (o)  ; 
but  his  Lordship  appears  to  have  objected  to  it  as  proceeding 
upon  the  erroneous  notion  that  it  was  necessary  to  enable  the 
donee  to  appoint  the  remainder  of  the  fund  to  the  surviving 
objects  :  whereas,  according  to  Boyle  v.  Bishop  of  Peterborough, 
his  power  extended  over  the  whole  fund.  It  may  be  observed 
that,  to  avoid  all  such  questions,  powers  should  always  be 
framed  so  as  to  authorize  an  exclusive  appointment  to  one  or 


(m)  Biylev.  Bishop  of  Peterborough,  of  effect  in  regard  to  the  power,  where 

1  Ves.  jun.  299  ;  Butcher  v.  Butcher,  9  the  partial  failure  of  the  gift  takes  place 

Ves.  382,    1  V.  &  B.  79.  before  and  where  it  takes  place  after  the 

(n)  Reade  v.  Reade,  5  Ves.  744  ;  see  death  of  the  testator,    yet  as  the   cases 

also  1   Sugd.   Pow.    7th  Ed.  505,  where  commented    on    by     the     distinguished 

great  pains  have  been  taken  to  establish  writer  in  question  seem  to  favour  such 

the  position  in  the  text,  in  opposition  to  a  doctrine,   and  as  it  is  really  of  more 

some  remarks  of  the  present  writer  in  importance     that     the     rules    on    such 

his  volume  appended  to  the  third  edition  points  should  be  certain  than  that  they 

of  Powell    on    Devises   (p.  374),    which  should  be  decided  in  the   manner  most 

remarks  he  has  not  here  repeated  ;  for  consistent  with  principle,  he  has  not  felt 

though  he  is  still  unable  to  discover  any  disposed  to  revive  the  discussion. 
solid  ground  for   the   alleged   difference  (o)  1  V.  &  J3.  92. 
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CHAP,  xxxir.  more  of  the  objects,  notwithstanding  the  recent  enactment  (p), 
which  enables  the  donee  of  a  power  of  distribution  to  appoint 
nominal  shares  to  any  of  the  objects.  It  must  not  be  forgotten 
that  the  omission  to  give  a  share  to  each  object  would  still  be 
fatal  to  the  appointment. 

(p)  1  Will.  4,  c.  46. 
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CHAPTER    XXXIIL 

ESTATES    IN    FEE,  WITHOUT   WOKDS    OF    LIMITATION. 


I.  What  Estate  passes  by  an  indefinite 
Devise  under  Wills  made  before 
1838. 

II.    When  enlarged  to  a  Fee  by  a  Charge 
of  Debts,  Legacies,   or  Annuities. 

III. by  a  Devise 

over  in  case  of  Death  of  prior  De- 
visee under  Age,  &c. 


IV.  Effect  of  words  "Estate,"  "Pro- 
perty," "Real  Effects,"  "Inhe- 
ritance," ' '  Remainder, "  ' '  Re- 
version," ( '  Interest, "  ' '  Part," 
"Share,"  "PeiyetualAdvowson," 
Ac. 

V.  Effect  of  recent  Enactment  as  to  Wills 
made  or  republished  since  1837. 


I.  NOTHING  is  better  settled  than  that  a  devise  of  messuages,  Devise  without 
lands,  tenements,  or  hereditaments  (not  estate),  without  words  of  J^ritjt°on 
limitation,  occurring  in  a  will  which  is  not  subject  to  the  newly  under  old  law. 
enacted  rules  of  testamentary  construction,  confers  on  the 
devisee  an  estate  for  life  only  (a),  notwithstanding  the  testator 
may  have  commenced  his  will  with  a  declaration  of  his  intention 
to  dispose  of  his  whole  estate  (b),  or  may  have  given  a  nominal 
legacy  to  his  heir  (c),  or  may  have  declared  an  intention  wholly 
to  disinherit  him,  or  the  will  may  contain  an  antecedent  devise 
to  the  heir  for  life  of  the  testator's  property,  which  is  the 
subject  of  dispute  (d),  or  the  devise  in  question  may  be  to  a 
cld*ss,  embracing  the  heir,  as  to  the  testator's  children  (e),  [or 
may  have  devised  the  same  property  to  the  same  persons  in 
another  event  in  fee  (/)]  ;  or,  lastly,  notwithstanding  there 
may,  in  another  part  of  the  will,  or  in  the  immediate  context, 
be  a  devise  expressly  for  life,  affording  the  argument,  therefore, 


(a)  Taylor  v.  Hodges,  cit.  3  Ch.  Rep. 
87;  [Canning  v.  Canning,  Mose.  242  ;] 
Deacon  v.  Marsh,  Moore,  594  ;  Bullock 
v.  Bullock,  8  Vin.  Ab.  238,  pi.  10  ;  Roe 
d.  Kirby  v.  Holmes,  2  Wils.  80  ;  Doe  d. 
Bowes  v.  Blaclcett,  Cowp.  235  ;  Doe  d. 
Crutchfield  v.  Pearce,  1  Pri.  353  ;  [Doe 
d.  Burton  v.  White,  1  Exch.  526  ;  2  Exch. 
797  ;  Doe  d.  Roberts  v.  Roberts,  7  M.  & 
Wels.  382.] 

(6)  Denn  v.  Gaskin,  Cowp.  657  ;  Doug. 
760  ;  [Frogmorton  v.  Kershaw,  3  Wils. 
414  ;  2  W.  Bl.  889  ;]  Doe  d  Child  v. 
Wright,  8  T.  R.  64;  1  B.  &  P.  N.  R. 


335  ;  Doe  d.  Small  v.  Allen,  8  T.  R.  497 ; 
[Doe  d.  Knocker  v.  Ravell,  2  Cr.  &  J. 
617-] 

(c)  Roe  d.  Callow  v.  Bolton,  2  W.  Bl. 
1045  :  Right  v.  Sidebotham,  Doug.  759; 
Hoe  d.  Peter  v.  Daw,  3  M.  &  Sel.  518. 

(d)  Awse  v.  Melhuish,  1  B.  C.  C.  519  ; 
Right  d.   Complon  v.   Compton,  9  East, 
267. 

(e)  Diclins  v.  Marshall,  Cro.  El.  330  ; 
[Taylor  v.  Hodges,  cit.  3  Ch.  Rep.  87 ; 
Bowen  v.  Scowcroft,  2  Y.   &  C.  640; 
Harding  v.  Roberts,  10  Exch.  819. 

(/)  Sturgis  v.  Dunn,  19  Beav.  135.] 
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CHAP,  xxxin.  that  the  testator  meant  something  more,  or  at  least  different, 
by  an  indefinite  devise  (g) ;  though  any,  or,  it  is  conceived,  the 
whole  of  these  circumstances  concur  in  the  same  will,  it  is 
indisputably  clear  that  such  a  devise  will  confer  only  an  estate 
for  life.  [The  same  holds  as  to  devises  of  lands  held  for  an 
estate  pur  autre  vie  where  the  heir  would  have  been  special 
occupant  (h).~\ 

Grounds  for  This  rule  of  construction  is  entirely  technical,  as,  according 

indefinite  ^°  P°Pular  notions,  the  gift  of  any  subject  simply  comprehends 

devise  to  a  fee.   all  the  interest  therein.     A  conviction  that  the  rule  is  generally 

subversive  of  the  actual  intention  of  testators,  always  induced 

the  Courts  to  lend  a  willing  ear  whenever  a  plausible  pretext 

for  a  departure  from  it  could  be  suggested.     Hence  have  arisen 

the  various  cases  in  which  indefinite    devises   have   been,  by 

implication,  enlarged  to  a  fee-simple,  which  cases  form  the  next 

subject  of  consideration. 


Charge  of  a 
gross  sum  on 
the  devisee. 


As  to  contin- 
gent charges. 


II.  It  has  been  long  settled  that  where  a  devisee,  whose 
estate  is  undefined,  is  directed  to  pay  the  testator's  debts  or 
legacies,  or  a  specific  sum  in  gross,  he  takes  an  estate  in  fee,  on 
the  ground  that  if  he  took  an  estate  for  life  only  he  might 
be  damnified  by  the  determination  of  his  interest  before  reim- 
bursement of  his  expenditure;  and  the  fact  that  actual  loss  is 
rendered  highly  improbable  by  the  disparity  in  the  amount  of 
the  sum  charged  relatively  to  the  value  of  the  land,  does  not 
prevent  the  enlargement  of  the  estate  (i). 

For  the  same  reason  the  future,  or  contingent  nature  of  the 
charge,  does  not,  as  sometimes  contended  (j),  prevent  it  from 
enlarging  the  estate.  In  the  cases  of  Abrams  v,  Winshup  (k) 
and  Doe  v.  Phillips  (/),  the  charge  was  contingent  in  effect, 
though  not  in  express  terms  (being  liable,  under  the  general 


(g)  Goodtitle  d.  Richards  v.  Edmonds, 
7  T.  R.  635 ;  Awse  v.  Melhuish,  1  B.  C. 
C.  519  ;  Doe  d.  Briscoe  v.  Clarke,  2B.  & 
P.  N.  R.  343  ;  Doe  d.  Viner  v.  Eve,  5 
Ad.  &  Ell.  317;  Silvey  v.  Howard,  6 
Ad.  &  Ell.  253  ;  [Matthews  v.  Windross, 
2  Kay  &  J.  406  ;  Tidball  v.  James,  29 
L.  J.  Ex.  91. 

(h)  Doe  d.  Jeff  v.  Robinson,  2  M.  & 
Ryl.  249;  8  B.  &  Or.  296,  approved  of  by 
Sir-E".  Sugden,  in  Allen  v.  Allen,  2D.  & 
War.  327.  And  see  Doe  d.  Lewis  v. 
Lewis,  9  M.  &  Wels.  662.  But  if  the 
devise  of  the  estate  pur  autre  vie  be  to  A. 
during  the  life  of  the  cestui  que  vie,  A. 


will  of  course  take  the  whole  estate,  and 
not  merely  for  his  own  life,  Philips  v. 
Philips,  1  P.  W.  39  ;  Doe  d.  Lewis  v. 
Lewis,  supra.  See  also  2  Hayes,  Conv. 
83. 

(i)  Co.  Lit.  9  b  ;  6  Rep.  16  a  ;  Cro. 
El.  379  ;  Com.  Rep.  323  ;]  Moone  v. 
Heaseman,  Willes,  138;  Doe  v.  Holmes, 
8  T.  R.  1 ;  Goodtitle  v.  Maddern,  4  East, 
496  ;  [Blinston  v.  Warburton,  2  Kay  & 
J.  400.] 

(j)  Mersonv.  BlacTcmore,%  Atk.  341  ; 
Doe  v.  Allen,  8  T.  R.  497. 

(k)  3  Russ.  350. 

(0  3  B.  &  Ad.  753. 
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rule  (m),  to  failure  in  the  event  of  the  devisee's  dying  before  CHAP.  xxxm. 
majority),  and  no  attempt  was  made  to  found  a  distinction  on 
this  circumstance,  which  indeed  seems  precluded  by  the  principle 
that  makes  the  possibility  of  loss  the  ground  of  the  enlargement 
of  the  estate,  as  such  possibility  evidently  exists  as  well  where 
the  charge  is  contingent  as  where  it  is  absolute.  So  it  is  wholly 
immaterial  whether  the  devisee  is  directed  to  pay  simply,  or  to 
pay  out  of  the  land  (»). 

Where  a  devisee,  who  is  directed  to  pay  the  testator's  debts,  As  to  devisee 
is  also  appointed  executor,  the  injunction  is  considered  to  have  executor. 
relation,  not  to  his  duty  as  executor  to  discharge  the  debts,  but 
to  his  character  of  devisee  of  the  land  in  which,  therefore,  he 
takes  a  fee  (o). 

The  rule  under  consideration,  however,  is  confined  to  indefinite  Express  estate 
devises  ;  for  where  the  direction  to  pay  is  imposed  on  a  person  estate^taii  not 


to  whom  there  is  given  an  express  estate  for  life  (p),  or  an  estate  enlarged. 
tail,  (whether  limited  in  express  terms,  or  arising  constructively 
by  implication  from  words  introducing  the  devise  over  (q),)  the 
charge  is  inoperative  to  enlarge  such  estate  for  life  or  estate  tail 
to  a  fee-simple. 

It  is  well  established,   too,  that  the   mere  imposition  of  a  No  enlarge- 
burden  on  the  land  (without  saying  by  whom  it  is  to  be  borne) 


has  not  the  effect  of  enlarging  the  estate  of  any  devisee  ;  as   uP°n  tne  land 

where  lands  are  devised  to  A.,  after  debts   and   legacies  are 

paid,  or  subject  to,  or  charged  with  the  payment  of  debts  or 

legacies,  which,  in  a  will  that  is  subject  to  the  old  law,  confers 

only  an  estate  for  life  (r).     And  though  undoubtedly  two  cases 

may  be  adduced  (s),  in  which  devises  seeming  to  belong  to  this 

class  were  held  to   carry  the  fee,  yet  one  of  these  cases  pro- 

fessedly recognized,    while    it    actually    departed    from  (t),  the 

principle  which    distinguishes    between    charges    on   the    land 

merely,  and  charges  on  the  devisee  in  respect  of  the  land  ;  and 

in  the  other  case  the  Lord  Chief  Justice  Best  broadly  laid  it 

(»»)  Ante,  Chap.  XXV.  sect.  5.  Owens,  1  B.  &  Ad.  318. 

(n)  Doe    v.     Snelling,   5    East,     87;  (r)  Denn  v.  Mellor,  5  T.  R.  558  ;  S.  G. 

[Matthews   v.    Windross,    2    Kay   &  J.  in  D.  P.  1  B.  &  P.  247  ;  see  also  Fairfax 

406.]  v.  Heron,  Pre.  Ch.  67  ;  [Canning  v.  Can- 

(o)  Dolton  v.  Hewer,  6  Mad.  9  ;  also  ning,  Mose.  240  ;  Doe  d.  Sams  v.  Gar- 

Doe  v.  Phillips,  3  B.  &  Ad.  753;  [John-  lick,  14  M.  &  Wels.  698  ;    Viclc  v.  Sueter, 

son  v.  Brady,  11  Ir.  Eq.  Rep.  386.]  3  Ell.  &  Bl.  219  ;  Burton  v.  Powers,  3 

(p)   Willis  v.   Lucas,    1   P.  W.    474  ;  Kay  &  J.  170.] 

[Doe  d.  Burdettv.  Wrighte,  2  B.  &  Aid.  (*)  Doe  v.   Richards,  3   T.    R.  356  ; 

710.  Gully  v.  Bishop  of  Exeter,  12  J.  B.  Moo. 

(q)  Legaft  v.   Sewell,   2  Vern.   551  ;]  591,   4  Bing.  293. 

Denn  v.   Slater,   5  T.   R.  335  ;  Doe  v.  (t)  But  see  1  Cr.  &  Mees.  41. 
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CHAP.   XXXIII. 


As  to  annual 
charges. 


As  to  current 
income 
exceeding 
annuity. 


Whether  annu- 
ity enlarges 
estate  of  de- 
visee or  ceases 
at  his  death. 


down  that  every  charge  of  the  land,  without  distinction,  con- 
verted an  indefinite  devise  into  a  gift  of  the  fee;  a  position 
which  stands  directly  opposed  to  the  general  doctrine  of  prior 
cases,  and  is  also  irreconcilable  with,  and  must  therefore  be 
considered  as  overruled  by,  a  more  recent  adjudication  (u). 

The  same  principle  applies  to  annual  sums  charged  on  real 
estate,  which,  if  directed  to  be  paid  by  the  devisee  of  an  unde- 
fined estate,  will  enlarge  that  estate  to  a  fee-simple,  whether 
the  will  directs  the  annual  sum  to  be  paid  by  the  devisee, 
without  more,  or  by  the  devisee,  out  of  the  land  (#). 

And  it  is  immaterial  that  the  current  income  of  the  property 
exceeds  the  annual  sum  charged,  unless  such  sum  ceases  with 
the  estate  of  the  devisee,  because,  leaving  out  of  consideration 
possible  fluctuations  in  value,  the  devisee  might,  notwithstanding 
such  excess,  be  damnified,  if  the  annuity  should  happen  to 
endure  beyond  his  life  estate. 

Where  the  annuity  and  the  estate  of  the  devisee  are  both 
indefinite,  the  alternative  presented  itself  either  to  restrict  the 
annuity  to  the  life  of  the  devisee  of  the  land,  or  to  enlarge  the 
estate  of  the  devisee  of  the  land  to  a  fee ;  and  the  latter 
hypothesis  was  adopted,  as  being  most  consistent  with  probable 
intention.  Where  the  devise  is  to  a  person  expressly  for  life, 
he  paying  an  annuity  to  another  also  expressly  for  life,  the 
direction  to  pay  the  annuity  is  inoperative  (as  we  have  seen  the 
charge  of  a  gross  sum  is  under  similar  circumstances)  to  enlarge 
the  devisee's  estate;  and,  in  such  case,  it  seems  that  the  annuity 
continues  a  burden  on  the  land  during  the  life  of  the  annuitant, 
even  after  the  determination  of  the  estate  of  the  devisee,  who 
was,  in  the  first  instance,  made  the  medium  of  payment  (?/). 
These  positions,  it  will  be  observed,  leave  open  the  question  as 
to  the  effect  of  directing  a  person,  who  takes  an  express  estate 
for  life,  to  pay  an  annuity  to  another  indefinitely.  There  would 
seem  to  be  some  ground,  in  such  a  case,  to  contend  that  the 
annuity  was  intended  to  be  co-extensive  only  with  the  estate  of 
the  person  who  is  directed  to  pay  it,  and  consequently  ceased 
on  the  death  of  the  payer,  being  in  fact  an  annuity  for  the  joint 


(«)  Doe  d.  Clarice  v.  Clarke,  1  Or.  & 
Mees.  39. 

(x)  Spicer  v.  Spicer,  Cro.  Jac.  527  ; 
[Shailard  v.  Baker,  Cro.  El.  744;] 
Baddeley  v.  Leapingwell,  3  Burr.  1533; 
Jenkins  v.  Jenkins,  Willes,  650  ;  [Good- 
right  v.  Allen,  W.  Bl.  1041:]  Goodright 


v.  StocJcer,  5  T.  R.  13 ;  Right  v.  Camp- 
ion, 9  East,  267,  overruling  Ansley  v. 
Chapman,  Cro.  Car.  157.  [And  see 
Crozier  v.  Crozier,  3  D.  &  War.  384  ; 
Morroughv.  Lord  Duffer  in,  2  Jones,  Ir. 
Exch.  719.] 

(y)   Willis  v.  Lucas,  1  P.  W.  474. 
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lives  of  himself  and  the  annuitant ;  but  the  writer  is  not  aware    CHAP.  xxxm. 
of  any  decision  on  the  point. 

In  consistency  with  the  principle  which  applies,  as  we  have  AS  to  annuities 
seen,  to  charges  of  gross  sums,  the  imposition  of  an  annuity  on 
any  devised  lands,  in  terms  which  do  not  make  its  payment  the 
personal  duty  of  any  devisee,  leaves  the  estate  created  by  the 
will  wholly  unenlarged  and  unaffected  (z) ;  which  doctrine  is  so 
well  settled,  that  the  difficulty  of  reconciling  every  decision  (a) 
does  not  cast  the  slightest  shade  of  doubt  over  the  principle. 

III.  The  fee-simple    is    also    held   to  pass  by  an  indefinite  Enlargement 
devise,  where  it  is  succeeded  by  a  gift  over  in  the  event  of  the   effe^of ^ th 
devisee  dying  under  the  age  of  twenty-one  years ;  such  devise  devise  over. 
over  being  considered  to  denote  that  the  prior  devisee  is  to  have 
the  inheritance  in  the  alternative  event  of  his  attaining  the  age 
in  question,  since,  in  any  other  supposition,  the  making  the 
ulterior  devise  dependent  on  the    contingency  of   the  devisee 
dying    under    the    prescribed    age    is   very    capricious    if  not 
absurd  (b). 

The  force  of  this  reasoning  is  somewhat  diminished  where  Extent  of  the 
the  devise  over  confers  an  estate  for  life  only;  but  the  rule  rule> 
nevertheless  applies  to  such  cases  (c),  as  it  also  does  where  the 
contingency  is  the  dying  of  the  prior  devisee  under  any  other 
age  than  majority  (d) ;  and  it  is  not  restrained  (as  has  been 
sometimes  laid  down  by  text  writers)  to  cases  in  which  the  prior 
devise  is  to  the  children  of  a  devisee  for  life  (e) ;  nor  does  it 
matter  that  another  contingency  is  associated  with  that  of 
death  under  the  prescribed  age :  for  instance,  an  indefinite 
devise  would  be  enlarged  to  a  fee-simple  by  means  of  a  devise 
over  to  take  effect  on  the  prior  devisee  dying  under  age,  and 
without  leaving  lawful  issue  (/).  In  fact,  the  implication  may  be 
plausibly  contended  for,  even  where  the  contingency  with  which 
death  is  associated  does  not  relate  to  the  age  of  the  devisee  at 
all ;  as  in  the  case  of  a  devise  to  A.,  and,  if'  he  dies  without 
leaving  issue  living  at  his  decease,  then  to  B.  in  fee  (g).  How- 

(2)  See  Doe  v.  Clayton,  8  East,  141  ;  Annis,   11  Ha.  232  ;]  overruling  Fowler 

[Turnough  v.  Stock,  11  Exch.  37.]  v.  Blackwell,  1  Com.  Rep.  353. 

(a)  See  Andrew  v.  SoutJiouse,  5  T.  R.  (c)  See  Frogmorton  v. Holyday,  3  Burr. 
292;  [Peppercorn  v.  Peacock,   3  M.   &  1618,  1  W.  Bl.  535. 

Gr.  356  ;  3  Scott,  N.  R.   651,  in  Ch.  4  (d)  See  Doe  v.  Coleman,  6  Pri.  179. 

Jur.  1122.]  (e)  Doe  v.  Cundall,  9  East,  400. 

(b)  Doe   v.    Cundall,    9   East,    400 ;  (/)  Toovey  v.  Bassett,  10  East,  460. 
Marshall  v.   Hill,  2  M.   &  Sel.    608  ;  (g)  See  Moone  v.   Heaseman,  Willes, 
Doe  v.  Coleman,  6  Pri.  179,  [Burke  v.  142;  also  Hutchinsonv.  Stephens,  1  Kee. 
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CHAP,  xxxiir. 

Devise  over 
enlarges  the 
prior  devise, 
when. 


Indefinite 
devise  substi- 
tuted for  devise 
in  fee  confers 
life  estate 
only. 


Devise  to  A.  in 
fee,  in  trust  for 
B.  indefinitely, 
gives  B.  a  fee. 


ever  this  may  be,  authority  forbids  the  extension  of  the  doctrine 
to  cases  in  which  the  devise  over  in  fee  arises  on  a  collateral 
event  wholly  unconnected  with  the  decease  of  the  prior  devisee ; 
for,  in  a  case  where  lands  were  devised  to  the  testator's  wife, 
with  remainder  to  A.  and  B.  as  tenants  in  common,  and  the 
testator  provided  that  in  case  C.  should  disturb  his  said  wife  in 
the  enjoyment  of  the  premises,  the  same  should  go  to  D.  in 
fee  ;  it  was  held  that  A.  and  B,  took  estates  for  life  only  (h). 

It  is  also  abundantly  clear  that,  where  an  indefinite  devise  is 
to  take  effect  in  derogation  of,  or  in  substitution  for,  a  previous 
devise  in  fee  (being  the  converse  of  the  cases  just  mentioned), 
no  enlargement  of  estate  takes  place.  Thus,  if  lands  are  devised 
to  A.  and  his  heirs,  and,  in  the  event  of  his  dying  under  the  age 
of  twenty-one  and  without  issue,  to  B.,  B.  will  take  an  estate 
for  life  only  (i).  Indeed,  the  seeming  absurdity  that  a  testator 
should  mean  to  defeat  an  estate  in  fee  for  the  purpose  of  sub- 
stituting a  mere  life  interest  (which  would  be  the  gist  of  the 
argument  for  expanding  the  second  devise  to  a  fee-simple)  is 
wholly  avoided,  by  holding  that  the  second  devise  defeats 
the  first  pro  tanto  only,  which  appears  to  be  the  sound  con- 
struction (j). 

[Nor  if  a  testator  by  codicil  revokes  a  devise,  which  he  had 
made  by  will  to  A.  in  fee,  and  leaves  the  property  to  B.  indefi- 
nitely, will  B.  take  more  than  an  estate  for  life.  For  though  it 
may  probably  have  been  the  testator's  intention  to  put  B.  in  all 
respects  in  the  place  of  A.,  yet  something  more  than  the  mere 
revocation  and  new  devise  must  appear  in  writing,  or  in  the 
circumstances  of  the  case  to  enable  a  court  of  law  to  adopt 
that  conclusion  (k). 

It  is  now  settled]  that  where  lands  are  devised  to  trustees  in 
fee,  in  trust  for  a  person,  without  any  words  of  limitation,  the 


240.  In  this  case,  though  it  is  difficult 
to  discover  any  other  ground  for  the 
decision  than  such  as  is  furnished  by 
the  doctrine  suggested,  yet  the  judgment 
of  Lord  Lane/dale,  M.  R.,  does  not  dis- 
tinctly recognise  that  doctrine. 

The  several  points  briefly  stated  in  the 
text  will  be  found  very  fully  discussed  in 
the  writer's  volume  appended  to  the  3rd 
Edition  of  Powell  on  Devises,  p.  399,  et 
seq.  ;  but  as  such  points  cannot  arise 
under  wills  made  or  republished  since 
the  year  1837,  and  may  therefore  never 
arise  at  all,  the  writer  has  thought  the 


space  occupied  by  the  discussion  may,  in 
the  present  work,  be  more  usefully  appro- 
priated to  the  consideration  of  questions 
of  more  enduring  utility. 

(fc)  Roe  v.  Blackett,  Cowp.  235. 

(i)  Middleton  v.  Swain,  Skinn.  339  ; 
Beviston  v.  Hussey,  ib.  385,  562  ;  Fair- 
fax v.  Heron,  Pre.  Ch.  67 ;  Doe  v. 
Holmes,  2  Wils.  80. 

(j)  As  to  the  substituted  devise  for  life 
defeating  the  prior  fee  pro  tauto,  vide 
ante,  Chap.  XXVI. 

[(k)  Doe  d.  firodbeltv.  Thomson,  12 
Moo.  P.  C.  C.  116.1 
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cestui  que  trust  takes  an  equitable  interest  co-extensive  with    CHAP.  xxxm. 
the  legal  estate  of  the  trustees,  i.  e.  a  fee  (/). 

[The  converse  case  is  also  true,  that  where  lands  are  devised 
to  trustees,  without  words  of  inheritance,  upon  trust  for  one  in 
fee,  the  trustees  take  the  fee  (w»).] 

In  the  case  of  Newland  v.  Sheppard  (n),  Lord  Macelesfield  Fee  implied 
held  that,  under  a  devise  by  a  testator  to  trustees  in  fee,  upon  ^™0*  [l^lta 
trust  to  pay  the  produce  and  interest  to  such  of  his  grand-  trust  during 
children  as  should  be  living  at  the  time  of  his  decease,  until 
they  should  come  to  the  age  of  twenty-one  years,  or  be  married, 
the  grandchildren  took  the  fee,  his  Lordship  reasoning  much  on 
the  testator's  having  vested  the  fee  in  the  trustees,  and  given 
the  "produce "  to   the    children ;    though   it    appears   by  the 
Registrar's  book  (0)   that  the  word  "produce"  wa-s  not  in  the 
will.     In  either  case,  the  construction  was  altogether  unwar- 
ranted, and  the  soundness  of  the  decision  has  been  denied  by 
Lord  Hardivicke  (p). 

Upon  its  authority,  however,  Lord  Keeper  Henley,  in  Peat  v. 
Powell  (q),  held  that  where  a  testator  gave  all  his  real  and 
personal  estate  to  his  executors,  in  trust  for  his  younger  son  G. 
till  he  should  attain  twenty-one,  and  then  the  trust  to  cease,  G. 
took  the  whole  beneficial  interest;  his  Lordship  observing,  that 
the  trust  only  was  to  continue  during  the  minority,  and  that  the 
case  of  Newland  v.  Sheppard  was  much  stronger. 

IV.  The  proper  and  technical  mode  of  limiting  an  estate  in  What  words 
fee-simple  is  to  give  the  property  to  the  devisee  and  his  heirs  or  e^te  inVee- 
to  him,  his  heirs  and  assigns  for  ever;  but  such  an  estate  may,  simple. 
even  under  wills  made  before  1838,  be  created  by  any  expres- 
sions, however  informal,  which  denote  the  intention.    Thus,  the 
inheritance  in  fee  was  held  to  pass  by  a  devise  to  A.  in  fee- 
simple  (r)j  to  A.  for  ever  (s),  or  to  him  and  his  assigns  for  ever  (t), 

(I)  Challenger  v.  Sheppard,    8  T.  R.  T.  R.  597. 

597  ;  [Knight  v.  Selby,   3  M.  &  Gr.  92,  (o)  See  Mr.  Cox's  n.,  2  P.  W.  194. 

3  Scott,  N.  11.  409  ;  Moore  v.  Cleyhorn,  (p)  In  Fonereau  v.  Fonereau,  3  Atk. 

10  Beav.  423;  affirmed  on  appeal,  12  Jur.  316. 

591;  17  L.  J.  Ch.  400  ;  Hodson  v.  Ball,  (q)  Amb.  387,  1  Ed.  479. 

14   Sim.    558;   and  see   Hutchinson  v.  (r)  Baker  v.  Raymond,    And.   51,   8 

Stephens,  1  Keen,  240.     But  contra  as  to  Vin.  Ab.  206,  pi.  8. 

limitations  in  a  deed,  Hollidayv.  Overtoil,  (s)  Co.  Lit.  9  b;   Whiting  v.  Wilkings, 

14  Beav.  467.  8   Vin.    Ab.   206,   pi.    6;    2  Ld.   Raym. 

(m)  Shaw  v.  Weigh,  2  Str.  798.]  1152  ;    [Chamberlaine  v.    Turner,    Cro. 

(n)  2  P.  W.  194,  2  Eq.  Ca.  Ab.   329,  Car.  129,   Jones,  195.]     See  also  Heath 

pi.  4.     Mr.   Cruise,   6  Dig.  641,  has  in-  v.  Heath,  1  B.  C.  C.  148. 

accurately  stated  this  case  to  have  been  (t)  Co.  Lit.  9  b. 
recognised  in  Challenger  v.  Sheppard,  8 
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CRAP,  xxxnr.  (but  not  to  a  person  and  his  assigns  simply,  which  gives  an 
estate  for  life  only  («),)  or  to  A.  and  his  successors  (x),  or  to  A. 
et  sanguini  suo  (y) ;  [to  A.  and  his  house,  or  A.  and  his  family  (z), 
or  stock  (a),  to  A.  or  his  heirs  (b),  to  A.  and  his  executors  (c)], 
to  two  et  heredibus  (omitting  suis)  (d) ;  to  a  man  and  his,  and  to 
do  what  he  will  with  it  (e}>  and  even  to  him  and  his  simply  (/) 
to  A.  to  give  and  sell  (g] ;  to  A.  to  give  and  sell,  and  do  therewith 
at  his  will  and  pleasure  (h) ;  or  to  a  person  to  her  own  use,  to 
give  away  at  her  death  to  whom  she  pleases  (i) ;  or  to  be  at  the 
discretion  of  a  person  (k) . 

And  in  a  case  (I)  where  a  testator,  after  giving  to  his  wife, 
and  her  heirs  and  assigns  for  ever,  all  the  residue  of  his  personal 
estate,  made  her  "full  and  whole  executrix  of  a  freehold "  house, 
it  was  held  that  the  fee  passed  to  the  wife.  [And  the  appoint- 
ment by  a  testator  of  his  nephew  "  to  be  his  universal  heir " 
would  also  be  sufficient  to  give  him  the  fee-simple  (?»).] 

But  it  has  been  decided  that  a  devise  of  lands  to  a  person  by 
her  "freely  to  be  possessed  and  enjoyed"  (n),  passes  only  an 
estate  for  life ;  though  in  an  earlier  case  similar  words  were 
held  to  give  a  fee  (o),  but  there  were  other  grounds  for  the 
construction,  particularly  an  annuity  to  be  paid  by  the  devisees 
out  of  the  estate  (p)  ;  which  charge,  in  the  opinion  of  Lord 
Mansfield,  also  shewed  that  the  word  "  freely  "  could  not  refer 
to  exemption  from  incumbrances;  and  to  this  Lord  Ellenborough 
also  adverted  in  Goodright  v.  Barron. 

(u)  Co  Lit.  9  b.  [See  also  Brooke  v.  Brooke,  3  Sm.  &  Q. 

(x)  Webb  v.  Herring,  Roll.  Rep.  399,  280  ;  MortlocW  s  Trust,  3  Kay  &  J.  456.] 

pi.  25,  8  Vin.  Ab.  209,  pi.  1  ;  3  BuJst.  Where  such  a  phrase  is  added  to  an  ex- 

194  ;  [Aft. -Gen.  v.  Gilbert,  10  Beav.  press  estate  for  life,  it  confers  a  power 

517.]  only.  See  Tomlinson  v.  Dighton,  1  P.  W, 

(y)  Co.  Litt.  9b;  Doimhall  v.  Catesby,  149,  1  Salk.  239;  Doe  v.  Thorley,  10 

8  Yin.  Ab.  206,  pi.  10.  East,  438  ;  [but  see  Maxwell's  Will,  24 

[(z)  Chapman's  case,  Dy.  333 ;  Wright  Beav.  246  ;  Re  David's  Trust,  1  Johns, 

v.  Atlcyns,  17  Ves.  261.  495.] 

(a)  Counden  v.  Clerlce,  Hob.  33.  (k)   Whislcon  v.  Cleyton,   1  Leon.  156, 

(b)  Read  v.  Snell,  2  Atk.  645;  and  8  Vin.  Ab.  235,  pi.  7.     See  also  Good- 
see  Plowd.  289.  title  v.  Otway,  2  Wils.  6. 

(c)  Rosed.  Vere  v.  Hill,  3  Burr.  1881 ;  (I)  Doe  d.  HicJcman  v.  Hazlcwood,  6 
and  see  Reynell  v.  Reynell,  10  Beav.  21.]  Ad.  &  Ell.  167,  1  Nev.  &  P.  352 ;  [Doe 

(d)  Br.   Estates,   pi.   4  ;    8  Vin.   Ab.  d.  Pratt  v.  Pratt,  6  Ad.  &  Ell.  180. 
208,  pi.  18.  (m)  Jenkins  v.  Lord  Clinton,  26  Beav. 

(e)  Latch,  36,  [Benloe,  11,  pi.  9.]  121,  per  Sir  /.  Romilly,  M.  R.] 

(/)  Ib.     In  some  manors,    copyholds  (n)  Goodright  d.  Drewry  v.  Barron, 

are  so  limited.  11  East,  220;  [Doe  d.  Ashby  v.  Baines, 

(g)  Co.    Lit.  9  b;    8  Vin.   Ab.  206,  2  C.  M.  &  R.  23,  5  Tyr.  655;  Bromittv. 

pi.  7.  Moor,  9  Hare,  378.] 

(h)   WTiisTcon  v.  Cleyton,  Br.  Dev.  pi.  (o)  Loveacres  d.    Mudge    v.    Blight, 

39,  1  Leon.  156,    8  Vin.  Ab.  234,  pi.  2  ;  Cowp.  352. 
Jennor  v.  Hardy,  ib.,    1  Leon.  283.  (p)  Ante,  p.  250. 

(i)  Timewell  v.  PerTcins,   2  Atk.  103. 
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It    has   been   long  established  that  a  devise  of  a  testator's    CHAP.  xxxm. 
estate   includes  not  only  the  corpus  of   the  property,  but  the  Word  estate 
whole  of  his  interest  therein  (q)  ;   and  the  same  effect  has  been  ^£™s  a  fee> 
given  to  the  word  "  estates"  in  the  plural  number  (r),  notwith-   «  Estates." 
standing  the  doubts  expressed  by  Lord  Hardwicke  in  Goodwyn 
v.  Goodwyn  (s). 

And  it  is  now  settled  that  the  word  estate  will  carry  the   Not  restrained 
inheritance,  though  it  be  accompanied  by  words  of  locality,  or  pointing^ 
other   expressions   referable    exclusively  to  the    corpus  of   the   locality. 
property.     Thus  the  fee  has  been  held  to  pass  by  a  devise  of 
"my  estate"  or  "my  estates"  (t),  "at  A."  or  "in  A."  (u),  (for 
the  idle   distinction    between  at  and  in,  would   not   now   be 
endured,)   or  "my  estate  of  Ashton"  (#).  or  (which  it  was  said  Or  other 

expressions 

would   have   been   the    same    in    construction),    "  my   Ashton   applicable  to 
estate"  (y),  and  so  of  "  all  my  estate,  lands,  &c.,  called  or  known  corpus  only' 
by   the   name   of  the    Coal   Yard,  in   the  parish  of  St.    Giles, 
London"  (z),  or  of  "all  that  estate  I  bought  of  A"  (a) ;   [or  of 
"  my  landed  estates  in  W.  of  whatever  description,  with  their 
appurtenances  and  all  allotments  of  common  "  (b) .] 

So,  in  the  case  of  Gardner  v.  Harding  (c),  it  was  held  that  a  Reference  to 
devise  to  G.  of  "my  freehold  estate,  consisting  of  thirty  acres  of  restrictive  of 
land,  more  or  less,  with  the  dwelling-house,  and  all  erections  on   word  cstate- 

the  said  farm,  situate  at ,  in  the  county  of ,  now  in  the 

occupation  of  G"  vested  in  G.  an  estate  in  fee-simple. 

So,  where  (d)  a  testator  gave  to  his  wife  H.  all  his  real  and   ."  Estates> that 

Is  to  say,  my 

personal  estates  whatsoever,  that  is  to  say,  his  land,  houses,  and  lands, "situate, 

&c. 

(?)  2  Lev.   91  ;  3  Keb.  180  ;  1  Mod.  («)  llletsonv.  Beckwith,  Gas.  t.  Talb. 

100  ;   3  Mod.  45,  228  ;    3  Keb.   49  ;  4  157  ;  Barry  v.  Edgeworth,  2  P.  W.  523  ; 

Mod.    89  ;  1  Show.    349  ;  1  Salk.   236  ;  Tuffndl  v.  Page,   2  Atk.  37,  Barn.   Ch. 

1  Com.  337;  2  Vern.  690;  Pre.  Ch.  264;  Rep.  9;  Holdfast  d.  Cowper  v.  Marten, 

2  Vern.  564 ;  12  Mod.  594 ;  2  Ld.  Rayra.  1  T.  R.  411 ;  Uthwatt  v.  Bryant,  6  Taunt. 
1324  ;  2  P.  W.  524;  1  Eq.  Ca.  Ab.  178,  317,  stated  infra. 

pi.  18;  3  P.  W.  294;  Gas.  t.  Talb.  157;  (x)  Chichester  v.    Oxenden,   4  Taunt. 

Amb.  181 ;  2  Atk.  38,  102  ;  3  Atk.  486;  176  ;  4  Dow,  92. 

1  Ves;  10  ;  2  ib.  48  ;  2  W.  Bl.  938  ;  1  (y)  4  Taunt.  177. 

H.  Bl.  223;  Willes,  296;  Lofft,  95,  100;  (z)  Roe  d.   Child  v.  Wright,    7  East, 

4  T.   R.  89  ;  1  B.   &  P.   N.  R.  335;   11  259;  and  seePrice  v.  Gibson,  2  Ed.  115  ; 

East,   518  ;  3  V.  &  B.  160  ;  3  Br.  &  B.  Stewart  v.  Garnett,  3  Sim.  398  ;  [White 

85  ;  2  Sim.  264  ;   [8  Bing.  323  ;  1  Moo.  v.  Coram,  3  Kay  &  J.  652.] 

&  Sc.  466 ;  9  Ad.  &  Ell.   719  ;   1  Per.  &  (a)  Bailis  v.  Gale,  2  Ves.  48. 

D.  472  ;  15  Q.  B.  28';  1  Exch.  414.]  [(&)  Cooksonv.  Bingham,  3  D.  M.  &G. 

(r}  Macareev.Tall,  Amb.  181;  Fletcher  668,  overruling  the  doubt  of  Lawrence, 

v.  Smiton,    2  T.  R.  656  ;  Roe  d.  Allport  J.,  in  Pierson  v.  Vickers,  5  East,  554.] 

v.  Bacon,  4  M.  &  Sel.  366  ;  [White  v.  (c)  3  J.  B.  Moo.  565,  1  Br.  &  B.  72. 

Coram,  3  Kay  &J.  652.]  See  also  Jong-  See  also  Paris  v.   Miller,   5  M.  &  SeL 

sma  v.  Jongsma,  1  Cox,  362.  408,  but  vide  infra. 

(«)  1  Ves.  226.  (d)  Denn  d.   Richardson  v.   Hood,  7 

(t)  Macaree  v.  Tall,  Amb.  181.  Taunt.  35. 
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CHIP.   XXXIIT. 


"  H.  my  estate 
that  I  now  live 
on." 


Pettiward  v. 
Prescott  over- 
ruled. 


Kule  which 
makes  words 
of  locality 
inoperative 
to  restrain 
"estate,"  de- 
fended. 


As  to  estate 
being  elsewhere 
used  in  an 
express  devise 
for  life. 


all  other  buildings  situate  in  Stamford  Bridge,  in  the  county  of 
York  upon  his  estate,  and  likewise  all  his  household  furniture 
and  stock  in  trade  unto  the  said  H.,  it  was  decided  that  H.  took 
the  fee  in  the  real  estate. 

[In  the  case  of  Doe  d.  Pottow  v.  Fricker  (e),  the  words  came 
in  an  order  the  reverse  of  that  in  the  last  two  cases,  thus,  "  I 
give  Horsecroft,  my  estate  that  I  now  live  on,  to  J.  P. j"  but  it 
was  held  that  no  distinction  was  to  be  made  on  that  account, 
and  that  J.  P;  took  the  fee. 

The  preceding  cases  seem  to  overrule  Pettiward  v.  Pres- 
cott (/),  where  Sir  W.  Grant,  M.  K.,  held,  that  a  devise  to  E.  P. 
of  the  testator's  "  copyhold  estate  at  Putney,  consisting  of  three 
tenements,  and  now  under  lease  to  A.  B.  for  a  term/'  &c.,  con- 
ferred an  estate  for  life  only,  his  Honor  being  of  opinion  that 
the  testator  did  not  mean  to  speak  of  the  quantity  of  interest, 
but  merely  of  the  corpus  or  subject  of  disposition.  The  M.  B. 
relied  upon  the  dictum  of  Lord  Kenyan,  in  Fletcher  v.  Smiton  (g}, 
who  cited  Lord  Hardwicke's  observation  in  Goodwynv.  Good- 
wyn  (h),  that  no  case  had  occurred  in  which  it  had  been  held 
that  the  fee  passed  by  .the  devise  of  an  estate,  if  the  testator 
added,  in  the  occupation  of  any  particular  tenant ;  but  Lord 
Kenyon  omits  the  subsequent  remark  of  this  great  lawyer,  that 
there  was  no  reason  why  such  words  should  restrain  it  more  than 
locality,  which  he  observed  would  not. 

The  rule  which  reads  the  word  "  estate,"  as  comprising  the 
testator's  interest  in  the  land,  though  accompanied  with  words 
referring  to  locality,  has  sometimes  been  considered  as  going 
too  far;  but  the  censure  seems  unjust.  The  additional  expres- 
sions only  shew  that  the  testator  had  the  corpus  of  the  land  in 
his  contemplation,  to  describe  which  is  unquestionably  always 
one  of  the  offices  of  the  term  estate  so  used.  The  interest  cannot 
be  included  without  the  locality,  but  the  locality  may  without 
the  whole  interest.  Why,  then,  should  the  word  be  deprived  of 
the  larger  meaning  by  expressions  shewing  that  the  testator  had 
the  other  in  his  view  ? 

It  is  clear  that  the  word  estate  is  not  prevented  from  carrying 
the  fee,  by  the  circumstance  of  the  testator  having  used  the 


[(«)  6  Exch,  510.] 

(/)  7  Ves.  541.  See  also  Chorlton  v. 
Taylor,  3  V.  &B.  160,  where  his  Honour 
avoided  deciding  whether  a  reference  to 


the  occupation  restrained  the  operation  of 
the  word  "estate." 

(g)  2  T.  R.  658. 

(h)  1  Ves.  228. 
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same  word  in  another  devise,  where  it  can  have  no  such  opera-  CHAP,  xxxm. 
tion,  because  the  devisee's  interest  is  there  expressly  confined  to 
his  life. 

Thus,  in  Randall  v.  Tuchin  (i),  where  a  testator  devised  to  his 
niece  J.  fourteen  dwelling-houses,  with  their  appurtenances 
(minutely  describing  them),  all  which  estates,  being  copyhold, 
and  held  of  the  manor  of  K.,  he  devised  to  the  said  J.,  for  her 
separate  use,  for  her  life,  and  after  her  decease  to  her  son  M. ; 
it  was  held  that  M.  took  the  fee  by  force  of  the  word  estates  ; 
which  it  was  considered  was  further  strengthened  by  a  direction 
introduced  into  the  devise,  that  so  long  as  W.  should  choose  to 
live  in  a  certain  house  (part  of  the  devised  property),  and  should 
keep  the  same  in  repair,  he  should  not  be  charged  more  than 
his  present  rent  (k). 

By  parity  of  reason,  too,  it  is  clear  that  where  the  word  Or  in  an  ex- 

press  devise  in 

estate  occurs  elsewhere  in  the  same  will,  in  company  with  express  fee,  immaterial, 
words  of  limitation  in  fee,  its  operation  to  confer  the  inheritance 
is  not  thereby  restrained  (/). 

And  as  neither  the  association  of  the  word  "  estate  "  with 
words  of  locality,  nor  its  being  used  elsewhere  in  conjunction 
with  express  words  of  limitation,  prevents  it  from  passing  the 
fee,  so  those  circumstances  conjointly  occurring  in  the  same  will 
are  equally  inoperative  to  produce  this  effect. 

Thus,  where  (m)  a  testator  devised  a  rent  charge  to  be  issuing  Preceding 
out  of  all  his  real  estate,  lands,  tenements  and  hereditaments  in  Sng  conjointly, 
P.,  and  then  devised  his  said  estate,  lands,  fee.,  to  M.,  her  heirs  inoperative  to 
and  assigns  for  ever;    but  in  case  she  should  die  under  twenty-  effect  of  word 
one,  and  without  lawful  issue,  then  he  devised  his  said  estate,   "  estate-" 
lands,  &c.,  unto  A.  during  her  life,  and  after  her  decease  the 
testator  devised  all  his  said  estate,  &c.,  to  the  children  of  II.  as 
tenants  in  common:  Lord   Gijford,  M.  R.,  held  that  notwith- 

(i)  6   Taunt.    410,    and    Ibbetson  v.  to  the  survivor,  because  the  same  word 

Bcckivith,  Gas.  t.  Talb.  157  ;  [Arminer's  were  used  in  devising  the  express  esta 

case,  Lofft,  95 ;]  but  see  the  observation  during  the  joint  lives  ;    but  see  Doe  v. 

of  WiUes,  C.  J.,  in  Moone  v.  Heaseman,  'Gwillim,  2  Nev.  &  M.  247,  5  B.  &  Ad. 

Willes,  138,  in  regard  to  the  word  "in-  122,  stated  post,  p.  261. 
heritance,"  which  is  inconsistent  with  the  (I)  Uthwatt  v.  Bryant,  6  Taunt.  317, 

principle  of  these  and  many  other  cases;  stated  infra.     See  also  Ibbetson  v.  Beck- 

[and  see  Doe  v.  Lean,  1  Q.  B.  '229,  post.]  with,  Cas.  t.  Talb.  157,  [which  overrules] 

(k)  The  cases  stated  in  the  text  seem  Chester  v.   Painter,   2  P.  W.  336.     The 

to  overrule  Awse  v.  Mclhuish,  1  B.  C.  C.  principle  stated  in  the  text  extends  to  all 

519,   where  Mr.  Bax-on  Eyre  held  that  a  words  having  the  force  of  including  the 

devise  by  a  testator  of  all  his  estates  and  interest ;  Norton  v.  Ladd,  1  Lutw.  755, 

effects,  lands   and  hereditaments,  to  A.  infra,  post,  p.  263. 
and  B.  during  their  joint  lives,    and  to  (m)   Wilkinson  v.   Chapman,  3 

the  survivor  of  them,  did  not  carry  a  fee  145. 

VOL.  n.  s 
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CHAP,  xxxnr. 


Word  "estate" 
must  occur 
among  the  very 
words  of  gilt. 


Instances  of 
"  estate  " 
occurring  in 
the  words  of 
gift,  Doe  v. 
Bacon. 


Uthwatt  v. 
Bryant. 


standing  the  connexion  of  the  word  estate  with  locality  and 
words  of  limitation,  it  was  sufficient  to  carry  a  fee  to  the  children 
of  II.  His  Lordship,  however,  hesitated  to  compel  a  purchaser 
to  take  a  title  depending  on  that  construction,  hut  the  purchaser 
consented  to  a  case  being  sent  to  the  Court  of  King's  Bench, 
and  that  Court  being  of  opinion  that  the  children  of  H.  took 
the  fee,  a  specific  performance  was  decreed. 

So,  where  (n)  a  testator  devised  the  moiety  of  the  rents  of  his 
estate,  named  Islington  and  Cove's  Penn,  in  the  parish  of  St. 
Mary,  Islington,  to  be  divided  equally  among  his  grandchildren; 
the  other  moiety  of  the  rents  of  his  said  estate  and  Penii  he 
devised  to  his  son,  R.  Stewart,  and  his  heirs  for  ever :  Sir  L. 
Shadivell,  V.  C.,  held,  that  the  grandchildren  took  the  fee,  on 
the  ground  that  the  devise  of  the  rents  of  the  estate  was  the 
same  as  a  devise  of  the  estate  itself. 

[With  respect  to  the  word  "estate,"  and  other  words  of  similarly 
extensive  signification,  it  seems  now  settled  that  it  is  sufficient, 
but  at  the  same  time  necessary  that]  (although  their  operation 
is  not  restricted  by  being  used  as  synonymous  with  and  refer- 
ential to  an  anterior  term  of  description  not  capable  of  carrying 
the  fee)  [they  should  be  contained  amongst  the  very  words  of 
the  gift;  for  if  the  words  of  gift  operate  directly  only  upon 
"  house,"  "  land,"  and  other  words  of  like  limited  force,  a  fee 
will  not  pass  merely  from  the  subject  of  devise  being  elsewhere 
devised  or  described  by  the  term  "  estate."  "  The  principle," 
said  Heath,  J.,  in  Randall  v.  Tuchin  (o),  "  is,  that  where  the 
word  '  estate '  is  an  operative  word,  it  passes  the  fee,  and  to  try 
whether  it  be  operative  or  not  the  test  is  to  strike  it  out  of  the 
will." 

That  it  is  sufficient  appears  from  the  case  of  Doe  d.  Allport 
v.  Bacon  (p),  where  the  testator  devised  all  his  freehold  lands, 
messuages  and  tenements  to  his  wife  for  her  life,  and  after  her 
decease,  then  all  the  said  estates  to  be  divided  among  his  four 
sons  and  his  son-in-law,  share  and  share  alike.  It  was  held, 
that  the  sons  and  son-in-law  took  in  fee-simple.]  So,  in  the 
case  of  Uthwatt  v.  Bryant  (q),  where  a  testator  devised  all  his 
freehold  lands,  tenements,  tithes,  hereditaments  and  premises  in 
the  parish  of  B.  to  certain  persons  for  life,  with  remainders  over, 
and  on  a  given  event  devised  his  said  freehold  estate  in  the 


n)  Stewart  v.  Garnetf-,  3  Sim.  398. 
(o)  6  Taunt.  410. 


(p)  4  M.  &  Sel. 
(q)  6  Taunt.  317. 


IN    FEE-SIMPLE.  259 

parish  of  B.  to  his  daughters,  as  tenants  in  common;  and  in    CHAP.  xxxm. 

case  such  his  said  children  should  die  in  the  lifetime  of  his  wife, 

then  he  devised  all  his  said  freehold  estate  in  the  parish  of  B.  to 

his  wife  and  her  heirs  for  ever :  it  was  contended  that,  inasmuch 

as  the  testator  had  twice  described  the   subject  of  devise  by 

words   not   capable  of  carrying  the  fee,  when  he    afterwards 

devised  it  by  the  term,  "the  said  freehold  estate  in  the  parish  of 

B./'  he  thereby  gave  only  the  same  thing  as  he  had  before  given, 

and  that  therefore  the  daughters  took  estates  for  life  only  \  but 

the  Court  certified  that  they  took  the  fee. 

[That  it  is  necessary  appears  from]  the  case  of  Doe  d.  Bates  instances 
v.    Clayton  (r),  where  a  testator  devised  to  his  daughter  20/.   jjjjj^jjj^ 
a  year  out  of  the  profits  of  his  estate  or  lands  at  Eaton,  and  in  words  of 
then  devised  to  his  grandson  B.  his  messuage  at  Eaton,  with  the  gl  ' 
houses  and  hereditaments  thereunto  belonging,  and  certain  parcels 
of  land  at  Eaton  ;  and  he  declared  his  further  will  to  be,   that 
B.,  when  he  arrived  at  the  age  of  twenty-one  years,  should  enter 
upon  and  enjoy  the  above-mentioned  estate,  with  the  heredita- 
ments thereunto  belonging,  situate  at  Eaton  aforesaid.     But  he 
provided  that  if  B.  should  run  away  from  his  profession,  all  his 
right,  title  and  claim  to  the  estate  of  lands  and  houses  devised 
to  him  should  devolve  and  descend  to  his  brother  M. ;  it  was 
held,  that  the  word  estate,  being  by  its  reference  restricted  to 
the  antecedent  words  of  devise,   did  not  pass  a  fee,  as  those 
antecedent  words  would  not  do  so :  though  the  Court  decided 
that  other  expressions  in  the  will  had  that  effect  (s}.     [So,  in 
the  case  of  Doe  d.  Clarke  v.  Clarke  (t),  the  testator  devised  to   Doev.  Clarke, 
his  brother  a  dwelling-house  and  garden,  with  all  lands  apper- 
taining to  the  same,  the  said  property  lying  and  being  in  the 
township  of  W. ;  the  Court  s^d  the  word  "  property  "  was  not 
used  to  describe  the  quantum  of  estate  to  be  taken,  but  the 
local  situation,   and  thus  the  devisee  only  took  an  estate  for 
life.] 

It  [follows  from   these    authorities]    that   the   word    estate  Word  Restate" 
occurring  merely  in  the  introductory   clause   in   the  will,  by  introductory 
which  the  testator  professes  in  the  usual  manner  his  intention  clause- 
to  dispose  of  all  his  worldly  and  temporal  estate,  will  not  have 

(r)  8  East,  141.  [(t)  1  Or.   &  Mees.  39.     See  also  Doe 

(s)  Principally  a  direction  that  N.  B.  d.   Burton  v.    White,    1   Exch.   526,   2 

(the  husband  of  one  of  the  testator's  co-  Exch.  797  ;    Vick  v.  Sueter,  3  Ell.  &  Bl. 

heiresses-at-law)  should  not  come  upon  219. J 

any  of  his  hereditaments. 
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CHAP.   XXXIII. 


Whether  "es- 
tate "  applies 
to  more  than 
one  devise. 


Force  of  the 
word  "estate" 
not  communi- 
cated to  other 
•words  by  which 
subject  of  gift 
was  subse- 
quently de- 
scribed. 


the  effect  of  enlarging  the  subsequent  devises  in  the  will  (u). 
As  where  a  testator  says,  "As  to  all  my  worldly  estate,  I  dispose 
thereof  as  follows ; "  arid  then  proceeds  to  devise  his  real  estate 
by  a  description  which  will  not  include  the  interest,  as  "  lands, 
tenements,  hereditaments,"  &c. 

[But,  in  the  case  of  Gall  v.  Esdai1e(x'),  the  testator  devised 
"his  worldly  estate  as  follows,"  and  then  gave  some  legacies, 
and  proceeded,  "As  to  the  rest  of  my  estate,  the  two  houses,  one 
in  L.  and  the  other  in  T.,  I  give  to  my  wife  for  her  life,  and  after 
her  decease  that  in  L.  to  my  daughter,  and  the  other  between  my 
two  sons."  The  Court  of  Common  Pleas  held,  the  daughter 
took  a  fee  in  the  house  devised  to  her.  In  this  case  the  words 
'*as  to  the  rest  of  my  estate"  evidently  overrode  the  whole 
clause,  and  the  subsequent  words  only  parcelled  out  the  different 
portions. 

Neither  can]  the  word  estate,  occurring  in  a  devise  which 
gives  an  express  life  estate  only,  be  extended  by  implication 
to  a  subsequent  limitation  of  the  same  property,  wherein  the 
subject  of  devise  is  described  by  some  other  term.  Thus  it  has 
been  decided  (y),  that  where  a  testator  devised  to  his  wife  E.  all 
his  freehold  and  leasehold  messuages,  houses,  lands,  and  tene- 
ments, and  all  his  estate  and  interest  therein,  for  her  natural  life, 
and  after  her  decease  he  devised  his  said  messuages,  houses,  lands 
and  tenements,  to  S.  and  M.  as  tenants  in  common,  the  latter 
devisees  took  estates  for  life  only,  the  words  estate  and  interest 
being  left  out  in  the  devise  to  them. 

So,  in  the  case  of  Doe  d.  Norris  v.  Tucker  (z),  where  a  tes- 
tator devised  "  unto  ray  dearly  beloved  wife  Jane,  my  freehold 
estate,  called  Pouncetts,  during  her  natural  life,"  and  then  after 
bequeathing  his  stock,  goods  and  chattels  to  her  for  life,  he 
added,  "Item,  all  the  above  bequeathed  lands,  goods  and  chattels, 
I  give  and  devise  to,"  &c.,  mentioning  his  children,  without 
words  of  limitation.  The  question  was,  whether  a  fee  passed 


(u)  Ibbetson  v.  Beckicitli,  Cas.  t.  Talb. 
157  ;  Froymortan  v.  Wriyht,  2  Bl.  8»9, 
'6  Wils.  414 ;  Loveacres  d.  Mmige  v. 
Ulifiht,  Cowp.  352  ;  Denn  d.  Gaskin  v. 
Gaskin,  ib.  657  ;  Wriyht  v.  Russell,  cited 
Cowp.  b'o'l  ;  Doe  d.  timull  v.  Allen^  8 
T.  11.  503  ;  but  see  Gray  son  v.  Atkinson. 
1  Wils.  33  i. 

[(x)  8  King.  323,  1  Moo.  &  Sc.  466. 
A  different  decision  had  previously  been 


given  by  the  Court  of  Chancery  on  this 
will,  1  R.  &  My.  54o.] 

(y)  Roe  d.  Howes  v.  Blackett,  Cowp. 
235  ;  [and  see  Vick  v.  Sueter,  3  Ell.  & 
Bl.  219;  Sturyis  v.  Dunn,  19  Beav. 
135.] 

(z)  3  B.  &  Ad.  473.  See  this  case 
referred  to  7  Ad.  &  Ell.  2o6 ;  and  see 
some  remarks  2  Hay.  &  Jarm.  Cone. 
Wills,  3rd  Ed.  240. 
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by   the   devise   to   the   children,  and   it   was   decided   in   the    CHAP.  xxxm. 
negative. 

A  nice  question  of  this  nature  occurred  in  the  case  of  Doe  v. 
Gwillim  (a),  where  the  testator  thus  expressed  himself: — "As 
touching  such  worldly  estate  wherewith  it  has  pleased  God  to 
bless  me,  I  give,  demise  and  dispose  of  the  same  in  the  following 
manner."  He  then  gave  the  whole  of  his  estates  and  chattels 
to  his  wife  during  her  widowhood,  adding,  "  but  demeatly  to 
go  to  my  dear  children  as  I  have  appointed  and  disposed  to 
them,  in  lots  and  in  money :  Second,  to  my  son  J.,  I  leave  ten 
pounds  out  of  my  goods  and  chattels  to  be  paid  him  :  Thirdly, 
to  my  son  H.,  I  leave  the  pece  of  ground  called,  &c.,  to  him, 
his  lawful  aires  for  ever,  and  if  no  aires,  to  his  next  brother  and 
his  lawful  aires  for  ever :  Fourthly,  to  my  son  G.,  I  leave  the 
pece  of  ground,  &c.  (similar  devises  to  other  sons,  with  words 
of  inheritance) ;  also  to  my  son  J.,  I  leave  my  dwelling-house 
and  nail-shop,  and  sider-mill,  stables,  and  pigs- cot,  garden,  brew- 
house,  and  the  pece  of  ground  adjoining  it ;  also,  my  goods  and 
chattels  and  living  stock  that  I  shall  leave ;  also,  to  my  daugh- 
ter M.,  I  leave  the  house  called,  &c.,  and  to  her  son  H. 
and  her  lawful  aires  for  ever."  The  Court  of  King's  Bench 
held,  that  J.  took  an  estate  for  life  only  in  the  dwelling-house, 
nail-shop,  &c. ;  the  Court  relying  chiefly  on  the  circumstance, 
that  the  testator  had  used  words  of  limitation  in  every  other 
instance ;  and  one  learned  Judge  expressed  his  indisposition  to 
carry  the  effect  of  the  word  "  estate "  further  than  had  been 
done  already. 

Where  a  testator  devises  an  estate  called  Blackacre  to  A.  for   "Estate"  to 
life,  and  then  gives  "  the  same  "  to  B.,  the  latter  devise  [has  ^ftp^ hifde!^ 
been  held  not  to  give  the  fee  to  B.  (b).     The  ground  of  this   "the  same" 
construction  is  not  very  clear,  but  appears  to  be  that  as  the 
word  "estate"  in  the  first  gift  clearly  does  not  mean  all  the 
testator's  interest,  but  is  only  a  description  of  the  subject  of 
gift,  a  different  signification  could  not  be  given  to  the  word 
"  same."     The  omission  of  words  of  locality  would  seem  not  to 
vary  this  construction.] 

Of  course  the  operation  of  the  word  "  estate "  to  confer  an 

(a,)  5  B.    &  Ad.   122,  2  Nev.    &  M.  pard,  8  T.   R.   597.     In  the  first  case, 

247.  some  stress  was  laid  on  the  devise  being 

[(b)  DoeA.  Leanv.  Lean,  1  Q.  B.  229,  of  "  an  estate,"  not  "my  estate  ;  "  see 

4  Per.   &  D.  662  ;   Wight  v.  Leigh,   15  Bailis  v.  Gale,  2  Ves.  48.] 
Ves.  564.     But  see  Challenger  v.  Shep- 
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CHAP,  xxxrii.    estate  in  fee,  may  be  controlled  by  the  context.     As  where  (c) 
"Estate "re-     the   testator   devised    to  his  nephew  G.  all  his  estates,  lands, 

strained  by  the  tenements  and  hereditaments  in  H.,  with  a  general  limitation 
context.  .  . 

over  in  case  any  of  his  nephews  died  under  twenty-one  (a)  j 
and  in  a  subsequent  part  of  his  will  declared  it  to  be  his  intent 
to  prevent  waste  by  making  his  nephews  tenants  for  life  only ; 
and  authorized  them,  in  case  they  married,  to  make  settlements 
upon  their  wives,  and  dispose  of  their  estates  among  the  issue 
of  such  marriages  :  it  was  held,  that  G.  took  only  an  estate  for 
life. 

[Again,  in  the  case  of  Key  v.  Key  (e),  where  a  testator  devised 
his  estate  at  A.  to  S.  K.  for  life,  and  after  his  decease  he  gave 
"  the  aforesaid  estate  "  to  the  eldest  surviving  son  of  S.  K.,  but 
in  default  of  issue  male  to  T.  K.,  and  to  his  eldest  surviving 
son ;  and  in  default  of  issue  male  the  testator's  will  was  that 
the  premises  should  devolve  to  his  own  right  heirs :  it  was  held 
that  "the  eldest  surviving  son"  of  S.  K.  did  not  take  an  estate 
in  fee-simple  by  force  of  the  word  "  estate  ;"  for  if  he  did,  then 
in  the  event  (which  was  probable  and  actually  happened)  of 
there  being  "an  eldest  surviving  son"  of  S.  K.  who  became 
entitled  to  the  property,  every  subsequent  limitation  was,  from 
the  moment  of  S.  K/s  death,  annihilated.] 

But  it  has  been  held  (/),  that  the  mere  circumstance  of  the 
testator's  subjecting  the  property  to  a  certain  annuity  during 
the  life  of  the  devisee,  with  a  considerable  augmentation  of  it 
after  her  decease,  did  not  evince  an  intention  to  give  her  only 
an  estate  for  life,  under  a  devise  of  all  his  property  both  real 
and  personal  for  ever. 

"Property."  This  leads  to  the  remark,  that  the  word  property  is  equiva- 
lent to  estate,  in  its  operation  to  pass  the  interest  as  well  as  the 
land  (g)  •  and  the  same  construction  has  also  been  given  to  a 
devise  of  the  residue  of  the  testator's  "  real  effects "  (h)  : 


"  Real 
effects." 


(c)  Bruce  v.  Bairibridge,  5  J.  B.  Moo. 
1,  2  Br.  &  B.  123.     The  principle  above 
stated  seems  to  be  the  true  ground  of 
this  decision,  though  it  was  much  urged 
as   turning   on    the   effect  of   the   word 
"issue."      In   the    devise   in  question, 
however,    the    mention   of    issue   occurs 
only  in  the  power,  [and  compare  Spry  v. 
Bromfidd,  7  M.&Wels.  545,  10  Sim.  94.] 

(d)  That  this  would  also  have  given 
the  devisee  an  implied  fee,  see  ante,  p. 
251. 

[(e)  4  D.  M.  &  G.  73.    See  also  Martin 


v.  M'Causland,  4  Ir.  Law  Rep.  S40 ; 
Earl  of  Tyrone  v.  Marquis  of  Waterford, 
29  L.  J.  Ch.  486.] 

(/)  Doe  d.  Lady  Dacre  v.  Roper,  11 
East,  518. 

(g)  Roed.  Shell  v.  Pattison,  16  East, 
221  ;  Nicholls  v.  Butcher,  18  Ves.  193  ; 
Patton  v.  Randall,  1J.  &  W.  189  ;  [Doe 
d.  Booleyv.  Roberts,  11  Ad.  &  Ell.  1000, 
3  Per.  &  D.  578  ;  Footner  v.  Cooper,  2 
Drew.  7  ;  Bentley  v.  Old  field,  19  Beav. 
225.] 

(h)  Hogan  v.   Jackson,  Cowp.  299,  3 
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though  it  will  be  remembered  that  the  word  effects  will  not,    CHAP,  xxxm. 
unaided  by  the  context,  comprehend  land  (i),  which  of  course 
is  always  a  preliminary  inquiry. 

And  here  the  reader  is  referred  to  a  former  chapter  (j),  for 
many  instances  in  which  the  fee  has  been  held  to  pass  by  very 
informal  expressions,  such  as  "  all  I  am  worth/'  and  other 
similar  phrases,  which  were  adjudged  not  only  to  embrace  real 
estate  (this  being,  in  fact,  the  principal  point  of  contest),  but 
also  to  confer  on  the  devisee  an  estate  of  inheritance. 

It  is  clear  that  the  word  inheritance  will  carry  the  fee  (k) ; 
and  Lord  Holt  seems  to  have  considered  the  word  heredita- 
ments (I)  to  be  equivalent;  but  it  is  now  established  that  a 
devise  of  hereditaments  carries  only  an  estate  for  life  (m). 
A  devise  of  "  all  my  copyhold  in  the  said  hamlet  of  H./J  has 
received  a  similar  construction  (n). 

It  has  been  held,  that  a  remainder  in  fee  will  pass  by  the 
word  remainder.  Thus,  in  the  early  case  of  Norton  v.  Ladd  (o), 
A.  having  the  remainder  in  fee,  subject  to  a  life  estate  in  his 
mother,  devised  the  lands  to  his  sister  for  life  after  the  decease 
of  his  mother,  then  he  gave  to  J.  C.  the  whole  remainder  of  all 
those  lands  he  had  devised  to  his  sister,  if  he  should  survive  his 
sister ;  but  if  he  died  before  his  sister,  then  his  will  was,  that 
the  whole  remainder  and  reversion  of  all  the  said  lands  should 
be  to  the  use  of  his  sisters  and  their  heirs  for  ever.  It  was 
contended  that  J.  C.  took  only  an  estate  for  life,  for  that  these 
words  referred  merely  to  the  remainder  of  the  lands,  and  not  of 
the  interest ;  but  the  Court  said  that  could  not  be,  as  the 
whole  of  the  lands  had  been  before  devised.  It  referred  to  the 
residue  of  the  estate  undisposed  of  to  his  sister,  and  conse- 
quently a  fee  passed  to  J.  C. 


Inheritance." 


"  Heredita- 
ments." 


Remainder." 


B.  P.  C.  Toml.  388,  stated  ante,  Chap. 
XXII.  sect.  2  ;  [Macnamara  v.  Lord 
Whitworth,  Coop.  241  :  Lord  Tor rington 
v.  Bowman,  22  L.  J.  Cb.  236.]  See  also 
Grayson  v.  Atkinson,  1  Wils.  333,  stated 
ante,  Chap.  XXII.  sect.  2. 

(*)  Ante,  Chap.  XXII.  sect.  2. 

(j)  Chap.  XXII. 

(*)  Widlake  Y.  Harding,  Hob.  2,  Godb. 
207  ;  S.  C.  nom.  WMtlock  v.  Harding, 
Moore,  873,  Ca.  1218.  According  to 
the  report  in  Moore,  the  expression  was 
"my  lands  of  inheritance,"  which  it  is 
pretty  clear  would  not  now  be  held  to 
confer  more  than  an  estate  for  life,  as 


the  word  "inheritance"  is  merely  to 
identify  the  lands.  As  to  the  expres- 
sion "  trustees  of  inheritance,"  see  post, 
next  chapter. 

(Z)  Smith  v.  Tindal,  11  Mod.  103.  See 
also  Lydcott  v.  Willows,  3  Mod.  229. 

(m)  Hopewellv.  Ackland,ISa.]k.  239  ; 
Canning  v.  Canning,  Mose.  240 ;  Denn  d. 
Mellor  v.  Moor,  5T.  R.  558,  6  ib.  175,  1 
B.  &  P.  558,  2  ib.  247  ;  Doe  d.  Small  v. 
Allen,  8  T.  R.  503. 

(n)  Doe  d.  Winder  v.  Lawes,  7  Ad.  & 
Ell.  195. 

(o)  1  Lut.  755  ;  [Balcer  v.  Wall,  1 
Ld.  Raym,  187.] 
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"Reversion." 


Remark  on 
Peiton  v. 
Banks,  and 
Bailis  v.  Gale. 


"  Residue" 
and   "  remain- 
der "  as  used  in 
residuary 
clause. 


"  Right  and 
title." 

"  Interest." 

When  words 
"  part,  ' 
"share," 
"  moiety," 
carry  a  fee. 

When  they  do 
not. 


So,  in  the  case  of  Bailis  v.  Gale  (p),  a  reversion  in  fee  was 
held  to  pass  under  a  devise  of  the  "  reversion  "  of  certain  tene- 
ments. But  in  the  anterior  case  of  Ptiton  v.  Banks  (q)  (which 
was  not  cited  in  Bailis  v.  Gale],  where  a  man  devised  lands  to 
his  wife  for  life,  and,  as  to  the  said  lands,  he  gave  the  reversion 
to  A.  and  B.,  to  be  equally  divided  betwixt  them ;  it  was  held, 
that  A.  and  B.  were  tenants  in  common  for  life  only ;  and 
Serjeant  Maynard,  at  the  bar,  said  he  remembered  a  stronger 
case,  in  which  a  man,  having  given  lands  to  his  wife  for  life, 
devised  the  reversion  to  A.  and  B.,  A.  being  his  heir  at  law ; 
yet  it  was  adjudged  that  B.  took  an  estate  for  life  only. 

The  only  distinction  between  these  cases  and  Bailis  v.  Gale 
is  that,  in  the  latter,  the  testator's  estate  consisted  of  a  rever- 
sion, whereas,  in  the  two  cases  just  stated,  the  subject  to  which 
the  word  "  reversion "  was  applied,  was  the  interest  remaining 
undevised,  after  the  limitations  created  by  the  will.  This  cir- 
cumstance, however,  seems  not  to  vary  the  principle,  and  it  is 
probable  that  the  word  reversion  would  now  be  held,  on  the 
authority  of  Bailis  v.  Gale,  to  pass  a  fee,  even  in  cases  of  the 
latter  class. 

But  though  the  words  remainder  and  reversion,  applied  to 
property  of  this  description,  will  pass  the  testator's  entire  inte- 
rest therein,  yet  it  is  clear  that  the  terms  residue  and  remain- 
der, as  ordinarily  used  in  residuary  clauses,  will  not  have  such 
effect  (r). 

It  has  been  held,  that  a  devise  of  freehold  lands,  with  all 
right  and  title  to  the  same,  carries  the  fee  (s)  •  and  the  word 
"interest"  would  unquestionably  have  the  same  effect  (/). 

[It  was  at  one  time  a  question  whether  under  a  devise  by  a 
testator  of  his  "  moiety,"  "  part,"  or  "  share,"  the  devisee  would 
take  an  estate  in  fee,  but  it  seems  now  settled  that  he  will  (u). 
The  force  of  such  words,  however,  applies  solely  where  the 
moiety,  part,  or  share,  belongs  as  such  to  the  testator  himself. 
Thus,  where  houses  were  given  among  the  testator's  children  as 
tenants  in  common  in  tail,  and  if  any  of  his  children  died 


(/))  2  Ves.  48.     But  see  And.  284. 

(9)  1  Vern.  65. 

[(r)  Canning  v.  Canning,  Mose.  240; 
Denn  d.  .¥00?-  v.  MelLor,  5  T.  R.  558,  2 
B.  &  P.  247.] 

(«)  Sharp  v.  Sharp,  4  M.  &  Pay.  445, 
6  Bing.  630. 


(0  Andrew  v.  Southouse,  5T.  R.  292. 

[(it)  Doed.  Atkinson  v.  Fawcett,  3  C. 
B.  274  :  Montgomery  v.  Montgomery,  3 
Jo.  &  Lat.  47 ;  Green  v.  Marsden,  1 
Drew.  646,  653  ;  but  see  Middleton  v. 
Swain,  post,  p.  265,  as  to  the  word 
"share "  in  a  different  sense. 
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[before  twenty-one,  or  unmarried,  the  part  or  share  of  him  or    CHAP  Xxxm. 
her  so  dying  to  go  over  to  the  survivors,  it  was  held,  that  by 
the  devise  over,  the  survivors  took  life  estates  only  (a?). 

An  estate  in  fee  may  also  be  conferred  by  force  of  words  of 


exception.     Thus,  where  a  testator  devised  to  his  two  sons  the  of  words  of  ex- 

estate  he  occupied,  with  the  factory  thereon,  except  the  house 

he  occupied,  which  he  gave  to  his  daughters  share  and  share 

alike,  it  was  held  that  the  daughters  took  an  estate  in  fee  in 

the  house.     Tindal,  C.  J.,  said,  the  exception  out  of  the  devise 

by  necessary  intendment  carried  the  same  quantity  of  estate  as 

that  from  which  it  was  excepted  (y]  . 

Similarly,  if  lands  be  devised  to  A.,  without  words  of  limita-  Estate  in  fee 
tion,  and,  on  a  certain  event,  those  lands  are  devised  away  from  ^sTbstitu-106 
him  to  another  in  fee,  and  other  lands  substituted  in  which  an  tional  gift. 
express  estate  in  fee  is  given  to  A.,  A.  will  take  a  fee  under  the 
first  devise,  by  reason  of  the  apparent  intendment  that  his  inte- 
rest in  the  respective  lands  should  be  the  same  (z). 

A  devise  to  A.  (simply),  provided  that  if  he  or  his  heirs  alien  By  force  of 
the  devise  shall  be  void,  confers  a  fee  by  force  of  the  words  of  ^SSHS^ 
the  condition,  though  the  condition  itself  is  void  (a). 

It  may  here  be  added,  that  a  devise  of  a  "  perpetual  advow-   "Perpetual 
son"  (b),  or  of  a   "  manor  "  (c)  to  A.,    conferred   only   a   life 
estate,  those  words,  like  the  words  "lands,"  "hereditaments,"  Manor- 
&c.,  being  considered  descriptive  of  the  subject  of  devise,  and 
not  of  the  entire  interest  in  it.     So  a  devise  of  a  share  in  the  Company   * 
New  River  Company  (which  is  a  freehold  of  inheritance)  to  A., 
has  been  held  to  confer  only  a  life  estate  (d). 

In  conclusion,  it  may  be  noticed  that  where  copyholds  of  a  Fee-simple 

.  .   .     t.  .  coridit'onal  m 

manor,  in  which  there  is  no  custom  to  entail,  are  devised  in  lands  not 
terms    which,    if  applied   to  lands    held  in    fee-simple,    would 
create  an  estate  tail,  the  devisee  takes  a  fee-simple  conditional, 
which  becomes  absolute  on  the  birth  of  issue  inheritable  under 

[(#)   Woodward  v.  Glfssbrook,  2  Vern.  (a)  Shailard    v.    Baker,    Cro.     Eliz. 

388  ;  Pettywoodv.  Cooke,  Cro.  Eliz.  52  ;  744. 

Sturyis  v.  Dunn,  19  Beav.  135;  Doe  d.  (b)  PococTcv.  Bishop  of  Lincoln,  3  Br. 

Orpe  v.  Frost,  2  D.  &  Ry.  678,    1  B.  &  &    B.    27.      The    word     "Living"    is 

Cr.  638.     In  the  last  case,  the  fee  was  ambiguous,  and    may  mean  the  whole 

held  to  pass  under  other  words.     But  see  advowson,   either  in  fee   or  for   life,   or 

Bentley  v.  Oldfield,  19  Beav.  225.  only  the  next  presentation,  according  to  the- 

(y)  Doe  d.  Knott  v.  Lawton,  6  Scott,  context,   Webb  v.  Bynrj,  2  Kay  &  J.  669. 

303,  4Bing.  N.  C.  455.  (c)  Pake  v.   Archbishop   of  Canter- 

(z)  Greene  v.  Armsteed,  Hob.  65,  and  bury,  14  Ves.  364. 

compare  Doe  d.  Payne  v.  Plyer,  14  Jur.  (d)  Middleton  v.  Swain,  Skinn.  339. 
326,  19  L.  J.  Q.  B.  29. 
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Or  in  a  per- 
sonal inherit- 
ance. 


Effect  of  recent 
enactment 
(1  Viet.  c.  26, 
B.  28). 


A  devise  with- 
out words  of 
limitation,  to 
pass  the  fee. 


Remarks  on 
new  rule. 


[the  entail  (e),  and  the  same  rule  applies  to  a  similar  gift  of 
a  personal  inheritance,  which  is  not  capable  of  being  en- 
tailed (/).] 

V.  Perhaps  there  was  no  one  of  the  old  rules  of  testa- 
mentary construction  which  so  directly  clashed  with  popular 
views  as  that  which  required  words  of  limitation,  or  some  equi- 
valent expression  to  pass  the  inheritance ;  and  hence  the 
attention  of  the  framer  of  the  recent  act  of  1  Viet.  c.  26,  was 
naturally  directed  to  the  abolition  of  this  technical  doctrine. 
Accordingly,  by  section  28,  it  is  enacted,  "  That  where  any  real 
estate  shall  be  devised  to  any  person  without  any  words  of 
limitation,  such  devise  shall  be  construed  to  pass  the  fee-simple, 
or  other  the  whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  estate,  unless  a  contrary 
intention  shall  appear  by  the  will." 

The  effect  of  the  enactment,  it  will  be  observed,  is  not  wholly 
to  preclude,  with  respect  to  wills  made  or  republished  since  the 
year  1837,  the  question  whether  an  estate  in  fee  will  pass 
without  words  of  limitation,  but  merely  to  reverse  the  rule. 
Formerly,  nothing  more  than  an  estate  for  life  would  pass  by 
an  indefinite  devise,  unless  a  contrary  intention  could  be 
gathered  from  the  context.  Now,  an  estate  in  fee  will  pass  by 
such  a  devise,  "  unless  a  contrary  intention  shall  appear  by  the 
will."  The  onus  probandi  (so  to  speak)  will,  under  the  new 
law,  lie  on  those  who  contend  for  the  restricted  construction ; 
[and  will  not  be  discharged  'by  shewing  that  another  devise  in 
the  will  contains  formal  words  of  limitation  (g),  or  that  a 
special  power  of  appointment  is  (in  terms)  given  to  the  de- 
visee (A)]  Indeed  the  restricted  construction  rarely  accords 
with  the  actual  intention  of  a  testator,  and  it  will  probably 
not  often  occur  that  the  Courts  will  be  called  on  to  apply  the 
proviso  which  saves  the  effect  of  a  restrictive  context;  so 
that  there  seems  no  reason  to  apprehend  that  the  newly- 
enacted  rule  will  be  so  prolific  of  qualifications  and  exceptions 
as  the  doctrine  which  it  has  superseded.  Upon  the  whole,  the 
enlargement  of  the  operation  of  an  indefinite  devise  may  be 


(e)  [Doe  d.  Simpsonv.  Simpson,  4  Bing. 
N.  C.  333,  5  Scott,  770  ;  Doe  d.  Blesard 
v.  Simpson,  3  Scott,  N.  E.  774,  3  M.  & 
Gr.  929  ;  Doe  d.  Spencer  v.  Clarice,  5  B. 
&  Aid.  458. 


(/)  Stafford  v.  Buckley,  2  Yes.  170. 

(g)  Wisden  v.  Wisden,  2  Sm.  &  Gif. 
396. 

(h)  Brooke  v.  Brooke,  3  Sm.  &  Gif. 
280. 
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regarded  as  one  of  the  most  salutary  of  the  new  canons  of   CHAP,  xxxm. 
interpretation  which  have  emanated  from  the  legislature. 

[This  new  rule  of  construction  has  been  held  not  to  apply 
to  interests  created  de  novo ;    thus  a  devise  of  a  rent-charge   New  rule  does 
to   A.    simply,  will  only  give   him  a  rent-charge  for  life  (i) ; 
and  a  devise  to  A.  of  a  house  and  grass  for  a  cow  in  a  certain  de  nov°- 
meadow  belonging  to  the  testator,  though  it  will  pass  the  fee- 
simple  in  the  house,  will  confer  only  a  life  estate  in  the  ease- 
ment (#).] 

{(i)  Nichols  v.  ffawJces,  10  Hare,  342.  *  232. 

As  to  what  words  are  sufficient  to  create  a  (k)  Reay  v,  Itawlinson,  7  Jur.  N.  S. 

perpetual  rent-charge,  see  Mansergh  v.  118.] 
Campbell,   25  Beav.  544,  3  De  G.  &  Jo. 
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CHAPTER   XXXIV. 

ESTATES    OF    TRUSTEES. 


Whether 
devisees  are 
within  the 
Statute  of 


THE  question  whether  a  devise  to  uses  operates  by  virtue  of 
the  Statutes  of  Wills  alone,  or  by  force  of  those  statutes  con- 
currently with  the  Statutes  of  Uses,  has  been  the  subject  of 
much  learned  controversy  (a).  The  prevailing,  and,  it  is  con- 
ceived, the  better  opinion  is  in  favour  of  the  latter  hypothesis ; 
the  only  objection  to  which  seems  to  be,  that,  as  the  Statute  of 
Uses  preceded  the  Statutes  of  Wills,  uses  created  under  the 
testamentary  power  conferred  by  the  latter  statutes  could  not, 
at  the  time  of  the  passing  of  the  Statute  of  Uses,  have  been  in 
the  contemplation  of  the  legislature.  The  futility  of  this  objec- 
tion has  been  so  often  exposed,  that  it  is  not  intended  here  to 
revive  the  discussion,  more  especially  as  the  point  has  not,  in 
general,  any  practical  influence  on  the  construction  of  wills; 
for  even  those  who  assert  that  the  Statute  of  Uses  does  not 
apply,  admit,  and  the  authorities  conclusively  shew  (£),  that  a 
devise  to  A.  and  his  heirs,  simply  to  the  use  of  B.  and  his  heirs, 
would  vest  the  fee-simple  in  B.,  if  not  by  force  of  the  statute, 
yet  in  order  to  give  effect  to  the  manifest  intention  of  the 
testator.  Such  intention,  however,  seems  to  be  apparent  only 
when  examined  through  the  medium  of  the  Statute  of  Uses. 
We  must  suppose  the  testator  to  be  acquainted  with  the  effect 
of  that  statute,  in  order  to  gather  from  such  a  devise  an  inten- 
tion to  confer  the  legal  estate  on  the  ulterior  devisee.  On  the 
other  hand,  it  is  clear,  that  a  devise  to  the  use  of  A.  and  his 
heirs  in  trust,  for  or  for  the  use  of  B.  and  his  heirs,  would  vest 
the  legal  inheritance  in  A.  in  trust  for  B.,  and  not  carry  it  on 

(a)  I    Sand.    Uses,    195;    2    Fonbl.  383,  pi.  1,  n.  ;  Harris  v.  Pugh,  4  Bing. 
Treat.    Eq.  24  ;  and  1  Sugd.  Pow.   6th  335,  12  J.  B.  Moo.  577.     And  see  Haw 
Ed.  173.  kins  v.  Luscombe,  2  Sw.  392  ;  Doe  v. 

(b)  Symson  v.  Turner,  1  Eq.  Ca.  Ab.  Field,  2  B.  &  Ad.  564. 
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to  B.  Either  this  must  be  by  the  effect  of  the  Statute  of  Uses  CHAP,  xxxiv. 
forbidding  the  limitation  of  a  use  upon  a  use,  or,  supposing  that 
statute  not  to  operate  upon  wills,  it  must  be  (as  in  the  former 
case)  the  result  of  presuming  the  testator  to  intend  by  the 
devise  in  question  to  produce  the  same  effect  as  such  limitation 
introduced  into  a  deed  would  have  done  by  force  of  that  statute, 
It  is  evident,  therefore,  that,  in  such  cases,  the  question,  whether 
the  Statute  of  Uses  applies  to  wills,  does  not  arise.  And  in 
practice,  little  or  no  attention  seems  to  have  been  paid  to  the 
difficulty  suggested  by  an  eminent  writer  (c),  that,  under  a 
devise  to  A.  .and  his  heirs,  to  the  use  of  B.  and  his  heirs,  if  A. 
should  die  in  the  testator's  lifetime,  the  devise  to  B.  might 
possibly,  under  the  Statute  of  Uses,  fail  at  law  for  want  of  a 
seisin  to  serve  the  use.  Indeed,  the  writer  in  question  himself 
observes,  in  solution  of  his  own  difficulty,  that,  as  every  testator 
has  a  power  to  raise  uses  either  by  the  joint  operation  of  both 
statutes,  or  by  force  of  the  Statute  of  Wills  only,  possibly  the 
Courts  would,  in  favour  of  the  intention,  construe  the  devise  as 
a  disposition,  not  affected  by  the  Statute  of  Uses,  but  as  giving 
the  fee  to  B.  immediately.  Perhaps,  however,  there  wAild  be 
some  difficulty,  in  principle,  in  adopting  this  construction  ;  for, 
if,  in  the  event  of  A.  surviving  the  testator,  the  use  would  have 
been  executed  by  the  operation  of  the  Statute  of  Uses,  to  hold 
the  result  to  be  different,  in  consequence  of  the  death  of  A.  in 
the  lifetime  of  the  testator,  would  be  to  make  the  construction 
of  the  devise  dependent  on  events  subsequent  to  its  inception. 
Supposing  the  devise  to  be  void  at  law,  it  is  clear  that  equity 
would  compel  the  heir  to  convey ;  but  probably  the  Courts 
would  struggle  hard  against  adopting  a  construction  which 
would  invalidate  it  even  at  law.  The  occurrence  of  the  question 
may  of  course  be  easily  avoided  by  devising  the  estate  imme- 
diately to  uses,  and  not  to  a  devisee  to  uses  (d). 

Where  property,  in  which  a  testator  has  an  estate  of  free-  Principle 
hold,  is  devised  to  one  person  in  trust  for  or  for  the  benefit  of  J 
another,  the  question  necessarily  arises,  whether  the  legal  estate  persons,  appa- 

.       ,      „  rently  so,  are 

remains  in  tlie  first-named  person,  or  passes  over  to,  and  becomes  trustees. 

vested  in,  the  beneficial  or  ulterior  devisee.     If  the  devise  is  to 
the  use  of  A.,  in  trust  for  B.,  the  legal  estate  (we  have  seen)  is 

[{c}  Butl.  Co.    Lit.   272  a,  VIII.   1  ;]  that  an  important  question  on  the  con- 

1  Sugd.  Pow.  6th  Ed.  175.  struction  of  powers  created  by   will  de- 

(d)  See  further  on  this  subject,  Sugd.  pends  upon  this  point. 
Pow.   4th  Ed.  173,    where   it  is   shewn 
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Words  use  and 
trust  used 
indifferently. 


Effect  of 
changing 
language  of 
limitations  by 
introducing 
words  of  direct 
gift. 


vested  in  A.,  even  though  no  duty  may  have  been  assigned  to 
him  which  requires  that  he  should  have  the  estate.  Where, 
however,  the  property  is  devised  to  A.  and  his  heirs,  to  the  use 
of,  or  in  trust  for,  B.  and  his  heirs,  the  question,  whether  A. 
does  or  does  not  take  the  legal  estate,  depends  chiefly  on  the 
fact  whether  the  testator  has  imposed  upon  him  any  trust  or 
duty,  the  performance  of  which  requires  that  the  estate  should 
be  vested  in  him.  If  he  has  not,  the  legal  ownership  passes  to 
the  beneficial  devisee ;  and  the  first-named  person  is  regarded 
as  a  mere  devisee  to  uses,  filling  the  same  passive  office  as  a 
releasee  to  uses  in  an  ordinary  conveyance  by  lease  and  release. 
And  the  fact,  that  the  testator,  in  a  series  of  limitations,  employs 
sometimes  the  word  use,  and  sometimes  the  word  trust,  is  not 
considered  to  indicate  that  he  had  a  different  intention  in  the 
respective  cases. 

Thus,  where  (e)  a  testator  devised  lands  to  A.  and  his  heirs  in 
trust,  and  for  the  several  uses  and  purposes  after-mentioned,  viz. 
to  pay  the  rents  to  certain  persons  for  the  life  of  B.,  and,  after 
her  decease,  to  the  use  of  C.  and  D.  during  their  lives  and  the 
life  of*the  longest  liver,  remainder  to  the  use  of  A.  and  his 
heirs  during  the  lives  of  C.  and  D.,  and  the  life  of  the  longest 
liver,  to  preserve  contingent  remainders ;  and,  after  the  several 
deceases  of  C.  and  D.,  then  in  trust  for  the  heirs  male  of  the 
bodies  of  C.  and  D. ;  remainder  to  the  use  of  T.  in  fee.  After 
B/s  death,  C.  and  D.  suffered  a  recovery,  which  it  was  contended 
was  void,  on  the  ground  that  the  limitation  to  the  heirs  male  of 
their  bodies  was  equitable,  and  therefore  did  not  make  them 
tenants  in  tail  (a  point  which  is  discussed  in  a  future  chapter) ; 
but  Lord  Ellenborough  observed,  that  the  testator  employed  the 
words  "use"  and  " trust "  indifferently,  and  both  were  within 
the  operation  of  the  statute  (/). 

So,  it  is  clear,  that  the  mere  change  of  language,  in  a  series 
of  limitations,  by  substituting  words  of  direct  gift  to  the  persons 
taking  the  beneficial  interest,  for  the  phrase  "  in  trust  for/'  will 
not  clothe  such  persons  with  the  legal  estate,  if  the  purposes  of 
the  will,  in  any  possible  event,  require  that  the  legal  estate 
should  be  in  the  trustees  (g). 


(e)  Doe  d.  Gdlier  v.  Terry,  11  East, 
377. 

(/)  It  is  evident,  therefore,  that  his 
Lordship  concurred  in  the  doctrine  that 


uses  created  by  will  are  within  the  Sta- 
tute of  Uses. 

(g)  Doe  d.  Tomhjns  v.  Willan,  2  B.  & 
Aid.  84  ;  Murthwaite  v.  Jenkinson,  3  D. 
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But  the  Courts  are  strongly  inclined  to  give  the  devise  such    CHAP,  xxxir. 
a  construction  as  will  confer  on  the  trustees  estates  co-extensive 
with  those  interests  which  are  limited  in  the  terms  of  trust 
estates,  if  the  other  parts  of  the  will  can  by  any  means  be  made 
consistent. 

Thus,  where  (h)  the  testator's  real  estate  was  devised  to  trus-  Restrictive 
tees,  their  survivors  or  survivor,  and  their  or  his  heirs.  &c.,  to  °Peratlcn  °.{. 

words  or  gut. 

secure  a  life  annuity  (which  was  to  be  paid  out  of  the  annual 
income),  and  then  in  trust  for  the  testator's  children,  until  they 
should  attain  twenty-one,  "and  then  unto  and  among  them, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint- 
tenants/'  and  the  will  contained  clauses  empowering  the  trustees 
to  grant  leases  of  the  estates,  and,  if  they  should  think  it  ad- 
visable, to  sell  any  part  thereof,  at  any  time  after  his  (the  testa- 
tor's) decease.  It  was  held,  notwithstanding  this  expression, 
that  the  estate  of  the  trustees  was  confined  to  the  minority  of 
the  children,  being  so  restricted  by  the  express  devise  to  them. 

A  devise  of  copyhold  lands  in  trust  for  a  minor,  and  to  be  Devise  of  copy- 
transf erred  to  him  at  twenty-one,  has  been  held  to  give  to  the  tnmsferred'Mo 
trustees  a  chattel  interest  only,  deter minable  at  the  majority  of  A.  at  majority. 
the  cestui  que  trust ;  the  Court  thinking  that  the  words,  "  to 
be  transferred/'  did  not  refer  to  a  legal  transfer  of  the  estate  by 
surrender  (in  which  case  the  trustees  must  have  taken  the  fee 
to  enable  them  to  make  such  surrender),  but  merely  to  the  deli- 
very of  possession,  and  admission  on  the  rolls  of  the  manor  (i). 

Where  the  person  to  whom  the  real  estate  is  devised  for  the  Trustee  takes 
benefit  of  another  is  intrusted  with  the  application  of  the  rents,   kf^^J^j 
he  must,  according  to  the  principle  before  laid  down,  take  the  to  apply  the 
legal  estate,  in  order  that  he  may  have  a  command  over  the  rents* 
possession  and  income. 

In  the  case  of  Shapland  v.  Smith  (k),  the  trust  was  out  of  the  Direction  to 
rents,  after  deducting  rates,  taxes,  repairs  and  expenses,  to  pay  1*7 
such  clear  sum  as  remained,  to  S.  during  his  life,  and,  after  his 
death,  to  the  use  of  the  heirs  male  of  his  body.     The  question 


&  Ryl.  765,  2  B.  &  Cr.  357.     See  also  ley,  1  Per.  &  D.  636,  9  Ad.  &  Ell.  879  ; 

Sandford  v.  Irby,  3  B.  &   Aid.    654  ;  [Tucker  v.  Johnson,  16  Sim.  341 ;  Plenty 

[Blagrave  v.  Blagrave,   4    Exch.    550  ;  v.  West,  6  G.  B.  201.] 

Hodson  v.  Ball,  14  Sim.  558  ;  Watson  v.  (i)  Doe  d.  Player  v.  Nicholls,  1  B.  & 

Pearson,  2  Exch.  5bl.J  Cr.  336. 

(h)  Doe  d.  Sudden  v.  Harris,  2  D.  &  (k)  1  B.  C.  C.  74.     See  also  Browne 

R>1.  36.     See  also  Goodtitle  d.  Haward  v.  Ramsden,  2  J.  B.  Moo.  612  ;  Tenny  d. 

v.    Whitby,    1  Burr.    228  ;  Edwards  v.  Gibbs  v.  Moody,  3  Bing.  3,  10  J.B.  Moo. 

Symons,  6  Taunt.  212  ;  Acklandv.  Lid-  252. 
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CHAP.  XXXIT. 


To  apply  rents 
for  mainte- 
nance of  cestui 
que  trust. 


Trust  to  pay 
rents  to  a  per- 
son. 


To  permit  be- 
neficial devisee 
to  receive 
rents. 


was,  whether  the  use  for  life  was  executed  in  S.,  who,  if  it  were, 
was  tenant  in  tail  male,  by  force  of  the  rule  in  Shelley's  case  (I). 
Mr.  Baron  Eyre,  sitting  for  Lord  Thurlow,  thought  there  was 
no  difference  between  a  trust  to  pay  the  rents  to  a  person,  and 
a  trust  to  permit  him  to  receive  them  (see  contra  in  the  sequel), 
and,  therefore,  that  the  use,  in  this  case,  was  vested  in  S.;  but 
Lord  Thurlow,  on  resuming  his  seat,  determined,  that  as  the 
trustees  were  to  pay  taxes  and  repairs,  the  legal  estate  during 
the  life  of  S.  was  in  them. 

In  Silvester  \. Wilson  (m),  the  testator  devised  that  the  trustees 
should  yearly,  during  the  life  of  his  son  J.  W.,  receive  the  rents  ; 
and  he  ordered  that  they  should  be  applied  for  the  maintenance 
of  the  said  J.  W.  The  Court  thought  that  it  was  intended  that 
the  trustees  should  have  a  sort  of  discretion  in  the  application 
of  the  money,  and,  therefore,  that  they  took  the  legal  estate. 

Indeed,  without  regard  to  the  exact  degree  of  discretionary 
power  lodged  in  the  trustees,  the  mere  fact  that  they  are  made 
agents  in  the  application  of  the  rents,  is  sufficient  to  give  them 
the  legal  estate,  as  in  the  case  of  a  simple  devise  to  A.  upon 
trust  to  pay  the  rents  to  B.  And  it  is  immaterial  in  such  a 
case,  that  there  is  no  direct  devise  to  the  trustees,  if  the  inten- 
tion that  they  shall  take  the  estate  can  be  collected  from  the 
will.  Hence  a  devise  to  the  intent  that  A.  shall  receive  the 
rents  and  pay  them  over  to  B.  would  clearly  vest  the  legal  estate 
in  A.  (ri). 

But  where  real  estate  is  devised  to  one  person  upon  trust,  to 
permit  and  suffer  another  to  receive  the  rents,  the  beneficial 
devisee  takes  the  legal  estate  and  not  the  trustee  (o).  The  dis- 
tinction between  a  direction  to  pay  the  rents  to  a  person,  and  a 
direction  to  permit  him  to  receive  them,  though  often  con- 
demned, cannot  now  be  questioned.  In  the  case  of  Doe  d. 
Leicester  v.  Biggs  (p),  Sir  James  Mansfield  said  it  was  miraculous 
how  it  came  to  be  established,  since  good  sense  requires  in  each 


(I)  The  question  whether  the  trustees 
take  any  and  what  estate  is  often  raised 
in  this  manner.  See  Jones  v.  Lord  Say 
tie  Sele,  S  Vin.  Ab.  262,  pi.  19,  1  Eq.  Ca. 
Abr.  383,  pi.  4  ;  Silvester  d.  Law  v. 
Wilson,  2  T.  E.  444  ;  Curtis  v.  Price, 
12  Ves.  89  ;  Wykham,  v.  Wykham,  18 
Ves.  395  ;  Biscoe  v.  Perkins,  1  V.  & 
B.  485;  [Adams  v.  Adams,  6  Q.  B. 
860.] 

(m)  2    T.  R.  444.      See  also  Doe  v. 


Ironmonger,  3  East,  533  ;  [Reynell  r. 
Rei/nell,  10  Beav.  21 ;  and  see  Plenty  v. 
West,  6  C.  B.  201.] 

(n)  Doe  v.  Homfray,  6  Ad.  &  Ell. 
206. 

(o)  Right  d.  Phillips  v.  Smith,  12 
East,  455  ;  [Doe  d.  NMe  v.  Button,  11 
Ad.  &  Ell.  188  ;]  but  see  Gregory  v. 
Henderson,  4  Taunt.  772,  post. 

(p)  2  Taunt.  109  ;  [aud  see  1  Ed.  36, 
note,  and  1  B.  C.  C.  by  Eden,  75,  note.] 
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case  that  it  should  be  equally  a  trust,  and  that  the  estate  should    CHAP,  xxxiv. 
be  executed  in  the  trustee ;  for  how  could  a  man  be  said  to 
permit  and  suffer  who  has  no  estate,  and  no  power  to  hinder 
the  cestui  que  trust  from  receiving  ? 

Where  the  expressions  to  pay  unto  and  permit  and  suffer  to  Effect  where 
receive  are  both  used,  it  seems  that  the  construction  will  (in  ^^  arJTuaed 
conformity  to  a  rule  discussed  in  a  preceding  chapter  (q),  be 
governed  by  the  posterior  expression. 

Thus,  in  Doe  d.  Leicester  v.  Biygs,  where  the  trust  was  "  to 
pay  unto  or  permit  and  suffer  A.  to  receive  the  rents,"  it  was 
held  that  the  words  "  permit  and  suffer,"  coming  last,  controlled 
the  former  trust,  "  to  pay,"  and  consequently  that  the  estate  was 
vested  in  A.  (?•). 

In  the  proposition  that  a  devise  to  a  person  upon  trust  to 
permit  another  to  receive  the  rents,  vests  the  legal  estate  in  the 
latter,  it  is  assumed  that  no  duty  is  imposed  on  the  trustee, 
either  expressly  or  by  implication,  requiring  that  he  should  have 
the  estate,  for  in  such  case  it  is  clear  the  trustees  will  take  the 
legal  estate. 

Thus,  in  Biscoe  v,  Perkins  (s),  where  a  testator  devised  his  Trust  to  pro- 
real  estate  to  his  executors,  their  heirs,  &c.,  for  the  life  of  his  gen^i-emaiii- 
son  A,,  to  the  intent  to  support  the  contingent  remainders-  after  ders- 
limited,  but  in  trust,  nevertheless,  to  permit  and  suffer  his  said 
son  to  receive  the  rents  for  his  own  use  during  his  natural  life  ; 
and  after  his  decease  the  testator  devised  the  same  to  the  first 
son  of  A.  in  tail.     Lord  Eldon  held,  that  A.  did  not  take  the 
legal  estate,  as  the  purpose  of  preserving  the  contingent  remain- 
ders required  that  it  should  be  in  the  trustees. 

Upon  the  same  principle,  it  has  been  often  decided  that  a  To  pemit  feme 
trust  to  permit  a  feme  covert  to  receive  the  rents  for  her  sepa-  covert  to  re- 
rate  use,  vests  the  estate  in  the  trustees  (t). 


(q}  Ante,  Chap.  XV.  see  per  ParJce,  B.,  4  M.  &  Wels.  431.] 

(f)    But    might    not    the    alternative  (t)  Ilarton  v.   Harton,  7  T.   R.  652 ; 

terms  of  the  devise  in  such  a  case  have  Doe  d.  Woodcock  v.  Barthrop,  5  Taunt, 

been  considered  as  giving  the  trustees  an  382.     See  also  Doe  d.  Stephens  v.  Scott, 

option?      This  would  have  avoided    the  4  Bing.   505,   1  M.  &  Pay.  317;  a  for- 

repugnancy.  tiori,  where  the  direction  is  to  pay  them 

(s)  1  V.  &  B.   485.     See  also    White  to  her,  Nevil  v.  Sanders,  1  Vern.  415,  1 

v.  Parker,  1  Bing.  N.  C.   573,   1  Scott,  Eq.    Ca.   Ab.    382,   pi.  1  ;    Robinson  v. 

542.     [In  Riley  v.  Garnelt,  3  De  Gr.  &  Grey,  9  East,  1;  Hawkins- v.  Luscombe, 

S.   G29,   there  would    have  been  contin-  2  Sw.  375;  [and  see  Toller  v.  Attwood, 

gent  remainders  if  the  trustees  had  been  15  Q.  B.  929  ;  Plenty  v.  West,   6  C.  B. 

held   not  to  take  the  legal  estate,   but  201  ;  but  as  to  a  deed,  see   Williams  v. 

there  was  no  express  trust  to  preserve,  Waters,  14  M.  &  Wels.  166.] 

VOL.  ir.  T 
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Receipts  with 
the  approbation 
of  trustees  to 
be  good, 


To  permit  A. 
to  receive  net 

rents. 


Direction  to 
sell  or  convev. 


And  where  (u)  a  trust  to  permit  and  suffer  the  testator's  wife 
to  receive  the  rents  during  her  widowhood  was  followed  by  a 
direction,  that  her  receipts,  with  the  approbation  of  any  one  of 
his  trustees,  should  be  good ;  it  was  held,  that  the  legal  estate 
was  vested  in  the  trustees,  it  being  clearly  intended  that  they 
should  exercise  a  control. 

And  in  a  more  recent  case  (x),  a  similar  construction  was 
given  to  a  direction  to  the  trustees  to  permit  the  beneficial 
devisee  to  receive  the  net  rents  and  profits;  this  term  being 
used,  it  was  thought  in  contradistinction  to  the  gross  profits, 
which  were  intended  to  be  received  by  the  trustees,  and  the 
surplus  paid  over  to  the  person  beneficially  entitled,  both  pur- 
poses evidently  requiring  that  the  trustees  should  have  an 
estate. 

Where  the  duty  imposed  on  the  devisee  is  to  sell  or  convey  (y) 
the  fee-simple,  he  is  held  to  take  the  inheritance  to  enable  him 
to  comply  with  the  direction ;  though  in  such  a  case  it  is  too 
much  to  affirm  that  the  testator's  intention  cannot  in  any  other 
manner  be  effected ;  for,  by  means  of  a  power,  the  trustee  might 
be  authorised  to  convey  without  himself  having  an  estate.  It 
seems  to  be  a  more  reasonable  conclusion,  however,  that  the 
testator,  by  devising  the  property  to  the  person  who  is  directed 
to  make  the  conveyance  or  sale,  intended  not  merely  to  make 
him  the  medium  or  instrument  through  which  to  vest  the  estate 
in  the  beneficial  devisee,  but  that  he  should  take  an  estate  com- 
mensurate with  the  duty  which  was  assigned  to  him ;  and  the 
ground  for  this  construction  is  obviously  strengthened,  when 
there  are  other  purposes  requiring  that  the  trustee  should  have 
some  estate. 

In  Bagshaw  v.  Spencer  (z),  a  devise  to  trustees  and  their  heirs, 
upon  trust  out  of  the  rents,  or  by  sale  or  mortgage,  to  raise  so 
much  as  should  be  sufficient  for  the  payment  of  debts,  legacies 
and  funeral  expenses,  and  then  as  to  one  moiety  upon  trust  for 
and  to  the  use  of  B.  for  life,  remainder  to  trustees  to  preserve 


(w)  Gregory  v.  Henderson,  4  Taunt. 
772,  which  compare  with  Broughton  v. 
Langley,  Salk.  679,  2  Ld.  Kaym.  873,  1 
Lutw.  823. 

(x)  Barker  v.  Greenwood,  4  M.  & 
Wels.  421. 

(y)  Garth  v.  Baldwin,  2  Ves.  646  ; 
Doe  d.  Booth  v.  Field,  2  B.  &  Ad.  564  ; 
Doe  d.  Shelley  v.  Edlin,  4  Ad.  &  Ell. 
582. 


(z)  1  Ves.  142,  2  Atk.  570.  See  also 
Gibson  v.  Rogers,  Amb.  93  ;  Sanford  v. 
Irbyt  3  B.  &  Aid.  654  ;  [Watson  v. 
Pearson,  2  Exch.  581  ;  Blagrave  v.  Bid- 
grave,  4  Exch.  550 ;  Reynell  v.  Reynell, 
10  Beav.  21  ;  RacTcham  v.  Siddall,  1  M. 
&  Gord,  607,  2  H.  &  T\v.  44 ;  Doe  d. 
Nolle  v.  Bolton,  11  Ad.  &  Ell.  188;] 
but  see  Haiclcer  v.  HawTcer,  3  B.  &  Aid. 
537. 
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contingent  uses,  &c.,  was  held,  by  Lord  Hardwicke,  to  vest  the    CHAP,  xxxiv. 
fee  in  the  trustees,  as  they  were  "  to  sell  the  lands  }>  by  virtue 
of  their  estate. 

In  this  case  the  testator  evidently  intended  the  trustees  to  Remark  on 
take  the  inheritance,  as  they  were  to  raise  the  money  either  out 
of  the  rents,  or  by  sale  or  mortgage  of  the  estate,  and  the  former 
purpose  could  not  be  answered  by  a  mere  power ;  though  it  is 
observable  that  the  construction  adopted  by  the  Court  rendered 
nugatory  the  trust  for  preserving  contingent  remainders. 

The  mere  fact,  that  the  devised  property  is  charged  with  debts  Lands  being 
or  legacies,  will  not  vest  the  legal  estate  in  the  trustees,  unless  ^JJ^J1**1 
they  are  directed  to  pay  them,  or  the  will  contains  some  other  legacies  will 
indication  of  an  intention  to  create  a  trust  for  the  purpose.  estate^n  the 

Thus,  where  (a)  the  testator,  as  to  his  real  and  personal  estate,  trustees. 
subject  to  his  debts,  legacies  and  funeral  expenses,  devised  the 
same  as  follows,  that  is  to  say :  unto  M.  and  W.  and  their  heirs, 
upon  trust  and  to  and  for  the  several  uses,  &c.,  following,  that  is 
to  say:  to  the  intent  that  they  the  said  M.  &  W.  or  the  survivor 
of  them,  or  the  heirs,  executors  and  administrators  of  such  sur- 
vivor, should  in  the  first  place  apply  the  testator's  personal  estate 
in  discharge  of  debts,  funeral  expenses,  and  such  legacies  as  he 
might  direct;  and  as  to  his  real  estates,  subject  to  his  debts  and 
such  charges  as  he  might  then  or  thereafter  think  proper  to 
make,  he  gave  and  devised  the  same  unto  P.  for  his  life,  with 
remainders  over.  The  Court  held,  that  the  estate  was  executed 
in  P.  for  his  life.  Lord  Alvanley,  C,  J.,  said,  "  Unless  it  appeared 
manifestly  that  the  testator  intended  that  the  trustees  should 
be  active  in  paying  the  debts,  the  legal  estate  would  not  vest  in 
them.  The  question  was,  whether  there  were  such  apparent 
intention  on  the  face  of  this  will.  It  would,  indeed,  be  much 
more  convenient  that  the  legal  estate  should  be  vested  in  trustees 
for  the  payment  of  the  debts,  than  that  the  trust  should  be 
executed  by  the  devisee  under  the  direction  of  a  Court  of 
Equity ;  for  a  Court  of  Equity  could  not  enable  the  devisee  to 
make  a  complete  title  to  the  estate  (b).  But  this,"  his  Lord- 
ship added,  "  was  only  an  argument  ab  inconvenient!,  from 
which  we  cannot  construe  the  testator  to  have  said,  what,  in 
fact,  he  has  not  said." 

(«)  Kcnrickv.  Lord  Beauchrlc,  3  B.  &  (6)  This  deficiency  is  now    supplied 

P.  178  ;  [and  see  Doe  d.  Mailer  v.  Cla-  by  enactment,  1  Will.  4,  c.   47,  s.  12, 

ridge,  6  C.  B.  641 ;  Poad  v.  Watson,  6  [and  13  &  14  Viet.  c.  CO,  and  15  &  1G 

Ell.  &  Bl.  606.]  Viet.  c.  55. 

T  2 
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cient. 
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to  take  the  fee, 
notwithstand- 
ing expressions 


[But  if  the  testator  has  devised  the  land  to  the  trustees  in 
fee-simple  and  has  appointed  them  executors,  and  directed  them 
to  pay  the  debts  which  he  has  charged  on  the  land,  the  legal 
estate  will  vest  in  the  trustees  (c).] 

Here,  it  may  be  observed,  that  where  real  estate  is  devised  to 
trustees  for  the  payment  of  debts  and  legacies,  though  the  pro- 
perty becomes  applicable  only  in  case  of  the  deficiency  of  the 
personal  estate,  the  trustees  take  the  legal  estate  instanter, 
independently  of  the  fact  of  the  personalty  proving  de- 
ficient (d). 

[However,]  where  the  devise  is  in  terms  made  contingent  on 
this  event  (the  language  of  the  will  being,  "  in  case  my  personal 
estate  shall  not  be  sufficient  to  pay  debts,  &c.,  then  I  devise, 
&c.")  [the  trustees  will  not  take  the  fee  unless  the  contingency 
happens.  Thus,]  in  the  case  of  Hawker  v.  Hawker  (e),  where 
an  estate  was  made  saleable  by  trustees,  in  the  event  of  the 
proceeds  of  another  estate  proving  deficient  [which  they  did 
nof\  to  pay  the  testator's  debts,  it  appears  to  have  been  con- 
sidered, that  having  regard  to  the  terms  in  which  the  estate 
was  given  to  the  beneficial  devisees,  in  the  event  of  its  not 
being  wanted  (such  devises  being  framed  in  the  manner  of 
regular  and  formal  limitations  of  the  legal  estate,  including  one 
to  trustees  for  preserving  contingent  remainders),  the  trustees 
did  not  take  the  fee.  As,  however,  the  estate  was  in  the  first 
instance  actually  given  to  the  trustees  and  their  heirs,  the 
point  seems  to  have  been  one  of  great  nicety  and  difficulty, 
and  the  propriety  of  the  decision  has  been  questioned  by  an 
eminent  writer  (/). 

[On  the  other  hand,  if  the  contingency  of  the  personal  estate 
proving  insufficient  does  happen,]  the  trustees  take  an  absolute 
fee -simple  in  the  whole,  which  continues  in  them  as  to  the  residue 
of  the  property,  after  they  have  by  sale  of  part  of  the  estate 
raised  sufficient  money  to  answer  the  charge  (g) .  [Thus,]  in  the 
recent  case  of  Doe  d.  Cadogan  v.  Ewart  (/*),  where  a  testator 
devised  to  A.,  B.  and  C.,  and  the  survivors  or  survivor  of  them 


[(c)  Creaton  v.  Creaton,  3  Sin.  &  G. 
386.] 

(d)  Murthwaite  v.  JenMnson,  2  B.  & 
Cr.  357,  3  D.  &  Ry.  765.     See  also  Doe 
v.  Field,  2  B.  &  Ad.  554. 

(e)  3  B.  &  Aid.  537. 

(/)  1  Sugd.  Pow.  7th  Ed.  129.     [See 


also  per  Jervis,  C.  J.,  Poad  v.  Watson, 
6  Ell.  &  Bl.  619. 

(g)  Unless  there    is    an   express   gift 

over,  Ward  v.  Burbury,  18  Beav.  190.] 

(h)  7  Ad.  &  Ell.  636,  3  Nev.   &   P. 

197.     But  see  Doe  v.  Shatter,  8  Ad.  & 

Ell.  905. 
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and  the  heirs  of  such  survivor  (i),  all  his  real  estate  charged  with    CHAP,  xxxiv. 
the  payment  of  a  life  annuity  and  so  much  of  his  debts,  legacies,  apparently 
funeral  expenses,  and  the  costs  of  proving  his  will,  as  his  personal 
estate  should  not  extend  to,  upon  the  trusts  following :  upon 
trust  to  pay  the  rents  to  his  wife  during  widowhood,  and  after 
her  decease,  or  marriage  again,  upon  trust,  to  apply  the  rents 
for  the  maintenance  of  his  daughter  J.,  until  she  should  attain 
twenty-five,  and  after  her  attaining  that  age,  upon  trust,  charged 
as  aforesaid,  for  her  and  her  heirs  and  assigns  ;  but  in  case  she 
should  die  without  leaving  issue  lawfully  begotten,   then  the 
testator  gave  the  said  real  estate  to  D.  and  E.,  their  heirs  and 
assigns  for  ever.     And  the  testator  ordained  that  the  trustees, 
for  the  performance  of  his  will,  in  order  to  raise  money  for  the 
payment  of  his  debts,  funeral  expenses  and  legacies,  should, 
with  all  convenient  speed  after  his  decease,  in  case  the  residue 
of  his  personal  estate  should  be  insufficient  for  that  purpose, 
bargain  and  sell,  and  alien  in  fee-simple.,  any  part  of  his  freehold 
lands  before  mentioned ;  for  the  doing  whereof,  he  gave  to  his 
trustees  and  the  survivors,  &c.,  and  the  heirs,  &c.,  full  power  and 
authority  to  grant,  alien,  bargain  and  sell,  convey  and  assure  the 
same  premises,  or  any  part  thereof,  to  any  person  or  persons  and 
their  heirs  for  ever  in  fee-simple,  by  all   such  lawful  ways  and 
means  in  the  law  as  to  them  should  seem  fit.     And  the  testator 
authorized  the  trustees  and  the  survivors,  &c.,  and  the  heirs,  &c., 
to  give  receipts  for  the  purchase-money ;  and  did  commit  the 
management  of  the  estates  and  fortunes  of  his  daughter  to  his 
trustees  and  executors  until  she  should  attain  twenty-five.    The 
testator's  widow  died  in  his  lifetime.     The  personal  estate  proved 
insufficient  to  pay  the  debts,  and  it  was  held,  that  in  this  event 
the  trustees  took  an  absolute  fee  in  the  real  estate,  and  not  (as 
had  been  contended)  a  mere  estate  of  freehold  until  the  testator's 
daughter  attained  twenty-five,  with  a  power  to  sell  for  the  pay- 
ment of  debts  and  legacies  (j). 

An  authority  to  grant   leases  of  an  indefinite  duration  has  Authority  t 
been  in  some  cases  considered  to  supply  an  argument  for  hold- 

the  fee. 

(i)  These    words    malce    the    trustees  "continuance"    thereof?     It    is    clear    Sale  to  be 

joint-tenants  for  life,   with  a  contingent  that  the  mere  fact  of  the    estate  being    made  during 

remainder  in  fee  to  the  survivor.     See  outstanding  in  the  trustees  by  reason  of   continuance  of 

ante,  p.  231,  n.  (b).  their  neglect   to   convey   at   the  proper    trusts. 

(j)  Sometimes  a   trust  or  a  power  of  period    does   not   prolong    their   power, 

sale  is  to  be  exercised  during  the    con-  Wood  v.  White,  2  Kee.  664  ;  but  as  to 

tinuance  of  the  trusts,  and  the  question  this  case,  see  4  M.  &  Cr.  460. 
arises    as    to    what   is   to  be  deemed  a 
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CHAP,  xxxiv.    ing  trustees  to  take  the  inheritance,  scarcely  less  cogent  than  a 
direction  to  sell. 

Thus  in  the  case  of  Doe  cl.  Tomkyns  v.  Willan  (k),  where 
a  testator  devised  to  trustees,  their  heirs,  executors,  adminis- 
trators and  assigns,  all  his  real  and  personal  estates,  in  trust  to 
let  the  freehold  estates  for  any  term  they  should  think  proper, 
at  the  best  improved  yearly  rent,  and  to  pay  one-third  of  the 
rents  of  the  freehold  estates  to  the  testator's  wife  for  life,  and  to 
pay  the  rents  of  the  other  two-thirds,  and,  after  the  death  of  the 
wife,  the  remaining  third  to  his  daughter  E.  Longman,  for  her 
separate  use,  and  after  her  death  the  testator  devised  his  freehold 
and  two-thirds  of  his  personal  estate  to  his  daughter's  children, 
to  be  equally  divided  amongst  them,  and  to  be  paid  them  at 
their  respective  ages  of  twenty-one  years ;  and  if  his  daughter 
died  without  leaving  issue,  then  the  testator  devised  his  freehold 
estates  to  his  wife  for  life,  and  after  her  death  to  his  heir-at-law, 
as  if  he  had  died  intestate.  It  was  contended  that  the  trustees 
took  an  estate  determinable  at  the  decease  of  the  daughter,  when 
the  purposes  of  the  trusts  were  satisfied;  and  that  the  authority 
to  make  leases  for  any  term  conferred  a  power  and  was  not  a 
measure  of  their  estate.  It  was  held,  however,  that  the  trustees 
took  the  fee.  Mr.  Justice  Bayley  observed,  "There  are  no  words 
here  which  distinctly  create  a  power  in  the  trustees;  and  it  seems 
to  me,  that  when  an  estate  is  devised  upon  a  trust,  and  the  trus- 
tees are  to  demise  for  any  term  they  think  proper  (although  at 
the  best  improved  rent),  the  true  construction  is,  that  they  are  to 
create  a  term  out  of  their  interest ;  and  if  so,  they  must  have  a 
reversion  after  that  term  entirely  ceased."  The  learned  Judge 
next  adverted  to  the  trusts  respecting  the  application  of  the  rents 
1  during  the  lives  of  the  testator's  wife  and  daughter,  and  pro- 
ceeded to  remark,  "Then  comes  a  limitation  to  her  (the  daughter's) 
children,  and  it  is  said  that  that  limitation  gives  to  them  the  legal 
estate,  and  that  in  that  part  of  the  will  there  is  a  change  of 
language,  which  shews  that  at  that  period  of  time  all  the  former 
purposes  of  the  trust  were  to  cease.  The  language  there  used 
is  not  so  clear  as  to  satisfy  my  mind  that  that  was  necessarily 
the  intention  of  the  testator.  That  the  interest,  if  defeasible, 
would  continue  until  the  death  of  E.  Longman,  and  would  not 
end  when  her  first  husband  died,  seems  to  me  to  receive  some 

(Jc)  2  B.  &  Aid.  84. 
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confirmation  from  this,  that  if  E.  Longman  had  no  child  by  her  CHAP, 
first  husband,  the  limitation  to  her  children,  as  far  as  it  regarded 
children  by  a  future  marriage,  would  have  been  a  contingent  re- 
mainder, and  if  the  trustees  did  not  take  an  interest  co-extensive 
•with  her  life,  but  one  which  might  determine  on  the  death  of  her 
first  husband,  that  contingent  remainder  might  have  been  de- 
feated by  the  acts  of  E.  Longman  in  her  lifetime  (/) .  The  estate, 
therefore,  to  the  trustees,  seems  necessary  for  the  purpose  of 
protecting  the  interests  of  the  children  (m)  \  and,  inasmuch  as 
the  words  fto  them  and  their  heirs/  are  calculated  to  give  them 
the  fee,  I  am  not  prepared  to  say  that  they  took  less  than  the 
whole  legal  estate." 

So,  in  the  case  of  Doe  d.  Keen  v.  Walbank  (ri),  where  a  tes-  indefinite 
tator  devised  lands  to  trustees  and  their  heirs,  upon  trust,  to 
permit  his  daughter  to  enjoy  the  same,  and  take  the  rents  during 
her  life,  exclusively  of  her  husband;  and  after  her  decease  upon 
trust  to  the  use  of  such  child  or  children  and  for  such  estate  as 
she,  notwithstanding  her  coverture,  should  by  any  deed  or  will 
appoint ;  and  for  want  of  such  appointment,  then  to  the  use  of 
the  heirs  of  her  body:  and  for  default  of  such  issue,  to  his  own 
right  heirs  for  ever.  Then,  after  several  other  devises  to  the  trus- 
tees in  the  like  terms,  the  testator  concluded  thus  : — "  And  I 
hereby  will,  &c.,  that  the  said  trustees,  and  each  of  them,  shall, 
may  and  do,  in  every  respect,  give  receipts,  pay  money  and 
demise  the  aforesaid  premises,  or  any  part  thereof,  as  shall  be 
consistent  with  their  duty  and  trust,  or  otherwise."  It  was 
held,  that  the  trustees  took  the  fee-simple  in  the  lands  devised 
to  them.  Lord  Tenterdcn,  C.  J.,  observed,  in  answer  to  the 
argument  that  the  words  might  be  held  to  confer  a  power  of 
leasing,  that  the  language  of  the  clause  was  unlike  that  of  any 
clause  by  which  a  leasing  power  had  been  given,  and  that  it 
specified  no  limit  or  qualification  as  to  duration,  rent,  or  other 
matter,  but  seemed  intended  to  authorize  any  lease  that  would 
not  be  considered  in  a  Court  of  Equity  as  a  violation  of  the  duty 
of  a  trustee. 

And  where  the  authority  to  lease  is  accompanied  by  a  direc-  Power  to  lease, 
tion  to  discharge  taxes  or  other  outgoings  out  of  the  rents  and  ™ ^ taxes™ 
profits,  the  ground  for  giving  to  the  trustees  the  legal  estate  is 
still  more  conclusive. 

(I)  As  to  this  vide  post.  B.,  4  M.  &  Wels.  431.] 

[(m)  But  there  was  no  express  trust          (n)  2  B.  &  Ad.  554.     fSee  also  Riley 
to  preserve,  as  to  which,  see  per  Parke,       v.  Garnctt,  3  De  G.  &  S.  629.] 
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CHAP.  XXXIV. 


Remarks  on 
AcMand  v. 
Lutley. 


Thus,  in  the  case  of  White  v.  Parker  (o),  where  a  testator 
devised  property  to  two  trustees,  in  trust,  as  to  three  fourth 
parts,  to  pay  or  permit  and  suffer  his  wife  and  two  daughters 
respectively  to  receive  each  one-fourth  of  the  clear  yearly  rents 
and  profits,  to  their  respective  sole  and  separate  uses  ;  and  as  to 
the  other  fourth,  in  trust,  to  pay  to  or  permit  and  suffer  his  sou 
to  receive  the  clear  yearly  rents  and  profits,  with  a  contingent 
remainder;  and  the  trustees  ivere  empowered  to  demise  the  pre- 
mises reserving  the  best  rent,  and  were  directed  out  of  the  rents 
and  profits  to  pay  and  discharge  all  outgoings  for  taxes  or  other- 
wise in  respect  of  the  premises,  and  to  keep  the  premises  in 
repair.  It  was  held,  that  the  legal  estate  in  the  whole  vested  in 
the  trustees. 

But  in  the  recent  case  of  Ackland  v.  Lutley  (p}}  where  a 
testator  devised  lands  to  A.  and  B.,  upon  trust,  that  they  and 
their  heirs  should  set  and  let  the  premises,  and  out  of  the  rents 
and  profits  in  the  first  place  pay  a  debt  owing  by  the  testator 
to  M. ;  and,  in  the  next  place,  pay  certain  legacies,  which  were 
to  be  paid  as  soon  as  the  clear  rents  and  profits  would  admit 
thereof;  and  from  and  after  the  debt  and  legacies  were  paid 
and  discharged,  the  testator  gave  the  same  to  C.,  his  heirs  and 
assigns  for  ever.  It  was  contended  that,  according  to  the  recent 
authorities,  the  indefinite  power  of  leasing  constituted  a  ground 
for  the  trustees  taking  the  fee;  but  the  Court  of  Queen's  Bench 
decided,  that  the  estate  of  the  trustees  terminated  on  the  dis- 
charge of  the  debt  and  legacies,  [and  the  Court  of  Common 
Pleas  subsequently  came  to  the  same  decision  on  the  same 
will  (q).  The  latter  Court  considered  their  decision  consistent 
with  the  preceding  cases,  which  they  distinguished  on  the 
ground  that  no  one  could  suppose  at  the  death  of  the  testator 
that  the  trustees  could  require  more  than  a  chattel  interest,  and 
that  of  a  very  limited  extent,  to  make  the  specific  ascertained 
payments  which  they  were  directed  to  make  out  of  the  rents 
of  the  estate  (r).  It  is  also  to  be  observed  that]  in  Doe  v. 
Willan  (s),  there  were  other  purposes  besides  the  power  of 
leasing,  requiring  the  trustees  to  take  some  estate  (and  it  would 


(o)  1  Scott,  542,  1  Bing.  N.  C.  573. 

(p)  9  Ad.  &  Ell.  879,  1  Per.  &  D. 
636.  [The  devise  in  this  case  seems  only 
another  form  of  a  gift  to  trustees  until 
debts  and  legacies  paid,  and  may  thus  be 
reconciled  with  the  other  cases. 


(q)  AcUand  v.  Priv.gt  2  M.  &  Gr. 
937,  3  Scott,  N.  R.  297. 

(r)  See  also  Doe  d.  White  v.  Simpson, 
5  East,  162  ;  Heardson  v.  Williamson, 
1  Keen,  33,  both  stated  post.] 

(s)  Ante,  p.  278. 
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seem  an  estate  pur  autre  vie,  the  trust  being  for  the  separate  CHAP,  xxxiv. 
use  of  a  woman)  which  did  not  exist  in  the  case  just  stated. 
The  same  remark  applies  to  Doe  v.  Walbank.  In  this  state  of 
the  authorities  it  seems  too  much  to  affirm  that  the  giving  to 
trustees  an  indefinite  power  to  grant  leases  constitutes,  of  itself 
an  adequate  ground  for  holding  them  to  take  the  fee  (t). 

[A  power  given  to  trustees  to  accept  surrenders  of  leases  As  to  a  power 

,  .    .       r  n    .,     .      .    ,  .         to  accept  sur- 

seems  a  more  conclusive  argument  in  favour  of  their  taking  renders  of 
the  fee  than  is  afforded  by  the  gift  of  any  other  power,  since  leases< 
a   surrender  in  the    proper    sense   of    the   word    implies   an 
acceptance  of  the  particular  estate  by  a  person  having  an  estate 
in  reversion  (w).] 

The  case  of  Trent  v.  Hanniny  (v)  is  remarkable  for  the  dif-  Effect  of 
ference  of  opinion  which  prevailed  in  regard  to  the  effect  of 


some  very  ambiguous  words.  The  will  was  in  the  following  "trustees  of 
terms  :  "  I  do  hereby  give  unto  my  wife  200/.  per  annum  during 
her  natural  life  in  addition  to  her  jointure,"  (which  was  an 
annuity  secured  to  her  before  marriage,  out  of  his  real  estate,) 
"  my  just  debts  being  previously  paid,  and  I  do  give  unto  my 
younger  children  6,000/.  each,  to  be  paid  when  they  severally 
come  to  the  age  of  twenty-one;  and  I  do  appoint  B.,  C.,  and 
D.  as  trustees  of  inheritance  for  the  execution  thereof."  'The 
Court  of  C.  P.,  on  a  case  from  Chancery,  held,  that  the  trustees 
took  no  estate,  and  had  no  power  to  create  any;  but  Lord 
Eldon  being  dissatisfied  with  this  opinion,  and  considering  that 
upon  this  point  turned  the  question,  whether  the  annuity, 
debts,  and  portions,  were  a  charge  upon  the  real  estate,  sent 
a  case  to  the  King's  Bench,  three  of  the  Judges  of  which 
(Ellenborough,  Grose,  and  Le  Blanc,  dissentiente  Lawrence] 
certified  that  the  trustees  took  an  estate  in  fee;  they  being 
of  opinion  that  the  words  ["trustees  of  inheritance"  were 
equivalent  to  the  words]  "trustees  of  my  inheritance,"  [or] 
"  trustees  to  inherit  my  estates  for  the  execution  of  this  my 
will."  [Lord  Eldon  decided  in  conformity  with  this  certificate, 
and  his  decision  was  finally  affirmed  by  the  House  of  Lords  (#). 
Again,  in  the  case  of  Plenty  v.  West  (y),  the  words  "  I  appoint 

[(t)  See  accordingly,    per  Pollock,    C.  might  be  differently  explained,  if  neces- 

B.,  Doed.  Kimber  Y.  Cafe,  7  Exch.  684.  sary.] 

Still  less  will  a  power  to  lease  for  a          (v)"  1  B.  &  P.  N.  R.  116,  10  Ves.  495, 

limited  term,  as   for   twenty-one  years,  7  East,  97. 
give  the  trustees  a  fee,  ib.  [(.r)  1  Do\v,  102. 

(u)  Blagrave  v.   Blagrave,    4   Exch.  (y}  60.  B.  201. 

550.     But  Parkc,  B..  said  "surrender" 
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Appointment 
of  person  to 
perform  trusts 
of  will. 


Direction  to 
trustees  to  pay 
certain  sums 
out  of  estate. 


Principle  which 
regulates  the 
quantity  of 
estate. 


Estate  of 
trustees 
commensurate 
with  duties. 


[W.  executor  of  this  ray  will  so  far  as  is  necessary  to  the  per- 
formance of  the  trusts  relating  to  my  real  estate  "  occurring  in 
a  testamentary  paper  purporting  to  dispose  only  of  real  estate, 
and  containing  no  direct  devise  (z},  but  only  a  direction  as  to 
the  division  of  such  real  estate,  were  held  to  give  W.  an  estate 
in  fee- simple  (a). 

A  direction  that  certain  sums  shall  be  paid  out  of  an  estate 
by  persons  who  are  appointed  trustees  or  executors  of  the  estate, 
or  "  to  see  justice  done/'  is,  it  seems,  an  implied  devise  of  the 
fee  to  those  persons,  and  an  appointment  by  codicil  of  a  trustee 
in  the  place  of  a  trustee  named  in  the  will,  operates  as  an 
implied  gift  to  the  former  of  the  trust  estate  (£).] 

The  reader  will  have  perceived  (though  the  position  has  not 
hitherto  been  distinctly  advanced),  that  the  same  principle  which 
determines  whether  the  trustees  take  any  estate,  regulates  also 
the  nature  and  duration  of  that  estate ;  the  established  doctrine 
being  (subject  to  certain  positive  rules  of  construction,  lately 
propounded  by  the  legislature,  and  which  will  be  presently  con- 
sidered) that  trustees  take  exactly  that  quantity  of  interest 
which  the  purposes  of  the  trust  require ;  and  the  question  is 
not  whether  the  testator  has  used  words  of  limitation,  or 
expressions  adequate  to  carry  an  estate  of  inheritance:  but 
whether  the  exigencies  of  the  trust  demand  the  fee-simple,  or 
can  be  satisfied  by  any,  and  what  less  estate  (c). 

Thus,  in  the  case  of  a  devise  to  a  trustee  and  his  heirs,  upon 
trust  to  pay  and  apply  the  rents  for  the  benefit  of  a  person  for 
life,  and  after  his  decease  to  hold  the  lands  in  trust  for  other 
persons ;  the  direction  to  apply  the  rents  being  limited  to  the 
cestui  que  trust  for  life,  the  estate  of  the  trustee  will  terminate 
at  his  decease  (c?).  And  it  seems  that  a  limitation  to  trustees 


[(z)  Sidebotham  v.  Watson,  11  Hare, 
170.  In  Plenty  v.  West,  there  was  an 
actual  devise  vesting  the  fee  in  trustees, 
but  this  was  omitted  in  the  case  sent 
from  Chancery  for  the  opinion  of  the 
Court  of  C.  P.  See  16  Beav.  175. 

(a)  Anthony  v.  Rees,  2  Cr.  &  J.  75  ; 
Doe  d.  Oillard  v.  Gittard,  5  B.  &  Aid. 
785.  See  also  Oates  v.  Cooke,  3  Burr. 
1684,  1  W.  Bl.  543. 

(6)  Re  Hough's  Will,  4  De  GK  &  S. 
371  ;  Re  Turner,  30  L.  J.  Ch.  144,  7 
Jur.  N.  S.  114.] 

(c)  8  Vin.  Ab.  262,  pi.  19,  3  B.  P.  C. 
Toml.  113,  1  Eq.  Ca.  Ab.  383,  pi.  4 ;  3 
Taunt.  326,  and  Fea.  C.  R.  54,  Butl.  n.  ; 


Lucas'  Rep.  523,  10  Mod.  518;  2  Str. 
798  ;  Willes,  650  ;  Gas.  t.  Talb.  145  ;  1 
Ves.  485  ;  3  Burr.  1684;  2  T.  R.  444  ; 
7  ib.  433,  652  ;  3  East,  533  ;  9  East,  1 ; 
1  V.  &  B.  485  ;  2  Sw.  375  ;  3  Bing.  13, 
10  J.  B.  Moo.  453  ;  5  J.  B.  Moo.  143,  1 
B.  &  Cr.  721,  and  3  D.  &  Ry.  58  ;  7  B. 
&  Cr.  206. 

(d)  Doe  d.  H 'alien  v.  Ironmonger,  3 
East,  533  ;  Robinson  v.  Grey,  9  East,  1 ; 
[Cool-e  v.  Blake,  1  Exch.  220  ;  Play  ford 
v.  Hoare,  3  Y.  &  Jerv.  175.]  The  case 
of  Farmer  v.  Francis,  2  Bing.  151,  9  J. 
B.  Moo.  310,  seems  contra,  but  the 
attention  of  the  Court  was  directed 
exclusively  to  another  point. 
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and  their  heirs  may  be  restrained  by  implication  to  an  estate    OHAP.  xxxiv. 
pur  autre  vie  even  in  a  deed  (e)  ',  [though  not  so  readily  as  in  a 


Again,  in  the  case  of  Adams  v.  Adams  (g)  there  was  a  devise 
to  trustees  upon  trust  to  permit  and  suffer  J.  to  take  the  rents 
during  his  life,  "  subject,  with  this  proviso,  to  pay  my  wife,  or 
her  assigns,  an  annuity  of  four  guineas  during  her  life  -,  if  J. 
die  before  my  wife,  to  permit  my  wife  to  enjoy  the  lands  during 
her  life/'  and  after  the  decease  of  J.  and  the  testator's  wife, 
the  lands  were  devised  to  the  heirs  male  of  the  body  of  J.  It 
was  held,  that  (assuming  that  the  annuity  to  the  wife  was  not 
a  legal  rent-charge  (h),  and  that  the  trustees  took  some  estate  in 
order  to  enable  them  to  pay  the  annuity,  yet  that  such  estate 
was  only  commensurate  with  the  duration  of  the  annuity, 
namely,  for  the  joint  lives  of  J.  and  his  wife  ;  J.  therefore  had, 
at  all  events,  a  previous  estate  of  freehold  which,  joined  to  the 
subsequent  limitation  to  the  heirs  male  of  his  body,  gave  him 
an  estate  tail. 

And,  as  the  estate  of  the  trustees  ceased  when  there  was  110  As  to  com- 
longer  any  necessity  for  them  to  retain  it,  so  it  did  not  com-  State^f  trus- 


mence  before  there  was  a  necessity  that  they  should  have  it,  as,  tees' 
under  a  devise  to  trustees  upon  trust  to  permit  the  testator's 
wife  to  receive  the  rents  and  profits  till  her  son  attained  the  age 
of  twenty-one,  and  then  upon  trust  to  convey  to  the  son  in  fee, 
it  was  held,  that  the  wife  took  a  chattel  interest  during  the  son's 
minority  (i)  .] 

And  though  (as  we  have  seen)  where  the  devise  is  to  the  use  indefinite  de- 
of  the  trustees,  they  take  the  legal  estate  independently  of  the  ^stee^  " 
evidence  of  intention  supplied  by  the  nature  of  the  trust  ;  and  susceptible  of 
though  by  a  necessary  consequence  of  this  principle  the  extent 
of  their  estate  must,  if  the  will  is  clear  and  express  on  the  point, 
in  like  manner  be  regulated  by  the  terms  of  the  will  ;  yet,  if  the 
testator  has  affixed  no  express  limit  to  its  duration,  such  estate 


(e)    Venables  v.  Morris,  7  T.  R.  342  Buttery  v.  Robinson,  3Bing.  392.     Ham-    "What  words 

and  438;  J3laker  v.  Anscombe,  IB.  &P.,  say  v.    Tkorngate,   16  Sim.   575.     Qu.    create  a  legal 

F.  R.   25 ;    Curtis  v.    Price,    12  Ves.  whether    this    holds    where    goods   and    rent-charge! 

chattels   as   well   as   lands  are  charged, 

[(/)  Lewis  v.  Sees,  3  Kay  &  J.  132.  Farewell  v.  Dickinson,  6  B.  &  Or.  251, 

(g)  6  Q.  B.  860,  9  Jur.  300.  9  D.  &  Ry.  245  ;  Taylor  v.  Martindale, 

(h)  Where  lands  are  devised  to  trus-  12  Sim.  158. 

tees,   "subject  to"  or  "charged  with"  (i)  Doe  d.  Nolle  v.  Bolton,  11  Ad.  & 

the  payment  of  a  yearly  sum  of  money,  a  Ell.  188.] 
legal  rent-charge  is,   it  seems,   created, 


284 


ESTATES    OF    TRUSTEES. 


CHAP.   XXXIV. 


Rule  as  to 
appointments 
under  powers. 


As  to  devises 
of  copyholds. 


Indefinite  de- 
vise of  copy- 
holds limited 
by  nature  of 
trust. 


will,  as  in  other  cases,  be  measured  by  the  exigencies  of  the 
trust  or  duty  (if  any)  which  is  imposed  on  the  devisees  (j) . 

And  here  it  is  proper  to  observe,  that  where  a  will  takes 
effect  as  an  appointment  under  a  power  to  appoint  the  use,  any 
devise  which  it  contains  will  vest  the  legal  estate  in  the  devisee, 
irrespectively  of  any  purpose  or  duty  requiring  that  he  should 
have  the  estate,  as  such  devise  amounts  to  a  mere  declaration 
of  the  use  of  the  instrument  creating  the  power,  in  other  words, 
a  mere  nomination  of  the  cestui  que  use;  consequently  any 
limitation  engrafted  on  the  devise  operates  only  on  the  equitable 
interest,  though  it  be  in  terms  to  the  use  of  the  person  or  persons 
intended  to  take  the  estate  beneficially. 

And  the  result  is  the  same  in  the  case  of  devises  of  copyhold 
land  (k),  as  wills  of  such  property  take  effect  merely  as  instru- 
ments directory  of  the  uses  of  the  previous  surrender  to  the  use 
of  the  will,  which  was  formerly  essential  to  the  validity  of  the 
devise,  and  the  operation  of  which  is  now,  by  the  statutes  dis- 
pensing with  the  necessity  of  such  surrender  (/),  transferred  to 
the  will  itself.  It  is  clear,  therefore,  that  a  devise  of  copyhold 
lands  simply  to  A.  and  his  heirs,  in  trust  for  B.  and  his  heirs 
would  vest  the  legal  inheritance  in  A.  for  the  benefit  of  B.,  in 
fee  (m).  Still,  however,  it  should  seem,  according  to  the  principle 
just  stated,  in  regard  to  devises  of  freehold  lands  to  the  use  of 
trustees,  that  the  extent  and  duration  of  an  estate  conferred  by  an 
indefinite  devise  of  copyholds  would,  like  that  of  a  devisee  cestui 
que  use  of  freeholds  (whose  estate  is  undefined),  depend  upon,  and 
be  regulated  by,  the  nature  of  the  trust  reposed  in  the  devisee. 

But  in  the  case  of  Houston  v.  Hughes,  it  was  argued  at  the 
bar,  and  assumed  by  the  Court,  that  as  the  copyholds  included 
in  the  devise  were  not  within  the  Statute  of  Uses,  the  trustees 
necessarily  took  the  entire  fee;  however,  this  point  does  not 
appear  to  have  been  much  canvassed,  and  the  doctrine  is  not 
only  irreconcilable  with  the  principles  of  the  analogous  cases 
just  stated,  but  is  in  direct  opposition  to  the  case  of  Doe  d. 
Woodcock  v.  Barthrop  (n)f  which  was  not  cited,  and  is  as  fol- 
lows : — A.  devised  copyhold  lands  to  B.  and  C.,  and  their  heirs, 
in  trust  to  permit  D.  or  her  assigns  to  occupy  the  same,  or  to 


(j)  See  Curtis  v.  Price,  12  Ves.  89, 
where  the  limitations  were  in  a  deed, 
which  makes  the  case  stronger. 

(fc)  See  Houston  v.  Hughes,  6  B.  & 
Cr.  403,  9  D.  &  By.  464. 


(?)  55  Geo.  3,  c.  192,  and  1  Viet.  c. 
26,  s.  4  ;  ante,  Vol.  I.  pp.  51,  54. 

(m)  Houston  v.  ffi't/Jtes,  G  B.  &  Cr. 
403. 

(n)  5  Taunt.  382. 
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pay  to  or  permit  her  or  her  assigns  to  receive  the  rents,  for  her    CHAP,  xxxiv. 

natural  life,  for  her  separate  use,  and,  subject  to  such  estate  and 

interest  of  D.,  the  testator  devised  the  premises  to  such  uses  as 

D.  should  by  her  will  appoint,  and,  in  default  of  appointment, 

to  her  right  heirs  ;  it  was  held,  that,  under  the  limitation  to  B. 

and  C.,  and  their  heirs,  though  not  restricted  in  terms  to  the  life 

of  D.,  the  estate  was  vested  in  B.  and  C.,  and  their  heirs,  for 

the  life  of  D.  only,  on  whose  decease  the  legal  estate  vested 

in  the  appointee  of  D.   (who  exercised  her  power),  and  such 

appointee  accordingly  recovered  in  ejectment  against  the  persons 

claiming  under  the  surrenderee  of  the  trustees. 

The  same  question  may  arise,  and  the  same  principle,  it  is  Bequests  of 
conceived,  would  apply,  with  respect  to  leaseholds  held  for  a 


term  of   years,  which,  it  is  well  known,  are  not  within  the  by  nature  of 

Statute  of  Uses  (o)  .     Thus,  a  bequest  of  property  of  this  de- 

scription to  A.,  simply  in  trust  for  B.,  would  unquestionably 

vest  the  legal  estate  in  A.,  although  no.  duty  or  office  were  cast 

on  him  requiring  that  he  should  have  the  legal  ownership  ;  and, 

by  necessary  consequence,  A.  must,  in  such  a  case,  take  the 

entire  term,  there  being  nothing  to  restrict  or  qualify  his  estate. 

It  does  not  follow,  however,  that  where  a  definite  duty  or  office 

is  imposed  on  the  trustee,  he  would  take  the  entire  legal  estate 

in  the  term  ;  for,  as  the  law  allows  chattel  interests  in  lands 

to  be  made  the  subject  of  an  executory  bequest  after  a  prior 

limitation,   not  exhausting  the  whole  term,  even  though  the 

prior  interest  were  an  estate  for  life,  it  seems  to  be  a  necessary 

result  of  this  doctrine,  that  such  an  executory  bequest  may  be 

made  ulterior  to  the  partial  or  limited  estate  of  a  trustee  ;  and 

it  cannot  be  material  whether  the  restriction  of  the  trustee's 

estate  was  in  express  terms,  or  resulted  from  the  nature  of  the 

duty  imposed  on  him.     For  instance,  if  a  term  of  years  were 

bequeathed  to  A.,  until  B.  should  attain  the  age  of  twenty-one 

years,  in  trust  for  the  maintenance  of  B.,  and  when  he  attained 

(o)  Not  a  little  practical  inconvenience  this  purpose  could  only  be  accomplished    Inconvenience 

has  arisen  from  the  exclusion  of  chattel  by  the  circuity  of  two  deeds  ;  one  trans-    Of  leaseholds 

interests  in  land  from  the  operation  of  ferring  the  property  from  A.  to  a  third    for  years  not 

the  Statute  of  Uses,  whatever  may  have  person,  and  another  transferring  it  from    being  within 

been  the  real  ground  of  that  exclusion  ;  such  person  to  A.  andB.  jointly  ;  whereas,    Statute  of 

which  is  a  point  on  which  an  entire  co-  in  the  case  of  freeholds,  such  result  might    Uses. 

incidence  of  opinion  appears  not  to  exist,  be  attained  by  means  of  a  single  convey- 

[Formerly]    where   leaseholds   for   years  ance  by  A.  to  B.,  to  the  use  of  himself 

were  to  be  transferred  from  A.  to  A.  and  and   A.     See   6   Jarm.    Conv.  524,  3rd 

B.  jointly  (on  the  occasion  of  the  appoint-  Ed.,   by  Sweet.     [But  see  now  22  &  23 

ment  of  a  new  trustee,    or  otherwise),  Viet.  c.  35,  s.  21.] 
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CHAP,  xxxiv.  the  age  of  twenty-one,  then  to  B.,  there  can  be  no  doubt  that 
the  estate  of  the  trustee  would  terminate  at  the  majority  of  B., 
from  which  time  the  property  would  vest  in  possession  in  B. 
And  it  is  conceived,  that  the  effect  would  be  the  same  if  the 
bequest  were  in  the  following  terms : — "  I  give  my  leasehold 
estate,  called  A.,  to  B.,  his  executors  or  administrators  (without 
any  specification  of  estate),  upon  trust  to  pay  the  rents  to  C. 
during  his  minority,  and  when  he  shall  attain  twenty- one,  then 
I  give  the  same  to  C."  The  estate  of  B.  would  cease  at  the 
majority  of  C.,  when  the  purposes  of  the  trust  would  be  at  an 
end,  although  the  bequest  of  B.  leaves  undefined  the  nature 
and  extent  of  his  estate. 

Effect  where  And  here,  it  may  be  observed,  that  where  a  testator*  has  an 

apparently110  equitable  interest  only,  in  the  land  which  is  the  subject  of  a 
creates  a  trust,  devise  in  trust,  and  such  devise  would,  if  the  testator  had  the 
abL^nterest  legal  ownership,  carry  the  dry  legal  estate  only,  unaccompanied 
onty'  by  any  duty  or  office,  the  trustee  takes  nothing  under  the  devise; 

the  effect  being  the  same  as  if  the  land  had  been  devised  directly 
to  the  cestui  que  trust.  If,  however,  the  trusteeship  created  by 
the  will  is  of  a  nature  to  involve  the  performance  of  any  office 
or  duty  (as  a  trust  to  sell  or  grant  leases),  the  devise,  though 
failing  so  far  as  it  purports  to  vest  the  legal  estate  in  the  trustee, 
has  the  effect  of  onerating  him  with  the  prescribed  duty  in 
respect  of  the  devised  equitable  interest,  no  less  than  if  the 
legal  estate  had  passed  under  it.  For  instance,  supposing  the 
testator  to  devise  lands  in  which  he  has  only  an  equity  of 
redemption  to  A.  in  fee-simple,  in  trust  for  B.,  the  devise 
would  not  confer  any  estate,  or  impose  any  duty  on  A.,  but  the 
entire  beneficial  interest  would  pass  directly  to  B.  If,  on  the 
other  hand,  the  testator  had  devised  such  equity  of  redemption 
to  trustees,  upon  trust  for  sale,  though  the  trustees  would  not 
have  acquired  any  actual  estate  at  law  (the  testator  himself 
having  none),  yet  the  property  would  be  saleable  by  the  trustees 
in  the  same  manner  as  if  the  legal  ownership  had  become  vested 
in  them. 

Devises  to  pay  It  is  sometimes  a  question  of  difficulty  (but  which,  as  we 
debts,  legacies,  s^a^  present]y  see,  cannot  arise  under  wills  that  are  regulated 
by  the  new  law),  to  determine,  whether  a  devise  to  persons, 
without  words  of  limitation,  to  pay  debts  and  legacies, 
raise  a  sum  of  money,  secure  a  jointure,  or  the  like,  gives 
them  the  inheritance  or  a  chattel  interest  only.  In  Cordall's 
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case  (p),  where  the  devise  was  to  two  persons,  to  hold  for  pay-    OHAP.  xxxiv. 
ment  of  legacies  and  debts,  and  afterwards  to  A.  for  life,  with 
remainders  over;    it  was  resolved,  that  this  was  no  freehold 
in  them,  but  only  a  term  of  years,  "though  it  could  not  be 
said  for  any  certain  number  of  years." 

So.  in  Carters.  Barnadiston  (q),  where  a  testator  devised,  Indefinite  term 

T        ,,         .,  rf    -  -,  -      of  years  held 

that,  in  case  certain  property  should  not  be  sufficient  to  pay  his  to  be  created. 
debts  and  legacies,  then  his  executors  should  receive  the  profits  (r) 
of  his  real  estate  for  payment  of  his  debts  and  legacies,  and, 
after  those  should  be  paid,  then  he  devised  certain  lands  to  P. 
for  life,  with  remainders  over;  it  was  considered,  that  the 
executors  took  a  chattel  interest  only,  until  the  debts  and 
egacies  were  paid  (s). 

But,  in  Gibson  v.  Lord  Montfort  (t),  where  A.  gave  all  his 
real  and  personal  estate  to  trustees,  their  executors,  administra- 
tors and  assigns,  in  trust  to  pay  several  annuities,  sums,  and 
legacies,  out  of  the  produce  of  the  personal  estate ;  if  that 
should  be  deficient,  then  to  pay  the  same  out  of  the  rents  and 
profits  arising  by  the  real  estate  ;  and  as  to  the  residue  of  his 
real  and  personal  estate,  after  provision  being  made  for  payment 
of  the  legacies,  &c.,  he  gave  the  same  to  the  children  of  his 
daughter ;  Lord  Hardwicke  held  that  the  trustees  took  a  fee ; 
for  that,  if  these  pecuniary  legacies  were  not  paid,  the  real 
estate  must  be  sold  to  satisfy  them ;  that  this  was  a  purpose 
which  it  was  impossible  to  serve,  unless  the  trustees  had  the 
inheritance.  He  said,  that  the  objection,  that  the  words  of 
limitation  were  descriptive  of  a  chattel  interest,  might  have  had 
weight,  if  there  had  not  been  a  personal  estate  included  in  the 
devise. 

It  will  be  observed,  that  here  the  word  "  estate  "  was  adequate 
to  pass  the  fee  independently  of  the  trust ;  but  this  was  not 
adverted  to  by  Lord  Hardwicke. 

In  the  next  case,  however,  a  limitation  to  trustees  and  their  Trust  to  raise 
personal  representatives,  to  raise  a  sum  of  money,  was  held,  sum  OI  money 
under  the  circumstances,  to  confer  a  chattel  interest  only,  in 
addition  to  an  estate  of  freehold  which  they  took  for  other 
purposes. 

\ 

(p)  Cro.  El.  316.  the  annual  profits,   or  authorize  a  sale, 

(q)  1  P.  W.  505,  2  Eq.  Ca.  Ab.  224,  see  infra,  Chap.  XLV.  Sect.  2. 
pi.  5,  6,  3  B.  P.  C.  Toml.  64.  (s).  See  also  Kitchens  v.   ffitchens,  2 

(r)  As  to   the   question  whether  the  Vern.  403,  Pre.  Ch.  133. 
monies  in  these  cases  are  raisable  out  of          (t)  1  Yes.  485. 
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CHAP,  xxxiv.         The  case  referred  to  is  Doe  d.  White  v.  Simpson  (u),  where  a 
Trustees  held     testator  devised  to  A.  and  B.,  and  the  survivor  of  them,  and  the 

to  take  a  executors  and   administrators   of  such  survivor,  certain  lands, 

chattel  interest.  -,,-,-, 

and  the  arrears  of  rents,  and  a  bond  and  judgment  given  by  C., 
a  tenant,  for  rent  due,  in  trust,  that  they,  out  of  the  rents  and 
profits  and  arrears  due,  should  pay  two  life  annuities ;  and, 
after  payment  thereof,  then,  in  trust,  out  of  the  residue  of  the 
rents  and  profits,  to  pay  to  certain  persons  8007.  for  the  children 
of  W. ;  and,  after  payment  of  the  said  annuities  and  the  800/., 
he  devised  the  said  estates  to  W.  for  life,  with  remainders  over. 
And  the  testator  authorized  A.  and  B.,  and  the  survivor,  his 
executors,  &c.,  to  grant  building  leases,  as  often  as  there  should 
be  occasion,  for  any  number  of  years.  It  was  held,  that  the 
trustees  took  the  legal  estate  for  the  lives  of  the  annuitants, 
together  with  a  term  of  years  sufficient  for  the  purpose  of 
raising  the  800/.,  and  not  the  fee.  Lord  Ellenborouyh  relied 
much  on  the  bond  and  judgment  being  coupled  with  the  lands 
in  the  devise. 

So,  in  the  more  recent  case  of  Heardson  v.  Williamson  (x), 
where  a  testator  devised  to  A.  and  B.,  and  the  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  an  estate 
at  P.,  and  a  tenement  at  S.,  and  the  fixtures  of  his  shop,  in 
trust  for  sale,  and  with  the  money  arising  from  such  sale,  to  pay 
off  all  such  sums  as  should  be  owing  upon  mortgage  of  all  or 
any  of  the  estates  thereinafter  devised,  and  if  any  surplus  should 
remain,  upon  trust  to  pay  such  surplus  to  his  wife ;  and  the 
testator  devised  his  other  estates  to  his  wife  during  widowhood, 
subject  to  an  annuity,  and  to  the  annual  payment  of  100/.  until 
the  mortgage  debts  thereinbefore  directed  to  be  paid  by  the 
sale  aforesaid  were  discharged;  and,  after  the  decease  of  his 
said  wife,  in  case  the  said  debts  should  not  have  been  paid  off,  the 
testator  gave  such  estates  to  A.  and  B.  and  the  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  in  trust  to 
let  the  same,  and  apply  the  rents  in  payment  of  the  mortgage 
debts,  if  any  should  remain,  until  the  whole  should  be  paid  by  the 
gradual  receipt  of  the  rents ;  and,  after  the  decease  or  marriage 
of  his  wife,  or  the  liquidation  of  the  mortgage  debts  (as  the 
case  might  be),  the  testator  devised  the  last-mentioned  estates 
to  his  son  for  life,  with  remainder  to  such  children  as  he  should 

(u)  5  East,  162.  (*)  1  Keen,  33. 
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have  in  fee.  The  son  [who  was  heir-at-law  (y)]  executed  a  con-  CHAP,  xxxiv. 
veyance,  which,  if  the  estate  limited  to  his  children,  was  a 
contingent  remainder  (he  then  having  had  no  child),  had 
destroyed  such  remainder;  and  hence  arose  the  question, 
whether  the  trustees  took  the  fee  ;  if  they  did,  the  interests  of 
the  children,  being  equitable,  of  course,  were  indestructible. 
Lord  Langdale,  M.  R.,  admitted,  that  the  circumstance  of  the 
estate  being  limited  to  the  trustees,  and  their  executors  or 
administrators,  would  not  prevent  the  fee  from  vesting  in  them, 
if  the  purposes  of  the  trust  required  it;  but  his  Lordship 
observed,  that  they  were  to  take  only  an  estate  until  the  debts 
were  paid,  and  he  did  not  see  the  least  necessity  for  their  having 
the  reversion  for  that  limited  purpose. 

The  construction  which  gives  to  trustees  an  undefined  chattel  Legislative 
interest,  either  with  or  without  a  prior  freehold,  has  been  con- 


sidered  so  inconvenient  in  its  consequences,  and  so  difficult  of  casesjust 
application,  that  its  exclusion  has   (as  we  shall  presently  see) 
been  made  one  of  the  objects  of  the  recent  legislative  change 
in  the  rules  of  testamentary  construction. 

Even  under  the  old  law  it  was  held  that  if  the  purposes  of  Trustees  held 
the  trust  could  not  be  satisfied  by  an  estate  pur  autre  vie,  or  by  though  the^xi 
such  an  estate  with  a  chattel  interest  superadded,  the  trustees  gencies  of  the 
took  the  fee,  though  the  prescribed  purposes  did  not  require  and  strictly  com-  " 
could  not  exhaust  the  entire  fee-simple.  mensurate. 

Thus,  in  the  case  of  Harton  v.  Harton  (z]j  where  the  devise 
was  to  A.  and  B.,  and  their  heirs,  in  trust  to  permit  C.  (a  feme 
covert)  to  receive  the  rents  during  her  life,  for  her  separate  use, 
and  so  as  not  to  be  subject  to  the  debts,  &c.,  of  her  husband, 
with  remainder  to  the  use  of  her  sons  successively  in  tail, 
remainder  to  her  daughters  in  tail  ;  and,  in  default  of  such 
issue  (without  fresh  words  of  gift),  upon  trust  to  permit  D. 
(another  feme  covert)  to  receive  the  rents  for  her  separate  use, 
with  remainder  to  the  use  of  her  sons  and  daughters  in  tail  in 
like  manner,  and  so  on  to  another  feme  covert  and  her  children, 
and  then  to  the  use  of  E.  in  tail,  with  reversion  to  the  use  of 
the  testator's  own  right  heirs.  It  was  held,  that  the  trustees 
took  the  fee;  "that  construction,"  it  was  said,  "  being  necessary 
to  give  legal  effect  to  the  testator's  intention  to  secure  the 
beneficial  interest  to  the  separate  use  of  the  femes  covert." 

[(y)  5  L.  J.  N.  S.  Ch.  166.] 
(?)  7  T.  R.  652.     See  also  Hawkins  v.  Luscombe,  2  Sw.  391. 
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Lord  Eldoifs 
strictures  on 
JIarton  v.; 
JIarton. 


Remark 
thereon. 


Power  to  limit 
an  estate  as  a 
jointure. 


Of  this  case,  Lord  Eldon  has  observed,  that  "there  being 
trusts  for  the  separate  use  of  married  women,  after  various 
trusts  not  for  married  women,  those  trusts  could  not  subsist 
unless  the  legal  estate  was  in  the  trustees  from  the  beginning 
to  the  end ;  and  they  relied  on  the  non-repetition  of  a  legal 
estate,  there  being  a  gift  to  the  wife  of  one  of  the  parties ;  and 
if  there  had  been  a  repetition  of  the  legal  estate  after  every 
trust  for  a  married  woman,  they  would  have  held  the  whole 
legal  estate  to  be  in  the  trustees  "  (a). 

Perhaps  it  is  not  strictly  accurate  to  say,  that  in  this  case  a 
fee  in  the  trustees  was  necessary  to  secure  the  beneficial  interest 
to  the  femes  covert ;  for  though  the  trusts  in  favour  of  the 
second  and  third  women  could  not  arise  until  the  failure  of  the 
objects  of  the  intervening  limitations  in  tail,  yet  still  they  must 
inevitably  take  effect,  if  at  all,  in  their  lifetime,  and  the  fact 
that  in  reaching  them  the  estate  necessarily  comprehended  the 
objects  of  the  intervening  limitations,  with  regard  to  whom  no 
purpose  was  to  be  answered  requiring  that  the  trustees  should 
take  an  estate,  might  seem  to  be  no  reason  for  extending  that 
estate  to  the  limitations  subsequent  to  the  gifts  to  the  several 
femes  covert.  But  probably  the  Court  thought  it  better  to  vest 
the  whole  fee  in  the  trustees,  than  to  create  a  particular  estate 
which  might  extend  to  some  of  the  beneficial  devisees  not  within 
the  scope  of  it,  and  would  affect  their  relative  situation,  by  pre- 
venting the  devisees  in  tail,  to  whom  it  extended,  from  suffering 
a  recovery. 

[In  the  case  of  Brown  v.  Whiteway(b],  which  was  somewhat 
similar  in  circumstances  to  Hart  on  v.  Hart  on,  Sir  J.  Wigram, 
V.  C.,  felt  bound  by  its  authority,  and  decided  accordingly; 
yet  said  he  could  not  see  why  it  was  necessary  to  hold  that  the 
intermediate  estates  should  not  be  good  legal  estates.  How- 
ever, the  doctrine  of  Harton  v.  Harton  has  been  recognized 
and  acted  on  in  recent  cases,  and  must,  therefore,  be  considered 
established  (c).] 

The  case  of  Wykham  v.  Wykham  (d)  presents  a  remarkable 
instance  of  contrariety  of  judicial  opinion  as  to  the  estate 


(a)  See  Hawkins  v.  Lusconibe,  2  Sw. 
391. 

[(6)  8  Hare,  145. 

(c)  See  Toller  v.  Attwood,  15  Q.  B. 
929  ;  Doe  d.  Mutter  v.  Claridge,  6  C.  B. 
641.] 


(d)  11  East,  458,  3  Taunt.  316,  18 
Ves.  395 ;  [Blagrave  v.  Blagrave,  4 
Exch.  550.]  As  to  a  direction  to  settle, 
see  Knocker  v.  Bw&ury,  8  Scott,  414, 
6  Bing.  N.  C.  306. 
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authorized  to  be  created  by  a  power  to  jointure.  A.  devised  CHAP,  xxxrv. 
lands  to  his  eldest  son  for  life,  remainder  to  that  son's  first  and 
other  sons  in  tail  male,  with  remainder  to  the  testator's  other 
sons  and  their  sons  in  like  manner.  The  will  contained  a  power 
to  the  devisor's  sons,  as  they  should  become  entitled  in  pos- 
session, "  from  time  to  time  to  grant,  convey,  limit,  and  appoint 
all  or  any  parts,  &c.,  to  trustees,  upon  trust,  by  the  rents  and 
profits  thereof,  to  raise  and  pay  any  yearly  rent-charge,  not 
exceeding  1,000/.,  as  a  jointure  for  any  wife  or  wives  that  he  or 
they  should  thereafter  marry,  for  and  during  the  term  of  such 
wife's  natural  life  only."  The  devisor's  eldest  son,  B.,  in 
exercise  of  his  power,  conveyed  and  appointed  the  lands  so 
devised  to  him,  to  trustees  and  their  heirs,  upon  trust  to  raise 
and  pay  certain  yearly  rent-charges  (amounting  to  1,000/.),  to 
his  intended  wife  as  a  jointure.  After  the  death  of  B.,  but 
during  the  life  of  the  jointress  his  widow,  the  next  tenant  in 
tail,  who  was  let  into  possession,  suffered  a  recovery,  the  validity 
of  which  depended  upon  this,  whether  the  appointment  did  or 
did  not  vest  in  trustees  an  estate  of  freehold  for  the  life  of  the 
jointress.  If  it  did,  the  recovery  was  void  for  want  of  the 
immediate  freehold,  which  was,  in  that  case,  outstanding;  but 
in  every  other  event,  i.  e.,  if  the  appointment  passed  no  estate, 
or  a  chattel  interest  only,  or  the  fee,  it  was  good,  in  the  former 
case  as  a  legal,  and  in  the  latter  as  an  equitable  recovery.  The 
case  coming  on  before  Lord  Eldon,  he  directed  a  case  to  be  sent  ^™r^a^e 
to  the  Court  of  King's  Bench,  who  certified  that  the  trustees  judicial 
took  a  fee.  The  same  question  was  then  sent  to  the  Common  opia 
Pleas,  and  that  Court  was  of  opinion  that  the  trustees  took  no 
estate.  On  the  case  being  again  brought  before  Lord  Eldon, 
on  the  conflicting  certificates,  he  held,  that  the  recovery  was 
good,  and  that  the  estate  which  the  trustees  should  have  taken 
was  a  term  of  years,  with  a  proviso  for  cesser  of  it  on  payment 
of  the  rent-charge  during  the  life  of  the  jointress,  and  all  arrears 
thereon  at  the  time  of  her  death,  as  that  would  not  have  gone  to 
disturb  any  of  the  subsequent  uses  (e) . 

It  is  observable  that,  greatly  as  the  several  opinions  varied 
in  the  construction  of  the  devise,  they  all  conducted  to  the  same 
conclusion  as  to  the  recovery,  which,  quacunque  via,  was  good. 

With  regard  to  estates  limited  to  trustees  for  preserving  con-  As  to  devises 
tingent  remainders,  it  may  be  observed,  that  although  they  may  io  trustees  for 

(e)  See  1  Sugd.  Pow.  478  ;  2  ib.  559,  7th  Ed. 
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preserving  con- 
tingent re- 
mainders. 


Remarks  on 
JDoed.  Com- 
Hicks. 


not  be  (as  sucli  estates  usually  are)  in  terms  confined  to  the  life 
of  the  person  taking  the  immediately  preceding  estate  of  free- 
hold, yet  they  will  be  so  restricted  in  construction,  if  the  will 
disclose  no  other  purpose,  which  requires  that  the  trustees  should 
take  a  larger  estate. 

Thus,  in  the  case  of  Doe  d.  Compere  v.  Hicks  (/),  where  a 
testator  devised  lands,  after  the  decease  of  his  wife,  to  his  father* 
A.,  for  life,  with  remainder  to  B.  for  life,  and  after  the  determi- 
nation of  that  estate,  unto  trustees  and  their  heirs,  in  trust  to 
preserve  contingent  remainders  from  being  defeated,  and  to  make 
entries,  and  nevertheless  to  permit  B.  to  receive  the  rents  and 
profits  during  his  life,  and  after  his  decease,  unto  the  first  and 
other  sons  of  the  body  of  B.  in  tail  male  successively,  and  in 
default  of  such  issue,  unto  his  (testator's)  brother,  C.,  for  life, 
and  after  that  estate  determined,  unto  the  trustees  and  their  heirs 
to  preserve  the  contingent  remainders  in  manner  aforesaid  (with 
various  remainders  limited  in  a  similar  manner).  On  an  eject- 
ment brought  by  one  of  the  beneficial  devisees,  it  was  con- 
tended that  the  fee  was  in  the  trustees,  under  the  unrestricted 
limitation  to  them  and  their  heirs.  But  the  Court  was  of 
opinion  that,  taking  the  whole  instrument  together,  it  appeared 
that  the  testator  intended  the  trustees  to  take  only  an  estate 
for  the  lives  of  the  several  tenants  for  life,  in  order  to  protect 
the  contingent  remainders.  If  the  trustees  had  taken  the 
whole  interest  in  the  estate,  it  was  not  necessary  for  the  testator 
again  to  give  them  the  same  estate  after  all  the  subsequent 
estates  for  life. 

This  decision  has  been  noticed  with  approbation  by  Sir  W. 
Grant  (g],  and  seems  to  be  abundantly  sustained  by  the  prin- 
ciples of  analogous  cases.  Lord  Kenyon,  in  the  course  of  his 
judgment,  however,  in  allusion  to  the  case  of  Venables  v.  Mor- 
ris (h),  (which  had  been  urged  as  an  authority  for  holding  the 
trustees  to  take  the  fee,)  suggested  that  the  result  would  be 
different  where,  under  the  limitations  in  question,  any  person 
had  a  power  of  appointment,  which,  his  Lordship  considered, 
would  render  it  necessary  that  the  fee  should  be  in  the  trustees, 
with  a  view  to  the  possibility  of  the  donee  creating  under  the 
power  contingent  remainders  which  might  require  protection.  In 
the  case  of  Venables  v.  Morris,  the  limitations  (in  a  deed)  were 


(/)  7  T.  K.  433,  [and  see  Haddelsey 
v.  Adams,  22Beav,  266.] 


(g)  See  12  Ves.  100. 
(h)  7  T.  E.  342  and  437. 
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to  the  use  of  A.  for  life,  with  remainder  to  the  use'  of  trustees  CHAP,  xxxiv. 
and  their  heirs  for  the  life  of  A.,  to  preserve  contingent 
remainders,  remainder  to  the  use  of  B.  (wife  of  A.)  for  life, 
remainder  to  the  use  of  the  same  trustees  and  their  heirs,  in 
trust  to  support  the  contingent  uses,  and  permit  B.  and  her  assigns 
to  receive  the  rents;  and  after  the  decease  of  A.  and  B.,  to  the  use 
of  the  first  and  other  sons  of  the  marriage  successively  in  tail, 
with  remainder  to  the  use  of  the  first  and  other  daughters 
successively  in  tail,  remainder  to  the  use  of  such  persons  as  B. 
should  by  deed  or  will  appoint,  and,  in  default  of  appointment, 
to  the  use  of  the  right  heirs  of  B.  B.,  by  a  deed-poll,  appointed 
the  estate  to  the  right  heirs  of  A.  The  contest  was  between 
the  heirs  of  A.  and  the  heirs  of  B.,  the  former  claiming  under 
the  limitation  in  the  appointment,  and  the  latter  under  the 
settlement.  One  of  the  points  contended  for  by  the  heir  of  B.  Reservation  of 
was,  that  the  remainder  in  fee  being  in  the  trustees,  an  equitable 


interest  only  passed  to  the  heirs  of  A.  under  the  appointment,  »  ground  for 

giving  trustees 

and  which  could  not  unite  with  the  estate  for  life  of  A.  under  the  fee. 
the  settlement  ;  but  the  Court  was  of  opinion  that  the  heir  of 
A.  was  entitled  quacunque  via  ;  for  if  the  limitation  to  the  heir 
of  A.,  under  the  appointment,  was  a  legal  limitation,  it  united 
with  A/s  estate  for  life,  under  the  settlement,  and  conferred 
the  fee  ;  but  if  it  did  not,  then  it  was  a  contingent  remainder, 
in  equity,  to  the  heir,  and  he  took  by  purchase.  Lord  Kenyon 
subsequently  expressed  a  more  decided  opinion  that  the  legal 
estate  in  fee  was  in  the  trustees,  and  the  certificate  of  the  Court 
(it  being  a  case  from  Chancery)  was  in  conformity  to  this  opinion. 

The  ground  on  which  Lord  Kenyon  rested  the  certificate  of  Remarks  on 
the  Court,  involves  a  very  extensive  and  no  less  novel  doctrine,   ^^s°y 
and  one  which,  in  the  absence  of  any  confirmatory  decision,  Morns. 
cannot  be  relied  on.     To  hold  that  the  mere  circumstance  of 
there  being  included  in  the  limitations  a  power  of  appointment, 
by  virtue  of  which  contingent  remainders  might  be  thereafter 
created,  constitutes  of  itself  a  ground  for  vesting  the  fee-simple 
in  the  trustees,  is  evidently  going  much  farther  than  making  whether  the 
trustees  take  the  fee,  because  contingent  remainders  are  actually  contin^nf 
created  by  the  instrument  containing  the  limitation  to  them  ;  remainders  is  a 


though  even  the  latter  more  moderate  doctrine  has  not  been       ^g  trustees 


invariably  countenanced  by  the  authorities.  the  fee- 

Thus,  in  the  recent  case  of  Heardson  v.  Williamson  (i)}  Lord 

(?)  1  Kce.   33,  ante,  233.    [Qu.  whether  Cursham   v.    Ncwlancl,    2  Scott,  113, 
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includes  other 
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take  the  legal 
estate. 


Where  trust 
fails  ab  initio. 


Langdale,  M.  E.,  does  not  appear  to  have  regarded  the  fact,  that 
the  will  contained  a  contingent  remainder  of  the  devised  estate, 
as  a  sufficient  ground  for  holding  the  inheritance  in  fee  to  be  in 
the  trustees ;  while,  on  the  other  hand,  in  Doe  v.  Willan  (j}t 
and  Houston  v.  Hughes  (/c),  Mr.  Justice  Bay  ley  considered  that 
the  circumstance  of  contingent  remainders  being  created  by  the 
will,  favoured  the  conclusion  that  the  trustees  took  the  legal 
inheritance. 

In  the  case  of  Barker  v.  Greenwood  (1)  too,  it  seems  to  have 
been  regarded  by  Mr.  Baron  Parke  in  the  same  point  of  view, 
though  this  able  Judge  disclaimed  any  reliance  on  the  point ; 
because  the  question  in  that  case  was  not  whether  the  trustees 
took  the  fee,  but  whether  they  took  an  estate  pur  autre  vie,  and 
the  learned  Judge  considered  it  to  be  doubtful  whether  the 
trustees  of  such  an  estate  would  be  bound,  in  the  absence  of  an 
express  trust,  to  preserve  contingent  remainders,  a  point  upoii 
which  the  writer  is  not  aware  of  any  decision.  There  certainly 
seems  to  be  much  difficulty  in  attaching  any  such  obligation  to 
the  trustees,  seeing  that  their  estate  is  apparently  created  diverso 
intuitu :  at  all  events,  it  is  clear  that  such  express  direction  to 
trustees  to  preserve  contingent  remainders  will  not  have  any 
influence  on  the  construction,  if  the  will  contains  no  such 
remainder  (m) ;  nor  where  the  subject  of  devise  is  a  copyhold 
estate,  as  contingent  remainders  created  of  such  property  are 
not  destructible,  and  therefore  do  not  require  any  limitation  of 
this  nature  for  their  preservation  (n). 

It  seems  that  where  a  will  is  so  expressed  as  to  leave  it 
doubtful  whether  the  testator  intended  the  trustees  to  take  the 
fee  or  not,  the  circumstance  that  there  is  included  in  the  same 
devise  other  property  which  necessarily  vests  in  the  trustees 
for  the  whole  of  the  testator's  interest,  affords  a  ground  for 
giving  to  the  will  the  same  construction  as  to  the  estate  in 
question  (o). 

[If  all  the  active  trusts,  together  with  all  the  ulterior  limi- 
tations fail  ab  initio,  as,  by  lapse,  the  devise  to  the  trustees, 
if  sufficient  to  carry  the  fee,  will  operate  to  the  full  extent, 


[2  Bing.  N.  C.  64,  rests  on  this  ground 
or  on  that  stated  in  the  next  paragraph 
but  one.] 

0)  2  B.  &  Aid.  84,  ante,  273. 


(fc)  6  B.  &  Cr.  420. 
(I)  4  M.  &  Wels.  431. 


(m)  Nash  v.  Coatc*,  3  B.  &  Ad.  839. 

(n)  See  Doe  d.  Woodcock  v.  Bartlirop, 
5  Taunt.  382. 

(o)  Houston  v.  Hughes,  6  B.  &  Cr. 
403  ;  [Cursham  v.  Newland,  2  Scott, 
113,  2  Bing.  N.  C.  64. 
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[and  they  will  hold  in  trust  for  the  heir,  if  there  be  one ;  or  if   CHAP,  xxxiv. 
not,  for  their  own  benefit  (/>).] 

Here  closes  the  long  catalogue  of  decisions  respecting  the  General 
quality  and  extent  of  the  estate  conferred  by  devises  in  trust,  thTcnses?  * 
from  which  the  reader  will  have  collected  the  principles  that 
govern  cases  of  this  description,  and  the  considerations  which 
have  been  admitted  to  influence  the  construction,  though,  as  the 
question  is  constantly  presenting  itself  under  new  aspects  and 
combinations  of  circumstances,  difficulty  will  sometimes  occur  in 
the  application  of  the  established  doctrine.  Of  all  the  adjudged 
points  connected  with  the  subject,  that  which  has  been  deemed 
the  least  satisfactory,  is  the  doctrine  of  those  decisions  (</)  which, 
in  certain  cases,  gave  to  trustees,  whose  estate  was  undefined,  a 
term  of  years  (either  with  or  without  a  prior  estate  for  life)^ 
determinable  when  the  purposes  of  the  trust  should  be  satisfied. 
To  exclude  the  application  of  this  inconvenient  and  very  refined 
rule  of  construction,  two  enactments  have  been  introduced  into 
the  statute  of  1  Viet.  c.  26.  The  30th  section  provides,  "  That  Stat.  1  Viet., 

.  .  c.  26,  sects. 

when  any  real  estate  (other  than  or  not  being  a  presentation  to  30,  31. 

a  church)  shall  be  devised  to  any  trustee  or  executor,  such  devise 
shall  be  construed  to  pass  the  fee-simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
will,  in  such  real  estate,  unless  a  definite  term  of  years,  absolute 
or  determinable,  or  an  estate  of  freehold,  shall  thereby  be  given 
to  him  expressly  or  by  implication." 

Section  31  provides,  "That  where  any  real  estate  shall  be  Estate  of 
devised  to  a  trustee,  without  any  express  limitation  of  the  estate  expressly 
to  be  taken  by  such  trustee,  and  the  beneficial  interest  in  such  li.n*ited> to  bf 

J  .  either  freehold 

real  estate,  or  in  the  surplus  rents  and  profits  thereof,  shall  not  or  an  estate  in 

be  given  to  any  person  for  life,  or  such  beneficial  interest  shall  fee> 

be  given  to  any  person  for  life,  but  the  purposes  of  the  trust 

may  continue  beyond  the  life  of  such  person,  such  devise  shall 

be  construed  to  vest  in  such  trustee  the  fee-simple  or  other  the 

whole  legal  estate  which  the  testator  had  power  to  dispose  of  by 

will  in  such  real  estate,  and  not  an  estate  determinable  when 

the  purposes  of  the  trust  shall  be  satisfied." 

These  clauses  have  been  the  subject  of  much  criticism  (r).    It 
is  not  easy  to  perceive  why  the  provision  regulating  the  estates 

[(p)  Cox  v.  ParJcer,  22  Beav.  168,  25  (>•).  See  H.  S-ugd.  Wills,   127  ;  Sweet 

L.  J.  Ch.  873.]  on  Wills  Act,    154  ;    Sugd.   R.  P.  Stat. 

(q)  Ante,  p.  287.  380. 
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Remarks  upon 
stat.  1  Viet., 
c.  26,  sects. 
30,  31. 


of  trustees  should  have  been  split  into  two  sections,  and  still 
more  difficult  is  it  to  give  to  each  of  those  sections  such  a  con- 
struction as  will  preserve  it  from  collision  with  the  other.  The 
design  of  the  30th  section  would  seem  to  be  simply  to  negative 
the  construction  which,  in  certain  cases  (s),  gave  to  a  trustee  an 
undefined  term  of  years,  for  it  allows  him  to  take  an  estate  of 
freehold,  or  a  definite  term  of  years,  either  expressly  or  by 
implication ;  but  the  31st  section  takes  a  wider  range,  as  it  admits 
of  neither  of  these  exceptions,  nor  that  of  a  devise  of  the  next 
presentation  to  a  church.  Its  effect  is  to  propound,  in  regard 
to  wills  made  or  republished  since  the  year  1837,  the  following 
general  rule  of  construction  :  that  whenever  real  estate  is  devised 
to  trustees  (and  it  would  seem  to  be  immaterial  whether  the 
devise  is  to  the  trustees  indefinitely,  or  to  them  and  their  heirs, 
or  to  them  and  their  executors  or  administrators),  for  purposes 
requiring  that  they  should  have  some  estate,  without  any  speci- 
fication of  the  nature  or  duration  of  such  estate,  and  the  bene- 
ficial interest  in  the  property  is  not  devised  to  a  person  for  life, 
or  being  so  devised,  the  purposes  of  the  trust  may  endure  beyond 
the  life  of  such  person,  the  trustees  take  (not,  as  in  Carter  v. 
Barnardiston,  an  estate  for  years,  or,  as  in  Doe  v.  Simpson,  an 
e'state  for  life,  with  a  superadded  term  for  years,  but)  an  estate 
in  fee- simple.  The  result,  in  short,  is  that  trustees,  whose  estate 
is  not  expressly  defined  by  the  will,  must,  in  every  case,  and 
ivhatever  be  the  nature  of  the  duty  imposed  on  them,  take  either 
an  estate  for  life  or  an  estate  in  fee.  It  is  observable  that  this 
section  allows  the  trustees  to  take  an  estate  of  freehold,  not 
whenever  the  purposes  of  the  trust  require  such  an  estate,  but 
only  in  the  specified  case  of  the  "  surplus  rents  and  profits  being 
given  to  a  person  for  life,"  making  no  provision,  therefore,  for 
the  case  (a  possible  though  not  a  frequently  occurring  one)  of  a 
trust  of  any  other  kind  being  created  for  a  purpose  co-extensive 
with  life ;  for  instance,  a  trust  to  keep  on  foot  a  policy  of  life 
insurance.  Possibly  it  would  be  held  that  such  a  case  is  excluded 
from  the  31st  section  by  the  exception  in  the  30th  section,  and 
thus  some  effect  would  be  given  to  this  otherwise  apparently 
idle  clause  of  the  statute ;  farther  than  this  (even  if  so  far),  it  is 
presumed  the  exceptive  part  of  the  30th  section  could  not  be 
construed  to  qualify  or  control  the  operation  of  the  31st  section, 
but  decision  alone  can  settle  the  "point. 


[(«)  Ante,  p.  287.  ' 
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The  enactments  in  question  do  not,  beyond  the  particular    CHAP,  xxxiv. 
cases  which  have  been  pointed  out,  interfere  with  the  general  p0ints  not  ex- 
doctrines  of  construction  discussed  in  the  present  chapter.  Even  ^uded  by tlie 
under  wills  made  or  republished  since  the  year  1837,  it  may 
still  be  questionable  whether  trustees  take  any  estate  or  only  a 
power ;  also  whether  they  take  an  estate  limited  to  the  lives  of 
the  tenants  for  life  of  the  beneficial  interest,  or  an  estate  in  fee- 
simple  ;  and  consequently  there  should  be  no  relaxation  in  the 
anxious  care  of  framers  of  wills  to  preclude  ambiguity  in  this 
particular.   It  cannot,  however,  according  to  the  suggested  con- 
struction of  the  31st  section,  under  such  wills  become  a  question, 
whether  trustees  take  an  estate  in  fee,  or  a  chattel  interest,  in 
order  to  raise  money,  or  for  any  other  purpose. 

The  new  doctrine  would  not,  it  is  conceived,  preclude  the 
construction  that  trustees  take  an  estate  pur  autre  vie,  with  a 
power  of  sale  over  the  inheritance.  The  writer  is  not  aware, 
however,  of  any  adjudged  instance  of  such  a  construction,  for 
where  an  estate  is  devised  to  trustees  indefinitely,  the  authorities 
conduct  to  the  conclusion,  that  whatever  duty  is  subsequently 
imposed  on  them  must  be  in  virtue  of  their  estate,  the  quality 
and  duration  of  which  are  to  be  measured  accordingly.  The 
point,  of  course,  depends  on  the  conclusion  to  be  fairly  drawn 
from  the  entire  will. 
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WHAT   WOEDS   CREATE   AN   ESTATE   TAIL. 


Proper  terras 
of  limiting  an 
estate  tail. 


What  informal 
expressions 
create  an 
estate  tail. 


Limitation  to 
"  heirs  male," 
or  "  right 
heirs  male,  for 
ever," 


A  LIMITATION  to  a  person  and  the  heirs  of  his  body  creates 
an  estate  tail  general.  If  it  be  to  him  and  the  heirs  male  or 
the  heirs  female  of  his  body,  he  takes  an  estate  tail  special,  de- 
scendible in  the  male  or  female  line,  as  the  case  may  be.  In 
the  one  case  the  land  devolves  upon  the  male  issue  and  (unless 
the  tenure  be  gavelkind  or  Borough-English  («),)  according  to 
the  law  of  primogeniture,  in  the  other  upon  the  females  as  co- 
parceners. If  the  estate  tail  be  general,  it  will  run  in  this  manner 
through  both  lines,  in  their  established  order  of  succession. 

But  though  these  are  the  correct  and  technical  terms  of  limit- 
ing an  estate  tail,  yet  such  an  estate  may  be  created  in  a  will  by 
less  formal  language ;  indeed  by  any  expressions  denoting  an 
intention  to  give  the  devisee  an  estate  of  inheritance,  descendible 
to  his  or  some  of  his  lineal,  but  not  to  his  collateral  heirs,  which 
is  the  characteristic  of  an  estate  tail  as  distinguished  from  a  fee- 
simple.  The  former  is  transmissible  to  lineal  descendants  only; 
the  latter  in  default  ^of  lineal  devolves  to  collateral  and  now  to 
ascendant  heirs. 

A  devise  to  A.  and  his  heirs  male  for  ever  (6),  or  to  A.  and 
his  heirs  male  living  to  attain  the  age  of  twenty-one  (c),  or  to  A. 
for  life,  and  after  his  death  to  his  heirs  male,  or  his  right  heirs 
male,  for  ever  (d),  has  been  held  to  confer  an  estate  tail  male ; 
the  addition  of  the  word  "  male,"  as  a  qualification  of  "  heirs," 
shewing  that  a  class  of  heirs  less  extensive  than  heirs  general 
was  intended.  [For  the  same  reason  (e),  under  a  devise  to  the 


(a)  See  Trash  v.  Wood,  4  My.  &  Cr. 
324;  [Roed.  Autrop  v.  Aistrop,  2  W. 
BI.  1228  ;  Anon.,  Dy.  179  b,  pi.  45.1 

(b)  Eakerv.  Wall,  1  Ld.  Raym.  185, 
1  Eq.  Ca.  Ab.  214,   pi.   12,  stated  ante, 
p.  70. 

(c)  Doe  d.  Tremewen  v.  Permewen,  3 


Per.  &D.  303,  11  Ad.  &  Ell.  431. 

(d)  Lord  Ossulston^s  case,  3  Salk. 
336.  Doe  d.  Earl  of  Lindsey  v.  Colycar, 
11  East,  548. 

[(e)  The  line  of  descent  of  lands  cannot 
be  qualified,  except  through  the  medium 
of  an  entail,  Co.  Lit.  27  b. 
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[heirs  of  A .  by  a  particular  wife  for  ever,  or  to  A.  for  life  with     CHAP.  xxxv. 

remainder  to  his  right  heirs  by  a  particular  wife  for  ever,  A.   or  to  heirs 

would  take  an  estate  tail  special  because  of  the  restriction  on  ^  par 
the  generality  of  the  word  "  heirs  "(/)•] 

It  has  even  been  decided  that  a  devise  to  one,  et  hseredibus 
suis  legitime  procreatis,  creates  an  estate  tail  (y),  though  the 
addition  merely  describes  a  circumstance  which  is  included  in 
the  definition  of  heir  simply,  an  heir  being  ex  justis  nuptiis 
procreatus.  Such  was  the  doctrine  of  the  early  authorities, 
and  it  was  recognized  and  followed  in  the  more  recent  case  of 
Nanfan  v.  Legh  (A),  where  a  devise  to  H.  when  he  should  attain  To  A.  and 
twenty-one,  "and  to  his  heirs  lawfully  begotten  for  ever,"  was  j^y^ 
held  to  make  the  devisee  tenant  in  tail  only.  In  the  same  will  begotten." 
other  property  was  devised  to  H.  and  his  heirs  simply,  which  it 
was  contended  afforded  an  argument  in  favour  of  construing 
the  devise  in  question  to  give  an  estate  tail ;  inasmuch  as  the 
testator,  in  varying  the  phrase,  must  have  had  a  different  inten- 
tion. Being  a  case  out  of  Chancery,  we  are  not  in  possession  of 
the  reasons  upon  which  the  opinion  of  the  Court  was  founded ; 
but  probably  it  was  considered  that  the  testator,  by  adding  the 
expression  "  lawfully  begotten/'  intended  to  engraft  some  quali- 
fication on  the  description  of  heir,  and  consequently  must  have 
meant  an  estate  tail.  [And  in  Good  v.  Good  (i),  Lord  Campbell, 
C.  J.,  said  it  was  a  rule  of  construction,  long  established  and 
universally  recognized,  that  such  words  created  an  estate  tail. 
But  the  expression  "  lawful  heirs  "  standing  alone,  will  not  be  To  A.  and  his 
construed  as  meaning  heirs  of  the  body  (j), 

A  devise  to  A.,  with  a  direction  that  neither  he  nor  his  heirs   "Heirs to  the 
to  the  third  generation  should  mortgage  or  sell  the  devised  pro-  ^d,,genera- 
perty,  will,  it  seems,  create  an  estate  tail  (&).] 

It  is  clear  that  the  words  "  heir  of  the  body"  (in  the  singular)   To  heir  of  the 
operate  as  words  of  limitation,  and  consequently  confer  an  estate  *  ' 

tail.  Thus,  it  has  been  held,  that  under  a  devise  to  A.  for  life, 
and,  after  his  decease,  to  the  heir  of  his  body  for  ever,  A.  is 
tenant  in  tail  (/) ;  and  a  devise  to  A.  and  such  heir  of  her  body 

[(/)   Wright  v.   Vernon,  2  Drew.  439,  and  see  Stratford  v.  Pctuell,  1  Ba.  &  Be. 

7  H.  of  L.  Ca.  35,  4  Jur.  N.  S.  1113.]  1  ;  but  see  per  Bushe,  C.  J.,  in  Moffct 

(g)  Church  v.  Wyatt,  Moore,  637,  Co.  v.  Catherwood,  Ale.  &  Nap.  472. 
Lit.  20  b,  Harg.  n.  2.  (fc)  Mortimer  v.  Hartley,  6  Exch.  47, 

(h)  2  Marsh.  107,  7  Taunt.  85.  3  De  GK  &  S.   316.     But  see  S.  C.  6  C. 

(i)  7  Ell.  &  Bl.  295.  B.  819,  contra.] 

(j)  Matthews  v.   Gardner,   17  Bear.  (I)  Paivsey  v.  Lowdall,  Sty.  249,  273. 

254;  Simpson?.  Ashwoi-th,  6  Beav.  412;  See  also    WUkins  v.   Whiting,  1  Bulst. 
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CHAP,  xxxv.  as  shall  be  living  at  her  decease  (m),  [or  to  A,  and  his  heir  male 
living  to  attain  the  age  of  twenty-one  years  (n),]  has  received 
the  same  construction. 

Limitation  to  Nor  is  the  effect  varied  by  the  word  next  or  first  being  pre- 
hetr  male.8  fixed  to  "  heir.-"  Thus,  in  Burley's  case  (o),  a  devise  to  A.  for 
life,  remainder  to  the  next  heir  male ;  for  default  of  such  male 
heir,  then  to  remain,  was  adjudged  to  give  an  estate  tail  male 
to  A.  So,  where  (p)  the  devise  was  to  M.  and  his  wife  for  their 
lives,  remainder  to  the  next  heir  male  of  their  two  bodies,  it  was 
held,  that  M.  and  his  wife  were  tenants  in  tail  male.  Again,  a 
devise  to  A.  for  life,  and  after  his  death  to  the  first  heir  male  of 
his  body,  remainder  over,  has  been  adjudged  to  create  an  estate 
tail  male  (q) . 

To  "  next  But  though  a  devise  to  the  next  heir  male  simply,  following 

with  super-        a  devise  to  the  ancestor  for  life,  does  not  confer  on  the  heir  an 
added  words  of  estate  by  purchase  (the  words  being  construed  as  words  of  limi- 
tation), yet  if  the  testator  has  engrafted  words  of  limitation  on 
the  devise  to  the  next  heir  male,  he  is  considered  as  indicating  an 
intention  to  use  the  term  "heir"  as  a  mere  descriptio  personse ; 
in  other  words,  as  descriptive  merely  of  the  individual  who  fills 
the  character  of  heir  male  at  the  ancestor's  decease ;  the  super- 
added  words  of  limitation  having  the  effect  of  converting  the 
expression  "next  heir  male"  into  words  of  purchase,  an  effect, 
however,  which  (as  will  be  shewn  at  large  in  the  sequel)  does 
not,  in  general,  belong  to  such  superadded  expression  of  this 
nature.     This  rule  of  construction  is  founded  on  the  authority 
To  next  heir       of  Archer's  case  (r),  where  lands  were  devised  to  A.  for  life,  and 
male  and  the      after  ^o  the  next  heir  male  and  the  heirs  male  of  the  body  of 

heirs  male  of  ^ 

his  body.  such  next  heir  male,  and  it  was  unanimously  agreed  by  the 

Court,  that  this  was  a  contingent  remainder  to  the  heir,  and 
that  A.  was  but  tenant  for  life,  and  he  having  made  a  feoffnaent 
of  the  devised  lands,  it  was  held  that  such  contingent  remainder 
was  destroyed. 

.  But  it  should  seem  that  this  construction  is  not  peculiar  to 
such  a  case  as  Arcfier's ;  namely,  where  the  word  "  next "  is 

219,  1  Roll.  Ab.  836  j  [Clerk  alias  Cheek  122,  16  Vin.  Ab.  Parols  (H),  pi.  4,  n.  ; 

v.  Day,  Cro.  Eliz.  314 ;]  White  v.  Collins,  and  see  1  Yes.  337. 

1  Com.  Rep.  289.  (q)  Duller  d.   Trollope  v.    Trollope, 

(m)  Richards  v.  Heryavenny,  2  Vern.  Amb.  453,  Lee  t.  Hardw.  160;  and  see 

324.  Goodright  v.  Pullyn,  2  Ld.  Ray.  1437, 

[(»)  Doe  d.  Tremewen  v.  Permewen,  2  Stra.  729  ;  [O'Keefe  v.  Jones,  13  Yes. 

3  Per.  &  D.  303,  11  Ad.  &  Ell.  431.]  412.] 

(o)  Cited  1  Yent.  2SO.  (r)  1  Rep.  66. 

(p)  Miller  v.  Feaywe,  Rob.  Gavelk. 
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prefixed,  and  words  of  limitation  are  superadded  to  "  heir  male;"  OHAP.  xxxv. 
for  a  similar  construction  was  adopted  in  the  case  of  Willis  v. 
Hiscox  (s),  where  the  former  circumstance  was  wanting.  The 
devise  was  upon  trust  for  the  testator's  son,  W.,  for  life,  and 
after  his  decease  for  the  heir  male  of  his  body  begotten  on  an 
European  woman,  and  the  heirs  of  such  heir  male,  and  in  case 
the  son  should  die  without  leaving  such  heir  male  of  his  body, 
the  trustees  were  to  pay  the  rents  equally  between  the  testator's 
daughters,  M.  and  A.,  for  their  lives,  and  the  whole  to  the  sur- 
vivor ;  and  after  the  decease  of  the  survivor,  upon  trust  for  the 
heir  male  of  the  body  of  M.  and  the  heirs  of  such  heir  male, 
and  in  default  of  such  heir  male  of  'her  body,  upon  trust  for  the 
heir  male  of  the  body  of  A.  and  the  heirs  of  such  heir  male.  W.  "  To  Leir  male 

of  the  body  " 

and  M.  both  died  without  issue;  after  which.  A.,  conceiving  and  his  heirs. 
herself  to  be  tenant  in  tail,  suffered  a  recovery.  A  bill  was 
filed  by  the  heir  male  of  the  body  of  A.  to  compel  a  conveyance 
from  the  trustee ;  and  Lord  Cottenham  considered  his  title  so 
clear  that  he  not  only  decided  in  his  favour,  but  compelled  the 
defendant  trustee  to  pay  the  costs  (t)  of  the  suit,  which  was 
occasioned  by  his  refusal  to  convey  without  the  direction  of  the 
Court.  His  Lordship  said,  "  The  mother  has  an  estate  expressly 
for  life;  and  after  her  death,  the  devise  is  to  the  heir  male  of 
her  body,  in  the  singular  number,  with  words  of  limitation  to 
the  heir  general  of  such  heir,  which,  it  is  clearly  settled,  gives 
an  estate  for  life  only  to  the  parent,  and  the  inheritance,  by 
purchase,  to  the  heir  of  the  body,  as  was  decided  in  Archer's 
case  (u],  and  assumed  by  Hale  in  King  v.  Melling  (v),  and  subse- 
quent cases.  If,  indeed,  that  proposition  were  doubtful  as  a 
general  rule,  all  doubt  would  have  been  removed  in  the  present 
case ;  for  the  words  of  the  limitation  are  the  same  as  those  used 
in  the  prior  devise  to  the  testator's  son;  and  the  particular 
description  of  the  heir  of  that  son  proves  that  he  must  have 
taken  by  purchase/' 


(s)  4  My.  &  Cr.  197. 

(t)  This  seems  rather  hard  upon  the 
trustee,  as  there  was  no  authority  di- 
rectly -in  point,  and  the  cases  which  had 
decided  that  a  devise  to  the  heir  of  the 
body  (in  the  singular)  of  the  devisee  for 
life,  without  words  of  limitation  engrafted 
thereon,  operated  to  confer  an  estate  tail 
(ante,  p.  299} ;  and  also  that  superadded 
words  of  limitation  had  no  effect  in  turn- 
ing heirs  male,  in  the  plural,  into  words 
of  purchase,  afforded  an  argument  in 


favour  of  the  construction  which  the 
Court  rejected,  sufficiently  plausible,  one 
should  have  thought,  to  justify  the 
trustee's  refusal  to  convey  without  judi- 
cial sanction.  The  tendency  of  such  deci- 
sions is  to  increase  the  reluctance  which 
is  now  very  commonly  felt  by  cautious 
and  well-informed  persons  to  take  trustee- 


Remark  on 
Willis  v. 
Hiscox. 


(u)  1  Rep.  66. 

(*)  1  Vent.  214  ;  and  see  Fearne,  C. 
R.  p.  148. 
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CHAP.  XXXV. 

' '  To  heir  male 
of  the  body  for 
life." 


To  A.  "  et 
seraini  suo," 
or  to  A.  "and 
his  issue." 

To  "  the  male 
issue  of  A." 


To  A.  aud  his 
heirs,  and  if  he 
shall  die  with- 
out heirs  of 
his  body. 


[In  like  manner  a  devise  to  A.  for  life,  and  after  his  death 
"  to  the  heir  male  of  his  body  lawfully  begotten  during  his  life" 
gives  A.  an  estate  for  life,  with  remainder  for  life  to  the  person 
who  at  his  death  happens  to  be  his  heir  male  (#). 

Nor  is  it  necessary  that  the  first  estate  should  be  expressly 
an  estate  for  life  :  a  devise  "  to  A.  and  the  heir  male  of  his  body, 
and  the  heirs  and  assigns  of  such  heir  male,"  gives  A.  an  estate 
for  life  merely,  with  a  contingent  remainder  in  fee  to  his  heir 
male  (y).] 

A  devise  to  A.  et  semini  suo  (z),  or  to  A.  and  his  issue,  clearly 
creates  an  estate  tail,  as  is  shewn  more  at  large  in  a  subsequent 
chapter  (a),  [and  in  one  case  it  was  held,  that  a  devise  to  the 
male  issue  of  A.  created  an  estate  tail  male  in  the  first  son  of 
A.  (b),  but  from  the  cases  noticed  in  a  future  chapter  (c),  the 
reader  may,  perhaps,  find  reason  to  doubt  this  decision.] 

So,  where  a  testator,  in  the  first  instance,  devises  lands  to  a 
person  and  his  heirs,  and  then  proceeds  to  devise  over  the  pro- 
perty in  terms  which  shew  that  he  used  the  word  "  heirs/'  in 
the  prior  devise,  in  the  restricted  sense  of  heirs  of  the  body ; 
such  devise,  of  course,  confers  only  an  estate  tail,  the  effect 
being  the  same  as  if  the  latter  expression  had  been  originally 
employed.  Thus,  if  lands  are  devised  to  A.,  or  to  A.  and  his 
heirs,  and  if  he  shall  die  without  heirs  of  his  body,  or  without 
heirs  male  of  his  body,  or  without  an  heir  or  an  heir  male  of  his 
body,  then  over  to  another,  such  devise  vests  in  the  devisee  an 
estate  tail  general,  or  an  estate  tail  male,  as  the  case  may 
be(rf). 


Devise  over  on 
death  without 
issue  also  gives 
estate  tail. 


(x)  [White*.  Collins,  1  Com.  Rep.  289. 

(y}  Chainberlaijne  v.  Ckamberlayne, 
6  Ell.  &  Bl.  625.] 

(z)  Co.  Lit.  9  b. 

(a)  Chap.  XXXIX. 

(6)  Whitelock  v,  Heddon,  1  B.  &  P. 
243,  stated  ante,  p.  58. 

(c)  Chap.    XXXIX.   sect.    2,   pt.    3, 
where  it  will  be  shewn  that  a  gift  to  A. 
for  life,  with  remainder  between  his  issue, 
gives  A.  an  estate  tail  in  order  to  carry 
the   inheritance  to   the  issue,    it  being 
assumed  that  the  issue  taking  by  pur- 
chase would  only  take  for  life. 

(d)  Tracy  v.  Glover,  cit.  3  Leon.  130, 
pi.  183,  Godb.  16  ;  and  see  Blaxton  v. 
Stone,  3  Mod.  123  ;  Denn  v.  Slater,   5 
T.  R.  335.     [The  rule  is  also  applicable 
to  deeds,  Co.  Lit.  21  a.     And  in  wills  it 
holds  where  the  devise  over  is  if  the  prior 
devisee  "die  without  issue,"  Broicne  v. 


Jerves,  Cro.  Jac.  290  ;  Chadockv.  Cow- 
ley,  ib.  695  ;  Doe  d.  Neville  v.  Rivers. 
7  T.  R.  276  ;  Doe  d.  Ellis  v.  Ellis,  9 
East,    382;  Biddulpli  v.  Lees,    8  Ell. 
&  Bl.  289  ;  and  see  ante,   Chap.  XVII. 
sect.  6.     In  Cane  v.  James,  cit.  Skinn. 
19,    where  ^the   devise 
was     to    A.     and    his     Except  where 
heirs,     and    if    A.   die     coupled  with 
without    heirs    of    his     another  contin- 
body    that    his    sister    gency. 
should    have    600?.,    it 
was  held  that  A  took  the  fee.     It  will  be 
observed  that  there  was  no  devise  over  of 
the  land  itself.     But  if  the  dying  without 
heirs  male  or  without  issue  be  coupled 
with  any  other  contingency,  as  "dying 
without  heirs  male  in  the  lifetime  of  A.," 
the  first  devisee  takes  not  an  estate  tail, 
but  an  estate  in  fee,  with  an  executory 
devise  over.     Pells  v.  Brown,  Cro.  Jac. 
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Indeed  so  well  has  this  been  settled  from  an  early  period,     CHAP.  xxxv. 
that  to  found  an  argument  in  favour  of  a  contrary  construction,   Direction  to 
recourse  is  always  had  to  special  circumstances.    Thus,  where  (e)  grant  a  fee  farm 
a  testator  devised  lands  to  his  wife  for  life,  and  after  her  death  elusive  against 
to  J.,  his  eldest  son,  and  his  heirs,  upon  condition  that  J.,  as  soon  an  estate  tail- 
as  the  land  should  come  unto  him  in  possession,  should  grant 
to  S.,  testator's  second  son,  and  his  heirs,  an  annual  rent  of  4/., 
and  that  if  J.  should  die  without  heirs  of  his  body,  the  land 
should  remain  to  S.  and  the  heirs  of  his  body;  it  was  contended 
that  the  intent  was  shewn  that  J.  should  have  a  fee,  otherwise 
he  could  not  legally  grant  such  a  rent,  to  have  continuance 
after  his  death ;  but  it  was  resolved  to  be  an  estate  tail ;  for 
being  limited  that  if  he  died  without  issue  then  it  should  be  to 
S.  and  his  heirs  of  his  body,  shewed  what  heirs  ofJ.  were  intended, 
viz.  heirs  of  his  body  ;  and  though  he  was  to  make  a  grant  of 
the  rent,  yet  this,  being  by  appointment  of  the  donor,  was  not 
contra  formam  donationis,  but  stood  with  the  gift,  and  it  should 
bind  the  issue  in  tail.     The  Court  evidently  considered  the 
direction  to  grant  the  fee  farm  rent  as  conferring  a  power,  or 
rather,  perhaps,  a  trust  coupled  with  a  power,  in  which  view  it 
was  consistent  with  an  estate  tail. 

And  here  it  should  be  observed  that  where  real  estate  is  Devise  over  on 
devised  over  in  default  of  heirs  of  the  first  devisee,  and  the 


ulterior  devisee  stands  related  to  the  prior  devisee  so  as  to  be  in  line  of  descent 
the  course  of  descent  from  him,  whether  in  the  lineal  or  colla-  tail. 
teral  line  and  however  remote,  as  the  prior  devisee  in  that  case 
could  not  die  without  heirs,  while  the  devisee  over  exists,  the 
word  "  heirs "  is  construed  to  mean  heirs  of  the  body,  and 
accordingly  the  estate  of  the  first  devisee,  by  the  effect  of  the 
devise  over,  is  restricted  to  an  estate  tail,  and  the  estate  of  the 
devisee  over  becomes  a  remainder  expectant  Jon  that  estate  (/). 
This  construction  is  induced  by  the  evident  absurdity  of  sup- 
posing the  testator  to  mean  that  his  devise  over  should  depend 
on  an  event  which  cannot  happen  without  involving  the  extinc- 
tion of  its  immediate  object. 

But  the  Courts  will  not  so  construe  the  word  heirs,  where  the  Otherwise 
devise  over  is  to  a  stranger,  however  plausible  may  be  the  con- 

blood7 

[590  ;  Eastman  v.  Baker,  1  Taunt.  179;  c.  28)  on  devises  of  the  above  kind,  see 
Denn  v.  Kemeys,  9  East,  366  ;  Doe  v.  ante,  Chap.  XVII.  sect.  6,  and  post,  Chap. 
Chaffey,  16  M.  &Wels.  656,  ante,  p.  69;  XLI.  sect.  4. 

and  see  post,  Chap.  XLI.  sect.  2.]    As  (e)  Dutton  v.  Engram,  Cro.  Jac.  427. 

to  the  effect  of  the  recent  statute  (1  Viet.  (/)  1  Roll.   Ab.    836  ;  2  Lev.    162  ; 
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CHAP.  XXXV. 


To  several, 
one  of  whom  is 
a  stranger  in 
blood. 


As  to  limitation 
over  to  the 
right  heirs  of 
the  devisee. 


Estate  tail 
general  cut 
down  to  an 


jecture  that  it  was  so  intended,  and  consequently  the  devise  over 
is  void  for  remoteness  (y) ;  and  formerly  a  relation  of  the  half 
blood  or  a  parent  or  grandparent  was,  for  this  purpose,  con- 
sidered as  a  stranger,  such  persons  being  then  excluded  from 
taking  [directly]  by  descent  (h) ;  as  to  persons  dying  since  the 
31st  of  December,  1833,  [no  relation  can  be  considered  as  a 
stranger,]  the  statute  of  3  &  4  W.  4,  c.  106,  having  admitted 
relations  of  the  half-blood,  and  parents  and  other  ancestral 
relations  in  the  ascending  line,  to  the  heirship  (i). 

[In  the  case  of  Harris  v.  Davis  (k),  the  gift  over  in  default  of 
heirs  of  the  first  devisee  was  to  several  other  persons,  one  of 
ivhom  was  not  related  to  the  first  devisee,  but  as  all  the  others 
were  related  to  him,  he  was  held  to  take  an  estate  tail.  It 
would  seem,  therefore,  sufficient  to  give  the  first  devisee  an 
estate  tail  that  any  one  of  a  number  of  devisees  over  was 
related  to  him.] 

Of  course  the  limiting  of  the  estate  over,  in  default  of  heirs  of 
the  body  or  issue,  to  the  right  heirs  of  the  devisee,  does  not  vary 
the  construction,  further  than  to  give  the  devisee  the  remainder 
in  fee  expectant  on  the  estate  tail.  Thus,  where  (I)  a  testator 
devised  certain  lands  unto  his  son  P.  and  his  heirs  for  ever,  on 
condition  that  he  paid  W.  30/.  within  one  year  after  the  death  of 
the  testator's  wife,  and  he  gave  other  tenements  to  other  sons, 
adding  the  following  clause : — "  Item.  My  will  and  mind  is, 
that  in  case  any  of  my  said  children  unto  whom  I  have 
bequeathed  any  of  my  real  or  copyhold  estates  shall  die  without 
issue,  then  I  give  the  estate  of  him  or  her  so  dying  unto  his  or 
their  right  heirs  for  ever ; "  and  it  was  held  that  the  children 
took  estates  tail,  with  remainder  in  fee  to  themselves. 

Sometimes  an  estate  tail  general  is  cut  down  to  an  estate  tail 
special  by  implication.  As  where  (m)  the  devise  was  to  the  use 


Cro.  Jac.  416  ;  1  Freem.  74  ;  2  Eq.  Gas. 
Ab.  306,  pi.  2  ;  3  Lev.  70  ;  2  Stra.  849 ; 
Amb.  363;  2  Ed.  297  ;  Gas.  t.  Talb.  1; 
Willes,  164,  369  ;  1  P.  W.  23 ;  Doug. 
266  ;  Cowp.  234  ;  3  T.  R.  491,  488,  n.  ; 
2  Marsh.  170,  6  Taunt.  485  ;  6  Beav. 
412.  A  few  early  decisions  to  the  con- 
trary, such  as  ffearn  v.  Allen,  Gro.  Car. 
57,  are  overruled  by  the  current  of  autho- 
rities. 

(g)  GrumUe  v.  Jones,  2  Eq.  Ca.  Ab. 
300,  pi.  15,  11  Mod.  207,  Willes,  166, 
n.  ;  S.  C,  nom.  Aumblev.  Jones,  1  Salk. 
238;  Att.-Gen.  v.  GUI,  2  P.  W.  369; 
Griffiths  v.  Grieve,  1J.  &  W.  31. 


(h)  [TilburgTi  v.  Barbut,  1  Ves.  88,  3 
Atk.  617  ;  and]  see  Preston  d.  Eagle  v. 
Funnell,  Willes,  164  ;  Moffet  v.  Cather- 
wood,  Ale.  &  Nap.  472. 

(t)  See  1  Hayes's  Introd.  5th  Ed.  p. 
319. 

[(£)  1  Coll.  416.] 

(I)  Bricev.  Smith,  Willes,  1. 

(m)  Fitzgerald  v.  Leslie,  3  B.  P.  C. 
Toml.  154.  This  seems  to  be  the  con- 
verse of  the  cases  of  Tuck  v.  Frencham, 
Moore,  13,  pi.  50,  1  And.  8  ;  and  Doe 
d.  Hanson  v.  Fyldes,  Cowp.  833,  stated 
ante,  Chap.  XV.  ad  fin. 
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of  the  testators  eldest  son  John  and  his  heirs  for  ever,  and  CHAP.  xxxv. 
failing  issue  of  John,  to  the  use  of  James  the  second  son  and  his  estate  taii 
heirs  for  ever,  and  failing  issue  of  that  son,  to  the  use  of  the  special  by 
third  son  George  and  his  heirs  for  ever,  and  failing  his  issue,  to 
the  use  of  every  other  son  the  testator  should  or  might  have, 
according  to  priority  of  birth ;  and  failing  his  (testator's)  issue 
male,  then  to  his  issue  female  and  their  heirs  for  ever,  and  for 
want  of  issue  female,  then  to  the  use  of  his  (the  testator's)  heirs 
for  ever :  it  was  argued  that  the  testator  evidently  intended  to 
postpone  the  female  to  the  male  line  of  issue,  and  that  the  latter 
part  of  the  will  was  explanatory  of  the  devise  to  the  sons, 
shewing  that  they  were  to  take  estates  tail  male  only;  for  that 
the  intent  of  postponing  the  issue  female  could  not  be  answered 
without  postponing  his  granddaughters  as  well  as  daughters, 
who  were  both  comprehended  under  the  general  expression  of 
his  issue  female;  and  of  this  opinion  appears  to  have  been 
the  House  of  Lords,  confirming  a  decree  of  the  Irish  Court  of 
Exchequer  (m). 

(ri)  This  chapter,  it  is  obvious,  does  pressions,  and  the  words  children,   son 

not  exhaust  the  general  subject  of  -which  and  issue   have  operated  to  confer  an 

it  professes  to  treat.     The  numerous  in-  estate  tail,  are  fully  discussed  in  subse- 

stances  in  which  the  words  heirs  of  the  quent  chapters,  to  which,  therefore,  the 

body,  accompanied  by  explanatory  ex-  reader  is  referred. 


VOL.  II. 


(     300     ) 


Nature  of  the 
rule  in  Shelley^ 
case. 


Only  applies  to 
•  limitations  by 
way  of  remain- 
der. 


Case  of  Perrin 
v.  Blake. 


CHAPTER  XXXVI. 

RULE  IN  SHELLEY'S  CASE. 


I.  Nature  of  the  Rule. — Requisites  to  its 
Operation  ;  considered  in  regard 
to  the  Estate  of  Freehold, — in 
regard  to  the  Limitation  to  the 
Heirs. — Questions  where  one  or 


both  of  the  Limitations  relate  to 
several  Persons. 
II.  Executory  Trusts. 
III.  Practical  Effect  of  the  Rule  con- 
sidered. 


I.  THE  rule  in  Shelley's  case  is  a  rule  of  law,  and  not  of  con- 
struction (a) .  The  rule  simply  is,  that,  where  an  estate  of  free- 
hold is  limited  to  a  person,  and  the  same  instrument  contains  a 
limitation,  either  mediate  or  immediate,  to  his  heirs  or  the  heirs 
of  his  body,  the  word  heirs  is  a  word  of  limitation,  i.e.  the 
ancestor  takes  the  whole  estate  comprised  in  this  term.  Thus, 
if  the  limitation  be  to  the  heirs  of  his  body,  he  takes  a  fee-tail ; 
if  to  his  heirs  general,  a  fee-simple  (b}. 

[The  rule  is  usually  stated  in  the  above  general  terms,  but 
by  the  word  "  limitation,"  we  must  understand  a  limitation  by 
way  of  remainder,  as  distinguished  from  a  limitation  by  way  of 
executory  devise  or  a  shifting  use,  which,  though  it  be  to  the 
heirs  of  a  person  taking  a  previous  estate  of  freehold,  vests  in 
the  heir  as  a  purchaser  (c).] 

This  rule  is  well  illustrated  in  the  celebrated  case  of  Perrin  v. 
Blake  (d).  There  A.,  by  his  will,  declared,  that  if  his  wife  should 
be  enceinte  with  a  child  at  any  time  thereafter  (but  which  never 


(a)  The  comprehensive  nature  of  tLe 
present  work  renders  it  impossible  to 
present  more  than  a  brief  outline  of  the 
chief  practical  points  connected  with  the 
rule  in  Shelley's  case,  which  reqiiire  the 
attention  of  the  student  or  the  prac- 
titioner ;  and  this  plan  is  the  more  will- 
ingly submitted  to,  since  the  subject  has 
received  an  elaborate  investigation  from 
several  writers,  who  have  brought  great 
learning  and  abilities  to  the  task. 

(6)  Shelley's  case,  1  Rep.  93  ;  see  p. 
104  a.  The  question  was  not  directly 
raised  in  this  case,  but  was  incidentally 
much  discussed.  See  some  observations 


on  the  nature  and  origin  of  the  rule,  Fea. 
C.  R.,  and  Hayes's  Supplem.  ;  Prest. 
Est.,  Vol.  1.  c.  3.  See  also  Earl  of 
Bedford^  case,  Moore,  718:  Whitinyv. 
Willins,  1  Bulstr.  219  ;  '  Rundale  v. 
Eeley,  Cart.  170;  Broughton  v.  Langlcy, 
2  Ld.  Ray.  873,  2  Salk.  679,  and  cases 
passim  in  the  next  chapter. 

[(c)  Lloyd  v.  Carew,  Pre.  Ch.  72, 
Show.  P.  C.  137  ;  per  Lord  Cramvorth, 
C.,  Coape  v.  Arnold,  4  D.  M.  &  G.  589  ; 
Fea.  C.  R.  276.] 

(d)  4  Burr.  2579,  1  W.  Bl.  672,  1 
Coll.  Jur.  283,  Harg.  Law  Tracts,  489, 
n.,  Hayes's  Inquiry,  227,  n. 
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happened),  and  it  were  a  male,  he  devised  his  real  and  personal  CHAP,  xxxvi. 
estate  equally  to  be  divided  between  the  said  infant  and  his  son 
W.,  when  the  infant  should  attain  twenty-one;  and  he  declared  it 
to  be  his  intent  that  none  of  his  children  should  dispose  of  his 
estate  for  longer  than  his  life;  and  to  that  intent  he  devised  all  his 
estate  to  the  said  W.  and  the  said  infant,  for  the  term  of  their 
natural  lives ;  remainder  to  G.  and  his  heirs  for  the  lives  of  the 
said  W.  and  the  infant ;  remainder  to  the  heirs  of  the  bodies 
of  the  said  W.  and  the  said  infant  lawfully  begotten  or  to  be 
begotten ;  remainder  to  the  testator's  daughters  for  the  term  of 
their  natural  lives,  equally  to  be  divided  between  them;  remain- 
der to  G.  and  his  heirs  during  the  lives  of  the  daughters ; 
remainder  to  the  heirs  of  the  bodies  of  the  said  daughters, 
equally  to  be  divided.  The  question  was,  what  estate  W.  took. 
Lord  Mansfield,  Mr.  Justice  Aston  and  Mr.  Justice  Willes, 
(Mr.  Justice  Yates  dissentiente,)  held,  that  he  was  tenant  for 
life  only ;  but  their  judgment  was  reversed  by  a  majority  of  the 
Judges  in  the  Exchequer  Chamber,  who  held,  that  W.  took  an 
estate  tail.  An  appeal  was  brought  in  the  House  of  Lords,  but 
was  compromised. 

Since  this  solemn  determination  (e),  the  rule  in  question  has  Rule  never 
been  regarded  as  one  of  the  most  firmly  established  rules  of  infunsed- 
property,  and,  strictly  speaking,  no  instance  can  be  adduced  of 
a  departure  from  it.  Undoubtedly,  in  many  cases  a  devise  to  a 
person  for  life,  and,  after  his  death,  to  the  heirs  of  his  body,  has 
been  held,  by  force  of  the  context,  to  give  an  estate  for  life  only 
to  the  ancestor  (/) ;  but  this  has  been  the  result,  not  of  holding 
the  heirs  of  the  body,  as  such,  to  take  by  purchase,  but  of  con- 
struing those  words  to  designate  some  other  class  of  persons 
generally  less  extensive.  The  rule,  therefore,  was  excluded,  not 
violated,  by  this  interpretation. 

Whether  the  testator,  by  this  or  any  other  expression,  mean  Preliminary 
to  describe  heirs  of  the  body,  is  a  totally  distinct  inquiry,  and 
has  therefore  in  the  present  Treatise  been  separately  discussed  (g) . 

(e)  Indeed,    for   a   long   period   ante-  ment  of  the  circumstances  and  progress 

cedently  the  point  had  been  considered  as  of  this  case  may  be  found  in  Mr.  Har- 

settlecl  beyond  dispute ;  but  in  the  in-  grave's   Law  Tracts,  and  more  particu- 

terval  between  the  judgment  in  B.  E,.  and  larly  in   Mr.    Holliday's  Life   of    Lord 

its  reversal   in  the  Exchequer  Chamber  Mansfield — a  book  which,  though  not  in 

all  was  uncertainty.     The  profession  be-  high  estimation  as  a  biographical  work, 

held  with  no  small  degree  of  consterna-  the  writer  remembers  to  have  perused  in 

tion  a  doctrine  which  had  been  regarded  his  early  days  with  much  pleasure, 

as  an  established  principle  of  law  com-  (/)  See  next  chapter, 

pletely  subverted.     An  interesting  state-  (g}  As  to  where  heirs  of  the  body, 
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The  blending  of  the  two  questions  tends  to  involve  both  inr 
unnecessary  perplexity. 

[The  principle  of  the  rule  in  Shelley's  case  applies  to  limita- 
tions of  copyholds  (h)  and  of  estates  pur  autre  vie(i).  It  applies 
also  as  between  a  man  and  his  personal  representatives ;  thus 
Lord  Coke  says  (/c),  "  If  a  man  make  a  lease  for  life  to  one,  the 
remainder  to  his  executors  for  twenty-one  years,  the  term  for 
years  shall  vest  in  him,  for  even  as  ancestor  and  heir  are 
correlativa  as  to  inheritance,  (as  if  an  estate  for  life  be  made  to 
A.,  the  remainder  to  B.  in  tail,  the  remainder  to  the  right  heirs 
of  A.,  the  fee  vesteth  in  A.  as  it  had  been  limited  to  him  and 
his  heirs,)  even  so  are  testators  and  executors  correlativa  as  to 
any  chattel  (/)."] 

It  is  to  be  observed,  that  to  let  in  the  application  of  the  rule 
in  Shelley's  case,  the  limitations  to  the  ancestor,  and  to  his  heirs, 
must  be  created  by  the  same  instrument.  Therefore,  where  (m) 
A.  had,  on  the  marriage  of  B.  his  son,  settled  lands  on  the  son 
for  life,  remainder  to  the  sons  of  that  marriage  successively  in 
tail  male,  reversion  to  himself  in  fee,  and  by  will  devised  the 
same  to  the  issue  of  B.  by  any  other  wife  in  tail  male;  it  was 
held,  that  this  devise  did  not  make  B.  tenant  in  tail,  but  gave 
his  heir  of  the  body  an  estate  tail  by  purchase. 

But  a  will,  and  a  schedule  to  it,  are  considered  as  one 
instrument  for  the  purposes  of  this  rule  (ri) ;  and  the  same 
principle  undoubtedly  applies  to  a  will  and  codicil,  or  several 
codicils. 

It  was  contended  by  Mr.  Fearne  (o),  that,  where  one  limitation 
is  contained  in  an  instrument  creating  a  power,  and  the  other  in 
an  appointment  under  such  power,  the  rule  would  apply  (p) ;  but 
the  position  has  been,  with  much  reason,  questioned  by  other 
learned  writers  (g). 

The  rule  in  Shelley's  case  applies  to  equitable  as  well  as  legal 
interests  (r) ;  but  the  estate  of  the  ancestor,  and'the  limitation  to 


children,  sons  and  issue  are  used  as 
words  of  limitation,  see  post. 

[(h)  Busby  v.  Greenslate,   1  Str.  445. 

(i)  Low  v.  Burron,  3  P.  W.  262; 
Forster  v.  Forster,  2  Atk.  259. 

(fc)  Co.  Lit.  54  b. 

(/)  See  accordingly  Kirlcpatrick  v. 
Capel,  1  Sugd.  Pow.  p.  80,  7th  Ed.  ; 
ffolloway  v.  Clarkson,  2  Hare,  521 ; 
Devall  v.  Dickins,  9  Jur.  550  ;  Page  v. 
Soper,  11  Ha.  321.] 

(m)  Moore  v.  Parker,  Ld.  Raym.  37, 


Skinn.  558. 

(»)  Hayes  d.  Foorde  v.  Foorde,  2  W. 
Bl.  698. 

(o)  C.  B.  75. 

(p)  Venables  v.  Morris,  7  T.  B.  342. 
[Sugd.  Pow.  7th  Ed.  vol.  2,  p.  24,  treats 
this  case  as  settling  the  point.] 

(q)  Co.  Lit.  299  b,  Butl.  n. ;  1  Prest. 
Est.  324. 

[(?•)  Reynellv.  Reynell,  10  Beav.  21  ; 
Fearne,  C.  K.  124  et  seq.] 
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the  heirs,  must  be  of  the  same  quality,  i.e.  both  legal  or  both    CHAP.  XXXYI. 

equitable.    It  frequently  happens  that  a  testator  devises  land  in 

trust  for  a  person  for  life,  and,  after  his  death,  in  trust  for  the 

heirs  of  his  body,  but  gives  the  trustees  some  office  in  regard  to 

the  tenant  for  life,  that  causes  them  to  retain  the  legal  estate 

during  his  life,  but  which,  ceasing  at  his  death,  does  not  prevent 

the  limitation  to  the  heirs  of  the  body  from  being  executed  in 

them.     In  such  cases,  by  the  rule  just  stated,  they  take  as 

purchasers  (s).     The  converse  case  of  course  may,  but  it  rarely 

does,  occur  (f). 

Where  the  limitations  to  the  devisee  for  life,  and  to  the  heirs  ^sal  estate, 
of  his  body,  both  carry  the  legal  estate,  the  fact  that  one  of  trust. 
them  is  subject  to  a  trust  does  not  prevent  the  application  of 
the  rule.    Mr.  Fearnet  indeed,  seems  to  have  been  of  a  contrary 
opinion  (u);  but  the  affirmative  has  been  successfully  maintained 
by  his  learned  editor  and  Mr.  Preston  (x),  on  the  well-known 
principle,  that  trust  estates  are  not  objects  of  the  jurisdiction 
of  Courts  of  Law. 

In  the  case  of  Douglas  v.  Congreve  (?/),  real  and  personal 
estate  were  given  to  a  feme  covert  for  life  for  her  separate  use, 
and,  after  her  decease,  to  her  husband  for  life,  with  remainder  to 
the  heirs  of  her  body  in  tail,  accompanied  by  a  declaration  that 
the  aforesaid  limitations  were  intended  by  the  testator  to  be  in 
strict  settlement ;  and  it  was  contended,  that  as  the  testator  had 
created  a  trust  for  the  separate  use  of  the  devisee,  she  had 
merely  an  equitable  interest  (the  husband  being  a  trustee  for 
her),  with  which  the  legal  limitation  to  the  heirs  would  not 
unite ;  but  Lord  Langdale  conclusively  answered  this  reasoning 
by  observing,  that  the  legal  estate  was  vested  in  the  wife, 
and  that  the  power  which  the  law  gave  to  the  husband  over  the 
real  estate  of  his  wife  did  not  alter  the  nature  or  quality  of 
that  estate. 

The  estate  of  freehold  may  be  an  estate  for  the  life  of  the  Rule  coa- 

(s)  Ante,  p.  271.  destroyed    the   force   of  the  argument. 

(t)  An  unsuccessful  attempt  to  sup-  This  case  serves  to  shew  that  the  Courts 

port  such  a  construction  was  made  in  the  are  not  disposed  to  strain  the  rules  of 

case  of  Nash  v.  Coates,  3  B.  &  Ad.  839,  construction  for  the  purpose  of  preventing 

ante,  29  i,  where  it  is  observable  that  the  the  application  of  the  rule  in  Shelley'' s 

trustees   had  not  any  office  to  perform  case. 

other  than  the  preservation  of  the  con-  (u)  C.  R.  35. 

tingent  remainder,  and  there  was  no  such  (x)  Treat,  on  Estates,  Vol.  I.  p.  311. 

remainder  unless  the  words  "  heirs  of  the  (y)  1  Beav.    59.     [See     Yerulam    v. 

body"  were  construed  children  ;  and  the  Bathwst,  13  Sim,  386.] 
Court,    by    rejecting    this   construction, 
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devisee  himself,  or  of  another  person,  or  for  the  joint  lives  of 
several  persons,  and  may  be  either  absolute  or  determinable  on 
a  contingency,  as  an  estate  durante  viduitate  (z),  and  may  arise 
either  by  express  devise,  or  by  implication  of  law  (a),  which 
must  be,  we  have  seen,  a  necessary  implication  (b). 

[In  the  recent  case  of  Coape  v.  Arnold  (c),  there  was  a  devise 
to  G.  H.,  the  testator's  eldest  son,  for  ninety-nine  years,  if  he 
should  so  long  live,  and  subject  to  the  said  term,  to  trustees  and 
their  heirs  during  the  life  of  G.  H.,  upon  trust  only  to  support 
the  contingent  remainders  thereinafter  limited  (but  not  expressly 
upon  trust  for  G.  H.),  and  after  the  determination  of  the  said 
estates  unto  the  heirs  of  the  body  of  G.  H.,  and  for  want  of  such 
issue,  the  testator  devised  to  his  second  son,  and  to  the  same 
trustees,  and  to  the  heirs  of  the  body  of  the  second  son  in  like 
manner,  with  remainders  over.  By  a  codicil  the  testator  con- 
firmed his  will,  and  devised  all  his  freehold  and  copyhold  estates 
to  four  trustees,  upon  trust  to  convey  to  the  trustees  of  his 
marriage  settlement,  such  part  as  with  the  provision  in  the  settle- 
ment would  make  up  1,2 OO/.  jointure  for  his  wife,  and  he  em- 
powered his  trustees  to  sell,  convey,  and  exchange  or  mortgage 
his  said  estates,  and  he  charged  them  with  payment  of  his  debts. 
It  was  admitted,  that  under  the  will  standing  alone  the  heirs  of 
the  body  of  the  eldest  son  would  have  taken  by  purchase  since 
the  legal  estate  was  devised  to  them;  but  it  was  contended,  that 
as  by  the  codicil  the  legal  estate  was  vested  in  the  trustees,  the 
limitation  to  the  heirs  of  the  body  of  the  eldest  son  became  an 
equitable  limitation  and  united  with  the  equitable  freehold  which 
descended  or  resulted  to  the  eldest  son  under  the  trust  for  pre- 
serving contingent  remainders,  and  that  he  thus  became  equitable 
tenant  in  tail.  Sir  J.  Stuart ,  V,  C.,  however,  decided  that  the 
eldest  son  did  not  take  an  estate  tail.  He  said,  "  As  there  is  an 
express  devise  of  the  beneficial  interest  to  G.  H.  for  ninety-nine 
years,  if  he  should  so  long  live,  if  an  equitable  freehold  resulted 
to  him  by  operation  of  law,  the  codicil  having  made  all  the 
devises  in  the  will  equitable  estates,  either  the  term  for  ninety- 
nine  years  must  be  merged  in  the  resulting  freehold,  or  G.  H. 


(z)  Merrill  v.  Rumsey,  1  Keb.  888,  T. 
Kaym.  126  ;  Fea.  C.  R.  31  ;  Curtis  Y. 
Price,  12  Yes.  89  ;  [Griffiths  v.  Evan,  5 
Beav.  241.] 

(a)  Pylus  v.  Mitford,  1  Yentr.  372, 
Freem.  K.  B.  351,  369,  T.  Ray.  228; 


Hayes  d.  Foorde  v.  Foorde,  2  W.  Bl. 
698  ;  [and  see  Fearne,  C.  R.  40,  et  seq.] 

(6)  Ante,  Yol.  I.  Chap.  XVII. 

[(c)  2  Sm.  &  Gif.  311.  This  decision 
was  affirmed  on  appeal,  but  on  a  different 
ground,  see  post,  313. 
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[must  have  had  two  equitable  estates  co-existing  in  him,  one  for  CHAP,  xxxvi. 
the  term  of  ninety-nine  years  if  he  so  long  live,  the  other 
the  freehold,  said  to  result  by  operation  of  law.  There  are  diffi- 
culties in  holding,  consistently  with  decided  cases,  that  the  free- 
hold can  result  by  implication  to  the  heir,  to  whom  an  express 
estate  is  given  for  a  term  of  years."  The  learned  Judge  then 
went  on  to  shew  from  several  authorities  (d),  that  under  a  con-  Observation 

v    '  on  Coape  v. 

veyance  no  estate  could  by  implication  of  law  result  to  the  settlor  Arnold. 
which  would  be  inconsistent  with  or  annihilate  an  estate  expressly 
limited  to  him.  It  is  conceived  that  the  authorities,  as  to  an 
estate  resulting  to  a  settlor  under  a  conveyance,  did  not  apply  to 
the  case  before  his  Honor ;  a  deed  is  construed  most  strongly 
against  the  grantor,  whereas  a  will  is  construed  most  strongly  in 
favour  of  the  heir  who  will  take  everything  that  is  not  either 
expressly  or  by  necessary  implication  given  away  from  him  (e). 
His  Honor,  indeed,  treated  the  whole  beneficial  interest  during 
the  life  of  G.  H.  as  being  effectually  disposed  of;  but,  though  he 
is  reported  to  have  adverted  to  the  possibility  of  the  term  deter- 
mining in  the  lifetime  of  G.  H.,  he  is  not  made  to  say  where 
the  beneficial  interest  during  the  life  of  G.  H.  would,  in  that 
event,  have  been.  It  clearly  could  not  have  been  in  the  trustees, 
for  the  estate  was  limited  to  them  upon  trust ;  it  must,  therefore, 
have  descended  to  G.  H.  as  the  heir,  who  was  consequently  (there 
being  no  merger  of  estates  in  equity  except  to  promote  the 
intention  (/))  entitled  to  the  equitable  freehold  in  reversion 
expectant  on  the  term ;  and  if  so,  then,  according  to  the  rule  in 
Shelley's  case,  he  was  equitable  tenant  in  tail.] 

It  is  to  be  observed,  too,  that  words,  however  positive  and  As  to  expres- 
unequivocal,  expressly  negativing  the  continuance  of  the  ances- 
tor's  estate  beyond  the  period  of  its  primary  express  limitation,  estate 
will  not  exclude  the  rule  (g) ;  for  this  intention  is  as  clearly  indi- 
cated by  the  mere  limitation  of  a  life  estate,  as  it  can  be  by  any 
additional  expressions ;  and  the  doctrine,  let  it  be  remembered, 
is  a  rule  of  tenure,  which  is  not  only  independent  of,  but  generally 
operates  to  subvert,  the  intention. 

[(d)  Particularly  Adams  v.   Savage,  not  govern  the  case  in  the  text,    since 

and  Rawley  v.  Holland,,  stated  Fea.  C.  in  them  the  limitations  were   of  legal 

R.  p.  42  ;  Preston  on  Merger,  pp.  212  estates.] 
and  51 4.  (g)  Robinson  v.  Robinson,  1  Burr.  38, 

(e)  Ante,  Vol.  I.  Chap.  XVIII.  2  Ves.  225 ;   S.  C.    nom.    RoUnson  v. 

(/)  Preston  Merg.    557.      This  sup-  Hides,    3  B.  P.  C.    Toml.   180,    stated 

plies    another    reason   why    Adams    v.  infra;  Perrin  v.  BlaTce,  4  Burr.   2579, 

Savage  and  Rawley  v.   Holland  would  ante,  306  ;  Hayes  d.  Foorde  v.  Foorde, 
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Upon  the  same  principle,  neither  the  interposition  of  a  trust 
estate  to  preserve  contingent  remainders,  between  the  estate  for 
life  and  the  limitation  to  the  heirs  of  the  body  (h),  nor  a  decla- 
ration that  the  first  taker  shall  have  a  power  of  jointuring  (i),  or 
that  his  estate  shall  be  without  impeachment  of  waste  (k),  or,  if  a 
woman,  for  her  separate  use  (/),  or  that  the  devisee  shall  have  no 
power  to  defeat  the  testator's  intent,  will  prevent  the  remainder 
to  the  heirs  attaching  in  the  ancestor  (m). 

"With  respect  to  the  limitation  to  the  heirs  of  the  body,  it  is  (as 
before  suggested)  immaterial  whether  they  are  described  under 
that  or  any  other  denomination,  since  it  is  clear  that  in  every  case 
in  which  the  word  "  issue  "  or  "  son  "  is  construed  to  be  a  word 
of  limitation,  and  follows  a  devise  to  the  parent  for  life,  or  for 
any  other  estate  of  freehold,  such  parent  becomes  tenant  in  tail 
by  force  of  the  rule  in  Shelley's  case  (n) .  The  words  in  question 
are  read  as  synonymous  with  heirs  of  the  body,  and  consequently, 
the  effect  is  the  same  as  if  those  words  had  been  actually  used. 
Upon  the  same  principle,  in  the  converse  case,  i.  e.  where  the 
words  heirs  of  the  body  are  explained  to  mean  some  other  class 
of  persons,  the  rule  does  not  apply  (o). 

It  is  clear,  too,  that  the  limitation  to  the  heirs  of  the  body  may 
arise  by  implication ;  as  (if  the  will  is  subject  to  the  old  law)  in 
the  case  of  a  devise  to  A.  for  life,  and  in  case  he  shall  die  with- 
out heirs  of  his  body,  or  without  issue,  then  to  B.  Such  a  case 
(in  which  the  first  taker,  beyond  all  doubt,  has  an  estate 
tail  (p))  is  an  exemplification  of  the  rule  in  Shelley's  case.  A 
gift  to  the  issue  or  to  the  heirs  of  the  body  is  implied ;  and  the 
effect  is,  that  the  devise  is  read  as  a  gift  to  A.  for  life,  and  after 


2  W.  Bl.  698  ;  Thong  v.  Bedford,  1  B. 
C.  C.  313 ;  [Roe  d.  Thong  v.  Bedford, 
4  M.  &  Sel.  362.] 

(h)  Coulsonv.  Coulson,  2  Stra.  1125; 
Hodgson  v.  Ambrose,  Doug.  337,  3  B. 
P.  C.  Toml.  416 ;  Sayer  v.  Masterman, 
Amb.  344  ;  Measure  v.  Gee,  5  B.  &  Aid. 
910. 

(i)  King  v.  Melting,  2  Lev.  58,  1 
Ventr.  225,  3  Keb.  42. 

(Tc)  Papillon  v.  Voice,  2  P.  W.  471  ; 
Denn  d.  Webb  v.  Puckey,  5  T.  R.  299 ; 
Frank  v.  Stovin-,  3  East,  548 ;  Jones  v. 
Morgan,  1  B.  C.  C.  206;  Bennett  v. 
Earl  of  Tanlcerville,  19  Ves.  170. 

(Z)  Lady  Jones  v.  Lord  Say  and  Sele, 
8  Vin.  Ab.  262,  pi.  19,  3  B.  P.  C.  Toml. 
113  ;  though  in  this  case  it  was  held  that 


the  estate  for  life  was  equitable,  and  the 
gift  to  the  heirs  carried  the  legal  estate. 
See  also  Roberts  v.  Dixwett,  1  Atk.  607. 

(m)  Roe  d.  Thong  v.  Bedford,  4  M. 
&  Sel.  362,  1  B.  C.  C.  313. 

[(n)  Robinson  v.  Robinson,  1  Bun*. 
38,  2  Ves.  225  ;  Mellish  v.  Mettish,  3 
B.  &  Or.  533,  3  D.  and  Ky.  804 ; 
Griffiths  v.  Evan,  5  Beav.  241  ;  Harvey 
v.  Towell,  7  Hare,  231,  see  S.  C.  12 
Jur.  242  ;  Tate  v.  Clarke,  1  Beav.  100  ; 
Doe  v.  Rucastle,  8  C.  B.  876  ;  Lewis  v. 
Puxley,  16  M.  &  Wels.  733  ;  and  see 
Chap.  XXXVIII. 

(o)  See  post,  Chap.  XXXVII.  sect.  3.] 

(p)  See  ante,  p.  302,  and  Chap.  XVII. 
sect.  6. 
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"[his  death,  to  his  issue  or  heirs  of  the  body  (q),  which  brings  it  to    OHAP.  xxxvi. 
the  common  case  illustrative  of  the  rule.     These  positions  are 
indisputable,  but  the  first  and  third  appear  to  be  frequently  lost 
sight  of. 

As  no  declaration,  the  most  positive  and  unequivocal,  that  the  As  to  deciara- 
ancestor  shall  take  only,  or  his  estate  be  subject  to  the  incidents 
of,  a  life  estate,  will  exclude  the  rule,  so  a  declaration,  that  the  purchase. 
heirs  shall  take  as  purchasers,  is  equally  inoperative  to  have  such 
effect  (r). 

[The  authorities  on  the  rule  in  Shelley's  case  being  thus  so  Remarks  of 
positive  and  inflexible,  it  may  be  material  to  consider  how  far  the 


decision  on  the  appeal  in  the  recent  case  of  Coape  v.  Arnold  (s}}  Coape  v. 
(the  terms  of  the  devise  in  which  have  been  already  stated  (t))  is 
reconcilable  with  the  previous  authorities  ;  it  was  there  in  effect 
laid  down  that  the  rule  is  one,  not,  as  before  stated,  of  law,  but 
of  construction,  and,  therefore,  inapplicable  where  it  can  be 
collected  that  the  testator  did  not  intend  that  it  should  operate. 
In  giving  judgment  on  the  appeal  from  the  decision  of  Sir 
J.  Stuart,  V.  C.,  in  the  case  alluded  to,  Lord  Cranworth,  C.,  is 
made  to  say,  "  Suppose  that  the  testator  had  had  the  legal  fee 
as  to  some  of  the  land,  and  the  equitable  fee  as  to  the  rest, 
surely  it  would  have  been  a  perversion  of  language  and  principle 
to  say  that  G.  H.  would  have  been  tenant  in  tail  of  the  latter 
and  not  of  the  former  ;  or  suppose  the  testator  had  mortgaged 
part  of  his  land  in  fee  and  the  other  for  years  ;  the  argument 
must  go  the  length  of  saying  that  a  testator,  if  he  has  only  an 
equitable  interest,  can  by  no  means  make  such  a  disposition  as  the 
plaintiff  (u)  contends  for."  But  is  it  so  clear  that  the  cases  do 
not  go  the  whole  length  of  saying  that  a  testator  can  by  no 
means  make  such  a  disposition  ?  that  having  an  equitable 
estate  only,  and  being,  therefore,  unable  to  give  the  ancestor  a 
legal  estate,  and  "  the  heir  or  heirs  of  the  body  "  an  equitable 
estate,  or  vice  versa,  the  law  absolutely  prevents  him  from 
giving  the  ancestor  an  estate  of  freehold,  and  his  "  heirs  "  or 
"  heirs  of  the  body  "  the  inheritance  by  purchase  (a?)  ?  If  they 


(q)  See  Lord  Hardwicke 's  judgment  to  the  heirs  of  the  body,  by  purchase,  of 

in  Lethieullicr  v.  Tracy,  as  reported  1  GK  H. 

Ken.  56.  (#)  Those  cases  are  excluded  where 

(r)  See  Harg.  Law  Tracts,  562.  the  testator  shews  that  by  "heirs"  or 

[(s)  4  D.  M.  &  GK  574.  "heirs  of  the  body"  he  meant  something 

(t)  Ante,  p.  310.  different.  This  is,  of  course,  a  question 

(«)  Who  claimed  under  the  limitation  of  construction.  Once  admit  that  "heirs" 
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Effect  of  con- 
tingent limita- 
tion to  the 
heirs. 


Such  limitation 

contingent, 

when. 


Possibility  of 
freehold  deter- 
mining in  life- 
time of  ances- 
tor. 


Limitation  to 
heirs  of  tenant 


[do  not  go  this  length,  the  rule  in  Shelley's  case  does  not  seem  to 
exist  as  a  rule  otherwise  than  any  rule  of  construction  exists 
which  Courts  have  established  for  their  guidance  in  the  inter- 
pretation of  wills,  where  they  cannot  collect  any  definite 
intention  on  the  part  of  the  testator.] 

The  rule  in  Shelley's  case  applies  where  the  limitation  to  the 
heirs  of  the  body  is  contingent.  Thus,  under  a  devise  to  A.  and 
B.  for  their  joint  lives,  with  remainder  to  the  heirs  of  the  body 
of  him  who  shall  die  first,  the  heir  takes  by  descent  (y). 

It  seems,  however,  that  the  mere  possibility  of  the  estate  of 
freehold  determining  before  the  ancestor  has  heirs  of  his  body 
(i.e.  before  his  decease,  since  nemo  est  hseres  viventis)  does  not 
render  the  limitation  contingent.  Thus,  where  (z)  lands  were 
limited  to  A.  during  widowhood,  and,  after  her  death,  to  the 
heirs  of  her  body  (in  which  case  it  is  evident  that,  by  the 
marriage  of  A.,  her  estate  would  be  determined  before  she 
could  have  any  heirs  of  her  body),  Sir  W.  Grant,  M.  R.,  held, 
that  an  absolute  estate  tail  was  executed  in  her;  and  this 
accords  with  the  resolution  of  the  Judges  in  the  early  case  of 
Merrill  v.  Rumsey  (a). 

The  difference  between  these  and  the  former  cases  is,  that 
there  the  limitation  is  contingent  in  the  very  terms  of  its  crea- 
tion, and  the  rule,  therefore,  does  not  alter  it  in  this  respect  ; 
but  in  the  latter  cases,  the  limitation  is  merely  contingent  by 
the  application  of  a  principle  of  law  governing  remainders ;  and 
when  the  rule  under  consideration  operates  to  prevent  its  taking 
effect  as  a  remainder,  it  destroys  its  contingent  quality.  The 
same  principle  is  applicable,  in  the  case  of  a  devise  to  A.  for  the 
life  of  B.,  remainder  to  the  heirs  of  his  body;  for  as  the  limita- 
tions operate  by  force  of  this  rule  to  give  an  executed  estate  tail, 
that  estate  is  not  affected  by  the  circumstance  of  B.,  the  cestui 
que  vie,  dying  in  the  lifetime  of  A.,  and,  consequently,  before  he 
has  any  heir  of  his  body  (b). 

It  is  essential  to  the  operation  of  the  rule  in  Shelley's  case, 
that  the  heirs  of  the  body  should  proceed  from  the  person 


[or  "heirs  of  the  body"  were  the  objects 
of  the  limitation,  and  the  authorities 
shew  that  the  law  pronounces  upon  the 
result  of  the  limitation  quite  inde- 
pendently of,  and  even  contrary  to,  an 
express  direction.  See  Harg.  Law  Tracts, 
p.  551 ;  ante,  311. 


(y)  Co.  Lit.  378  b,  and]  see  1  Prest. 
Est.  316. 

(z)  Curtis  v.  Price,  12  Yes.  99. 

(a)  T.  Ray.  126,  1  Keb.  888.  But 
see  1  Sid.  247. 

(6)  See  Perkins,  s.  337 ;  Merrill  v. 
Rumsey,  1  Keb.  888,  T.  Ray.  126,  Fea. 
C.  R.  81. 
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taking  the  estate  of  freehold,  and  from  that  person  only  ;  for,  if    CHAP,  xxxvi. 
the  devise  be  to  A.  for  life,  and  after  his  decease,  to  the  heirs  Of  freehold  and 

of  the  body  of  A.,  and  of  another  person,  who  might  have  a  °fanother 
•  '  ~  r  >  ^  person. 

common  heir  of  their  bodies,  it  is  a   contingent  remainder  in 
tail  to  the  heirs. 

Thus,  in  Gossage  v.  Taylor  (c),  where  the  limitations  were  to  To  wife  for  life, 
the  wife  for  life,  remainder  to  the  heirs  to  be  begotten  on  the  heh-^of  the  ° 


body  of  the  wife  by  the  husband,  the  heirs  were  held  to  take  by  Bodies  of  hris- 

band  and  wife. 

purchase. 

And  the  same  construction  prevailed  in  Frogmorton  d.  Robin-  To  wife  and 
son  v.  Wharrey(d),  where  S.  surrendered  copyholds  to  the  use  of  husband  and 
of  M.,  his  then  intended  wife,  and  the  heirs  of  their  two  bodies  wife> 
lawfully  to  be  begotten.     [It  will  be  observed  that  in  the  last 
case  the  limitation  to  the  heirs  was  not  expressed  to  be  by  way 
of  remainder,  nor  was  the  estate  of  the  wife  limited  expressly  to 
a  life  estate.] 

It  may  be  observed,  that,  under  such  limitations,  if  the  person 
taking  the  estate  for  life  die  in  the  lifetime  of  the  other,  the 
contingent  remainder  to  the  heirs  fails  (e)  ;  for,  as  there  could  be 
no  heir  of  their  bodies  until  the  death  of  both  (nemo  est  hseres 
viventis),  the  failure  of  the  particular  estate  before  that  period 
defeats  the  remainder  (/). 

But  if,  in  such  a  case,  the  tenant  for  life  and  the  other  person  Distinction 
to  whose  heirs  the  limitation  is  made  are  of  the  same  sex,  or 


being  of  different  sexes,  are  not  actually  married,  and  are  so  joint-heirs  of 
related  by  consanguinity  or  affinity,  that  they  cannot  have,  or  be 
presumed  to  have,  common  heirs  of  their  bodies,  the  effect  is 
obviously  different  ;  for,  as  the  testator  cannot  mean  heirs 
issuing  from  them  both,  the  limitation  is  to  be  read  as  a  limi- 
tation to  the  heirs  of  the  body  of  A.,  the  tenant  for  life,  and 
to  the  heirs  of  the  body  of  the  other  person  respectively.  The 
consequence  is,  that  the  former  becomes,  by  force  of  the  rule, 
tenant  in  tail  of  one  undivided  moiety,  and  the  heir  of  the  latter 
takes  the  other  moiety  by  purchase. 

Pari  ratione,  if  A.  and  B.  were  tenants  in  common  for  life,  Where 

(c)  Sty.  325.  the  stat.  8  &  9  Viet.  c.  106,  s,  8,  which 

(d)  3  Wils.  125,  144  ;  2  W.  Bl.  728.  only  saves  contingent  remainders  from 
See  also  j&on«  v.  Pannell,  1  Roll.  Rep.  failing  by  the  forfeiture,   surrender  or 
238,  317,  438.  merger  of  the  previous  estate,  and  does 

(e)  Lane  v.  Pannell,  1  Roll.  Rep.  238,  not    apply  where  such   previous  estate 
317,  438  ;  Anon.,  Dy.  99  b.     [And  the  determines  by  effluxion  of  time. 

failure  of  a  contingent  remainder  in  this  (/)   See  this  rule  adverted  to,    ante, 

way  is  not  prevented  by  the  operation  of      Chap.  XXVI. 
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where 
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vations on 
limitations  of 
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with  remainder,  as  to  the  entirety,  to  the  heirs  of  the  body  of  A., 
A.  would  be  tenant  in  tail  of  one  undivided  moiety,  and  there 
would  be  a  contingent  remainder  in  tail  to  the  heirs  of  his  body 
in  the  other  moiety. 

AVhere  the  freehold  is  limited  to  husband  and  wife  concurrently 
(and  the  same  principle  seems  to  apply  in  regard  to  persons 
capable,  de  jure,  of  becoming  such),  with  remainder  to  the  heirs 
of  their  bodies,  the  heirs,  by  the  operation  of  the  rule  in  question, 
take  by  descent  (g).  And  the  effect,  it  should  seem,  would  be 
the  same,  if  successive  estates  for  life  were  limited  to  the  husband 
and  wife,  or  to  persons  capable  of  becoming  such,  with  remainder 
to  the  heirs  of  their  bodies  (h). 

Here  it  may  be  observed,  that  where  there  is  a  limitation  to 
two  persons  jointly,  with  remainder  to  the  heirs  of  the  body  of 
one  of  them,  the  disentailing  assurance  (now  substituted  for  a 
common  recovery)  of  the  latter  will  acquire  the  fee-simple  in  a 
moiety  (i).  [Where  these  persons  are  husband  and  wife  they 
are  tenants  by  entireties ;  but  the  husband  alone,  without  the 
concurrence  of  his  wife,  could  formerly  have  conveyed  the 
whole  freehold  and  made  a  good  tenant  to  the  prsecipe,  and 
therefore  could  have  barred  the  entail  where  the  remainder 
was  limited  to  the  heirs  of  his  body  only.  If  the  remainder 
was  limited  to  the  heirs  of  the  body  of  both,  both  must  have 
been  vouched  (k).  Bat  now  by  3  &  4  Will.  4,  c.  74  (/),  where 
the  husband  is  seised  in  right  of  his  wife,  the  husband  and  wife 
together  are  the  protectors  of  the  settlement.  But  the  case 
where  husband  and  wife  are  tenants  by  entireties  does  not 
seem  expressly  provided  for,  though  perhaps  by  a  liberal  inter- 
pretation it  might  be  considered  as  included  under  the  23rd  & 
24th  sections  taken  together.] 

Questions  of  this  kind  have  most  frequently  occurred  under 
limitations  in  marriage  settlements,  but  they  may  of  course 


(g)  See  Roe  d.  Aistrop  v.  Aistrop,  2 
W.  Bl.  1228. 

(h)  Stephens  v.  Britridge,  1  Lev.  36, 
T.  Bay.  36.  [And  see  1  Preston  Est. 
336.] 

(i)  Marquess  of  Winchester's  case,  3 
Rep.  1. 

[(fr)  CupplediJce's  case,  3  Rep.  6; 
Fitzwilliari  s  case,  6  Rep.  32  ;  Prest. 
Conv.  vol.  i.  p.  55  ;  but  though  the  hus- 
band could  make  a  good  tenant  to  the 
prsecipe,  a  recovery  had  against  himself 
as  tenant  to  the  prrecipe  was  bad,  on  the 


ground  that  the  benefit  of  the  recompense 
would  not  then  enure  to  the  proper  par- 
ties ;  and  it  could  not  be  good  for  a 
moiety,  for  the  remainder  depends  on  a 
joint  and  indivisible  estate,  which  the 
husband  could  not  sever.  Owen's  case, 
or  Owen  v.  Morgan,  And.  162,  Moore, 
210,  3  Rep.  5  a.  See  also  Green  d.  Crew 
v.  King,  2  W.  BL  1211 ;  Doe  d.  Free- 
stone  v.  Parratt,  5  T.  R.  654 ;  Clithero 
v.  Franklin,  2  Salk.  568;  1  Prest. 
Conv.  58,  124. 
(/)  Sect.  24.] 
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arise  under  wills.     In  deciding  on  the  application  of  the  rule  to    CHAP,  xxxvi. 

such  cases,  the  first  object  should  be  to  see  out  of  whose  body 

the  heirs  are  to  issue ;    and  if  it  be  found  that  they  are  to 

proceed  from  any  person  who  takes  an  estate  of  freehold,  and 

him  or  her  only,  such  person  becomes  tenant  in  tail.     If  from 

a  person  who -takes  an  estate  of  freehold  jointly  with  another,  it 

seems  the  former  will  take  an  estate  tail  sub  modo  only  (m). 

If  from  a  person  who  takes  an  undivided  estate  in  common,  he 

will  then,  we  have  seen,  take  an  estate  tail  to  the  extent  of  that 

undivided  interest ;  but  if  the  heirs  of  the  body  are  to  proceed 

from  two  persons  as  husband  and  wife,  and  one  of  them  only 

takes  an  estate  for  life,  the  heirs  will  be  purchasers. 

If  the  limitation  is  to  husband  and  wife  and  the  heirs  to  be  Distinction 
begotten  on  the  body  of  the  wife  by  the  husband,  this  will  be  an  o/^body13 
estate  tail  in  both  (n)  •  for,  as  the  heirs  are  not  in  terms  required  and  heirs  on 
to  be  of  the  body  of  either  in  particular,  the  construction  is  the  begotten. 
same  as  if  they  were  to  issue  from  both ;  and,  accordingly,  we 
have  seen  that  where  such  a  limitation  occurred  after  an  estate 
for  life  to  the  wife  only,  it  was  held,  that  she  did  not  take  an 
estate  tail  (o). 

On  the  other  hand,  if  the  devise  be  to  the  wife  for  life,  and 
then  to  the  heirs  of  her  body  to  be  begotten  by  the  husband, 
she  takes  an  estate  tail  special,  by  force  of  the  rule  under  con- 
sideration (p).  The  distinction,  it  will  be  perceived,  is  between 
heirs  on  the  body  and  heirs  o/the  body. 

So  if  the  limitation  were  to  the  husband  for  life,  remainder  to 
the  heirs  of  the  body  of  the  husband  on  the  wife  to  be  begotten, 
he  would,  by  the  application  of  the  same  principle,  have  an 
estate  tail  special  (<?).  But  if,  in  the  former  case,  the  estate 
for  life  had  been  limited  to  the  husband,  and,  in  the.  latter, 
to  the  ivife,  the  heirs  of  the  body  would  have  taken  by 
purchase. 

Under  limitations  in  special  tail,  if  the  tenant  in  tail  survive  Tenant  in 
the  other  person  from  whom  the  heirs  are  to  spring,  and  there  g^imy6^03 
be  no  issue,  such  surviving  tenant  in  tail  becomes,  as  is  well  issue  extinct, 
known,  tenant  in  tail  after  possibility  of  issue  extinct.      In  the 
case  of  Platt  v.  Powles  (r}3  it  was  decided  that  such  was  the 

(m)  See  Fea.  C.  R.  36.  (p)  Alpass  v.  WatJcins,  8  T.  R.  516. 

(n)  Stephens  v.  Britridge,  1  Lev.  36,  [(q)  Roe  d.  Aistrop  v.  Aistrop,  2  W. 

T.  Ray.  36  ;]  Denn  d.  Trickettv.  Gillot,  Bl.  1228.1 

2T.R.  431.  (,.)  2M.  &  Sel.  65. 

(o)  Gossage  v.  Taylor,  Sty.  325. 


Rule  con- 
sidered in 
regard  to 
executory 
trusts. 
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CHAP,  xxxvi.  situation  of  the  testator's  widow,  to  whom  lands  were  devised 
for  life,  and  after  her  decease  to  the  heirs  of  her  body  by  him,  at 
the  expiration  of  the  period  during  which  she  might  have  had 
issue  by  the  testator,  namely,  nine  or  ten  months  after  his  death. 
During  that  time,  issue  being,  in  contemplation  of  law,  possible 
(irrespective  of  age),  and  the  devisee,  therefore,  being  tenant  in 
tail,  she  might  have  acquired  the  fee  by  means  of  a  common 
recovery. 

II.  It  has  been  already  observed,  that  the'rule  in  Shelley's  case 
applies  as  well  to  equitable  limitations  as  to  legal  estates.  Mr. 
Fearne  has  laboured  to  establish  this  conclusion,  in  opposition 
to  the  case  of  Bagshaw  v.  Spencer  (s),  which  was  decided  by 
Lord  Hardwicke,  on  the  ground  of  the  difference  of  construction 
applicable  to  legal  and  equitable  interests;  a  doctrine  which  has 
been  overruled  in  a  long  series  of  cases  (t),  including  a  subse- 
quent decision  of  this  eminent  Judge  himself  (u). 

The  preceding  remarks,  it  should  be  observed,  apply  only  to 
executed  trusts';  for  between  trusts  executed  and  executory  there 
is  a  very  material  difference,  which  requires  particular  examina- 
tion. 

A  trust  is  said  to  be  executory  or  directory  where  the  objects 
take,  not  immediately  under  it,  but  by  means  of  some  further 
act  to  be  done  by  a  third  person,  usually  him  in  whom  the  legal 
estate  is  vested.  As  where  a  testator  (x}  devises  real  estate  to 
trustees  in  trust  to  convey  it  to  certain  uses,  or  directs  money  to 
be  laid  out  in  land,  to  be  settled  to  certain  uses  [which  are 
indicated  in  imperfect  or  informal  terms.]  In  these  cases,  the 
direction  to  convey  or  settle  is  considered  merely  in  the  nature 
of  instructions,  or  heads  of  a  settlement,  which  are  to  be 
executed,  not  by  a  literal  adherence  to  the  terms  of  the  will, 
which  would  render  the  direction  to  settle  nugatory,  but  by 
formal  limitations  adapted  to  give  effect  to  the  purposes  which 
the  author  of  the  trusts  appears  to  have  had  in  view. 
Uses  in  strict  Thus,  where  a  testator  devises  lands  to  trustees  with  a 


Executory 
trust,  what. 


(s)  BagsJiaw  v.  Spencer,  1  Ves.  142, 
2  Atk.  246,  570,  577  ;  see  Fea.  C.  R. 
124  et  seq. 

(t)  Bale  v.  Colman,  2  Vern.  670,  1 
P.  W.  142;  [Papillonv.  Voice,  2  P.  W. 
471,  477;]  Wright  v.  Pearson,  1  Ed. 
119;  Austen  v.  Taylor,  ib.  361,  Amb. 


376  ;  Jones  v.  Morgan,  1  B.  C.  C.  206. 
See  also  Jervoise  v.  Duke  of  Northum- 
berland, 1  J.  &  W.  559,  inf. ;  [Reynell 
v.  Reynell,  10  Beav.  21.] 

(M)  Garth  v.  Baldwin,  2  Yes.  646. 

(x)  See  Hayes's  Inquiry,  248,  249  and 
270. 
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direction  to  settle  them,  or  bequeaths  a  money  fund  to  be  laid    CHAP,  xxxvi. 
out  in  the  purchase  of  lands  to  be  settled  to  the  use  of  A.  for  settlement, 
life  ;  remainder  to  trustees  during  his  life  to  preserve  contingent  when  directed- 
remainders  ;  remainder  to  the  heirs  of  the  body  of  A.  (limita- 
tions under  which,  if  literally  followed,  A.  would  be  tenant  in 
tail,  by  force  of  the  rule  in  Shelley's  case],  Courts  of  Equity, 
presuming   that   the   testator   could  not   have   so   absurd   an 
intention  as  that  a  conveyance  should  be  made,  vesting  in  the 
first  taker  an  estate,  which  would  enable  him  immediately  to 
acquire  the  fee-simple  by  means  of  a  disentailing  assurance, 
execute  the  trust  by  directing  a  strict  settlement,  i.  e.  limitations 
to  the  use  of  A.  for  life;  remainder  to  trustees  to  preserve 
contingent  remainders  ;  remainder  to  his  first  and  other  sons 
successively  in  tail  (y}. 

So,  in  Leonard  v.  Earl  of  Sussex  (z),  where  lands  were  devised  Settlement  to 


to  trustees  and  their  heirs  for  payment  of  debts  and  legacies,  a  ' 


with  a  direction  afterwards  to  settle  what  should  remain  unsold,  of  his  body- 

one  moiety  to  the  testatrix's  son  H.  and  the  heirs  of  his  body 

by  a  second  wife,  with  remainder  over;  and  the  other  rnoiety  to 

the  testatrix's  son  E.  and  the  heirs  of  his  body,  with  remainders 

over  ;  taking  special  care  in  such  settlement  that  it  should  never 

be  in  the  power  of  either  of  the  sons  to  dock  the  entail  of  either 

of  their  moieties  (a)  :  —  it  was  held,  that,  in  executing  the  settle- 

ment, the  sons  must  be  made  only  tenants  for  life,  and  should 

not  have  estates  tail  conveyed  to  them  ;  but  their  estates  for  life 

should   be   without   impeachment  of  waste,  because  here  the 

estate  was  not  executed,  but  only  executory,  and  therefore  the 

intent  and  meaning  of  the  testatrix  was  to  be  pursued  :  she  had 

declared  her  mind  to  be,  that  her  sons  should  not  have  it  in  Direction  that 

their  power  to  bar  their  children,  which  they  would  have  if  an  ^^Ss  power 

estate  tail  were  to  be  conveyed  to  them.     And  the  Court  took  it  to  dock  the 

to  be  as  strong  in  the  case  of  an  executory  (trust  in  a)  devise,  e 

for  the  benefit  of  the  issue,  as  if  the  like  provision  had  been 

contained  in  marriage  articles;  but  had  the  testatrix  by  her  will 

devised  to  her  sons  an  estate  tail,  the  law  must  have  taken  place  ; 

and  they  might  have  barred  their  issue,  notwithstanding  any 


(y)  Papillon  v.   Voice,  2  P.  W.  471.  As/iton  v.    Ashton,    1   Coll.  Jar.   402  ; 

See  also  Leonard  v.  Earl  of  Sussex,  2  White  v.  Carter,  2  Ed.  366,  Amb.  670; 

Vern.    526,    post;    Earl   Stamford    v.  Home  v.  Barton,  Coop.  257. 

Hobart,    3  B.    P.    C.    Toml.  31  ;   Lord  (z)  2  Vern.  526. 

Glenorchy  v.  JBosville,  Cas.  t.  Talbot,  3  ;  (a)  See  observation  infra. 
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subsequent  clause  or  declaration  in  the  will,  that  they  should 
not  have  power  to  dock  the  entail  (b). 

So,  in  Lord  Glenorchy  v.  Bosville  (c)  where  the  devise  was  to 
trustees  and  their  heirs,  in  trust,  till  the  marriage  or  death  of 
A.,  to  receive  the  rents  and  pay  her  "an  annuity  for  her  main- 
tenance, and  as  to  the  residue,  to  pay  testator's  debts  and  legacies, 
and  after  payment  thereof  in  trust  for  A.;  and  if  she  married  a 
Protestant,  after  her  age,  or  with  consent,  &c.,  then  to  convey 
the  estate  after  such  marriage  to  the  use  of  her  for  life,  without 
impeachment  of  waste,  remainder  to  her  husband  for  life,  re- 
mainder to  the  issue  of  her  body,  with  remainders  over :  Lord 
Talbot  held,  that  though  A.  would  have  taken  an  estate  tail,  had 
it  been  the  case  of  an  immediate  devise,  yet  that  the  trust,  being 
executory,  was  to  be  executed  in  a  more  careful  and  more  accurate 
manner  ;  and  that  a  conveyance  to  A.  for  life,  remainder  to  the 
husband  for  life,  with  remainder  to  their  first  and  every  other 
son,  with  remainder  to  the  daughters,  would  best  serve  the 
testator's  intent. 

Again  in  White  v.  Carter  (d),  where  a  testator  gave  his  per- 
sonal estate  to  trustees  to  purchase  land,  to  be  settled  and 
assured  as  counsel  should  advise,  unto  and  upon  the  trustees 
and  their  heirs  upon  trust,  and  to  go  for  the  use  of  A.  and  his 
issue  in  tail  male,  to  take  in  succession  and  priority  of  birth;  and 
there  was  a  direction  to  the  trustees  to  pay  the  dividends  of  the 
moneys  until  the  purchase,  to  A.  and  his  sons  and  issue  male, 
Lord  Northington  decreed  a  strict  settlement.  [This  decree 
was  affirmed  by  Lord  Catnden  upon  a  rehearing  (e}}  who 
observed  that  the  latter  clause  put  it  out  of  doubt ;  the  testator 
had  there  explained  his  meaning  by  making  use  of  the  words, 
"sons  and  issue." 

And  in  Roberts  v,  Dixwell  (/),  where  a  testator  directed  his 
trustees  to  convey  lands  in  trust  for  the  separate  use  of  his 
daughter  for  her  life,  and  so  as  her  husband  should  not  inter- 
meddle therewith,  and,  after  her  decease,  in  trust  for  the  heirs 
of  her  body,  Lord  Hardwicke  held  this  to  be  an  executory  trust; 
and  therefore,  to  prevent  the  husband  becoming  tenant  by  the 
curtesy  (which  he  could  not  be  consistently  with  the  testator's 
intention  that  he  should  have  no  manner  of  benefit  from  the 


(b)  As  to  this,  see  ante,  p.  17. 

(c)  Cas.  t.  Talb.  3.     See  also  Ashton 
v.  Ashton,  1  Coll.  Jur.  525. 


(d)  2  Ed.  366. 
»  Amb.  670. 
/)  .1  Atk.  607. 
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[estate),  he  decreed  that  the  daughter  should  be  made  tenant    CHAP,  xxxvi. 
for  life  only  and  not  tenant  in  tail. 

Again,  in  the  case  of  Parker  v.  Bolton  (a),  where  the  testator  TO  be  settled 
devised  lands  to  A.  and  directed  him  to  settle  them  upon  him-  £?°^e<and 
self  and  his  issue  male  by  his  lawful  wife,  and  for  want  of  such 
issue  upon  B.  and  his  lawful  issue,  it  was  held  by  Pepys,  M.  R., 
that  A.  was  tenant  for  life  only. 

And  in  the  recent  case  of  Shelton  v.  Watson  (h),  the  testator  To  be  settle^ 
directed  an  estate  "  to  be  purchased  and  made  hereditary  and  ™d  successor^ 
settled  upon  my  here  constituted  heir,  and  to  descend  to  his  heirs, 
or  dying  without  issue  as  I  shall  now  provide,  and  I  hereby 
constitute  W.  S.  my  heir  and  successor,  and  the  said  estate 
when  purchased  to  be  settled  on  him,  his  heirs  and  successors 
in  the  direct  male  line  lawfully  begotten.  In  case  W.  S.  die 
without  issue,"  a  similar  settlement  was  directed  with  respect  to 
the  two  brothers  of  W.  S.  successively,  the  testator  expressing  his 
intent  that  the  estate  should  never  pass  out  of  his  name  and  family. 
Sir  L.  Shadwell,  V.  C.,  held,  that  W.  S.  and  his  brothers  were 
to  be  made  tenants  for  life  only."] 

But  a  distinction  has  been  sometimes  taken  between  the  effect  Alleged  dis- 
of  a  clause  directing  the  trustees  to  purchase  land,  and  settle  it,  testator  him-6 
as  in  Papillon  v.  Voice,  and  White  v.  Carter,  and  a  direction  to   self  declares 
them  simply  to  purchase,  the  testator  himself  declaring  the  uses  be  purchased. 
of  the  land  so  to  be  purchased.     Thus,  in  Austen  v.  Taylor  (i), 
where  the  testator  devised  lands  to  A.  for  life,  without  impeach- 
ment of  waste,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  heirs  of  the  body  of  A. ;   and 
bequeathed  personal  estate  to  be  laid  out  in  land,  which  should 
remain,  continue  and  be  to  the  same  uses  as  the  land  before 
devised;    Lord  Northington,    after  observing,  in   reference   to 
Papillon  v.  Voice,  and  Leonard  v.  Earl  of  Sussex,  that  there 
the  trustees  were  directed  to  settle,  and  that  an  estate  tail  would 
have  been  no  settlement,  held,  that  the  case  before  him  was  dis- 
tinguishable, inasmuch  as  the  testator  had  referred  to  no  settle- 

[(#)  5  L.  J.  N.  S.  Ch.  98.     Compare  personalty  should  be  settled  on  A.  for    To  be  settled 

this  case  with  Scale  y.  Scale,  stated  post.  the  sole  use  of  A.  and  her  lawful  issue,    for  the  sole  us 

In  Sweetapple  v.   Bindon,  2  Vern.  536,  and  Sir  L.  Shadwell  held  that  A.  was    of  A.  and  her 

it  does  not  appear  to  have  been  argued  absolutely  entitled.     It  is  evident  that  if  issue, 

that  the  daughter  ought  to  have  taken  the  subject  of  gift  had  been  real  estate, 

only  a  life  estate  under  the  settlement.  he  would  have  held  A.  to  be  tenant  in 

The  two  cases  last  stated  in  the  text  seem  tail, 
opposed  to   the   subsequent   decision   of  (h)  16  Sim.  542.] 

Samuel  v.  Samuel,  14  L.  J.  Ch.  222,   9  (i)  1  Ed.  361,  Amb.  376. 

Jur.  222,  where  a  testator  directed  that 

VOL.  II.  Y 
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ment  by  the  trustees,  but  had  declared  his  own.  uses  and  trusts; 
which  being  declared,  he  knew  no  instance  where  the  Court  had 
proceeded  so  far  as  to  alter  or  change  them;  accordingly,  A. 
was  to  be  tenant  in  tail  in  the  lands  to  be  purchased. 

This  case  is  stated  by  Mr.  Ambler  to  have  been  dissatisfactory 
to  the  profession,  which  is  denied  by  Lord  Henley  (k) ;  but  Lord 
Eldon  has  spoken  of  the  decision  in  terms  which  imply  doubt  of 
its  soundness  (/) .  His  Lordship  also  observed,  that  the  Judges 
who  decided  Papillon  v.  Voice,  and  Austen  v.  Taylor ',  agreed  in 
the  principle,  but  differed  in  the  application  of  it.  The  dis- 
tinction upon  which  the  latter  case  is  founded  (or  at  least  is 
usually  supposed  to  be  founded),  certainly  has  not  been  invari- 
ably adopted;  for  in  Meure  v.  Meure  (m),  where  lands  were 
devised  to  trustees  in  trust  to  sell,  who  with  the  money  arising 
from  the  sale  were  to  purchase  other  freehold  lands,  or  some 
stock  in  the  public  funds,  and  then  to  permit  A.  and  his  assigns 
to  receive  the  interest  and  profits  for  his  life,  and  after  his 
decease  to  permit  the  plaintiff  and  his  assigns  to  receive  the 
interest  and  profits  of  the  said  money  as  aforesaid,  or  the  rents 
and  profits  of  the  said  land  if  unsold,  or  such  other  lands  as 
should  be  purchased,  during  his  natural  life,  and  after  his 
decease,  then  in  trust  for  the  use  of  the  issue  of  the  body  of  the 
plaintiff,  lawfully  begotten,  and,  in  default  of  such  issue,  over ; 
Sir  J.  Jekyll,  M.  R.,  held,  that  in  executing  the  trust,  lands 
should  be  purchased,  and  the  plaintiff  made  tenant  for  life  only. 

Here  the  lands  to  be  purchased  were  devised  immediately  to 
these  limitations,  without  any  express  direction  to  settle ;  and 
the  terms  used  would,  if  applied  to  lands  directly  devised,  clearly 
have  made  A.  tenant  in  tail(rc),  and  yet  he  was  held  to  be  tenant 
for  life  only. 

So,  in  Harrison  v.  Naylor  (o),  where  the  testator  directed  his 
executors  to  purchase  a  freehold  estate,  and  gave  and  devised 
such  estate,  when  purchased,  to  A.,  to  him  and  the  heirs  male 
of  his  body  for  ever;  and  if  A.  should  die  without  issue  male, 
then  he  gave  and  devised  the  said  estate  to  the  heir  male  of  his 
(testator's)  daughter  E.,  but  if  E.  had  no  issue,  then  he  gave  and 


(*)  See  note,  1  Ed.  369. 

(I)  See  Green  v.  Stephens,  17  Yes.  76 ; 
Jervoise  v.  Duke  of  Northumberland,  1 
J.  &  W.  574. 

(m)  2.  Atk.  265.  [See  Hadicen  v. 
Hadwen,  23  Beav.  551,  sed  qu.  the  issue 


ought  to  have  taken  an  estate  in  fee, 
Strutt  v.  Braithwaite,  5  De  G.  &  S. 
369.] 

(n)  See  post,  Chap.  XXXIX. 

(o)  2  Cox,  247. 
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devised  the  said  estate,  on  a  certain  condition,  to  his  (testator's)    CHAP,  xxxvi. 

next  heir-at-law  :  and  reciting  that  he  was  not  certain  whether 

it  was  possible  to  entail  an  estate  not  yet  purchased,  he  directed 

his  executors  to  consult  some  eminent  lawyers;  and  if  they  held,  • 

that  such  entail  as  was  expressed  in  the  will  was  repugnant  to 

law,  then  his  personal  estate  should  be  equally  divided  between 

T.  and  E. :  Lord  Thurloiv  said  it  was  impossible  to  argue  against  Trust  executed 

A/s  having  an  estate  tail,  and  that  the  money  must  be  invested  h 

(in  lands  to  be  settled)  to  the  use  of  A.  and  the  heirs  of  his 

body,  with  a  contingent  remainder  in  tail  to  the  person  who  tingent 

should  answer  the  description  of  heir  male  of  E.  at  the  time  of  r 

her  death,  with  remainder  to  the  right  heir  of  the  testator ;  but 

counsel  suggesting  that,  as  this  was   an  executory  trust,  the 

Court  would  interpose,  after  the  estate  tail  to  A.,  a  limitation  to 

trustees  to  preserve  the  contingent  remainder  to  the  heir  male 

of  E.,  the  daughter,  his  Lordship  was  of  opinion  that  such  a 

limitation  should  be  inserted ;  and  declared  that  the  uses  were 

to  be  to  A.  and  his  heirs  in  tail  male,  with  remainder  to  trustees 

to  support  contingent  remainders,  remainder  to  the  heirs  male  of 

E.,  the  daughter,  in  fee ;  and  if  she  should  have  no  heirs  male, 

then  to  the  heir  at  law  of  the  testator  in  fee. 

By  interposing  the  estate  in  the  trustees,  Lord  Thurlow  evi- 
dently treated  the  trust  as  executory,  though  the  testator  had 
in  direct  terms  devised  the  purchased  lands.  In  this  respect, 
therefore,  the  case  is  another  authority  against  Austen  v.  Taylor, 
of  which,  however,  it  may  be  observed,  that  to  have  made  A. 
tenant  for  life  only  of  the  lands  to  be  purchased,  would  have 
created  a  diversity  between  them  and  the  lands  devised,  which 
the  testator  evidently  intended  should  be  held  together.  This 
distinguishes  the  case  from  and  reconciles  it  with  those  just 
stated. 

But  even  where  there  is  a  clear  direction  to  the  trustees  to  Indication  that 
frame  the  settlement,  the  doctrine  of  some  of  the  cases  requires,  noHntend  an 
that  to  warrant  the  introduction  of  limitations  in  strict  settle-  estat.e  tail» 
ment,  it  should  be  indicated  by  the  context  that  the  testator  did 
not  intend  an  estate  tail  to  be  created,  according  to  the  technical 
effect  of  the  expressions  used. 

Thus,  in  the  case  of  Seale  v.  Scale  (p),  where  a  testator  be-  Direction  to 
queathed  money  to  be  laid  out  in  the  purchase  of  lands,  to  be  aSuhThiirs 

of  his  body. 

(p)  Pre.  Ch.  421,  1  P.  W.  290. 

T  2 


324 


RULE  IN  SHELLEY'S  CASE, 


CHAP.  XXXVI. 


Trust  for  A. 
and  to  convey 
to  her  heirs. 


That  a 
"  proper 
entail  be  made 
to  the  male 
heir." 


settled  on  A.  and  the  heirs  male  of  his  body,  Lord  Cowper  held 
that  A.  was  absolutely  entitled  to  the  money  not  laid  out ;  and, 
though  it  was  suggested  that  the  Court  would  order  a  strict 
settlement,  his  Lordship  observed,  that  in  marriage  articles  the 
children  are  considered  as  purchasers,  but  in  the  case  of  a  will 
(as  this  was)  where  the  testator  expresses  his  intent  to  give  an 
estate  tail,  a  Court  of  Equity  ought  not  to  abridge  the  bounty 
given  by  the  testator. 

[Again,  in  the  case  of  Jackson  v.  Noble  (q)}  the  trust  was  for 
the  separate  use  of  a  feme  covert  for  life,  and  after  her  decease 
to  convey  to  her  heirs,  executors,  and  assigns,  and  it  was  held 
that  she  took  absolutely.] 

This  principle  was  carried  to  a  great  length  in  the  case  of 
Blackburn  v.  Stables  (r),  where  the  testator  devised  the  remain- 
der of  his  real  and  personal  estate  in  trust  to  his  nephew  J.,  and 
to»M.,  his  executor,  for  the  sole  use  of  a  son  of  the  said  J.,  at 
the  age  of  twenty-four ;  if  he  had  no  son,  to  a  son  of  testator's 
great-nephew  J. ;  but  if  neither  of  those  had  a  son,  then  to  a 
son  of  testator's  great  niece's  daughter  E.,  with  a  direction  to 
take  his  (testator's)  name :  but  on  whomsoever  such  his  dispo- 
sition should  take  place,  his  will  was  that  he  should  not  be  put 
in  possession  of  any  of  his  effects  till  the  age  of  twenty-four,  nor 
should  his  executors  give  up  their  trust  till  a  proper  entail  were 
made  to  the  male  heir  by  him  (the  person  so  being  entitled).  J., 
the  nephew,  had  no  son  born  at  the  testator's  death,  but  his 
wife  was  then  enceinte  with  a  son,  who  was  afterwards  born, 
and  attained  twenty-four :  Sir  W.  Grant,  M.  R.,  observed,  that 
"  it  is  settled  that  the  words  '  heir/  or  '  heir  male  of  the  body,' 
in  the  singular  number,  are  words  of  limitation,  not  of  purchase, 
unless  words  of  limitation  are  super  added,  or  there  is  something 
in  the  context  to  shew  that  the  testator  did  not  mean  to  use  the 
words  in  their  technical  sense.  But  there  is  nothing  in  the 
context  of  this  will  from  which  that  can  be  collected ;  there  is 
an  absence  of  every  circumstance  that  has  commonly  been 
relied  on  as  shewing  such  .an  intention.  The  word  is  'heir,' 
not  '  issue.3  There  is  no  express  estate  for  life  given  to  the 
ancestor;  no  clause  that  the  estate  shall  be  without  impeachment 
of  waste;  no  limitation  to  trustees  to  preserve  contingent  re- 
mainders ;  no  direction  so  to  frame  the  limitation  that  the  first 


[(?)  2  Kee.  590.] 


(r)  2  V.  &  B.  367. 
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taker  shall  not  have  the  power  of  barring  the  entail.     Every-    CHAP,  xxxvi. 
thing  is  wanting  that  has  furnished  matter  for  argument  in  other  Estate  tail 
cases:   the   words   are   therefore   to   be  taken   in  their  legal  directed- 
acceptation,  and  the  son  of  J.  is  entitled  to  have  the  conveyance 
made  to  him  in  tail  male. 

So,  in  the  subsequent  case  of  Marshall  v.  Bousfield  (s),  where 
a  testator  devised  to  his  wife  and  her  heirs,  upon  trust,  that  she 
should  enjoy  the  estates  during  her  life,  and,  after  her  decease, 
that  the  same  should  be  settled  by  able  counsel,  and  go  to  and 
amongst  the  grandchildren  of  the  male  kind,  and  their  issue  in  To  be  settled 
tail  male,  and  for  want  of  such  issue,  upon  his  female  grand- 


children  who  should  be  living  at  his  decease  ;  but  the  testator  their  issue  in 

declared  that  the  shares  and  proportions  of  the  male  and  female 

grandchildren,  and  their  respective  issues,  should  be  in  such 

proportions  as  his  wife  should  by  deed  or  will  appoint  ;  and,  for 

want  of  such  appointment,  to  the  testator's  own  right  heirs  for 

ever.     The  wife  appointed  in  favour  of  the  testator's  grandson 

W.,  and  the  heirs  male  of  his  body.     It  was  objected  that  this 

was  an  executory  trust,  under  which  W.  would  be  made  tenant 

for  life,  with  remainder  to  his  issue  in  strict  settlement  :  but 

Sir  T.  Plumer,  V.  C.,  held,  that  the  words  fi  in  tail  male  "  applied 

to  the  grandchildren,  and  that  no  language  was  used  which  had 

been  held  in  other  cases  to  give  only  an  estate  for  life.     He 

observed,  that  unless  the  grandchildren  took  an  estate  tail,  the 

limitation,  so  far  as  regarded  a  grandson  who  was  born  after  the 

testator's  death,  would  be  void,  as  being  too  remote  (t). 

The  latter  circumstance  constitutes  a  peculiarity  in  this  case,  Remark  on 
which  otherwise  afforded  strong  arguments  in  favour  of  a  strict 
settlement.  The  estate  was  to  be  settled  by  able  counsel  (u),  and 
the  word  was  issue,  not  heirs  of  the  body  (#)  .  Confidence  in 
the  case,  too,  is  weakened  by  the  fact,  that  another  determina- 
tion of  the  same  Judge  on  a  question  of  this  nature  has  been 
impeached  (y)  . 

The  reader  should  suspend  any  conclusion  he  may  be  disposed 
to  draw  from  the  two  preceding  cases  of  Blackburn  v.  Stables, 


(s)  2  Mad.  166.  (u)  See  White  v.  Carter,  2  Ed.  366, 

(t)  But  there  was  ground  to  contend  Amb.  670 ;  Bastard  v.  Proby,  2  Cox,  6. 

that,    as    the  limitation  to   the  female  (x)  See  judgment  in  Meure  T.  Meure, 

grandchildren    was    confined    to    those  2  Atk.  265.     And  Blackburn  Y.  Stables, 

living  at  his  death,  the  same  construction  2  V.  &  B.  367,  ante,  p.  324. 

might  be  giren  to  the  gift  to  the  male  (y)  See  Jervoise  v.  Duke  of  Northern- 

grandchildren.  berland,  1  J.  &  W.  559. 
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and  Marshall  v.  Bousfield,  until  he  has  carefully  weighed  them 
with  Lord  Eldon's  decision  in  the  subsequent  case  of  Jervoise  v. 
Duke  of  Northumberland  (z),  where  the  words  were,  "  To  my  son 
R.  I  leave  all  my  estates  at"  B.,  &c.,  "  to  be  entailed  upon  his 
male  heirs  ;  and,  failing  such,  to  pass  to  his  next  brother,  and  so 
on  from  brother  to  brother,  allowing  2,500/.  each  to  be  raised 
upon  the  estates  for  female  children.  The  above-named  estates 
are  to  be  liable  to  all  my  debts  at  my  decease,  and  to  the  for- 
tunes left  to  my  younger  children,  unless  otherwise  discharged. 
I  direct  my  estates  at  M.  to  be  sold,  in  order  to  raise  money  for 
the  above-named  legacies,  and  what  falls  short  to  be  raised  or 
charged  on  the  other  property  at"  B.,  &c.  The  legal  estate 
was  not  in  the  testator.  In  a  suit  for  declaring  the  right  of  all 
parties,  Sir  T.  Plumert  V.  C.,  decreed,  that  R.  was  entitled  to 
an  estate  tail.  The  estate  was  afterwards  settled  on  the  marriage 
of  R.,  and  was  purchased  by  the  Duke  of  Northumberland, 
under  a  power  of  sale  in  the  settlement ;  but  his  grace  objecting 
to  the  title,  a  bill  was  filed  to  enforce  specific  performance.  It 
was  contended  for  him  that  the  trust  was  merely  directory,  and 
.that  the  Court,  in  executing  it,  would  mould  the  limitations  in 
the  nature  of  a  strict  settlement ;  and  Lord  Eldon  thought  the 
contrary  so  doubtful,  that  he  could  not  compel  a  purchaser  to 
take  the  title.  His  Lordship,  indeed,  expressed  a  strong  opinion 
that  the  trust  was  directory ;  and  his  observations  leave  us  not 
much  room  to  doubt  that,' if  called  upon  to  execute  it,  he  would 
have  decreed  a  strict  settlement,  and  not  have  given  R.  an 
estate  tail. 

Lord  Eldon  in  this  case  intimated  that  he  did  not  think  that 
the  circumstances  of  the  power  being  given  to  the  devisee  to 
charge  a  sum  of  money  on  the  estate  was  a  conclusive  argu- 
ment that  he  was  to  be  only  tenant  for  life,  since,  in  many 
cases,  powers  are  usefully  given  to  a  tenant  in  tail,  enabling 
him  to  do  certain  acts  more  conveniently  than  by  destroying 
the  entail. 

Most  of  the  cases  of  this  kind  have  arisen  on  marriage  arti- 
cles (a),  to  which  the  same  principles  are'  applicable  as  to 
executory  trusts  by  will,  with  this  difference,  that,  as  it  is  in 
every  case  the  object  of  marriage  articles  to  provide  for  the 
issue  of  the  marriage,  the  nature  of  the  instrument  affords  a 


(z)  1  J.  &  W.  559. 

(a)  See  Fea.  C.  R.  90 ;  1  Prest.  Est.  354. 
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presumption  of  intention  in  favour  of  the  issue,  which  does  not    CHAP,  xxxvi. 
belong  to  wills ;  and  Lord  Eldon,  in  the  last  case  (b),  intimated, 
that  the  observations  imputed  to  him  in  Countess  of  Lincoln  v. 
Duke  of  Newcastle  (c),  were  to  be  received  with  this  qualifi- 
cation (d). 

The  preceding  cases  do  not  clearly  demonstrate  the  precise  General  obser- 
ground,  on  which  Courts  of  Equity  will  execute  a  trust  of  the  a^Ssi*011 
nature  of  those  under  consideration,  by  the  insertion  of  limita- 
tions in  strict  settlement.  It  has  sometimes  been  thought  that 
the  principle  extends  to  every  case  in  which  the  testator  has 
left  anything  to  be  done ;  and  that  the  Court  only  requires  it  to 
be  shewn  that  the  trust  is  executory,  in  order  to  mould  the 
limitations  in  this  manner.  Some  of  JjordEldon's  observations 
in  Jervoise  v.  Duke  of  Northumberland,  have  been  supposed  to 
go  to  this  length  (e) ;  and  perhaps  it  is  difficult  to  place  the 
doctrine,  consistently  with  the  liberty  which  has  been  taken 
with  the  testator's  expressions,  upon  a  narrower  basis  (/) ;  but, 
in  the  actual  state  of  the  decisions-,  it  is  too  much  to  hazard  a 
general  position  of  this  nature.  No  case  has  yet  determined 
that  a  trust,  in  a  will,  to  settle  lands  simply  on  A.  and  the  heirs 
of  his  body,  authorizes  the  Court  to  limit  estates  in  strict  settle- 
ment. [On  the  contrary,  it  has  been  repeatedly  laid  down,  Mere  direction 
that  a  direction  to  convey  lands  to  certain  uses  does  not  create  *°t°^^e  f oes 
an  executory  trust.  On  this  point  it  has  been  observed  by  trust  executory. 
Lord  St.  Leonards (g),  that  "all  trusts  are  in  a  sense  executory, 
because  a  trust  cannot  be  executed,  except  by  conveyance,  and 
therefore  there  is  something  always  to  be  udone.  But  that  is 
not  the  sense  which  a  Court  of  Equity  puts  upon  the  term 
'  executory  trusts/  A  Court  of  Equity  considers  an  executory 
trust  as  distinguished  from  a  trust  executing  itself,  and  distin- 
guishes the  two  in  this  manner ; — Has  the  testator  been  what 
is  called  his  own  conveyancer  ?  Has  he  left  it  to  the  Court  to 

.  (6)  1J.  &  W.  571,  574.  an  equitable  freehold,  and  the  heirs  a 

(e)  12  Yes.  227,  230.  legal  remainder,  thus  making  the  heirs 

(d)  See   Rochford  v.    Fitzmaurice,  1       purchasers  ?     Their  not  having  done  this 
Conn.  &  L.  158,  2  D.  &  War.  1.  certainly  affords  an  argument  in  favour  of 

(e)  See  Hayes's  Inq.  262,  n.  the  hypothesis  suggested. 

(/)  If  the  Courts  are  bound  to  require  [(g)  Egcrton  v.  JBrownlow,  4  H.  of  L. 

an  indication  that  the  testator  intended  Ca.  210,  23  L.  J.  Ch.  406,  18  Jur.  104; 

only  an  estate  for  life,  would  it  not  seem  and  see  East  v.  Twyford,  9  Hare,  733  ; 

that  by  parity  of  reason  they  are  obliged  Herbert  v.   Blunden,    1  D.  &  Wai.  90  ; 

to  adhere  to  the  testator'  slanguage,  ultra  Randall    v.    Daniell,    24  Beav.    193; 

this  object,  provided  the  will  contain  no  Doncaster    v.   Doncaster,    3   Kay  &  J. 

further  evidence  that  he  does  not  mean  35.] 
an  estate  tail,  i.  e.  t>y  giving  the  ancestor 
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CHAP,  xxxvi.  [make  out  from  general  expressions  what  his  intention  is,  or  has 
he  so  denned  that  intention  that  you  have  nothing  to  do  but  to 
take  the  limitations  he  has  given  you,  and  to  convert  them  into 
legal  estates  ?  "]  The  case  of  Leonard  v.  Earl  of  Sussex,  it  is 
true,  had  only  the  additional  circumstance  of  a  direction  that 
it  should  not  be  in  the  power  of  A.  to  dock  the  entail,  with 
respect  to  which  the  writer  fully  concurs  in  the  observation  of  a 
learned  friend  (h),  "  that  this  rather  weakened  than  strength- 
ened the  presumption,  that  the  testator  intended  A.  to  be  merely 
tenant  for  life;"  the  direction  seeming  rather  to  import  that  A. 
was  to  take  an  estate  tail,  without  the  power  of  docking  it.  The 
case,  however,  was  decided,  and  has  been  since  generally  referred 
to,  as  standing  upon  this  ground ;  and,  it  is  to  be  observed  also, 
that  the  case  of  Seale  v.  Seale  (i)  is  a  direct  authority  again  st 
applying  the  doctrine  to  the  simple  case  suggested. 

Whether  a  Indeed  some  Judges  have  denied  its  application  even  to  the 

settle  on  A.  for  case  of  a  direction  to  settle  lands  upon  A.  for  life,  and,  after  his 

to  VeTetstf    death> to  tlie  heirs  of  his  body-   Sucli  was  the  °Pinion  expressed 
his  body,  au-      by  Sir  /.  Jekyll,  in  Meure  v.  Meure  (k),  though  he  decided  that 

set°t?ement.Stl  a  different  construction  was  to  be  given  to  the  word  "  issue ;" 
[but,  as  we  have  seen,  Sir  W.  Grant,  in  Blackburn  v.  Stables,  in 
denying  the  applicability  of  the  doctrine  to  that  case,  relied  on 
the  absence  of  all  the  clauses  which  had  generally  furnished 
matter  for  argument,  as  a  declaration  that  the  estate  should  be 
for  life,  that  it]  should  be  without  impeachment  of  waste,  and 
that  there  should  be  a  limitation  to  trustees  to  preserve  con- 
tingent  remainders.  A  distinction  [however,  founded  on  decla- 
rations, such  as  either  or  both  of  the  two  last-mentioned,]  is 
certainly  very  refined.  How  can  a  testator  intimate  that  he 
intends  the  object  of  the  trust  to  be  tenant  for  life  more 
strongly  than  by  expressly  so  limiting  the  estate  ?  If  the  rule 
in  Shelley's  case  be  objected  as  destroying  that  inference  of 
intention,  the  answer  is,  that  neither  of  the  other  circumstances, 
to  which  this  potency  of  operation  is  admitted  to  belong,  pre- 
vents the  application  of  that  rule.  In  this  respect  they  are  all 
equally  inoperative,  though  they  all  indicate  an  intention  to 
confer  an  estate  for  life  only.  Even,  therefore,  if  we  hesitate 
to  subscribe  to  the  more  general  (though  perhaps  the  more 

(h)  Hayes's  Inq.  262,  n.  ryat  v.  Townly,  1  Ves.  102  ;  Randall  v. 

(i)  1  P.  W.  132,  ante,  323.     See  also  Daniel,  24  Beav.  193.] 
Sweetapple  v.   Bindon,    2   Vern.    536  ;  (*)  2  Atk.  265,  ante,  322. 

[Harrison  v.  Naylor,  2  Cox,  247 ;  Mar- 
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reasonable)  doctrine,  that  a  direction  to  settle  authorizes  the    CHAP,  xxxvi. 

Court  to  adopt  its  own  mode  of  settlement,  without  regard  to 

the  particular  force  of  the  terms  used  by  the   testator,  and 

requires  distinct  indication  of  intention  that  the  testator  did  not 

mean  that  the  legal  effect  of  those  terms  should  be  followed, 

yet  even  upon  this  principle  the  case  under  consideration  would 

warrant  the  Court  in  moulding  the  limitations. 

In  fact,  the  case  of  Bastard  v.  Proby  (I),  is  a  direct  authority  Affirmative 
in  favour  of  the  affirmative.  A  testator  devised  lands  to  trustees.  e^ta{)hs^ed  b? 

'    JJastarui  v. 
in  trust  to  lay  out  the  rents  for  the  benefit  of  his  daughter  J.  Proby. 

until  twenty-one  or  marriage ;  and,  on  her  attaining  that  age, 
directed  that  the  trustees  should,  as  counsel  should  advise,  convey, 
settle  and  assure  the  lands  unto  or  to  the  use  of,  or  in  trust  for, 
the  said  J.  for  her  life,  and,  after  her  death,  then  on  the  heirs  of 
her  body  lawfully  issuing ;  and  Sir  Lloyd  Kent/on,  M.  R.,  directed 
that  conveyances  should  be  executed  limiting  uses  in  strict 
settlement. 

Where  the  testator,  instead  of  employing  technical  terms,  as  Observations 
in  the  cases  just  noticed,  expresses  himself  in  very  brief  informal 
language,  by  directing  an  entail  to  be  made,  as  in  Blackburn  v. 
Stables,  and  Jervoise  v.  Duke  of  Northumberland,  it  is  useless 
to  look  for  a  specification  of  particulars,  as  that  the  devisee  shall 
be  tenant  for  life,  &c. ;  the  general  indefinite  nature  of  the  tes- 
tator's language  forbids  it :  he  may  be  supposed  to  have  intended 
to  exclude  a  strict  interpretation  by  the  use  of  terms  the  farthest 
removed  from  technicality,  and  which,  in  their  popular  sense, 
certainly  mean  something  very  different  from  placing  the  estate 
in  the  power  of  the  first  taker.  No  conveyancer  receiving  in- 
structions for  a  settlement  in  these  terms  would  hesitate  to 
insert  limitations  in  strict  settlement ;  and  the  principle  upon 
which  Courts  of  Equity  proceed  in  the  execution  of  directory 
trusts  is  not  very  widely  different.  Considering  Lord  Eldon's 
determination,  in  Jervoise  v.  Duke  of  Northumberland,  and  more 
especially  the  doctrines  advanced  by  him  in  his  elaborate  judg- 
ment in  that  case,  it  seems  unsafe  to  rely  on  Blackburn  v.  Stables} 
to  which  it  is  extraordinary  that  his  Lordship,  in  his  comment 
upon  the  cases,  makes  no  allusion  (m). 

(I)  2  Cox,  6  ;  [and  see  Hodgeson  v.  Sand.  Uses,  310  ;  1  Fonbl.  Eq.  407,  n.  ; 

Bussey,  2  Atk.  89  ;  Sands  v.  Dixwell,  Hayes's  Inq.  264,  where  see  strictures 

cit.  2  Ves.  652.]  upon  the  observations  of  the  other  writers 

(m)  See  further,  as  to  executory  trusts,  referred  to.  Lord  Eldon,  in  Jervoise  v. 

Fea.  C.  R.  113  ;  Prest.  Est.  387  ;  1  Duke  of  Northumberland,  intimated  his 


330 

CHAP.  XXXVI. 

Effect  of  direc- 
tion to  make 
' '  strict  en- 
tail." 


Usual  limita- 
tions not  devi- 
ated from. 
Nor  protectors 
appointed. 


Trust  in  terms 
partly  direct 
and  partly  exe- 
cutory. 


RULE  IN  SHELLEY'S  CASE, 

[Where  lands  are  directed  to  be  settled  on  A.  and  his  heirs 
in  strict  entail,  there  seems  little  doubt  that  A.  ought  to  be 
made  tenant  for  life  only  (n).  But  though  the  Court  of 
Chancery  will,  of  course,  carry  out  any  specific  directions  for  a 
settlement  which  can  be  legally  made,  yet,  however  strongly 
the  testator  may  express  his  wishes  in  general  terms,  the  Court 
will  not,  in  order  to  tie  up  the  estate  for  a  longer  period, 
deviate  from  the  usual  plan  of  making  the  first  taker  tenant  for 
life  with  remainder  to  his  sons  successively  in  tail  male,  nor 
will  it  appoint  any  person  protectors  of  the  settlement  (o). 
And  the  Court  has  no  power  under  an  executory  trust  to  insert 
limitations  giving  an  interest  to  persons  not  pointed  at  by  the 
will,  nor  to  add  powers  not  authorized  by  the  testator,  however 
usual  such  limitations  or  powers  may  be  in  settlements  of  a  like 
nature  (p) .] 

It  is  clear,  that  where  a  testator  devises  real  estate  to  trustees 
upon  trusts,  and  then  directs,  that,  in  certain  events,  they  shall 
convey  the  estate  in  a  prescribed  manner,  the  fact  that  the  will 
contains  such  a  direction  does  not  constitute  a  ground  for 
regarding  the  whole  series  of  trusts  as  executory,  and  for  apply- 
ing to  the  former  that  liberality  of  construction  which  is  peculiar 
to  trusts  of  this  nature  (q). 


Practical  bear-        III.  It  may  be  useful,  as  supplementary  to   the  preceding 
*  discussion  of  tne  rule  in  Shelley's  case,  to  state,  for  the  use  of 
the  student,  the  practical  bearings  of  the  alternative  whether 
the  heir  takes  by  descent  or  by  purchase ;  which  will  be  best 
shewn  by  suggesting  a  case  of  each  kind.     Suppose,  then,  a 


assent  to  the  conclusions  of  Mr.  Fearn  e 
on  the  subject  of  executory  trusts,  which 
is  one  of  the  many  tributes  of  respect 
paid  to  the  labours  of  this  very  eminent 
writer  by  those  whose  profound  know- 
ledge of  the  laws  of  real  property  enabled 
them  to  appreciate  those  labours.  [See 
also  Stonor  v.  Curwen,  5  Sim.  264  ; 
Bostcettv.  Dillon,  1  Dru.  291.  The  case 
of  Coape  v.  Arnold,  4  D.  M.  &  Q-.  574, 
stated  ante,  p.  310,  maybe  here  referred 
to,  where,  though  there  was  no  direction 
to  convey,  Lord  Cranworth,  C.,  consi- 
dered that  the  trustees  were  bound,  after 
executing  the  trusts  of  the  codicil,  to  con- 
vey the  estates  to  the  same  uses  exactly 
(i.  e.  verbatim)  as  those  contained  in  the 
will ;  but  he  said  he  did  not  come  to  this 


conclusion  on  any  distinction  between 
trusts  executory  and  executed.  It  is  not 
easy  to  reconcile  the  grounds  of  his  deci- 
sion with  the  latter  statement,  unless  he 
considered  that  there  being  two  degrees 
(as  they  have  been  styled)  of  equitable 
estates  made  a  difference  ;  as  to  which, 
see,  however,  Nouaille  v.  Greenwood, 
T.  &  R.  26. 

(n)  Graves  v.  Hicks,  11  Sim.  536  ; 
Woolmore  v.  Burrows,  1  Sim.  526. 

(o)  Banlces  v.  Le  Despencer,  11  Sim. 
508  ;  but  see  Woolmore  v.  Burrows,  1 
Sim.  527. 

(p)  Fullerton  v.  Martin,  1  Drew.  & 
Sm.  31.] 

(q)  Franks  v.  Price,  3  Beav.  182. 
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devise  to  A.  for  life,  remainder  to  the  heirs  of  his  body ;  and    CHAP,  xxxvi. 
suppose  another  devise  to  the  use  of  trustees  for  the  life  of  B.,  AS  to  lapse, 
in  trust  for  B.,  remainder  to  the  use  of  the  heirs  of  his  body. 
In  the  former  case,  the  ancestor  being  tenant  in  tail,  the  heirs 
of  his  body  can  claim  only  derivatively  through  him  by  descent 
per  formam  doni,  and,  therefore,  if  A.  die  in  the  lifetime  of  the 
testator,  the  heir  (unless  the  will  were  made   or  republished 
subsequently  to  1837)  takes  nothing,  the  devise  to  his  ancestor 
having  lapsed  (r). 

On  the  other  hand,  in  the  latter  supposed  case,  if  B.  should 
die  in  the  testator's  lifetime,  it  would  not  affect  his  heir,  who 
claims,  not  derivatively  through  his  ancestor,  but  originally  in 
his  own  right  by  purchase;  and  who  would,  therefore,  be 
entitled  under  the  devise,  notwithstanding  his  ancestor's  death 
in  the  lifetime  of  the  testator.  The  estate  tail  would  go  by  a 
sort  of  quasi  descent  (s)  through  all  the  heirs  of  the  body  of  the 
ancestor,  first  exhausting  the  inheritable  issue  of  the  first  taker 
(and  which  issue  would  claim  by  descent),  and  then  devolving 
upon  the  collateral  lines;  the  head  of  each  stock  or  line  of 
issue  claiming  as  heir  of  the  body  of  the  ancestor  by  purchase, 
but  taking  in  the  same  manner  as  such  heir  would  have  done 
under  an  estate  tail  vested  in  the  ancestor. 

Another  difference  to  be  observed  is,  that  where  the  heir  As  to  dower 
takes  by  descent,  the  property,  if  in  possession,  devolves  upon  a 
him,  subject  to  the  dower  of  the  widow  of  his  ancestor,  if  he 
were  married  at  his  death  (provided,  in  regard  to  the  dower 
of  a  widow,  whose  marriage  was  prior  to  or  on  the  1st  of  Jan. 
1834  (/),  his  estate  were  legal,  and  not  equitable  only),  or  subject 
to  curtesy,  if  the  ancestor  were  a  married  woman,  who  left  a 
husband  by  whom  she  had  had  issue  born  alive,  capable  of 
inheriting,  and  which  attaches  whether  the  estate  be  legal  or 
equitable.  On  the  other  hand,  where  the  heir  takes  by  purchase, 
of  course  none  of  these  rights,  which  are  incident  to  estates  of 
inheritance,  attach,  the  ancestor  being  merely  tenant  for  life. 

And,  lastly,  if  the  heir  of  the  body  take  by  descent,  his  claim  Alienation  17 
may  be  defeated  by  the  alienation  of  his  ancestor  by  means  of  a 

(r)  Brett  v.  Rigden,  Plow.  340  ;  Ear-  1  P.  W.  397  ;  Fuller  v.  Fuller,  Cro.  El. 

top's    case,   Cro.    El.   243 ;    Hutton    v.  422.]     The  abstract  prefixed  to  Warner 

Simpson,    2    Vern.    722  ;    Hodgson  v.  v.  White  is  singularly  inaccurate. 
Ambrose,   Dougl.  337,  3  B.  P.  G.  Toml.  (s)  Mandeville's  case,  Co.   Lit.  26  b. 

416  ;   Wynn  v.  Wynn,  ib.  95  ;   Warner  See  Fea.  C.  R.  80. 
v.  White,  ib.  435  ;  [Goodrightr.  Wright,  (t)  Stat.  3  &  4  Will.  4,  c.  105. 
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CHAP,  xxxvi.  conveyance  enrolled,  now  substituted  for  a  common  recovery, 
the  right  to  make  which  is,  we  have  seen,  an  inseparable  inci- 
dent to  an  estate  tail  (u).  On  the  other  hand,  the  heir  claiming 
by  purchase  is  unaffected  by  the  acts  of  his  ancestor,  except  so 
far  as  those  acts  [might,  previously  to  the  statute  8  &  9  Viet, 
c.  106  (#),]  have  happened  to  destroy  the  contingent  remainder 
of  such  heir,  if  not  supported  (as  it  always  should  [have  been] ) 
Operation  of  by  a  preceding  vested  estate  of  freehold.  The  conveyance,  it 

disentailing  ,        ,  ,    ,         ,  ,        „  .   J 

assurance  upon  should  be  observed,  of  a  person  becoming  tenant  in  tail  by 
estates  inter-      force  of  the  rule  in  Shelley's  case,  under  a  limitation  to  the 

vening  between   _     .         /»  i  •     i      i  • 

the  freehold       heirs  of  his  body,  not  immediately  expectant  on  his  estate  for 

tfon  toethlmita"  life>  had  no  effect  uP°n  the  mesne  estates,  unless  they  happened 
heirs.  to  be  legal  remainders,  contingent  and  unsupported.     Thus,  in 

the  case  of  a  limitation  to  A.  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  the  heirs  of  the  body  of  A., 
with  remainders  over;  A.,  being  tenant  in  tail  by  the  operation 
of  the  rule,  may  make  a  disentailing  assurance ;  but  though 
such  assurance  will  bar  the  remainders  ulterior  to  the  limitation 
to  the  heirs  of  his  body,  it  will  not  affect  the  intervening  estate 
of  the  first  and  other  sons,  unless  there  were  no  son  born  at  the 
time,  and  no  estate  interposed  to  preserve  the  remainders  of  the 
sons,  in  which  case,  such  remainders  being  contingent,  would, 
[previously  to  the  passing  of  the  statute  before  referred  to,  have] 
clearly  [been]  destroyed.  [That  statute  puts  it  out  of  the  power 
of  the  owner  of  the  preceding  estate  of  freehold  to  destroy  the 
contingent  remainders  depending  thereon.] 

£u*tll<lr?oints  -^  may  ^e  useful  t°  illustrate  the  practical  consequences  of  a 
limitation  of  another  description.  Suppose  a  devise  to  A.  and 
B.  jointly  for  their  lives,  remainder  to  the  heirs  of  their  bodies  ; 
if  they  were  not  husband  and  wife  (or,  it  would  seem,  persons 
who  may  lawfully  marry),  they  would  be  joint-tenants  for  life, 
with  several  inheritances  in  tail  (x).  An  enrolled  conveyance  by 
either  would  acquire  the  fee-simple  in  an  undivided  moiety,  and 
they  would  thenceforward  be  tenants  in  common :  by  parity  of 
reason,  a  similar  conveyance  by  both  would  comprise  the  entirety. 
If  the  limitations  were  to  them  successively  for  life,  A.  would  be 
tenant  for  life  of  the  entirety,  with  the  inheritance  in  tail  in  one 
moiety,  subject,  as  to  the  latter,  to  B/s  estate  for  life,  and  B. 


(u)  Ante,  p.  17.  (x)  See  Lit.  sect.  283  ;  ExparteTan- 

[(»)  See  sect.  8.  ner,  20  Bear.  374. 
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would  be  tenant  for  life  in  remainder  of  one  moiety,  and  tenant  CHAP,  xxxvi. 
in  tail  in  remainder  of  the  other  moiety.  A.  being  tenant  in  tail 
in  possession,  might  make  a  disentailing  assurance,  which  would 
give  him  the  fee-simple  in  a  moiety  of  the  inheritance,  but  would 
not,  as  before  shewn,  affect  B/s  estate  for  life  in  remainder  in 
that  moiety.  B.,  on  the  other  hand,  having  no  immediate  estate 
of  freehold,  could  not  during  the  life  of  A.,  and  without  his  con- 
currence, acquire,  by  means  of  an  enrolled  conveyance,  a  larger 
estate  than  a  base  fee  determinable  on  the  failure  of  issue  inherit- 
able under  the  entail.  A.  and  B.  might  conjointly  convey  the 
absolute  fee-simple  in  the  entirety. 

Under  a  devise  to  A.  and  B.  jointly  for  their  lives,  with 
remainder  to  the  heirs  of  their  bodies,  A.  and  B.,  being  persons 
who  might  lawfully  marry,  would  be  joint-tenants  in  tail ;  if 
actually  husband  and  wife,  they  would  be  tenants  in  tail  by 
entireties  (y) .  In  the  former  case,  each  might  acquire  the  fee- 
simple  in  his  or  her  own  moiety,  by  making  a  disentailing 
assurance  thereof;  but,  in  the  latter  case,  the  concurrence  of 
both  would  be  essential,  on  the  ground  of  the  unity  of  person  of 
husband  and  wife  (z),  and  the  deed  of  course  must  be  acknow- 
ledged by  the  wife.  In  each  of  the  suggested  cases,  if  the  estate 
remained  unchanged  at  the  decease  of  either  of  the  two  tenants 
in  tail,  it  would  devolve  to  the  survivor,  according  to  the  well- 
known  rule  applicable  as  well  to  joint-tenancies  as  tenancies  by 
entireties. 

[(y)  Co.  Lit.  187  b. 
(a)  See  Green  d.  Crew  v.  King,  2  W.  Bl.  1211.] 
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CHAPTER  XXXVII. 

WHAT   WILL   CONTROL   THE   WORDS  "  HEIRS   OP   THE    BODY." 


I.  Superadded  Words  of  Limitation. 
II.    Words  of  Modification  inconsistent 
with  the  Devolution  of  an  Estate 


Tail,  [with  or  without  Words  of 
Limitation  superadded.^ 
III.  Clear  Words  of  Explanation. 


I.  IT  has  been  already  shewn,  that  a  devise  to  A.  and  to  the 
heirs  of  his  body  («),  or  to  A.  for  life,  and,  after  his  death,  to 
the  heirs  of  his  body  (b),  vests  in  A.  an  estate  tail.  On  a  devise 
couched  in  these  simple  terms,  indeed,  no  question  can  arise ; 
for  wherever  the  contrary  hypothesis  has  been  contended  for, 
the  argument  for  changing  the  construction  of  the  words  has 
been  founded  on  some  expressions  in  the  context;  as  where 
words  of  limitation  are  superadded  to  the  devise  to  the  heirs  of 
the  body ;  the  effect  of  which  has  been  often  agitated,  and  will 
here  properly  form  the  first  point  for  inquiry. 

Where  the  superadded  words  amount  to  a  mere  repetition  of 
the  preceding  words  of  limitation,  they  are,  of  course,  inopera- 
tive to  vary  the  construction.  Expressio  eorum  quse  tacite 
insunt  nihil  operatur. 

Thus,  in  Burnet  v.  Goby  (c),  where  a  testator  devised  lands  to 
A.  for  life,  and,  after  his  decease,  to  the  heirs  male  of  the  body 
of  A.,  and  the  heirs  male  of  such  issue  male,  it  was  held,  that  A. 
had  an  estate  tail,  [and  the  settled  distinction  was  said  to  be 
that  where,  after  a  limitation  to  the  ancestor,  the  word  "  heir" 
is  in  the  singular  number,  and  a  limitation  made  to  the  issue  of 
such  heir,  the  word  heir  is  considered  as  a  word  of  purchase  (d), 
and  a  descriptio  personse;  but  wherever  the  word  "  heirs  "  is  in 
the  plural  number,  and  a  limitation  made  to  the  issue  of  such 


(a)  Ante,  p.  298. 

(6)  Ante,  p.  306. 

(c)  1  Barn.  B.  R.  367.  See  also 
Shelley's  case,  1  Rep.  93  ;  [Minshull  v. 
Minshull,  1  Atk.  411 ;]  Legattv.  Sewell, 
2  Vern.  551,  4  Eg.  Ca.  394,  pi.  7,  1  P. 


W.  87,  cit.  2  Yes.  657,  where  the  trust 
was  executory,  and  would,  it  is  clear, 
according  to  the  doctrine  now  established, 
be  executed  by  a  strict  settlement.  See 
ante,  p.  318. 

[(d)  See  ante,  p.  299.] 
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[heirs,  the  word  heirs  is  considered  as  a  word  of  descent  and  not    CHAP,  xxxvu. 
of  purchase.] 

It  is  also  well  established  that  a  limitation  to  the  heirs  general  Construction 
of  the  heirs  of  the  body,  is  equally  ineffectual  to  turn  the  latter  not  vaijed  by 

J  superadded 

into  words  of  purchase.  limitation  to 

Thus,  in  the  case  of  Goodright  d.  Lisle  v.  Pullyn  (e),  where  of  heifsTfTbe 
a  testator  devised  lands  to  N.  for  life,  and,  after  his  decease,  body. 
then  he  devised  the  same  unto  the  heirs  male  of  the  body  of  N., 
lawfully  to  be  begotten,  and  his  heirs  for  ever ;  but  if  N.  should 
happen  to  die  without  such  heir  male,  then  over ;    the  Court 
was  of  opinion  that  the  devise  vested  an  estate  tail  in  N.     A 
similar  decision  was  made  by  the  Privy  Council  on  a  similar 
devise  (/). 

So,  in  Wright  v.  Pearson\g),  where  the  devise  was  to  E.  and 
his  assigns  for  his  life,  remainder  to  trustees  to  support  contin- 
gent remainders,  remainder  to  the  use  of  the  heirs  male  of  the 
body  of  E.,  lawfully  to  be  begotten,  and  their  heirs  ;  provided 
that  in  case  E.  should  die  without  leaving  any  issue  male  of  his 
body  living  at  his  death,  then  the  testator  subjected  the  pre- 
mises to  certain  charges,  and,  in  default  of  such  issue  male  of 
E.,  he  devised  the  premises  to  certain  grandchildren,  or  such  of 
them  as  should  be  living  at  the  time  of  the  failure  of  issue  of 
E. ;  Lord  Keeper  Henley  held  it  to  be  an  estate  tail' in  E. 

Again,  in  Denn  d.  Geering  v.  Shenton  (h),  where  the  testator 
devised  lands  to  S.  to  hold  to  him  and  the  heirs  of  his  body 
lawfully  to  be  begotten,  and  their  heirs  for  ever,  chargeable 
with  an  annuity  to  M.  for  life;  but  in  case  S.  should  die  with- 
out leaving  issue  of  his  body,  then  the  testator  devised  the 
lands  to  W.  and  his  heirs,  chargeable  as  aforesaid,  and  also 
subject  to  the  payment  of  100£  to  A.  within  one  year  after  W. 
or  his  heirs  should  become  possessed  of  the  premises.  It  was 
contended,  on  the  authority  of  Doe  v.  Laming  (i),  that  the 
words  heirs  of  the  body  might  be  words  of  purchase,  with  these 
superadded  words  of  limitation,  and  that  this  construction  was 
much  strengthened  by  the  circumstance  of  the  legacy  of  100/., 

(e)  2  Ld.  Eaym.  1437,  2  Stra.  729.  mentsdon.  See  also  Alp  ass  v.  WatMns, 

(/)  Morris  d.  Andrews  v.  Le  Gay,  8  T.  E.  516  '^[Marshall  v.  Grime,  29 

noticed  2  Burr.  1102,  and  2  Atk.  249,  L.  J.  Ch.  592.] 

and  more  fully  and  somewhat  differently  (h)  Cowp.   410.      See  also  Alpass  v. 

stated  under  the  name  of  Morris  v.  Ward,  Watkins,  8  T.  E.  516. 

by  Lord  Kenyan,  8  T.  E.  518.  (i)  2  Burr.  1100,  as  to  which,  see 

(0)  1  Ed.  119,  Amb.  358,  Fea.  C.  E.  post. 

126,  where  the  case  is  very  fully  com- 
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which  must  have  referred  to  a  dying  without  issue  at  the  death, 
and  not  to  an  indefinite  failure  of  issue,  which  might  happen  a 
hundred  years  thence.  But  Lord  Mansfield,  and  the  rest  of  the 
Court  of  King's  Bench,  held  it  to  be  a  clear  estate  tail  in  S. 

Even  if  the  devise  over  had  been  made  in  express  terms  to 
depend  on  the  prior  devisee  leaving  no  issue  at  the  time  of  his 
death,  this  would  not,  according  to  the  case  of  Wright  v.  Pear- 
son (k),  have  prevented  the  prior  devisee  taking  an  estate  tail. 

So,  in  Measure  v.  Gee  (I),  where  the  devise  was  to  J.  for  his 
life,  remainder  to  trustees  to  preserve  contingent  remainders, 
and,  after  the  decease  of  J.,  the  testator  devised  the  premises  to 
the  heirs  of  the  body  of  J.  lawfully  to  be  begotten,  his,  her,  and 
their  heirs  and  assigns  for  ever ;  but  in  case  there  should  be  a 
failure  of  issue  of  J.  lawfully  to  be  begotten,  then  over.  It  was 
contended,  that  the  early  cases  on  this  subject  had  been  shaken 
by  modern  decisions;  but  the  Court  of  King's  Bench  con- 
sidered them  to  be  irrelevant  (m),  and  held,  that  the  devise 
vested  an  estate  tail  in  J. 

This  case,  as  well  as  Wright  v.  Pearson,  shows  that  the 
interposition  of  trustees  to  preserve  contingent  remainders  is 
inoperative  to  invest  superadded  words  of  limitation  with  any 
controlling  efficacy. 

The  next  case  in  order  is  Kinch  v.  Ward  (n],  where  a  testator 
devised  freehold  and  leasehold  lands  to  trustees,  in  trust  to 
permit  his  son  T.  to  receive  the  rents  for  his  life,  and,  after  his 
decease,  the  testator  devised  the  same  to  the  heirs  of  the  body  of 
his  said  son  lawfully  begotten,  their  heirs,  executors,  adminis- 
trators and  assigns  for  ever ;  but  in  case  he  should  die  without 
issue,  then  over.  It  was  assumed,  in  the  discussion  of  another 
question,  that  the  devise  of  the  freehold  lands  vested  in  T.  an 
estate  tail. 

And  it  is  clear,  that  the  circumstance  of  the  heirs  of  the 
body  being  directed  to  assume  the  testator's  name  does  not 
constitute  a  ground  for  varying  the  construction,  although  the 
effect  is,  by  enabling  the  ancestor  to  acquire  the  fee-simple,  to 
place  within  his  power  the  means  of  rendering  the  injunction 


(To)  Ante,  p.  335. 

(Z)  5  B.  &  Aid.  910.  See  also  King 
v.  Bwchell,  1  Ed.  424;  Denny.  Puckey, 
5  T.  R.  299  ;  Frank  v.  Stovin,  3  East, 
548,  where  the  word  was  issue,  as  to 
which  see  post. 

(m)  The  only  case  cited  in  Measure  v. 


Gee,  which  afforded  a  shadow  of  opposi- 
tion to  the  principle  of  the  cases  in  the 
text  was  Doe  v.  Go/,  11  East,  668,  which 
had  other  circumstances,  and  has  been, 
as  we  shall  presently  see,  itself  overruled 
by  the  highest  authority,  post. 
(n)  2  S.  &  St.  411. 
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nugatory  (o) ;  this  being,  in  fact,  merely  one  of  the  consequences  CHAP,  xxxvn. 
which  a  testator  does  not  usually  intend  or  foresee,  when  he 
employs  words  that,  in  legal  construction,  make  the  first  taker 
tenant  in  tail,  and  which  consequences,  whether  apprehended 
or  not,  do  not  authorize  the  testator's  judicial  expositor  to 
divert  his  bounty  into  another  channel,  by  giving  to  his  lan- 
guage a  strained  construction,  which  would  make  it  apply  to  a 
different  class  of  objects. 

Thus,  in  the  case  of  Nash  v.  Coates  (p),  where  a  testator 
devised  lands  to  trustees,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  in  trust  for  F.  W.,  then  an  infant,  till  he 
should  arrive  at  the  age  of  twenty-one  years,  upon  his  legally 
taking  and  using  the  testator's  surname;  and  then,  upon  his 
attaining  such  age  and  taking  that  name,  habendum.  to  him  for 
life ;  and  from  and  after  Ms  decease,  to  hold  to  the  trustees 
and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  to 
preserve  contingent  remainders,  in  trust  for  the  heirs  male  of 
F.  W.}  taking  the  testator's  name,  and  the  heirs  and  assigns  of 
such  male  issue  for  ever ;  but  in  default  of  such  male  issue,  then 
over.  It  was  held,  that  the  trustees  did  not  take  the  legal 
estate  in  the  lands  devised  (q),  but  that  F.  W.  had  a  legal 
estate  tail  in  them  on  his  coming  of  age  and  adopting  the 
testator's  surname. 

Down  to  the  very  latest  period  then,  we  have  a  confirmation,  Result  of  the 
if  confirmation  were  wanted,  of  the  inadequacy  of  words  of  cases' 
limitation  in  fee,  annexed  to  heirs  of  the  body,  to  control  their 
operation.  The  only  remark  suggested  by  the  recent  decisions 
is  an  expression  of  surprise  that  adjudication  should  be  deemed 
necessary  on  a  point  so  clearly  settled  by  anterior  decisions; 
and  our  surprise  is  greatly  increased,  when,  in  such  a  state  of 
the  authorities,  we  find  [two]  distinguished  Judges  attempting 
to  found  a  distinction  between  the  two  cases,  on  the  mere 
existence  in  one,  and  the  absence  in  the  other,  of  superadded 
words  of  limitation  (r). 

(o)  Such  a  condition,  too,  if  imposed  (p)  3  B.  &  Ad.  839.     [See  also  Toller 

on  a  person    taking  an    estate    tail  by  v.  Attwood,  15  Q.  B.  929,  stated  post.] 
purchase,  would  (unless  made  a  condition  (q)  On  this  subject,  see  ante,  p.  294. 

precedent)  be  liable  to  be  defeated  by  an  (r)  See  judgment  in  Doe  d.  Bosnall 

enrolled  conveyance,  which,  like  a  com-  v.  Harvey,  4  B.  &  Or.  623,   [and  Mont- 

mon  recovery,  destroys  all  estates  limited  gomery  v.  Montgomery,  3  Jo.  &  Lat.  52; 

in  defeazance  of,  as  well  as  those  which  and  see    observations  on  the  last  case, 

are  made  to  take  effect  after  the  deter-  post, 
mination  of  the  estate  tail. 
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CHAP.  XXXVII, 

Distinction 
•where  the 
•words  of  limi- 
tation change 
the  course  of 
descent. 


Position  of 
Mr.  Preston 
examined. 


But  it  seems,  that  if  the  superadded  words  of  limitation 
operate  to  change  the  course  of  descent,  they  will  convert  the 
words  on  which  they  are  engrafted  into  words  of  purchase; 
as  in  the  case  of  a  devise  to  a  man  for  life,  remainder  to  his 
heirs  and  the  heirs  female  of  their  bodies  (s ) .  And  the  same 
principle  of  course  would  apply  where  a  limitation  to  the  heirs 
male  of  the  body  is  annexed  to  a  limitation  to  the  heirs  female, 
and  vice  versa;  but  the  books  contain  no  such  case,  and  the 
doctrine  rests  entirely  on  the  position  arguendo  of  Anderson, 
in  Shelley's  case,  which,  however,  has  been  since  much  cited 
and  recognized. 

An  eminent  writer  has  laid  it  down  (t)  "  that  as  often  as  the 
superadded  words  are  included  in,  and  do  not  in  their  extent 
exceed  the  preceding  words;  but  the  words  heirs,  ^-c.,  in  the 
several  parts  of  the  gift  are  in  terms,  or  at  least  in  construction 
of  equal  extent,  the  latter  words  are  surplusage,  and  the  pre- 
ceding words,  as  connected  with  the  limitation  to  the  ancestor, 
will  be  taken  to  be  words  of  limitation." 

The  position,  that  the  preceding  words  are  words  of  limita- 
tion where  the  superadded  words  do  not  exceed  them,  seems  to 
be  the  reverse  of  the  established  rule  (u) ;  the  very  case  put  by 
Anderson,  as  an  instance  of  their  being  words  of  purchase,  is  one 
in  which  the  superadded  words  narrowed  the  preceding  words ; 
and,  on  the  other  hand,  we  have  seen  that,  in  all  the  cases  in 
which  the  superadded  words  have  been  held  to  be  inoperative, 
they  have  been  either  equal  to,  or  more  extensive  than,  the 
words  of  limitation  upon  which  they  were  engrafted  (#) . 


Effect  of  super- 
added  -words 
of  modification 
inconsistent 
with  an  estate 
tail. 


II.  We  next  proceed  to  inquire  as  to  the  effect  of  coupling  a 
limitation  to  heirs  of  the  body  with  words  of  modification  im- 
porting that  they  are  to  take  concurrently  or  distributively,  or 
in  some  other  manner  inconsistent  with  the  course  of  devolution 
under  an  estate  tail,  as  by  the  addition  of  the  words  "  share  and 
share  alike,"  or  " as  tenants  in  common"  or  " whether  sons  or 
daughters,"  or  ' '  without  regard  to  seniority  of  age  or  priority  of 
birth"  In  such  cases,  the  great  struggle  has  been  to  determine, 
whether  the  superadded  words  are  to  be  treated  as  explanatory 


(s)  Per  Anderson,  in  Shelley's  case,  1 
Rep.  95  b. 

(t)  1  Preston  on  Estates,  353. 

[(«)  And  see  Fea.  C.  R.  183.    But  see 


Hamilton  v.  West,  10  Ir.  Eq.  Rep.  75,. 
stated  post.] 

(x)  See  ante,  pp.  334,  335. 
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of  the  testator's  intention  to  use  the  term  heirs  of  the  body  in  CHAP,  xxxvu. 
some  other  sense,  and  as  descriptive  of  another  class  of  objects, 
or  are  to  be  rejected  as  repugnant  to  the  estate  which  those 
words  properly  and  technically  create.  It  will  be  seen  by  an 
examination  of  the  following  cases,  that,  after  much  conflicting 
decision  and  opinion,  the  latter  doctrine  has  prevailed,  [even 
where  words  of  limitation  are  superadded  to  words  of  modi- 
fication,] a,nd  it  seems  to  stand  on  the  soundest  principles  of 
construction.  Those  principles  were  violated,  it  is  conceived,  in 
permitting  words  of  a  clear  and  ascertained  signification  to  be 
cut  down  by  expressions,  from  which  an  intention  equally 
definite  could  not  be  collected.  The  inconsistent  clause  shews  Expressions 

only  that  the  testator  intended  the  heirs  of  the  body  to  take  in  ^'a(*fd. to 

J  t  J  the  limitation 

a  manner,  in  which,  as  such,  they  could  not  take;  not  that  "to  heirs  of 
persons  other  than  heirs  were  meant  to  be  the  objects.  To  * 
make  expressions  of  this  nature  the  ground  of  such  an  inter- 
pretation is  to  sacrifice  the  main  scope  of  the  devise  to  its 
details.  The  Courts  have,  therefore,  wisely  rejected  the  con- 
struction which  reads  heirs  of  the  body  with  such  a  context  as 
meaning  children,  and  thereby  restricts  the  testator's  bounty  to 
a  narrower  range  of  objects ;  for,  it  will  be  observed,  that 
although  children  are  included  in  heirs  of  the  body,  yet  the 
converse  of  the  proposition  does  not  hold,  for  an  estate  tail  is 
capable  of  transmission  through  a  long  line  of  objects  whom  a 
gift  to  the  children  would  never  reach  (as  grandchildren  and 
more  remote  descendants) ;  to  say  nothing  of  the  difference  in 
the  order  of  its  devolution. 

This  rule  of  construction  is  supported  by  a  series  of  decisions, 
commencing  from  an  early  period,  and  sufficiently  numerous 
and  authoritative  to  outweigh  any  opposing  decision  and  dicta 
which  can  be  adduced. 

Thus,  in  the  case  of  Doe  d.  Candler  v.  Smith  (y],  where  a   "For  ever  as 
testator  devised  his  freehold  lands  to  his  daughter  A.,  and  the 
heirs  of  her  body  lawfully  to  be  begotten,  for  ever,  as  tenants  in  ^ 

common,  and  not  as  joint-tenants ;  and  in  case  his  said  daughter 

(y)  7  T.  R.  532.  It  should  be  stated  particular  intention  on  which  some  of 
that  the  reader  will  not  find  in  this  and  •  these  decisions  proceed,  the  writer  has 
some  of  the  other  cases  of  the  same  class  felt  himself  authorized  to  rest  them  on 
any  distinct  recognition  of  the  principle  the  former  ground.  An  able  and  ex- 
stated  in  the  text ;  but  as  that  principle  tended  examination  of  most  of  the  cases 
is  sanctioned  by  the  later  cases,  and  stated  in  this  chapter  may  be  found  in 
affords  a  more  intelligible  and  definite  Mr.  Hayes's  "Inquiry." 
guide  than  the  doctrine  of  general  and 

z  2 


34-0  HEIRS    OP    THE    BODY,    V. 1TH    WORDS 

CHAP,  xxxvir.  should  happen  to  die  before  twenty-one,  or  without  having  issue 
on  her  body  lawfully  begotten,  then  over ;  Lord  Kenyan  and 
the  other  Judges  of  the  Court  of  King's  Bench  held,  that  the 
daughter  took  an  estate  tail. 

"Whether  sons       go,  in  Pierson  v.   Vickers  (z),   where  a  testator  devised  his 

as  tenants' in      estates  at  B.  unto  his  daughter  A.,  and  to  the  heirs  of  her  body 

common,"          lawfully  to  be  begotten,  whether  sons  or  daughters,  as  tenants  in 

common,  and  not  as  joint-tenants  ;  and  in  default  of  such  issue, 

over ;  Lord  Ellenborough  and  the  other  Judges  of  the  Court  of 

King's  Bench  held,  on  the  authority  of  the  last  case,  and  Doe  v. 

Cooper  (a),  that  the  daughter  took  an  estate  tail. 

Again,  in  the  case  of  Bennett  v.  Earl  of  Tankerville  (£), 
where  the  devise  was  to  the  use  of  A.  and  his  assigns  for  his 
life,  without  impeachment  of  waste,  and  after  his  decease,  to 
the  heirs  of  his  body,  to  take  as  tenants  in  common,  and  not  as 
joint-tenants ;  and  in  case  of  his  decease  without  issue  of  his 
body,  then  over :  Sir  W.  Grant,  M.  R.,  held  that  the  devisee 
took  an  estate  tail. 

j^su^nares>  So,  in  Doe  d.  Cole  v.  Goldsmith  (c),  where  a  testator  devised 
should  appoint,  his  lands  to  his  son  F.  to  hold  to  him  and  his  assigns  for  his 
natural  life,  and  immediately  after  his  decease  the  testator 
devised  the  same  unto  the  heirs  of  his  body  lawfully  to  be 
begotten,  in  such  parts,  shares  and  proportions,  manner  and 
form,  as  F.  should  by  will  or  deed  devise  or  appoint,  and  in 
default  of  such  heirs  of  his  body  lawfully  to  be  begotten,  then 
immediately  after  his  decease  the  testator  devised  the  premises 
over  to  another  son,  J.,  in  fee.  It  was  held,  by  the  Court  of 
Common  Pleas,  that  F.  took  an  estate  tail.  Gibbs,  C.  J., 
observed  that  it  was  the  testator's  evident  intent  that  the 
estate  should  not  go  over  to  J.  until  all  the  " heirs  of  the  body" 
of  F.  were  extinct. 

Observations.  In  this  and  several  of  the  preceding  cases,  much  stress  was 
laid  on  the  words  "  in  default  of  issue/'  or  ' ( in  default  of  heirs 
of  the  body,"  occurring  in  the  devise  over,  or  rather  in  the 
clause  introducing  such  devise,  as  demonstrating  a  "general 
intent"  that  the  estate  was  not  to  go  over  until  a  general 
failure  of  issue  of  the  first  taker ;  but  it  is  difficult  to  under- 
stand how  this  intention  could  be  rendered  more  distinctly  and 

(2)  5   East,    548.      [See   Grimson  v.  (a)  1  East,  227,  stated  post. 

Doion.ing,  4  Drew.  125,  where  the  estate  (b)  19  Ves.  170. 

to  A.  was  expressly  for  life.]  (c)  7  Taunt.  209,  2  Marsh.  517. 
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unequivocally  apparent  by  such  referential  language  than  by  an    OHAP.  xxxvn. 
express  devise  to  these  very  objects. 

We  now  proceed  to  the  important  case  ofJessonv.  Wright  (d),  in  such  shares 
which  was   as  follows.     A  testator  devised  to  W.  certain  real  appoint,  and  if 
estate  for  the  term  of  his  natural  life,  he  keeping  the  buildings  &«'  on€  child> 
in  tenantable  repair ;  and  after  W/s  decease  devised  the  same 
to  the  heirs  of  the  body  of  W.  lawfully  issuing,  in  such  shares 
and  proportions  as  W.  by  deed  or  will  should  appoint,  and  for 
want  of  such  appointment,  then  to  the  heirs  of  the  bocfy  of  W. 
lawfully  issuing,  share  and  share  alike,  as  tenants  in  common, 
and  if  but  one  child,  the  whole  to  such  only  child ;  and  for  want 
of  such  issue,  then  over.     It  was  held  by  the  Court  of  King's  Case  of  Doe  v. 
Bench  that  W.  took  an  estate  for  life  only,  with  remainder  to 
his  children  for  life  as  tenants  in  common.     A  writ  of  error  was 
brought  in  the  House  of  Lords,  which  Court,  after  a  very  full 
argument,  reversed  the  decision.     Lord  Eldon  observed:  "It  is  Judgment  of 
definitively  settled,  as  a  rule  of  law,  that  where  there  is  a  par-  p^proc. 
ticular  and  a  general  or  paramount  intent,  the  latter  shall  prevail, 
and  Courts  are  bound  to  give  effect  to  the  paramount  intent  (e). 
The  decision  of  the  Court  below  has  proceeded  upon  the  notion 
that  no  such  paramount  intent  was  to  be  found  in  the  will." 
His  Lordship  then  read  the  devise,  observing,  that  if  he  stopped  Lord  Eidon's 
at  the  end  of  the  first  devise  to  W.,  it  was  clear  that  he  was  to  observations- 
take  for  life  only;  if  at  the  end  of  the  first  following  words, 
''lawfully  issuing/'  he  would,  notwithstanding  the  express  estate 
for  life,  be  tenant  in  tail :  "  and  in  order  to  cut   down  this 
estate/'  continued  his  Lordship,  "it  is  absolutely  necessary  that 
a  particular  intent  should  be  found  to  control  and  alter  it,  as 
clear  as  the  general  intent  here  expressed.     The  words  '  heirs 
of  the  body '  will  indeed  yield  to  a  particular  intent  that  the 
estate  shall  be  only  for  life,  and  that  may  be  from  the  effect  of 
superadded  words,   or  any  expressions  shewing  the  particular 
intent  of  the  testator,  but  that  must  be  clearly  intelligible  and 
unequivocal.     The  will  then  proceeds,  '  in  such  shares  and  pro- 
portions as  he  the  said  W.  shall  by  deed,  &c.,  appoint/     Heirs 
of  the  body  mean  one  person  at  any  given  time,  but  they  com- 

(d)  2  Bligh,  1  ;  from  which  the  state-  to  the  uncontrolled  force  of   the  words 
merit  of  the  will  is  here  taken.  heirs  of  the  body  contain  a  more  satisfac- 

(e)  By    ' '  general    intent "    his  Lord-  tory  explanation  of  the   principle   than 
ship   must  be    understood  to  mean    an  these  passages.     Lord  Redesdale,  it  will 
intent  to  include  heirs  of  the  body  in  the  be    seen,    strenuously   insists  upon  this 
gift.     It  is  submitted  that  those  parts  of  being  the  true  ground  of  the  decision, 
the  judgment  in  which  Lord  Eldon  refers 
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CHAP,  xxxvii.  prehend  all  the  posterity  of  the  donee  in  succession.  W.  there- 
Jesson  v.  fore  could  not  strictly  and  technically  appoint  to  heirs  of  the 
Wright.  body.  This  is  the  power,  and  then  come  the  words  of  limi- 

tation over  in  default  of  execution  of  the  power, — '  and  for 
want  of  such  gift,  &c.,  then  to  the  heirs  of  the  body,  &c.,  share 
and  share  alike,  as  tenants  in  common/  It  has  been  powerfully 
argued  (and  no  case  was  ever  better  argued  at  this  bar),  that 
the  appointment  could  not  be  to  all  the  heirs  of  the  body  in 
succession  for  ever,  and,  therefore,  that  it  must  mean  a  person, 
or  class  of  persons,  to  take  by  purchase ;  that  the  descendants 
in  all  time  to  come  could  not  be  tenants  in  common;  that 
'heirs  of  the  body,'  in  this  part  of  the  will,  must  mean  the  same 
class  of  persons  as  the  '  heirs  of  the  body '  among  whom  he  had 
before  given  the  power  to  appoint ;  and,  inasmuch  as  you  here 
find  a  child  described  as  an  heir  of  the  body,  you  are  therefore 
to  conclude  that  heirs  of  the  body  mean  nothing  but  children. 
Against  such  a  construction  many  difficulties  have  been  raised 
on  the  other  side;  as,  for  instance,  how  the  children  should 
take  in  certain  events,  as  where  some  of  the  children  should  be 
born  and  die  before  others  come  into  being.  How  is  this 
limitation,  in  default  of  appointment  in  such  case,  to  be  con- 
strued and  applied  ?  The  defendants  in  error  contend,  upon  the 
construction  of  the  words  in  the  power,  and  the  limitation  in 
default  of  appointment,  that  the  words  'heirs  of  the  body' 
mean  some  particular  class  of  persons  within  the  general  de- 
scription of  heirs  of  the  body;  and  it  was  further  strongly 
insisted  that  it  must  be  children,  because  in  the  concluding 
clause  of  the  limitation  in  default  of  appointment  the  whole 
estate  is  given  to  one  child,  if  there  should  be  only  one.  Their 
construction  is,  that  the  testator  gives  the  estate  to  W.  for  life, 
and  to  the  children  as  tenants  in  common  for  life.  How  they 
could  so  take,  in  many  of  the  cases  put  on  the  other  side,  it  is 
difficult  to  settle.  Children  are  included  undoubtedly  in  heirs 
of  the  body ;  and  if  there  had  been  but  one  child,  he  would 
have  been  heir  of  the  body,  and  his  issue  would  have  been  heirs 
of  the  body;  but  because  children  are  included  in  the  words 
f  heirs  of  the  body,3  it  does  not  follow  that  heirs  of  the  body 
must  mean  only  children,  where  you  can  find  upon  the  will  a 
more  general  intent  comprehending  more  objects.  Then  the 
words  '•for  ivant  of  such  issue 3  which  follow,  it  is  said,  mean 
for  want  of  children ;  because  the  word  such  is  referential,  and 
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the  word  child  occurs  in  the  limitation  immediately  preceding.  CHAP,  xxxvu. 
On  the  other  hand  it  is  argued,  that  heirs  of  the  body,  being  jesson  v. 
the  general  description  of  those  who  are  to  take,  and  the  words  wnght. 
1  share  and  share  alike  as  tenants  in  common/  being  words  upon 
which  it  is  difficult  to  put  any  reasonable  construction,  children 
would  be  merely  objects  included  in  the  description,  and  so 
would  an  only  child.  The  limitation,  { if  but  one  child,  then  to 
such  only  child/  being,  as  they  say,  the  description  of  an  indi- 
vidual who  would  be  comprehended  in  the  terms  '  heirs  of  the 
body/  '  for  want  of  such  issue/  they  conclude,  must  mean  for 
want  of  heirs  of  the  body.  If  the  words  '  children 3  and  '  child ' 
are  so  to  be  considered  as  merely  within  the  meaning  of  the 
words  heirs  of  the  body,  which  words  comprehend  them  and 
other  objects  of  the  testator's  bounty,  (and  I  do  not  see  what 
right  I  have  to  restrict  the  meaning  of  the  word  issue  (/),)  there 
is  an  end  of  the  question/5 

Lord  Redesdale  said :  "  There  is  such  a  variety  of  combination  Lord 
in  words,  that  it  has  the  effect  of  puzzling  those  who  are  to  Redesdale- 
decide  upon  the  construction  of  wills.  It  is  therefore  necessary 
to  establish  rules,  and  important  to  uphold  them,  that  those  who 
have  to  advise  may  be  able  to  give  opinions  on  titles  with  safety. 
From  the  variety  and  nicety  of  distinction  in  the  cases,  it  is  dif- 
ficult for  a  professional  adviser  to  say  what  is  the  estate  of  a 
person  claiming  under  a  will.  It  cannot  at  this  day  be  argued 
that,  because  the  testator  uses  in  one  part  of  his  will  words 
having  a  clear  meaning  in  law,  and  in  another  part  other  words 
inconsistent  with  the  former,  that  the  first  words  are  to  be  can- 
celled or  overthrown.  In  Colson  v.  Colson  (g),  it  is  clear  that 
the  testator  did  not  mean  to  give  an  estate  tail  to  the  parent. 
If  he  meant  anything  by  the  interposition  of  trustees  to  support 
contingent  remainders,  it  was  clearly  his  intent  to  give  the 
parent  an  estate  for  life  only.  It  is  dangerous,  where  words 
have  a  fixed  legal  effect,  to  suffer  them  to  be  controlled  without 
some  clear  expression  or  necessary  implication.  In  this  case, 
it  is  argued  that  the  testator  did  not  mean  to  use  the  words 
t  heirs  of  the  body '  in  their  ordinary  legal  sense,  because  there 

(/)  But  these  words,  it  is  submitted,  children,    refer  to   those    objects.      See 

derive  all  their  force  from  the  terms  of  Rex  v.   Marquess    of   Stafford,  7  East, 

the  preceding  devise,  having  in  them  selves  521  ;  Doe  d.  Tooleyv.  Gunniss,  4  Taunt, 

no  independent  operation  whatever  ;  for  313  ;  and  other  cases  stated  post, 
it  is  settled  that  the  words  "in  default  (g)  2  Stra.  1125. 

of  such   issue,"  preceded  by  a  gift  to 
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CHAP.  XXXVIT.   are  other  inconsistent  words ;  but  it  only  follows  that  he  was 

Jesson,  v.  ignorant  of  the  effect  of  the  one  or  of  the  other.     All  the  cases 

Wright.  but  Doe  v.  Goff(h)   decide  that  the  latter  words,  unless  they 

contain  a  clear  expression,  or  a  necessary  implication  of  some 

intent,  contrary  to  the  legal  import  of  the  former,  are  to  be 

Lord  rejected.    That  the  general  intent  should  overrule  the  particular, 

statement  of       *'*  not  ^e  mos*  accura^e  expression  of  the  principle  of  decision. 

the  principle  of  The  rule  is,  that  technical  words  shall  have  their  legal  effect 

the  decision.  7         ./•  z.  .    •  ',  j     • .    •  7 

unless  from  subsequent  inconsistent  words  it  is  very  clear  that 

the  testator  meant  otherwise.  In  many  cases, — in  all,  I  believe, 
except  Doe  v.  Goff(i) — it  has  been  held,  that  the  words  'tenants 
in  common'  do  not  overrule  the  legal  sense  of  words  of  settled 
meaning.  In  other  cases,  a  similar  power  of  ^appointment  has 
been  held  not  to  overrule  the  meaning  and  effect  of  similar 
words.  It  has  been  argued,  that  heirs  of  the  body  cannot  take 
as  tenants  in  common ;  but  it  does  not  follow  that  the  testator 
did  not  intend  that  heirs  of  the  body  should  take,  because  they 
cannot  take  in  the  mode  prescribed.  This  only  follows,  that 
having  given  to  heirs  of  the  body,  he  could  not  modify  that  gift 
in  the  two  different  ways  which  he  desired,  and  the  words  of 
modification  are  to  be  rejected.  Those  who  decide  upon  such 
cases  ought  not  to  rely  on  petty  distinctions,  which  only  mis- 
lead parties ;  but  look  to  the  words  used  in  the  will.  The  words 
'  for  want  of  such  issue '  are  far  from  being  sufficient  to  overrule 
the  words  '  heirs  of  the  body '  (j) .  They  have  almost  constantly 
been  construed  to  mean  an  indefinite  failure  of  issue,  and  of 
themselves  have  frequently  been  held  to  give  an  estate  tail.  In 
this  case  the  words  ( issue '  cannot  be  construed  children, 
except  by  referring  to  the  words  '  heirs  of  the  body/  and  in 
referring  to  those  words  they  shew  another  intent.  The  defend- 
ants in  error  interpret  '  heirs  of  the  body'  to  mean  children  only, 
and  then  they  say  the  limitation  over  is  in  default  of  children ; 
but  I  see  no  ground  to  restrict  the  words  '  heirs  of  the  body '  to 
mean  children  in  this  will." 

Effect  of  limi-         So  in  Doe  d.  Bosnall  v.  Harvey  (k),  where  a  testator  devised 
his  real  €state>  subject  to  his  debts  and  legacies,  to  T.  for  the 

(h)  Infra,  351.  vise,  meant  children  (but  which  his 

(i)  But  see  cases  infra.  Lordship  shows  incontrovertibly  they  did 

(f)  It  could  not  for  a  moment  be  con-  not),  then  the  words  "for  want  of  such 

tended  that  these  words  overruled  heirs  issue"  meant  for  want  of  such  children. 

of  the  body.     The  argument  was,  that  if  See  note,  p.  3i3. 

those  words,  as  used  in  the  preceding  de-  (k)  4  B,  &  Cr.  610. 
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term  of  his  natural  life,  and  after  the  determination  of  that    CHAP,  xxxvn. 
estate,  to  A.  and  B.  and  their  heirs,  during  the  life  of  T.  to  gent  remain- 
preserve  contingent  remainders;  and  after  the  decease  of  T.  the  ders- 
testator  devised  the  same  to  and  among  all  and  every  the  heirs 
of  the  body  of  T.,  as  well  female  as  male,  lawfully  to  be  begotten,   «  AS  well 
such  heirs,  as  well  female  as  male,  to  take  as  tenants  in  common,  [^^  ^  male 
and  not  as  joint-tenants  ;  and  for  default  of  such  issue,  over,  tenants  in 
The  lands  were  gavelkind.      It  was  held  that  T.  took  an  estate  common»"  &c- 
tail;  Abbott,  C.  J.,  observing,  —  "that  though  the  heirs  could  not 
take  by  descent  as  tenants  in  common,  but  would  be  coparceners, 
yet  it  was  not  to  be  inferred  because  they  could  not  take  in  the 
particular  mode  prescribed  by  the  testator,  that  therefore  they 
were  not  to  take  at  all." 

Again,  in  the  case  of  Doe  d.  Atkinson  v.  Featherstone  (I),   "Equally  to 
where  a  testator  devised  to  J.,  and  E.  his  wife,  for  the  term  of  amongst  them, 
their  natural  lives,  and  for  the  life  of  the  longer  liver  of  them,  share  and  share 
and  after  the  decease  of  the  survivor  he  devised  to  the  heirs  of 
the  body  of  E.  by  J.,  already  begotten  or  to  be  begotten,  to  be 
equally  divided  amongst  them,  share  and  share  alike.     It  was 
held,  on  the  authority  of  Jesson  v.  Wright,  that  E.  took  [an] 
estate  tail,  and  not  (as  had  been  contended)  [an]  estate  for  life, 
with  remainder  to  the  children  [of  E.  and  J. 

And  in  Crimson  v.  Downing  (m),  where  the  testator  devised  Devise  of 

"  estate"  to 

"the  said  estate3'  to  A.  for  life  with  remainder  to  the  heirs  of  heirs  of  the 


his  body  lawfully  begotten  for  ever  equally,  share  and  share 
alike,  sons  and  daughters,  but  if  A.  should  die  without  heirs  or  alike." 
heir  "  then  over,   Sir  R.  Kindersley,  V.C.,  held  that  A.  took  an 
estate  tail. 

As  neither  words  of  limitation  to  the  heirs  general  of  the  Words  of  limi- 


heirs   of  the   body,   nor   words   of  modification  added  to  the 


limitation  to  the  heirs  of  the  body  will,  when  occurring  singly,  modiacation 
,.,,,..,.,  J  M1  Al  "      ineffectual. 

make  the  heirs  take  by  purchase,  so  neither  will  the  two  expres- 
sions when  found  together  in  the  same  will  have  any  such  effect. 

Thus,  in  the  recent  case  of  Toller  v.  Attwood  (n),  there  was  a   "  Heirs  male 
devise  to  the  use  of  E.,  a  married  woman,  for  her  separate  use  ^  attain 
for   life,  with  remainder  ,to   trustees   to   preserve   contingent  twenty-one  and 
remainders,  with  remainder  to  the  use  of  the  heirs  male  of  the 
body  of  E.  to  be  begotten,   who  shall  live  to  attain  the  age  of 
twenty-one  years,  and  to  his  heirs  and  assigns  for  ever  ;  but  in 

(I)  1  B.  &  Ad.  914.  (n)  15  Q.  B.  929.     The  trustees  were 

[(TO)  4  Drew.  125.  held  to  take  the  fee,  ante,  p.  273. 
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CHAP.  XXXVII. 


Lord  St. 
Leonards'  re- 
marks on  Doe 
v.  Jesson. 


Lord 

Brougham's 
distinction  be- 
tween words  of 
modification 
and  explana- 
tion. 


[default  of  such  heirs  male,  or  there  being  such,  he  or  they 
should  die  before  he  or  either  of  them  should  attain  the  age  of 
twenty-one  years  without  lawful  issue,  then  over.  It  was  held 
by  the  Court  of  Queen's  Bench  that  the  words  "  who  shall  live, 
&c."  could  not  restrict  the  force  of  the  previous  limitation,  and 
that  E.  took  an  estate  tail,  citing  the  rule  as  distinctly  and 
emphatically  laid  down  in  Jesson  v.  Doe,  that  technical  words 
should  have  their  legal  effect  unless  from  subsequent  incon- 
sistent words  it  was  very  clear  that  the  testator  meant  other- 
wise; and  in  this  case  the  form  of  the  gift  over  rather  favouring 
the  conclusion  of  an  estate  tail  in  E.,  than  of. a  limitation  by 
purchase  to  her  sons.  The  Court  did  not  advert  to  the  form  of 
the  limitation  being  "  to  his  heirs  and  assigns,"  as  shewing 
that  one  person  only  was  intended  to  take  at  one  time  as  heir 
of  the  body,  and  as  strengthening  the  conclusion  that  "  heirs  of 
the  body  "  must  be  held  to  be  words  of  limitation  in  order  to 
let  in  all  the  issue  (o). 

It  is  true  that  Lord  St.  Leonards  has  gone  so  far  as  to  say  (p) 
that  Doe  v.  Jesson  only  decided  that  the  words  "  heirs  of  the 
body  "  should  operate  as  words  of  limitation  where  otherwise 
the  issue  could  not  take  estates  of  inheritance,  and  that  it  did 
not  follow  that  the  same  rule  was  to  be  applied  where  the 
children  taking  as  purchasers  were  entitled  to  estates  tail  (i.  e. 
estates  of  inheritance).  But  in  Grimson  v.  Downing  (<?),  Sir 
R.  T.  Kindersley,  V.C.,  said  he  did  not  think  the  Chancellor 
intended  to  imply  that  wherever  there  were  words  which  would 
carry  the  fee,  there  "  heirs  of  the  body  "  should  not  be  con- 
strued as  words  of  limitation,  and  that,  but  for  the  absence 
of  those  words,  Jesson  v.  Wright  would  have  been  otherwise 
decided  (r). 

Again,  in  the  case  of  Fetherston  v.  Fetherston  (s)}  Lord 
Brougham  said  that  such  was  the  force  of  the  words  ' ( heirs  of 
the  body,"  that  it  might  be  almost  laid  down  as  a  general  rule 
that  no  other  provision  of  a  will  is  sufficiently  strong  to  over- 


[(o)  See  post,  Chap.  XXXIX.  sect.  2. 

(p)  3  Jo.  &  Lat.  55. 

(q)  4  Drew.  133. 

(r)  In  the  case  of  Roddy  v.  Fitzgerald, 
6  H.  of  L.  Ca.  881,  882,  Lord  Wensley- 
dale  doubted  whether  the  word  "issue" 
was  not  as  strictly  technical  as  "heirs  of 
the  body,"  and  whether  it  did  not  require 
as  explicit  a  context  to  divert  it  from  its 
primary  meaning  as  the  latter  expression 


(sed.  qu. — see  cases  cited  post).  At  the 
same  time  he  agreed  that  this  effect  was 
produced  where  "issue"  was  used  with 
words  of  limitation  and  words  of  distri- 
bution too  :  his  Lordship  would,  there- 
fore, hold  the  like  effect  to  be  produced 
when  the  expression  ussd  was  "heirs  of 
the  body." 
(*)  3  01.  &  Fin.  67,  77. 
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[rule  this  tendency  and  make  them  words  of  purchase  which    CHAP,  xxxvn. 

does  not  fall  within  the  exception  (t),  where  the  testator  has 

in  his  will  explained  the  sense  in  which  he  meant  to  use  those 

words,  so  as  to  shew  that  his  meaning  was  other  than  what  at 

first  sight  it  appears  to  be.     There  is  thus,  supposing  we  adopt 

Lord  Brougham's  phraseology,  an  important  distinction  between 

words  modifying  and  words  explaining  a  limitation  to  heirs  of 

the  body.] 

The  preceding  cases  present  many  shades  of  difference,  but  Observations. 
they  all  concur  in  establishing  the  principle,  that  words  of  incon- 
sistent modification  engrafted  on  a  limitation  to  heirs  of  the 
body  are  to  be  rejected.     It  follows,  then,  that  every  decision 
not  strictly  reconcilable  with  this  principle  may  be  regarded  as 
overruled  by  them.     How  far  the  line  of  cases  about  to  be  Cases  In  which 
stated  falls  under  the  remark,   the  reader  will  form  his  own  exPressi°ns 

were  held  to 

opinion,  keeping  in  view  the  general  scope  of  the  reasoning  of  control  "  heirs 
Lord  Eldon  and  Lord  Redesdale,  in  Jesson  v.  Wright,  and  their  ° 
pointed  reprobation  of  "  petty  distinctions." 

In  Doe  d.  Browne  v.  Holmes  (u),  the  devise  was  to  L.  for  life,  To  "heirs 
with  impeachment  of  waste,  remainder  unto  the  heirs  male  or  ™  ever.61* 
female  lawfully  to  be  begotten  of  the  body  of  L.  for  ever,  they 
paying  certain  sums  thereout.  The  Court  inclined  to  the  opinion 
that  this  was  not  an  estate  tail  in  L.,  but  a  contingent  remainder 
in  fee  to  the  issue ;  but  it  was  unnecessary  to  decide  the  ques- 
tion, as  a  recovery  had  been  suffered,  which  had  either  barred 
the  entail,  or  destroyed  the  contingent  remainder.  This  case 
seems  to  be  destitute  of  even  the  slender  grounds  upon  which 
the  construction  of  an  estate  tail  is  commonly  resisted  in  cases 
of  this  nature,  nor  did  the  Court,  it  will  be  perceived,  assume 
to  decide  the  point. 

Another  case  which  must  be  classed  with  this  series,  is  Doe  d.    '<  AS  well 
Long  v.  Laming  (#),  where  a  testator  devised  gavelkind  lands  to  females  as 
his  niece  A.  and  the  heirs  of  her  body  lawfully  begotten  or  to  be  their  heirs." 
begotten,  as  well  females  as  males,  and  to  their  heirs  and  assigns 
for  ever,  to  be  divided  equally,  share  and  share  alike,  as  tenants 
in  common.     A.  died  in  the  testator's  lifetime.     Lord  Mansfield 
said  the  devise  could  not  take  effect  at  all,  but  must  be  abso- 
lutely void  unless  the  heirs  took  as  purchasers ;  that  the  term 
heirs  in  the  plural,  in  the  case  of  gavelkind  lands,  answered  to 

(t)  See  this  exception  treated  of  in  the  (it)  3  Wils.  237,  241,  2  W.  Bl.  777. 

next  section  of  this  chapter.]  (a;)  2  Burr.  1100. 
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CHAP,  xxxvu.  the  term  heir  in  the  singular  in  the  common  case  of  lands  not 
being  gavelkind ;  that  the  testator  mentioned  females  not  only 
expressly  and  particularly,  but  even  prior  to  males ;  and  that  it 
was  clear  that  he  did  not  mean  that  the  lands  should  go  in  a 
course  of  descent  in  gavelkind.  Influenced  by  these  and  other 
such  considerations,  the  Court  held  the  true  construction  of  the 
devise  to  be,  that  the  children  of  A.  took  estates  in  fee. 

•FeW  CaS6S  haVG  been  m°re  Cited  than  tllis<     There  beinS  bot]l 
words  of  limitation  and  words  of  distribution  annexed  to  "  heirs 

of  the  body"  it  has  been  commonly  relied  upon  as  an  authority 
for  giving  to  both  those  circumstances  occurring  conjunctively 
the  operation  of  changing  heirs  of  the  body  into  children.  It 
is  observable  that  the  Court  had  to  encounter,  not  only  the  diffi- 
culty of  doing  this  violence  to  the  words,  but  also  that  of  reading 
the  limitation  to  the  heirs  as  a  remainder  •  for  the  devise  was  to 
A.  and  the  heirs  of  her  body  in  one  entire  unbroken  clause,  and 
not  to  A.  for  life,  remainder  to  the  heirs ;  and,  therefore,  even 
if  the  devise  had  been  expressly  to  children,  they  must  have 
taken  jointly  with  their  parent,  or  not  at  all ;  indeed  so  strongly 
is  the  impossibility  of  reading  the  devise  to  the  children  as  a 
remainder  felt  in  such  cases,  that  where  they  cannot  take  jointly 
with  their  parent,  on  account  of  their  non-existence  when  the 
devise  takes  effect,  the  word  children  is,  we  shall  see  in  the  next 
chapter,  actually  construed  as  a  word  of  limitation,  in  order  to 
give  the  parent  an  estate  tail  which  may  devolve  upon  the 
children,  this  being,  it  is  considered,  the  only  means  of  prevent- 
ing the  total  failure  of  the  testator's  intention  in  their  favour. 
Such  cases  form  a  singular  contrast  to  the  construction  adopted 
in  Doe  v.  Laming. 

Doe  v.  Laming       As  to  the  circumstances  of  the  land  being  gavelkind,  this 
Doe"    extraordinary  ground  of  distinction  is  now  overturned  by  the 
Harvey.         case  of  Doe  d.  Bosnall  v.  Harvey  (y),  which,  it  is  observable,  has 
all  the  ingredients  that  have  been  relied  upon  by  the  Judges 
who  decided,  or  who  have  since  cited  Doe  v.  Laming,  viz.  the 
land  being  gavelkind ;  there  being  words  to  carry  the  fee  to 
the  children,  if  the  devise  had  been  construed  as  designating 
them  (z) ;  and,  lastly,  there  being  a  direction  that  females  should 

(y)  4  B.  &  Cr.  616,  stated  ante,  344  ;  used  in  the  description  of  the  subject- 

[see  accord,  per  Lord  Brougham,  3  Cl.  &  matter  of  the  preceding  devise,  would 

Fin.  77.]  clearly  have  extended  to  the  devise  in 

(*)  In  Doe  v.  Harvey,  the  word  estate,  question.       This     makes    Mr.     Justice 
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take  as  well  as  males,  and  the  whole  as  tenants  in  common.  CHAP,  xxxvn. 
We  might  then  reasonably  have  hoped  never  to  hear  the  case 
of  Doe  v.  Laming  again  cited  as  an  authority  in  a  court  of  law. 
The  circumstance  that  the  devise  would  have  lapsed  if  the 
devisee  had  taken  an  estate  tail,  seems  to  have  had  an  undue 
influence  on  Lord  Mansfield's  mind,  and  the  case  may  be 
regarded  as  one  of  those  in  which  this  distinguished  Judge 
suffered  the  established  rules  of  construction  to  be  violated,  in 
order  to  avoid  hardship  in  the  particular  instance.  [ 

[However,  in  the  case  of  Montgomery  v.  Montgomery  (a),  Sir  Remarks  of  Sir 
Edward  Sugden,  C.,  said,  that  though  Doe  v.  Laming  had  been  ]joe  Vt 
sometimes  questioned,  he  thought  it  properly  fell  within  the 
fourtn  exception  mentioned  by  Mr.  Justice  Blackstone  in  his 
judgment  in  Perrin  v.  Blake  (b)  ;  namely,  where  the  testator 
has  superadded  fresh  limitations,  and  grafted  other  words  of 
inheritance  upon  the  heirs  to  whom  he  has  given  the  estate. 
Mr.  Justice  Blackstone  does  indeed  himself  (c)  class  Doe  v. 
Laming  within  his  fourth  exception,  but  he  also  classes  it  under 
his  third  exception,  namely,  where  words  of  explanation  are 
added  to  the  words  "  heirs  of  the  body  ;"  and,  at  the  time  he 
wrote,  this  certainly  (if  any)  was  the  only  exception  under  which 
to  class  it,  though  that  exception,  so  far  as  it  applies  to  such 
words  as  those  in  Doe  v.  Laming,  namely,  "  female  as  well  as 
male,  and  to  take  as  tenants  in  common/-'  has,  as  we  have  seen, 
been  expressly  overruled  by  Jesson  v.  Wright;  moreover,  we 
have  Lord  Northingtons  authority,  that  in  his  time  there  was 
no  case  in  the  books  where  "  heirs,"  used  in  the  plural  number 
with  words  of  limitation  added,  had  been  held  words  of  pur- 
chase (d).  It  is  impossible,  therefore,  to  come  to  any  other 
conclusion  than  that  the  cases  did  not,  in  Mr.  Justice  Black- 
stone's  time,  nor  have  they  since,  recognized  his  fourth  exception 
as  applying  to  cases  where  the  word  "heirs"  in  the  plural 
number  is  used  ;  that  exception  must  be  taken  to  apply  solely 
to  cases  in  which  the  word  '  '  heir  "  in  the  singular  is  used,  as  in 
Archer's  case  (e),  or  where  the  line  of  descent  is  altered  as  in 
the  case  put  by  Anderson,  C.  J.,  in  Shelley's  case  ;  and  this 


observation,   in  regard  to  Doe  presented  by  the  actual  circumstances  of 

v.  Laming  before  adverted  to  (ante),  the  the  case. 

more  extraordinary  ;  for  the  alleged  dis-  [(a)  3  J.  &  Lat.  52. 

tinction  with    respect  to   the  words    of  (6)  Harg.  Law  Tracts,  506. 

limitation  occurring  in  that  case  was  not  (c)  See  ibid. 

only  altogether  untenable  according  to  the  .  (d)  1  Ed.  432. 

doctrine  of  the  authorities,  but  was  not  (e)  Ante,  p.  300 
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CHAP.  XXXVII. 


"Without  any 
respect  to 
seniority  of 
age,  &c." 


Observations 
upon  Doe  v. 
Ironmonger. 


[conclusion  is  abundantly  confirmed  (if  confirmation  is  wanted) 
by  the  recent  case  of  Toller  v.  Attwood  (/)  decided  since  that 
of  Montgomery  v.  Montgomery,  and  in  which  the  modification, 
though  differing  in  kind,  was  not  less  forcible  than  in  Doe  v. 
Laming  J] 

The  case  next  in  chronological  order  to  Doe  v.  Laming  is 
Doe  d.  Hallen  v.  Ironmonger  (g},  which  arose  on  a  devise  to  A. 
and  his  heirs,  upon  trust  to  receive  the  rents,  and  apply  the  same 
for  the  support  of  S.,  and  the  issue  of  her  body  lawfully  begotten 
or  to  be  begotten,  during  the  life  of  S.  ;  and  after  the  decease  of 
S.,  upon  trust  for  the  use  of  the  heirs  of  the  body  of  S.  lawfully 
begotten  or  to  be  begotten,  their  heirs  and  assigns  for  ever, 
without  any  respect  to  be  had  or  made  in  regard  to  seniority  of 
age  or  priority  of  birth,  and  in  default  of  such  issue  over.  S.  had 
three  children,  one  son  and  two  daughters.  The  son  died  in 
her  lifetime,  leaving  several  children,  and  his  eldest  son,  on  the 
death  of  S.,  claimed  the  property  as  the  heir  of  her  body  at  her 
death ;  but  it  was  held  that  he  was  not  entitled. 

By  the  few  observations  which  fell  from  the  Court  in  the 
course  of  the  argument,  it  appears  that  the  Judges  relied  upon 
the  words,  "  without  respect,  &c.,  to  seniority  of  age  and  priority 
of  birth,"  as  plainly  shewing  that  the  heirs  should  take  "  as 
purchasers,"  meaning,  it  should  seem,  as  children,  for  even  as 
heirs  of  the  body  they  were  clearly  purchasers,  inasmuch  as  the 
limitation  to  the  heirs,  and  the  limitation  to  the  ancestor  were 
of  a  different  quality  (h).  Perhaps  it  will  be  said  that  this  cir- 
cumstance distinguishes  the  case  from  those  under  consideration; 
but  it  would  be  difficult  to  support  such  a  distinction.  The 
words  "  heirs  of  the  body  "  are  as  clear  and  well  ascertained  in 
the  one  case  as  in  the  other,  and  therefore  require  a  demon- 
stration of  intention  equally  clear  and  decisive  to  control  them. 
The  class  of  objects  embraced  by  the  two  gifts  is  the  same. 
Indeed  the  question  whether  the  rule  in  Shelley's  case  will  or 
will  not  operate  upon  the  two  limitations,  seems  to  be  quite  irre- 
spective of  the  construction ;  though  it  cannot  be  denied  that  a 
regard  to  the  effect  of  the  application  of  that  rule,  in  making 
the  ancestor  tenant  in  tail,  and  thereby  enabling  him  to  exclude 
all  the  ulterior  objects  by  means  of  a  disentailing  assurance,  has 


[(/)  15  Q.  B.  929.]  (g)  3  East,  533, 

(h)  Ante,  308. 
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not  unfrequently  biassed  the  minds  of  Judges  in  determining    CHAP,  xxxvir. 
the  construction. 

The  next  case  is  Doe  d.  Strong  v.  Goff(i),  where  the  devise   "As  tenants  in 
was  to  the  testator's  daughter  M.  and  to  the  heirs  of  her  body  (k), 


lawfully  begotten  or  to  be  begotten,  as  tenants  in  common,  and  the  issue  died 

not  as  joint  -tenant  s  ;  but  if  such  issue  should  depart  this  life  one." 

before  he,  she,  or  they  should  respectively  attain  their  aye  or  ages 

of  twenty-one  years,  then  over  to  the  testator's  son.     It  was 

held  by  the  Court  of  K.  B.  that  the  daughter  took  an  estate  for 

life  only,  with  remainder  to  her  children  as  tenants  in  common. 

Lord  Ellenborough  considered  that  the  heirs  of  the  body,  being  Lord 

to  take  as  tenants  in  common,  clearly  demonstrated  that  children  judgment  m  * 

were  meant  by  that  description,  as  heirs  of  the  body  would  take  •#<>«  v.  Ooff. 

by  succession,  which  he  considered  was  rendered  still  more  plain 

by  the  following  words,  "  that  if  such  issue  should  depart  this 

life  before  twenty-one  ;  "  and  he  held  that  this  was  too  plain  to 

be  defeated  by  a  mere  conjecture  that  the  devisor  might  have  a 

paramount  intention  inconsistent  therewith;  and,  even  admit- 

ting such  intention,  he  thought  it  might  afford  a  reason  for 

implying  cross  'remainders  between  the  children  (/)  (which  his 

Lordship  observed  it  was  not  necessary  to  decide),  but  not  for 

making  so  important  a  difference  as  converting  into  an  estate 

in  the  mother  what  would  otherwise  be  separate  and  distinct 

interests  in  the  children.     His  Lordship  ridiculed  the  idea  that 

the  eldest  son  and  his  issue  should  take,  to  the  exclusion  of  the 

rest,  lest  the  share  of  a  child  dying  under  twenty-one  should 

go  over  to  the  testator's  son  (m)  before  all  the  issue  of  the 

daughter  were  extinct.    He  observed  that  the  Court  had  looked 

through  all  the  cases,  and  did  not  think  they  should  break  in 

upon  any  of  them  by  this  decision. 

Of  this  case  it  is  enough  to  say,  that  it  has  been  distinctly 
overruled  by  the  highest  authority  (ri). 

(i)  11  East,  668.  be  limited  ;  but  it  seems  to  be  the  better 

(k)  This  case  is  open  to  the  same  ob-  opinion,  that  in  such  cases  no  cross  eie- 

servations  as  Doe  v.  Laming,  in  regard  cutory  limitation  in  fee  -would  be  implied. 

to  the   circumstance  of  the  limitation  to  See  post. 

the  heirs  not  being  by  way  of  remainder.  (m)  But  upon  the  terms  of  the  devise, 

(T)  By  cross  remainders  his  Lordship  as  settled  by  decision,  it  is  clear  that  no 

must  have  meant  cross  executory  limita-  share  could  go  over  to  the  son  unless  all 

tions  ;  for  it  is  clear  that  the  children,  if  the  issue  of   the    daughter    died  under 

they  took  at  all,  had  a  fee  by  implication  twenty-one. 

from  the  gift  over  in  the  event  of  their  [(n)  But  see  3  J.   &  Lat.  54,  where 

dying  under  twenty-one  (ante,  251),  on  Sir  E.  Sugden  seems  to  say  Doe  v.  GOJJ 

which  fee  of  course  no  remainder  could  is  not  overruled.] 
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CHAP,  xxxvu.  Thus  in  Jesson  v.  Wright  (o),  Lord  Rtdesdale  said,  "Doe  v. 
Authority  of  Goff  seems  to  be  at  variance  with  preceding  cases.  In  several 
Doev.  <?o/de-  cases  it  had  been  clearly  established  that  a  devise  to  A.  for  life, 

nied  in  Jesson  . 

v.  Wright.         with  a  subsequent  limitation  to  the  heirs  of  his  body,  created 

an  estate  tail,  and  that  subsequent  words  such  as  those  contained 
in  this  will,"  (his  Lordship  alluded,  no  doubt,  to  the  words 
"  share  and  share  alike,  as  tenants  in  common,"  occurring  in 
that  case,)  "had  no  operation  to  prevent  the  devisee  from  taking 
an  estate  tail.  In  Doe  v.  Goff  there  were  no  subsequent  words, 
except  the  provision  in  case  such  issue  should  die  under  twenty- 
one,  introducing  the  gift  over.  This  seems  to  be  so  far  from 
amounting  to  a  declaration  that  he  did  not  mean  heirs  of  the 
body  in  the  technical  sense  of  the  words,  that,  I  think,  they 
peculiarly  shew  that  he  did  so  mean.  They  would  otherwise  be 
wholly  insensible.  If  they  did  not  take  an  estate  tail,  it  was 
perfectly  immaterial  whether  they  died  before  or  after  twenty- 
one.  They  seem  to  indicate  the  testator's  conception,  that  at 
twenty-one  the  children  (i.  e.  the  issue)  should  have  the  power 
of  alienation.  It  is  impossible  to  decide  this  case  without  holding 
that  Doe  v.  Goff  is  not  law." 

Lord  Eldon  expressed  the  same  opinion  (p),  tempered,  how- 
ever, with  his  characteristic  caution.  "  Doe  v.  Goff"  said  his 
Lordship,  "  is  difficult  to  reconcile  with  this  case,  I  do  not  say 
impossible ;  but  that  case*  is  as  difficult  to  be  reconciled  with 
other  cases." 

Observations.  The  deliberate  denial  by  these  eminent  Judges  of  the  case  of 
Doe  v.  Goff,  may  be  considered  as  equivalent  to  an  affirmative 
decision,  that  under  such  a  devise  an  estate  tail  is  created ;  in 
other  words,  that  a  devise  to  A.  and  the  heirs  of  his  body  as 
tenants  in  common,  with  a  limitation  over  in  case  the  issue  or 
the  heirs  of  the  body  should  die  under  twenty-one,  gives  A.  an 
estate  tail.  Indeed  such  a  devise  over  is  not  absolutely  incon- 
sistent with  an  estate  tail,  as  the  testator  may  intend  (though 
the  intention  is  rather  improbable)  that  the  remainder  shall  be 
contingent  on  the  event  of  the  issue  of  the  tenant  in  tail  (not  the 
tenant  in  tail  himself)  dying  under  age.  But  Lord  Redesdale 
went  a  great  length  in  asserting  that  these  words  assisted  the 
construction  which  gave  the  ancestor  an  estate-  tail,  for  the 
absurdity  which  his  Lordship  seemed  to  think  attached  to  the 

(o)  2  Bligh,  58,  stated  ante,  p.  341  ;  [and  see  Dunk  v.  Fenner,  2  R.  £  My.  557.] 
(p)  2  Bligh,  55. 
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supposition  that  they  were  applied  to  children  is  quite  removed  CHAP,  xxxvir. 
by  giving  them,  as  the  established  rule  does,  the  fee-simple. 
Admitting,  however,  that  the  inference,  so  far  as  it  goes,  is  the 
other  way,  it  does  not  approach  to  that  necessary  irresistible 
kind  of  evidence,  which  alone  should  be  allowed  to  vary  the 
construction  of  words  of  an  established  signification. 

Another  case,  which  perhaps  it  may  be  difficult  to  rescue  from  <(AS  tenantsln 
a  similar  condemnation,  is  Crump  d.  Woolley  v.  Norwood  (q),  common,"  with 

.  .       ,  „_      _  devise  over  if 

where  a  testator  devised  to  his  three  nephews  W .,  J .  and  R.,  the  issue  died 

equally  between  them,  during  their  respective  lives,  as  tenants  u^er  twenty- 

in  common ;  and  after  their  respective  decease  he  devised  the 

share  of  him  or  them  so  dying  unto  the  heirs  lawfully  issuing  of 

his  and  their  body  and  bodies  respectively,  and,  if  more  than 

one,  equally  to  be  divided,  and  to  take  as  tenants  in  common  ; 

and,  if  but  one,  to  such  only  one,  and  to  his,  her,  or  their  heirs 

and  assigns  for  ever,  and  if  any  of  the  testator's  said  nephews 

should  die  without  such  issue,  or,  leaving  any  such,  they  should 

all  die  without  attaining  twenty-one,  then  he  devised  the  part  of 

him  and  them  so   dying  unto  the  survivor  and  survivors,  and 

the  heirs  of  the  body  of  such    surviving   and   other   nephew 

equally,  as  tenants  in  common,  and  to  hold  the  same  as  he  had 

thereinbefore  directed  as  to  the  original  share,  and  with  the  like 

contingency  of  survivorship  on  failure  of  issue  ;  and  in  default  of 

such  issue  of  his  said  nephews,  then  over  to  the  testator's  own 

right  heirs.     It  seems  to  have  been  rather  taken  for  granted  in    "Heirs  of  the 

this  case  (for  the  contrary  was  scarcely  contended  for),  that  the  Joc^  " assuine(i 

nephews  took  an  estate  for  life  only,  with  remainder  in  fee  to  children. 

their  children.     Gibbs,  C.  J.,  observed,  that  he  would  state  the 

interest  which  W.  and  his  children  took  in  the  premises.    "  The 

devise,"  he  said,  "is  to  W.  for  life,  and  if  he  has  children  (for 

heirs  here  mean  children),  then  to  them  in  fee ;  if  he  has  no 

children,  then  the  estate  goes  to  the  testator's  nephews  J.  and  R. 

It  is  admitted  on  all  hands  that  this  is  the  true  construction" 

(q)  7  Taunt.  362,  2  Marsh.  161.     Tn  with  a  degree  of  respect  quite  inconsistent    Treatment  of 

the  case  of  Lees  v.  Mosley,  1  Y.  &  C.  with  Lords  Eedesdale  and  Eldorfs  pointed    Crump  v, 

595,  however,    one  of  the  counsel  who  condemnation,  but  the  Court  of  Exche-    Norwood  in 

argued  that    case  with   great   zeal  and  quer  lent  no  countenance  to  the  attempt    Lees  v.  Mosley. 

ability  (Mr.  Duckworth]  contended  that  to  uphold  these  cases  ;  and  as  the  Barons 

there  was  no  sufficient  reason  for  saying  decided  the   case  before  them  (Lees  v. 

that  the  case  of  Crump  v.  Norwood  was  Mosley}  mainly  on  the  difference  between 

overruled    by  Jesson    v.    Wright;   but  the    terms    "heirs   of  the  body"  and 

upon  what  particular  grounds  he  consi-  "issue"  in  regard  to  the  force  of  expla- 

dered  the  two  cases  to  be  distinguishable  natory  words,  the  case  cannot  be  consi- 

does    not    appear.       Indeed,   the   same  dered  as  bearing  upon  the  subject  of  the 

learned  counsel  treated  even  Dee  v.  Qoff  present  chapter. 

VOL.  n,  A  A. 
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UIIAP.  xxxvir. 


Kemark  on 
Crump  v. 
Nonvood. 


Devise  over  in 
default  of  issue 
l>y  the  testator 
following  a 
devise  to  his 
wife  in  tail. 


Observations 
upon  Gretton 
v.  H award. 


And  the  Court  held  that  the  contingent  remainder  in  W.'s  share 
was  destroyed  by  the  descent  of  the  reversion  in  fee  on  him  at 
the  decease  of  his  father,  to  whom  it  devolved  immediately  from 
the  testator  (r). 

This  case  was  not  cited  in  Jesson  v.  JVriyht,  which  accounts 
for  its  not  having  fallen  under  the  censure  there  applied  to  Doe 
v.  Gofft  which  it  closely  resembles,  and  on  the  authority  of 
which,  probably,  the  translation  of  heirs  into  children  was 
considered  as  almost  too  clear  for  argument. 

The  case  of  Gretton  v.  Haward  (s)  is  another  of  the  decisions 
which  occurred  during  the  time  that  Doe  v.  Goff  was  regarded 
as  an  authority.  The  devise  was  in  these  words : — "  I  give, 
devise,  and  bequeath,  unto  my  loving  wife  A.  all  my  real  and 
personal  estate,  she  paying  debtSj  &c. ;"  and  after  her  decease 
to  the  heirs  of  her  body,  share  and  share  alike,  if  more  than  one, 
"  and,  in  default  of  issue  to  be  lawfully  begotten  by  me,  to  be 
at  her  own  disposal."  The  case  of  Doe  v.  Goff  was  cited  in 
argument,  and  the  now  exploded  doctrine  of  that  case,  that  the 
testator,  having  given  the  estate  to  the  heirs  of  the  body,  share 
and  share  alike,  could  not  have  intended  an  estate  tail,  under 
which  the  eldest  son  would  take  the  whole,  was  much  relied  on. 
The  Court  certified  (it  being  a  case  from  Chancery),  that  the 
wife  took  an  estate  for  life,  with  remainder  to  the  children,  as 
tenants  in  common,  in  fee ;  and  this  certificate  was  confirmed 
by  Sir  William  Grant,  M.  R.  (t). 

No  remark  fell  from  the  Court  during  the  argument,  so  that 
the  precise  grounds  of  the  decision  are  not  known ;  but  it  has 
been  sometimes  considered  as  distinguished  from  the  other 
cases  by  the  circumstance,  that  the  limitation  over  was  in  default 
of  issue  begotten  by  the  testator,  which  must,  it  is  said,  have 
referred  exclusively  to  children.  This,  however,  is  a  non  sequitur; 
for,  allowing  to  these  words  their  utmost  operation,  they  are 
only  explanatory  of  the  species  of  heirs  of  the  body  intended  by 
the  testator  in  the  preceding  devise,  namely,  heirs  by  himself  (u) ; 
and  the  effect  would  then  be  to  make  the  wife  tenant  in  special 
tail,  if  she  had  issue  by  the  testator,  or  while  the  possibility  of 
her  having  issue  continued ;  and  in  case  she  had  no  issue  by 


(r)  See  Hartpoole  v.  Kent,  T.  Jones, 
76,  1  Vent.  306  ;  Hooker  v.  Hooker, 
Lee's  Gas.  t.  Harchv.  13. 

(s)  6  Taunt.  94,  2  Marsh.  9. 


(t)  1  Her.  448. 

[(u)  See  accordingly  cases  cited  supra,, 
p.  93,  n.  (6).] 
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him,  she  would,  from  the  time  that  such  possibility  ceased,  be    CHAP,  xxxvn. 
tenant  in  tail  after  possibility  of  issue  extinct  (a?). 

Such  is  the  long  line  of  cases  which  appear  to  have  been  General  re 
overturned  by   Jesson   v.    Wright  ;    a   decision,   which  will   be 


appreciated  when  the  state  in  which  the  subject  had  been  left  overruled  by 

by   the   prior   adjudications    is   contemplated.      The   frequent    Wright.' 

demand  upon  the  Courts  to  pronounce  on  the  construction  of 

the  words  "heirs  of  the  body/'  when  associated  with  words  of 

modification  which  did  not  exactly  quadrate  with  an  estate  tail, 

evinces  the  uncertainty  that  prevailed  in  the  profession  in  regard 

to  the  actual  effect  of  such  a  devise.     The  slightest  variation  of 

phrase  was  thought  to  render  a  case  proper  for  judicial  investi- 

gation, in  order  to  try  the  experiment  whether  these  words,  or 

the  inconsistent  modifying  expressions,  would  be  held  to  pre- 

ponderate.    The  mischief,  however,  did  not  altogether  originate 

in  the  class  of  cases  just  stated,  but  may  be  traced  to  an  earlier 

source.     It  seems  to  have  been  a  consequence  of  the  line  of 

argument   adopted   by  Lord   Kenyan    in   Doe    d.    Candler  v. 

Smith  (y}}  and  other  cases,  where,  though  a  devise  of  the  nature 

of  those  under  consideration  was  held,  and  properly  held,  to 

confer  an  estate  tail,  this  construction  was  founded,  not  on  the 

uncontrolled  effect  of  the  words  of  limitation,  but  upon  the 

general  intention  manifested  by  the  words  disposing  of  the  pro- 

perty to  the  next  taker,  if  the  devisee  in  question  died  without 

issue  ;  which,  it  was  said,  demonstrated  that  the  estate  was  not 

to  go  over  until  a  general  failure  of  issue  of  such  prior  devisee. 

Having  therefore  first  reasoned  upon  the  devise  to  the  heirs  of 

the  body  or  issue  as  a  gift  to  children  or  to  issue  of  a  particular 

class,  the  Court  sacrificed    the   intention   in   favour  of  these 

objects,  which  was  denominated  the  particular  intent,  in  order 

to  give  effect  to  the  "general  intent,"  which  was  discerned  in 

the  subsequent  words.     Lord   Ellenborough,  the   successor  of 

Lord  Kenyon,  acceded  to  the  reasoning,  or,  at  all  events,  to  the 

authorities,  which  read  the  devise  to  the  heirs  of  the  body  and 

issue  as  a  gift  to  children  ;  but,  probably  seeing  no  reason  why 

the  devise  so  construed  should  be  affected  by  the  use  of  the 

same  or  nearly  similar  words  in  the  clause   introducing  the 

devise  over  (which  clearly  referred  to  the  objects  of  the  pre- 

ceding devise,   whatever  those    objects   were),   held  that  the 

(x)  See  Platt  v.  Powles,  2  M.  &  Sel.  (y)  7  T.  R.  531,  ante,  339.     See  also 

65.  Robinson  v.  Robinson,  1  Burr.  38,  post. 
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children  were  entitled,  notwithstanding  the  subsequent  words 
referring  to  the  failure  of  issue.  This  appears  to  be  the  short 
history  of  the  rise  and  progress  of  the  doctrine  which  the  case 
of  Jesson  v.  Wright  overturned. 

But  the  uncertainty  induced  by  a  series  of  erroneous  decisions 
is  not  easily  removed ;  and  we  shall  see  that  the  effect  of  incon- 
sistent words  of  modification,  engrafted  on  a  devise  to  the  heirs 
of  the  body,  has  been  since  repeatedly  agitated. 

Thus,  in  the  case  of  Wilcox  v.  Bellaers  (z),  where  the  testator 
devised  his  lands  to  his  son  H.  during  his  natural  life,  and 
after  his  decease  to  such  of  his  said  son's  children,  and  in  such 
shares  and  proportions  as  his  said  son  should,  by  his  last  will 
and  testament  duly  executed,  limit,  direct  and  appoint,  and  to 
their  heirs,  and  for  want  of  such  direction  and  appointment, 
and  as  to  such  part  of  the  estate  of  which  no  such  appoint- 
ment should  be  made,  to  the  heirs  of  the  body  of  the  said  H., 
their  heirs  and  assigns  for  ever ;  and  in  case  his  said  son  should 
happen  to  die  without  issue,  then  from  and  immediately  after 
his  decease  the  testator  devised  the  said  estate  unto  his  daughter 
E.  for  life,  remainder  to  such  of  her  children  and  in  such  shares 
as  she  should  by  deed  or  writing  appoint,  and  to  their  heirs ; 
and  in  default  to  the  heirs  of  the  body  of  the  said  E.,  their 
heirs  and  assigns  for  ever ;  and  in  case  his  son  should  live,  and 
have  children  as  aforesaid,  then  he  bequeathed  unto  his  daughter 
E.  a  legacy  of  500/.  H.,  before  issue  born,  suffered  a  common 
recovery.  To  a  title  derived  under  this  recovery,  it  was 
objected  that  H.  was  not  tenant  in  tail,  but  that  his  children 
took  by  purchase.  The  vendor  instituted  a  suit  in  equity  to 
enforce  the  performance  of  the  contract,  and  the  Master 
reported  in  favour  of  the  title.  The  purchaser  excepted  to  the 
report,  and  the  exception  was  argued  at  the  Rolls  («),  before 
Mr.  Baron  Graham  and  Master  (afterwards  Lord  Chief  Baron) 
Alexander,  and  Master  Stratford,  sitting  for  the  then  Master  of 
the  Rolls,  who,  after  taking  time  to  examine  the  authorities, 
differed  in  opinion ;  the  two  former  thinking  it  very  doubtful 
at  least  whether  H.  took  more  than  an  estate  for  life,  and 
Master  Stratford  being  of  a  contrary  opinion,  so  that  no 
judgment  was  given.  The  exception  was  afterwards  (b)  argued 
before  Sir  T.  Plumer,  M.  R.,  who,  upon  looking  into  the  cases, 


(2)  Hayes's  Inquiry,  p.  2.  (a)  June,  1823. 

(b)  17  Dec.  1823. 
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thought  there  was  so  much  doubt  whether  H.  took  an  estate    CHAP,  xxxvu. 
tail,  that  the  purchaser  ought  not  to  be  compelled  to  take  the 
title,  and  accordingly  dismissed  the  bill ;  and  the  Lord  Chan- 
cellor (Lyndhurst],  on  appeal,  affirmed  the  order  (c). 

The  only  circumstances  affording  the   slightest   pretext  for  Examination 
distinguishing  this  case  from  Jesson  v.  Wright  are, — first,  the  stances  in 
power  to  appoint  to  the  children,  secondly,  the  legacy  to  the  ^l^ulje^ox 
devisee  in  remainder,  in  case  H.  "  should  live  and  have  children  differs  from 
as  aforesaid/'  [and  thirdly,  the  words  of  limitation  superadded 
to  the  gift  to  the  heirs  of  the  body.] 

As  to  the  first  point,  we  learn  from  the  case  of  Smith  v. 
Death  (d),  that  there  is  no  necessary  implication,  that  the  term 
"  heirs  'of  the  body JJ  in  the  limitation  is  used  to  describe  the 
same  objects  as  "  children  "  in  the  power.  2ndly.  In  reference 
to  the  other  circumstance,  perhaps,  it  will  be  said  that  the 
testator  evidently  intended  the  devisee  in  remainder  to  have 
the  legacy  if  the  objects  of  the  prior  devise  came  into  exist- 
ence, and  which,  therefore,  is  explanatory  of  those  objects 
being  children.  But  this  is  merely  conjectural ;  the  testator 
might  intend  the  legacy  to  be  a  charge  only  as  against  the 
objects  of  the  power,  as  distinguished  from  the  objects  of  the 
limitation,  because  the  donee  might  have  appointed  to  those 
objects  in  fee  to  the  total  exclusion  of  even  a  chance  of  suc- 
cession by  the  devisee  in  remainder.  However  this  may  be, 
the  circumstance  is  far  too  equivocal  to  be  made  a  ground  for 
departing  from  the  construction  of  words  of  an  established 
meaning.  [As  to  the  third  point,  since  the  words  "heirs  of 
the  body"  in  themselves  include  words  of  limitation,  and  will 
carry  the  inheritance  to  the  issue  by  purchase,  it  is  conceived 
that  superadded  words  of  limitation,  unless  operating  to  alter 
the  line  of  descent  (c),  cannot  produce  any  effect.] 

Nor  is  the  case  of  Wilcox  v.  Bellaers  the  only  instance  in 
which  reluctance  has  been  manifested  to  follow  up  the  principle 
of  Jesson  v.  Wright ;  for  in  other  cases  the  term  heirs  of  the 
body  has  since  been  cut  down  to  children,  in  subservience  to 
expressions  in  the  context  which  that  case  had  appeared  for 
ever  to  have  stripped  of  all  controlling  operation. 

Thus,  in  Right  d.  Shortridgev.  Creber(f],  where  a  testator   "Share  and 

(c)  T.  &  R.  495.  [(«)  Ante,  p.  338.] 

(d)  5  Mad.   371  ;    stated  ante,  Chap,  (/)  5  B.  &  Cr.  866. 
XVII.  sect.  5. 
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devised  a  messuage  to  trustees  and  their  heirs,  in  trust  to 
permit  his  daughter  J.,  and  her  assigns,  to  receive  the  rents  for 
her  life  free  from  her  husband,  and  after  her  death  then  the 
testator  devised  the  same  to  the  heirs  of  the  body  of  J.,  share 
and  share  alike,  their  heirs  and  assigns  for  ever,  it  was  held, 
that  the  words,  "  share  and  share  alike,"  denoted  that  the  tes- 
tator meant,  by  "  heirs  of  the  body,"  to  designate  children. 

It  is  proper  to  observe  that  the  case  of  Jesson  v.  Wright, 
although  decided  several  years  before  Right  v.  Creber,  was  not 
cited  in  the  latter  case,  and  the  subsequent  determination  of 
the  Court  of  Q.  B.  in  Doe  v.  Feather  stone  (g},  already  stated, 
shews  that  a  similar  decision  would  not  now  be  made.  It  is 
surprising,  however,  that,  in  Doe  v.  Featherstone,  the  case  of 
Right  v.  Creber  was  referred  to  by  Mr.  Justice  Patteson  as  not 
inconsistent  with  what  the  Court  was  then  about  to  decide; 
for  the  only  distinction  is,  that  in  one  case  there  were,  and  in 
the  other  there  were  not,  superadded  words  of  limitation, 
which  were,  we  have  seen,  wholly  immaterial,  and  on  which 
indeed  no  stress  was  laid  by  the  Judges  who  decided  Right  v. 
Creber. 

[It  may  be  observed,  in  conclusion  of  this  section,  that  a  dif- 
ferent construction  will  not  necessarily  be  put  upon  limitations 
by  way  of  trust  expressed  in  words  such  as  those  now  under 
consideration,  merely  because  the  trust  is  a  trust  to  convey  and 
not  a  direct  trust  (/«).] 

III.  But  it  is  not  to  be  inferred  from  the  preceding  cases  that 
he  words  heirs  of  the  body  are  incapable  of  explanation  by  the 
effect  of  superadded  expressions  clearly  demonstrating  that  the 
testator  used  those  words  in  some  other  than  their  ordinary 
acceptation,  and  as  descriptive  of  another  class  of  objects.  The 
rule  established  by  those  cases  only  requires  a  clear  indication 
of  intention  to  this  effect.  Where  the  words  in  question  are 
accompanied  by  such  an  explanatory  context,  the  devise  is  to  be 
read  as  if  the  terms  which  they  are  explained  to  mean  were 
actually  inserted  in  the  will. 

Accordingly,  in  the  case  of  Lowe  or  Lawe  v.  Davies  (i),  where 
a  testator  devised  to  B.  and  his  heirs  lawfully  to  be  begotten, 
' '  that  is  to  say,  to  his  first,  second,  third,  and  every  other  son 


(g)  1  B.  &  Ad.  944 ;  ante,  345. 

[(A)  Marryat  v.  Townly,  1  Yes.  102.] 


(t)  2  Ld.  Ray.  1561,  2  Stra.  849,  1 
Barn.  B.  R.  238. 
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and  sons  successively,  lawfully  to  be  begotten  of  the  body  of  the    CHAP,  XXXVIL 
said  B.,  and  the  heirs  of  the  body  of  such  first,  second/'  &c.,  it 
was  held  that  B.  took  but  an  estate  for  life;  for  the  subsequent 
clause  was  explanatory  of  what  "  heirs  "  meant. 

So,  in  the  case  of  Lisle  v.  Gray  (k),  where  real  estate  was  usie  Vt  ^^ 
limited  by  deed  to  the  use  of  the  first  son  of  the  body  of  E.  and  Heirs  male  of 
the  heirs  male  of  the  body  of  such  first  son,  and  for  default  of  plained  to 
such  issue,  to  the  use  of  the  second  son  of  the  body  of  E.  and  mean  sons- 
the  heirs  male  of  the  body  of  such  second  son  (similar  limita- 
tions were  carried  on  to  the  fourth  son),  "  and  so  to  all  and 
every  other  the  heirs  male  of  the  body  of  E.  respectively  and 
successively,  and  to  the  heirs  male  of  their  body,  according  to 
seniority  of  age."     There  was  a  power  to  raise  portions  out  of 
the  land  if  E.  died  without  issue  male.     It  was  held  that  E. 
took  only  an  estate  for  life ;  the  words  "  and  so,"  &c.  shewing 
that  the  words  "heirs  male"  in  the  latter  clause  meant  sons,  by 
relation  to  the  preceding  limitation. 

Again,  in  the  case  of  Goodtitle  d.  Sweet  v.  Herring  (1),  where  Goodtitlev. 
the  devise  was  to  A.  for  life,  remainder  to  trustees  to  preserve  sac4e*con- 
contingent  remainders,  remainder  to  the  heirs  male  of  the  body  struction. 
of  A.  to  be  begotten  severally,  successively,  and  in  remainder 
one   after   another,  as   they  and  every  of  them  should  be  in 
seniority  of  age  and  priority  of  birth,  the  elder  of  such  sons,  and 
the  heirs  male  of  his  body  lawfully  issuing,  being  always  to  be 
preferred  to  the  younger  of  such  sons,  and  the  heirs  male  of  his 
and  their  body  and  bodies ;  and  for  default  of  such  issue,  to  the 
daughters,  as  tenants  in  common,  and  the  heirs  of  their  bodies. 
The  Court  held  that  the  testatrix  had,  by  the  words  "  the  elder 
of  such  sons/3  &c.,  explained  herself  by  "  heirs  of  the  body"  to 
mean  sons,  so  that  A.  took  only  an  estate  for  life. 

So,  in  the  case  of  North  v.  Martin  (m),  where  by  a  marriage  North  v. 
settlement  lands  were  conveyed  to  the  use  of  A.,  the  intended  ffS*!**  . 
husband  for  life,  with  remainder  to  trustees  to  preserve  con-  body"  held  to 
tingent  remainders,  with  remainder  to  B.  the  intended  wife  for  mean  ' 

(k)  2  Lev.  223,  T.  Jo.  114,  T.  Ray.  v.  Lackey,  3  Ridg.  P.  C.  352,  post.     As 

278,  315.     [The  judgment  in  B.   R.  is  to  the  expression  heirs  male  now  living, 

stated  in  the  two  last-named  reports  to  see  JSurchett  v.  Durdant,  2  Vent.   311, 

have  been    reversed   in   the    Exchequer  Garth.  154,  ante,  Vol.  I.  p.  289.     For 

Chamber,    but  this    seems  not  to  have  some  other  instances  of  the  same  kind, 

been  the  case,  see  1  P.  W.  90,   2  Burr.  ante,  p.  66. 
1109  ;]  see  also  Hayes's  Inq.  81.  (m)  6  Sim.  266.   [In  JDunkv.  Fenner, 

(I)  1  East,   264,    [affirmed  in  D.  P.,  2  R.  &  My.  557,  similar  words  of  expla- 

see  3  B,  &  P.  628  ;]  see  also  Mandeville  nation  were  not  allowed  to  prevail. 
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life,  and  after  the  decease  of  the  survivor,  to  the  use  of  the  heirs 
of  the  body  of  A.  on  the  body  of  B.  to  be  begotten,  and  their 
heirs,  and  if  more  children  than  one,  equally  to  be  divided 
among  them,  to  take  as  tenants  in  common,  and  in  default  of 
such  issue,  then  over.  It  was  contended  that,  according  to  the 
authorities,  particularly  Wright  v.  Jesson,  A.  was  tenant  in  tail 
by  force  of  the  limitation  to  the  heirs  of  his  body,  but  Sir  L. 
Shadwell,  V.  C.,  held,  that  the  words  "  and  if  more  children 
than  one,"  were  interpretative  of  those  words,  observing  that 
no  case  had  been  cited,  nor  did  he  recollect  any  in  which  the 
words  "  heirs  of  the  body "  had  been  held  to  create  an  estate 
tail,  where  those  words  of  interpretation  had  been  used ;  and 
his  Honor  added  (and  the  remark  is  deserving  of  attention), 
that  this  did  away  with  the  effect  of  the  argument  founded  on 
the  limitation  over  for  default  of  such  issue,  which  must  be  con- 
strued for  default  of  such  children. 

[Again,  in  the  recent  case  of  Doe  d.  Woodall  v.  Woodall  (ri), 
there  was  a  devise  to  the  testator's  four  grandchildren  for  their 
lives  as  tenants  in  common,  with  remainder  as  to  the  share  of 
which  each  was  tenant  for  life  to  his  or  her  first  and  other  sons 
successively  in  tail,  with  remainder  to  his  or  her  daughters  as 
tenants  in  common  in  tail,  with  cross  remainders  in  tail  between 
the  daughters ;  and  then  the  testator  proceeded,  "  in  case  either 
of  my  said  grandchildren  shall  happen  to  die,  leaving  no  issue 
behind  him,  her,  or  them,  then  my  will  and  meaning  is,  that  all 
and  singular  the  premises  herein  lastly  devised  shall  go  and 
remain  to  the  survivor  of  them  and  the  heirs  of  his  or  her 
body  lawfully  to  be  begotten  in  manner  aforesaid"  It  was  con- 
tended that,  under  the  last  clause,  a  surviving  grandchild  took 
an  estate  tail  in  the  share  of  a  grandchild  who  left  no  issue ; 
but  the  Court  of  C.  B.  held,  that  the  limitation  to  the  "heirs 
of  his  or  her  body "  was  explained  by  the  words  "  in  manner 
aforesaid ;;  to  mean  a  limitation  to  the  first  and  other  sons 
successively  in  tail,  with  remainder  to  the  daughters  as  tenants 
in  common  in  tail,  as  in  the  preceding  limitations,  and  that  the 
surviving  grandchild  therefore  took  only  an  estate  for  life. 

In  Gummoe  v.  Howes  (o)  the  devise  was  upon  trust  for  A.  and 
B.  equally  for  life,  and  in  case  of  the  death  of  either  of  them 
without  issue,  the  part  or  share  of  her  so  dying  to  go  to  the 

[(»)  3  C.  B.  349  j  and  see  Green  v." Green,  3  De  GK  &  S.  480. 
(o)  23  Beav.  184. 
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[survivor  of  them,  but  if  either  of  them  should  depart  this  life  CHAP,  xxxvu. 
leaving  issue,  then  the  part  or  share  of  her  so  dying  to  go  to 
her  children  in  equal  proportions  if  more  than  one,  and  if  but 
one,  then  to  such  only  child  ;  and  after  the  death  of  both  A.  and 
B.,  the  testator  directed  his  trustees  to  convey,  assign,  and 
transfer  the  property  to  the  heirs  of  the  body  of  A.  and  B.  law- 
fully begot  ten,  share  and  share  alike,  or  to  the  survivor  or  survivors 
of  them  if  more  than  one,  and  if  but  one,  then  to  such  only  child 
when  and  as  often  as  he,  she,  or  they  should  attain  his,  her,  or 
their  respective  age  or  ages  of  twenty-one  years ;  and  the  will 
contained  a  devise  over  on  the  death  of  A.  and  B.  without  issue. 
Sir  John  Romilly,  M.  B/.,  held  that  the  words  "heirs  of  the 
body  "  were  interpreted  to  mean  "  children/'  and  that  A.  and  B. 
took  estates  for  life  only. 

And  lastly,  in  the    case  of  Jordan  v.  Adams  (p),  where  a  Jordan  v. 
testator  devised  lands  to  W.  T.  for  life,  and  after  his  decease  H^Tmale  of 
"  to  the  heirs  male  of  his  body  for  their  several  lives  in  succes-  the  body  held 
sion  according  to  their  respective  seniorities,  or  in  such  parts,  by  me^iorTof 
shares  and  proportions,  manner  and   form,  and  amongst  them   "their father." 
as  the  said  W.  T.,  their  father,  should  appoint.     And  in  default 
of  such  issue  male  of  W.  T.,"  over.     It  was  held  by  the  Court 
of  C.  B.  that  the  testator  had  here  shewn  that  by  heirs  male  of 
the  body  he  meant  sons,  for  in  case  of  an  appointment  the 
appointor   must    stand  in    the   relation  of   "  father "  to   the 
appointees.      In  delivering  the  judgment  of  the  Court,  Erie, 
C.  J.,  laid  great  stress,  more'  perhaps  than  was  warranted  by 
Jesson  v.  Wright,  on  the  words  of  modification  contained  in  the 
devise :    but   Williams,  J.,  declared  his  concurrence  with  the 
rest  of  the  Court  solely  on  the  ground  of  the  use  of  the  words 
" their  father"  in  the  power  of  appointment.] 

In  all  the  preceding  cases  it  will  be  seen  that  the  testator  had  Remark  on 
annexed  to  the  term  "  heirs  of  the  body  "  words  of  explanation, 
which  left  no  doubt  of  his  having  used  the  expression  as 
synonymous  with  sons.  These  cases,  therefore,  may  be  sup- 
ported, without  impugning  the  general  principle,  as  stated  by 
Lord  Alvanley  in  the  case  of  Poole  v.  Poole  (q),  that  the  Courts 
will  not  deviate  from  the  rule  which  gives  an  estate  tail  to  the 
first  taker  if  the  will  contains  a  limitation  to  the  heirs  of  his 

[(p)  29  L.  J.  C.  P.  180,  6  Jur.  N.  S.  Lord  Alvanley 's  reasoning  here  and  that 

536.]  of  Lords  Eldon  and  RedesdaU  in  Jesson 

(q)  3  B.  &  P.  627.   There  is  a  striking  v.  Wright,  ante,  p.  342,  343. 
similarity  between  the  general  scope  of 
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Heirs  male  of 
the  body 
"  severally, 
respectively, 
and  in 

remainder,  the 
one  after  the 
other." 


"  Such  sons" 
construed  such 
heirs  male, 
upon  the  effect 
of  the  whole 
will. 


body,  except  where  the  intent  of  the  testator  appears  so  plainly 
to  the  contrary  that  nobody  can  misunderstand  it ;  for  the  will  in 
these  cases  seemed  to  supply  the  clear  incontrovertible  evidence 
of  intention  required  by  such  a  statement  of  the  doctrine. 

On  the  other  hand,  in  the  case  of  Jones  v.  Morgan  (r),  it  was 
decided,  and  that  in  perfect  consistency  with  the  principle  of 
the  cases  just  stated,  that  a  devise  to  W.  for  life,  without  im- 
peachment of  waste,  and  after  his  decease  to  the  use  of  the 
heirs  male  of  the  body  of  W.  lawfully  begotten,  severally,  re- 
spectively, and  in  remainder,  the  one  after  the  other,  as  they  and 
every  of  them  shall  be  in  seniority  of  age  and  priority  of  birth, 
gave  W.  an  estate  tail.  Lord  Thurlow  said,  "  Where  the  estate 
is  so  given  that  it  is  to  go  to  every  person  who  can  claim  as  heir 
to  the  first  taker,  the  word  heirs  must  be  a  word  of  limitation. 
All  heirs  taking  as  heirs  must  take  by  descent." 

So,  in  Poole  v.  Poole  (s),  where  a  testator  devised  all  his  real 
estate  to  the  use  of  trustees,  in  trust  for  his  first  son  during  his 
life,  and  also  upon  trust  to  preserve  contingent  remainders,  and 
after  his  decease  in  trust  for  the  several  heirs  male  of  such  son 
lawfully  issuing,  so  that  the  elder  of  such  sons  and  the  heirs 
male  of  his  body  should  always  take  before  the  younger  and 
the  heirs  male  of  his  body,  remainder  to  the  second,  third, 
fourth,  and  other  son  and  sons  of  the  testator  for  their  respec- 
tive lives,  and  also  upon  trust  to  preserve,  remainder  in  trust 
for  the  several  heirs  male  of  their  bodies  lawfully  issuing,  so  as 
the  elder  of  such  sons  and  the  heirs  male  of  his  body  should 
take  before  the  younger  of  such  sons  and  the  heirs  male  of  his 
body,  remainder  to  his  first  and  every  other  daughter  for  their 
lives,  and  upon  trust  to  preserve,  remainder  to  the  several  heirs 
male  of  their  respective  bodies,  so  that  the  elder  of  such 
daughters  and  the  heirs  male  of  her  body  should  always  be 
preferred  to  the  younger  of  such  daughters  and  the  heirs  male 
of  her  and  their  body  and  bodies.  The  testator  then  charged 
the  estates  with  certain  portions,  and  devised  them,  in  failure  of 
such  issue  by  him  as  aforesaid,  but  not  otherwise,  upon  trust 
for  his  nephew  A.  for  life,  and  upon  trust  to  preserve,  remainder 
in  trust  for  the  first  and  other  son  and  sons  of  A.,  as  they 
should  be  in  seniority  of  age  and  priority  of  birth,  and  the 
several  heirs  of  their  respective  bodies  lawfully  issuing,  so  that 


(r)  1  B.  C.  C.  206. 


(s)  3  B.  &  P.  620. 
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the  eldest  of  such  sons  and  the  heirs  of  his  body  should  be    CHAP-  xxxvu. 

preferred  to  the  younger  of  the  same  sons  and  the  heirs  of  his 

and  their  body  and  bodies.     The  question  was,  whether  the 

eldest  son  of  the  testator  took  an  estate  for  life  or  in  tail  ;  in 

other  words,  whether  the  testator  had  not  explained  himself  by 

the  words  "  heirs  male  of  the  body  "  in  that  devise  to  mean 

sons,  by  declaring  that  the  elder  of  f-  such  sons  "  should  be  pre- 

ferred to  the  younger.     Lord  Alvanley,  and  the  rest  of  the 

Court  of  Common  Pleas,  expressly  avoiding  an  intimation  of 

what  their  opinion  would  have  been  if  that  clause  had  stood 

alone  in  the  will,  held,  that  in  connection  with  the  devise  to  the 

other  sons,  the  daughters,  and  the  nephew,  the  son  took  an 

estate  tail. 

In  this  case  the  context  certainly  much  assisted  the  construe-  Remarks  upon 
tion  adopted  by  the  Court,  for  as  the  other  sons  of  the  testator, 
as  well  as  his  daughters,  took  successive  estates  tail,  it  was 
scarcely  supposable  that  he  could  intend  the  first  son  to  have 
only  an  estate  for  life.  To  have  made  such  a  difference  between 
the  sons  would  have  violated  the  general  plan  of  the  will.  The 
clause  which  gave  rise  to  the  question,  although  applied  properly 
enough  in  a  subsequent  part  of  the  will  to  the  devise  to  the 
other  sons  of  the  testator,  was  redundant  in  the  position  which 
it  here  occupied,  where  its  insertion  was  evidently  an  error. 

Again,  in  the  case  of  Jack  v.  Fether  stone  (t),  where  the  words  To  w.  and  to 
of  devise  were:  —  "I  give,  &c.  to  W.,  and  to  his  heirs  male,  the  eider  son6' 


according  to  their  seniority  in  age,  on  their  respectively  attaining 

the  age  of  twenty-one  years,  all  my  estates  real  and  personal,  in  Of  his  body 

lands,  houses  and  tenements,  not  hereinbefore  disposed  of,  the 

elder  son  surviving  of  the  said  W.,  and  the  heirs  male  of  his  body 

lawfully  begotten,  always  to  be  preferred  to  the  second  or  younger 

son  ;  and  in  case  of  the  failure  of  issue  male  in  the  said  W. 

surviving  him,  or  their  dying  unmarried  and  without  lawful 

issue  male  attaining  the  age  of  twenty-one  years,  then  to  T., 

(brother  of  the  said  W.),  and  his  heirs  male  lawfully  begotten 

on  attaining  the  age  of  twenty-one  years,  the  elder  to  be  pre- 

ferred to  the  younger  ;  and  in  case  of  the  death  or  failure  of 

the  issue  male  of  the  said  T.  lawfully  begotten,  and  their  not 

attaining  the  age  of  twenty-one  years,  then  to  my  right  heirs  for 

ever."     The  House  of  Lords  held,  that  W.  took  an  estate  tail 

(0  9  Bligh,  237,  [S.  C.  3  01.  &  Fin,  67,  nom.  Fctherstonv.  Fetherston.] 
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Declaration 
that  devise  to 
heirs  of  the 
body  was 
intended  to  be 
in  strict  settle- 
ment. 


male.  Lord  C.  J.  Tindal  declared  the  unanimous  opinion  of 
the  Judges  to  be,  that  the  present  case  was  governed  by  the  rule 
laid  down  by  Lord  Alvanley  in  Poole  v.  Poole,  "  that  the  first 
taker  shall  be  held  to  have  an  estate  tail  where  the  devise  to 
him  is  followed  by  a  limitation  to  him  and  the  heirs  of  his  body, 
except  where  the  intent  of  the  testator  has  appeared  so  plainly 
to  the  contrary  that  no  one  could  misunderstand  it."  Here  the 
subsequent  words  were  not  wholly  incompatible  with  an  estate 
tail.  If  W.  took  an  estate  tail,  the  elder  son  surviving,  and  the 
heirs  male  of  his  body  would  be  preferred  to  the  second  or  the 
younger  son,  and  any  difficulty  created  by  the  words  referring 
to  the  majority  of  the  devisees  occurred  equally  whether  the 
estate  tail  was  in  W.  or  in  his  sons. 

By  contrasting  Lowe  v.  Dames  and  Lisle  v.  Gray  with  Jones 
v.  Morgan,  and  Goodtitle  v.  Herring  with  Poole  v.  Poole  and 
Jack  v.  Feiherstone,  the  limits  of  the  doctrine  of  the  respective 
cases  will  be  perceived. 

In  further  confirmation  of  the  doctrine  that  the  words  "  heirs 
of  the  body  "  are  not  controlled  by  expressions  of  an  equivocal 
import,  may  be  cited  the  case  of  Douglas  v.  Congreve  (u),  where 
a  testator  devised  real  estate  to  A.  for  life,  and  after  his  decease 
to  the  heirs  of  his  body,  and  so  on  to  several  other  persons  by 
way  of  remainder  in  like  manner,  and  then  declared  that  all  the 
aforesaid  limitations  were  intended  by  him  to  be  in  strict  settle- 
ment, with  remainder  to  his  own  right  heirs  for  ever ;  and  the 
Court  of  C.  P.  certified  an  opinion  that  these  ambiguous  words 
did  not  prevent  the  devisees  from  taking  estates  tail  under  the 
prior  words  of  devise ;  which  certificate  was  afterwards  con- 
firmed by  Lord  Langdale,  M.  R.,  who  observed,  "  In  the  present 
case  there  is  no  executory  trust.  It  is  a  case  of  direct  devise  of 
the  legal  estate,  and  in  terms  which,  according  to  the  rules  of 
law,  give  an  estate  tail  to  the  plaintiff ;  and  it  does  not  appear 
to  me,  that  the  words,  '  in  strict  settlement,'  can  have  the  legal 
effect  of  altering  that  estate.  An  executory  trust  would  have 
admitted  greater  latitude  of  interpretation,  and  the  effect  of 
the  words  might  have  been  different." 


(u)  5  Scott,  223,  4  Bing.  N.  C.  1,  1  Beav.  59. 
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CHAPTER   XXXVIII. 

"  CHILDREN/'    "  CHILD/'   "  SON/'  "  DAUGHTER/'  WHERE  WORDS 
OP   LIMITATION. 

I.  Rule  in  Wild's  Case. 
II.    "Child,"  "/Sow,"  "Daughter"  &c.>  where  used  as  nomina  collectives. 

I.  THE  rule  of  construction  commonly  referred  to  as  the  doc-   Children, 

trine  of  Wild's  case  (a)  is  this,  that  where  lands  are  devised  to  a  ^f  n 

person  and  his  children,  and  he  has  no  child  at  the  time  of  the 

devise 3  the  parent  takes  an  estate  tail ;  for  it  is  said,  "  the  intent 

of  the  devisor  is  manifest  and  certain  that  the  children  (or  Rule  in  Wild's 

issues)  should  take,  and  as  immediate  devisees  they  cannot  take,   c 

because  they  are  not  in  rerum  naturd,  and  by  way  of  remainder 

they  cannot  take,  for  that  was  not  his  (the  devisor's)  intent,  for 

the  gift  is  immediate ;  therefore  such  words  shall  be  taken  as 

words  of  limitation."     In  support  of  this  position,  a  case  is 

referred  to,  as  reported  by  Serjeant  Bendloes  (£),  in  which  the 

devise  was  to  husband  and  wife,  "  and  to  the  men  children  of 

their  bodies  begotten,"  and  it  did  not  appear  that  they  had  any 

issue  male    at  the  time  of  the    devise,  and  therefore  it  was 

adjudged  that  they  had  an  estate  tail  to  them  and  the  heirs 

male  of  their  bodies.    The  principle  has  been  followed  in  several 

subsequent  cases. 

Thus,  in  Davie  v.  Stevens  (c),  where  a  testator  devised  to  his 
son  S.,  when  he  should  accomplish  the  full  age  of  twenty-one 
years,  the  fee-simple  and  inheritance  of  Lower  Shelstone,  to  him  To. A-  and  *** 
and  his  child  or  children  for  ever,  but  if  he  should  happen  to  die  dren  for  ever. 

(a)  6  Rep.  17;  S.  C.,  Anon.,  Gouldsb.  (c)  Dougl.  321.  The  case  of  Wkarton 

139,  pi.  47  ;  S.  C.  nom.  Richardson  v.  v.  Gresham,  2  W.  Bl.  1083,  is  generally 

Yardley,  Moore,  397,  pi.  519.  [This  classed  with  these  cases  ;  but  as  the 

rule  is  distinct  from  the  point  decided  devise  was  to  J.  W.  and  his  sons  in  tail 

in  Wiltfs  case,  which  arose  on  a  devise  male,  it  is  clear  that  he  took  an  estate 

to  A.  and  his  wife,  and  after  their  de-  tail  without  construing  "sons"  as  a 

cease  to  their  children.  And  see  Doe  word  of  limitation ;  and  the  only  con- 

d.  Tooley  v.  Gunniss,  4  Taunt.  313  ;  Doe  sequence  of  the  non-existence  of  a  son 

d.  Liversage  v.  Vaughan,  5  B.  &  Aid.  was  his  exclusion  from  taking  imme- 

464.]  diately  under  the  devise. 

(6)  1  Bulstr.  219,  Bendl.  30. 
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CHAP,  xxxvur. 


To  J.  and  his 
children  law- 
fully to  be 
begotten. 


Observations 
upon  Hodges 
v.  Middleton. 


before  twenty-one,  then  over  to  testator's  wife  for  ever.  S.  was 
unmarried  at  the  death  of  the  testator,  and  it  was  held  that  he 
took  an  estate  tail,  there  being  no  children  to  take  an  immediate 
estate  by  purchase.  The  meaning,  Lord  Mansfield  said,  was  the 
same  as  if  the  expression  had  been  "to  S.  and  his  heirs,  that  is 
to  say,  his  children  or  his  issue."  The  words  "  for  ever  "  made 
no  difference,  for  the  heirs  (of  the  body)  of  S.  might  last  for 
ever  (d) . 

So,  in  the  case  of  Seale  v.  Barter  (e}t  where  the  devise  was  in 
these  words,  "  It  is  my  will  that  all  my  lands  and  estates  shall 
after  my  decease  come  to  my  son  J.,  and  his  children  lawfully  to 
be  begotten,  with  full  power  for  him  to  settle  the  same,  or  any 
part  or  parts  thereof,  by  will  or  otherwise,  on  them  or  any  of 
them,  as  he  shall  think  proper,  and  for  default  of  such  issue, 
then,"  over  in  like  manner  to  a  daughter.  J.  had  no  child  at 
the  date  of  the  will,  [but  had  a  daughter  living  at  the  testator's 
death  (/).]  The  Court  of  Common  Pleas,  on  the  authority  of 
Wild's  case,  Wharton  v.  Gresham,  and  several  other  cases  (which 
the  writer  has  referred  to  other  grounds,  as  they  did  not  involve 
the  inquiry  whether  the  devisee  had  children  or  not  at  the  time), 
held,  that  J.  took  an  estate  tail,  the  Chief  Justice  (Lord  Alvanley) 
expressly  intimating  that  the  Court  gave  no  opinion  as  to  what 


(d)  In  Hodges  v.  Middleton,   Dougl. 
431,   Lord  Mansfield  and  the  Court  of 
King's  Bench    inclined    to    think    that 
where  a  testator  devised  to  A.  for  life, 
and  after  her  death  to  her  children,  upon 
condition   that  she    or    they   constantly 
paid  30Z.    a    year   for    a   clergyman    to 
officiate   in  her  chapel,  and   on   failure 
thereof  to  testator's  own  next  heirs,  and 
in  case  of  failure  of  children  of  A.,  then 
to  her  brother  GK,  &c.,  A.  had  an  estate 
tail ;  or  that  if  she  took  an  estate  for 
life,    the    children  took  an  estate  tail  ; 
and  as  recoveries  had  been  suffered  by 
both,   the  alternative   of  these  proposi- 
tions was  not  material.     As  the  limita- 
tion to  the  children  in  this  case  was  by 
way  of  remainder,  there  seems  to  have 
been  no  ground,  whether  a  child  existed 
at  the  date  of  the  will  or  not,  for  holding 
the  parent  to  be  tenant  in  tail.      It  is 
as   difficult  to   perceive  any  satisfactory 
reason  for  giving  the    children   estates 
tail.     The   direction   to  pay  the   30£.   a 
year  would  have  enlarged  their  devise  to 
a  fee-simple.     See  sup.  250. 

(e)  2  B.   &  P.    485 ;  but  see  Doe  d. 
Davy  v.  Burnsallt   6  T.   R.   30  ;  S.  C. 
nom.  Burnsall  v.  Davy,  1  B.  &  P.  215  ; 


Doe  d.  Gillman  v.  Elvey,  4  East,  313, 
post,  where  it  seems  to  have  been  taken 
for  granted  that  under  a  devise  to  A. 
and  his  issue,  the  issue  took  by  way  of 
remainder ;  and  it  is  observable  that  in 
the  case  of  Heron  v.  Stokes,  2  D.  & 
"War.  107,  Sir  Edward  Sugden  suggested 
that  the  more  natural  construction  of  a 
gift  to  one  and  his  children,  there  being 
no  children  in  esse  at  the  time,  and  that 
which  he  should  have  adopted  in  the 
absence  of  authority  the  other  way, 
would  be  to  hold  it  to  be  a  gift  to  the 
parent  for  life,  with  remainder  to  the 
children.  These  remarks  do  not  shew 
that  this  eminent  Judge  considered  that 
the  authorities  would  have  left  him  free 
to  adopt  such  a  construction  if  the 
point  had  called  for  decision.  He 
would  doubtless  have  felt  himself  bound 
to  follow,  in  regard  to  real  estate,  the 
often  recognized  rule  in  Wild's  case, 
either  with  or  without  the  modification 
suggested.  With  respect  to  personalty, 
perhaps,  the  authorities  would  not  be 
found  to  present  so  formidable  an  obstacle 
to  the  adoption  of  the  doctrine  of  the 
Irish  Chancellor. 

(/)  See  2  B.  &  P.  487. 
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would  have  been  the  construction  if  there  had  been  children  CHAP,  xxxvm. 
born  at  the  time  of  the  devise. 

Again,  in  the  case  of  Broadhurst  v.  Morris  (g),  where  the  Devise  in  re- 
testator  devised  all  his  share  of  his  two  estates  in  W.  to  his  ^S^hi!0  B* 
daughter  E.  for  life,  and  at  her  decease  to  F.,  her  husband,  children  law- 
during  his  life  ;  and  at  the  decease  of  his  said  son-in-law  F.  he  for  ever? 
directed  that  the  whole  legacy  to  him  should  go  to  his  (tes- 
tator's) grandson,  B.,  and  to  his  children  lawfully  begotten  for 
ever ;  but,  in  default  of  such  issue,  at  his  decease,  then  over.    B. 
was  unmarried  at  the  death  of  the  testator.     It  was  contended, 
that  the  words  "  at  his  decease,"  distinguished  the  present  case 
from  the  previous  authorities ;  and  it  was  also  suggested,  that, 
by  the  effect  of  the  words  "  for  ever,"  the  children  might  take 
the  fee ;  but  the  Court  of  K.  B.  certified   (the  case  being  from 
Chancery),  that  the  devise  conferred  an  estate  tail  on  B. 

Thus,  the  cases  have  established,  it  should  seem,  that  a  devise 
to  a  man  and  his  children,  he  having  none  at  the  time  of  the 
devise,  gives  him  an  estate  tail. 

The  time  of  the  devise  appears  to  denote  rather  the  period  of  Suggested  mo- 
the  making  of  the  will,  than  the  time  of  its  taking  effect,  and  yet 
it  is  impossible  not  to  see  that  the  material  period  in  regard  to  rule- 
the  evident  design  of  the  rule,  is  the  death  of  the  testator,  when 
the  will  takes  effect. 

The  object  of  the  rule  manifestly  is,  that  the  testator's  inten- 
tion in  favour  of  children  shall  not  in  any  event  be  frustrated ; 
but  if  it  be  applied  only  in  case  of  there  being  no  child  living  at 
the  time  of  the  making  of  the  will,  the  accident  intended  to  be 
so  carefully  guarded  against  may  occur.  For  suppose  there 
should  happen  to  be  a  child  or  children  at  that  time,  who  should 
subsequently  die  in  the  testator's  lifetime,  so  that  no  child  was 
living  at  his  death ;  in  this  case,  though  there  was  no  child  to 
take  jointly  with  the  parent,  yet  the  rule  would  not  be  applied 
in  favour  of  after-born  children.  On  the  other  hand,  in  the 
converse  case,  namely,  that  of  there  being  a  child  at  the  death, 
but  not  at  the  date  of  the  will,  an  estate  tail  would  be  created, 
though  there  was  a  child  competent  to  take  by  purchase,  so 
that  the  ground  upon  which  that  construction  has  been  resorted 
to  did  not  exist.  Indeed  a  still  more  absurd  consequence  may 
follow  from  an  adherence  to  the  literal  terms  of  this  rule  of 

(g)  2B.  &Ad.  1. 
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CHAP,  xxxvm.  construction  in  the  latter  case ;  for  suppose  there  is  no  child  at 
the  making  of  the  will,  but  a  child  subsequently  conies  into 
existence,  who  survives  the  testator,  and  the  parent  does  not, 
the  devise  would  fail  altogether,  notwithstanding  the  existence 
of  a  child  at  the  death  of  the  testator,  if  it  were  held  that  the 
parent  would  have  been  tenant  in  tail  (h).  These  circumstances 
actually  occurred  in  Buffar  v.  Bradford  (i}t  where  a  testator  in 
a  certain  event  gave  real  and  personal  estate  to  A.  and  the  chil- 
dren born  of  her  body  (k).  A.  having  died  in  the  testator's  life- 
time, leaving  a  child  who  was  born  after  the  making  of  the  will 
when  A.  had  no  child,  it  was  contended  on  the  authority  of 
Wild's  case,  that  the  devise  had  lapsed ;  but  Lord  Hardwicke 
held  the  child  to  be  entitled.  His  Lordship  said,  "  It  must  be 
allowed  that  children  in  their  natural  import  are  words  of  pur- 
chase and  not  of  limitation,  unless  it  is  to  comply  with  the 
intention  of  the  testator,  where  the  words  cannot  take  effect  in 
any  other  way.33 

Application  of  If  the  literal  terms  of  the  rule  in  Wild's  case  can  be  departed 
fr°m  in  ^e  manner  suggested,  in  order  to  give  effect  to  its  spirit, 
it  would  seem  to  follow  that  the  parent  would  never  be  held  to 
take  an  estate  tail  if  there  were  a  child,  who,  according  to  the 
established  rules  of  construction,  could  have  taken  jointly  with 
the  parent.  Consequently,  if  the  devise  were  future,  so  that  all 
children  coming  in  esse  before  the  period  of  vesting  in  possession 
would  be  entitled  (/),  the  rule  which  makes  the  parent  tenant  in 
tail  would  (if  at  all)  only  come  into  operation  in  the  absence  of 
any  such  objects.  In  the  case  of  Broadhurst  v.  Morris  (m),  the 
rule  seems  to  have  been  applied  to  a  devise  of  this  description, 
but  this  peculiarity  in  the  case  does  not  appear  to  have  attracted 
attention,  and  it  must  be  confessed  that,  in  reference  to  cases 
of  every  class,  the  modification  of  the  doctrine  suggested  in  the 
preceding  remarks  has  to  encounter  the  objection,  that  it  makes 
the  construction  of  the  devise  depend  upon  subsequent  events,  and 
therefore  its  adoption  is  not  too  hastily  to  be  assumed.  [Probably 
Lord  Hardwicke  did  not  intend  to  countenance  such  a  doctrine, 
but  only  to  explain  the  real  meaning  of  the  rule  to  be  that  the% 

(h)  But  now  see  1  Viet.  c.  26,  s.  32,  pointed  to  an    estate  tail.      Even   Lord 

ante,  Chap.  XI.  Hale  seriously  advanced  it  in  King  v. 

(*)  2  Atk.  220.  Melting*  1  Vent.  230.  This  is  indeed 

(k)  In  some  of  the  early  cases  an  "spelling  a  will  out  by  little  hints.'* 

absurd  distinction   is   taken   between  a  See  same  judgment,  230. 

gift  to  children  and  a  gift  to  children  of          (1)  Ante,  p.  143. 

the  body,  as  if  the  latter  more  strongly  (m)  Ante,  p.  367. 
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[word  "  children "  may  be  construed  as  a  word  of  limitation,  CHAP,  xxxvm. 
where  the  general  scope  and  object  of  the  will  necessitates  such 
a  construction  (ri).  In  this  sense  his  observations  are  not  at 
variance  with  the  case  of  Seale  v.  Barter  (o),  where,  though 
there  were  no  children  living  at  the  time  of  making  the  will,  yet 
in  the.  interval  before  the  testator's  death  a  daughter  was  born, 
whose  existence  at  that  time  did  not  prevent  the  application  of 
the  rule.] 

It  has  been  hitherto  treated  as  an  undeniable  position,  that 
in  the  devises  under  consideration,  children,  if  there  be  any, 
will  take  jointly   with  their  parent  by   purchase;     and  such 
certainly  is  the  resolution  in  Wild's  case,  as  reported  in  Coke  (p),  Rule  in  Wild's 
who  lays  it  down— « If  a  man  devise  land  to  A.  and  to  Ms  SreVtaWn^ 
children  or  issue,  and  they  then  have  issue  of  their  bodies,  there  jointly, 
his  express  intent  may  take  effect  according  to  the  rule  of  the 
common  law,  and  no  manifest  and  certain  intent  appears  in  the 
will  to  the  contrary :  and  therefore,  in.  such  case,  they  shall 
have  but  a  joint  estate  for  life." 

And  in  conformity  to  this  doctrine  seems  to  be  the  case  of 
Oates  d.  Hatterley  v.  Jackson  (q),  where  a  testator  devised  to  his 
wife  J.  for  her  life,  and  after  her  decease  to  his  daughter  B.  and 
her  children  on  her  body  begotten  or  to  be  begotten  by  W.  her 
husband,  and  their  heirs  for  ever.  B.  had  one  child  at  the  date  % 
of  the  will,  and  afterwards  others ;  and  it  was  held  that  she 
took  jointly  with  them  an  estate  in  fee,  and  consequently  that 
on  their  deaths  (which  had  happened)  she  became  entitled  to 
the  entirety  in  fee.  This,  it  will  be  observed,  was  the  case  of  a 
devise  in  fee. 

But  in  the  more  recent  case  of  Jeffery  v.  Honywood  (r),  where  To. A-  and  her 
a  testator  gave  certain  estates,  subject  to  charges,  to  A.,  and  to  their  heirs. 
all  and  every  the  child  and  children,  whether  male  or  female, 
of  her  body  lawfully  issuing,  and  unto  his3  her,  and  their  heirs 
or  assigns  for  ever,  as  tenants  in  common.     A .  died  in  the  lifetime 
of  the  testator,  leaving  ten  children.     (It  is  not  expressly  stated 
whether  any  of  the  children  were  living  at  the  date  of  the  will, 
but  it  seems  probable  that  this  was  the  case.)     The  question 


[(n)  See  per  Sir  W.  P.   Wood,  WeW  mistake. 

v.  JByng,  2  Kay  &  J.  674.     Stated  post,  (q)  2  Stra.  1172.      See  also  Buffar  v. 

p.  371.  Bradford,  2  Atk.  220  ;  [Caffary  v.  Caf- 

(o)  2  B.  &  P.  485  ;    see  also  Scott  v.  fary,  8  Jur.  329.] 
Scott,  15  Sim.  47.]  (r)  4  Madd.  398.     See  also  Newman 

(p)  6  Rep.   17.     The  plural  "they"  v.  Nightingale,    1   Cox,  341,  elsewhere 

"their"    appears   to  be   used    by  stated. 

VOL.  II.  B   B 
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OTTAP.  xxxviir.  was>  whether  A.  took  an  estate  in  fee  in  an  eleventh  share,  the 
consequence  of  which  would  be  that  it  lapsed  by  her  death  in 
the  testator's  lifetime.  The  affirmative  was  contended  for  011 
the  authority  of  Oates  v.  Jackson ;  but  Sir  John  Leach,  V.  C., 

Children  held     held  that  A.  had  a  life  estate  only ;  he  said,  "  There  are  two 

of  remainder!^  &fts,  one  to  the  mother,  without  words  of  limitation  super- 
added,  and  another  to  her  children,  their  heirs  and  assigns  ; 
and  these  two  gifts  can  only  be  rendered  sensible  by  construing, 
as  the  words  import,  a  life  estate  to  the  mother,  and  a  remainder 
in  fee  to  the  children.  In  Oates  v.  Jackson  the  mother  was,  by 
the  plain  force  of  the  expression,  comprehended  in  the  limita- 
tion in  fee." 

The  difference  of  expression,  however,  in  the  two  cases  is 

Observations      extremely  slight.     In  Jeffery  v.  Honywood,  the  gift  is  "  to  A. 

ig>on  Jeffery  v.   an(j  f0  a]]  an(j  every  the  child  and  children."   In  Oates  v.  Jackson. 
Honywood. 

"to  A.  and  her  children."     The  only  difference  consists  in  the 

word  "to,"  and,  according  to  the  report  of  the  latter  case  in 
Modern  Reports  (s),  even  this  slight  difference  is  extinguished, 
the  expression  there  being  "to  B.  and  to  the  children  of  her 
body  "(*). 

Even  supposing  the  words  of  the  limitation  not  to  apply  to 
the  mother,  (in  which  case,  however,  it  might  have  been  con- 
tended that  she  took  the  fee  by  force  of  the  word  "  estates,")  it 
is  difficult  to  see  upon  what  ground  the  devise  to  the  children 
could  be  held  to  be  a  remainder  expectant  on  the  mother's 
estate,  and  not  to  be  immediate  or  in  possession  as  to  all  the 
objects.  His  Honor's  objection  to  the  latter  construction  is, 
that  "  after-born  children  would  be  included  in  this  devise, 
and  it  is  a  singular  intention  to  impute  to  a  father,  that  he 
means  his  daughter's  personal  interest  in  an  estate  should  con- 
tinually diminish  upon  the  birth  of  a  new  child."  But, 
according  to  all  the  authorities  (u),  including  a  decision  of  the 
Vice-Chancellor  himself  (a?),  an  immediate  gift  to  children  vests 
exclusively  in  the  objects  living  at  the  death  of  the  testator. 

(s)  7  Mod.  459.  in  fee,  in  no  case  would  the  estate  have 

(£)  It  has  been  justly  remarked,  how-  gone  to  one  male.     Prior  on  Construction 

ever,   that  the  substitution  of  the  word  of  Issue,  &c.,  pi.  54.     [A  similar  line  of 

"his,   her  and   their"   for   the    simple  argument  was  taken  by  Lord  Northing- 

" their"  of  Oates  v.  Jaclcson  shewed  the  ton  in  Garden  v.  Pulteney,   2  Ed.  323, 

testator's  idea  that  it  was  probable  [qu.  Amb.  499,  post,  374.] 
possible]  that  only  one,  and  that  either  (u)  Heath'v.  Heath,  2  Atk.  121 ;  Sin- 

male  or  female,  might  become  entitled  to  gleton  v.   Singleton,  1  B.  C.  C.  542,  n., 

his  bounty  ;  whereas,  if  he  had  intended  and  other  cases  cited  ante,  p.  1 42. 
the  mother  to  take  as  tenant  in  common  (x)  Scott  v.  Harwood,  5  Madd.  332. 
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The  case  of  Jeffery  v.  Honywood  seems  to  be  inconsistent  CHAP,  xxxvm. 
-with,  and  must,  therefore,  be  considered  as  overruled  by  the 
case  of  Broadhurst  v.  Morris  (y)  already  stated.  It  is  true  that 
the  former  case  was  cited  with  seeming  approbation  in  the  case 
of  Bowen  v.  Scowcroft  (z)  by  Mr.  Baron  Alderson,  who  founded 
the  latter  decision  mainly  on  its  authority  ;  but  the  cases  are, 
it  is  submitted,  distinguishable,  as  will  be  seen  by  referring  to 
the  statement  of  Bowen  v.  Scowcroft  in  a  subsequent  chapter. 

In  some  instances  the  Courts  seem  to  have  inclined  to  con-   Children  held 
strue  "children  "  a  word  of  limitation,  notwithstanding  the  exist-  limitation,  not- 

ence  of  children.     Thus,  in  Woodv.  Baron  (a),  where  a  testator  withstanding 

the  existence 
devised  to  his  daughter  his  whole  estate  and  effects,  real  and  of  children. 

personal,  who  should  hold  and  enjoy  the  same  as  a  place  of  inherit- 

ance to  her  and  her  children,  or  her  issue,  for  ever  ;  and  if  his  Devise  to  A.  as 

daughter  should  die  leaving  no  child  or  children,  or  if  her  fnheritance°to 

children  should  die  without  issue,  then  over.     It  was  held,  that  ner  and  ner 

children,  or  her 

the  daughter  took  an   estate  tail,  though  she  had  issue  at  the  issue." 
time  of  the  making  of  the  will,  and  of  the  death  of  the  testator. 

[And  in  the  somewhat  similar  case  of  Webb  v.   Byng  (b),  Devise  to  A. 
where  the  testatrix,  Anne  Cranmer,  devised  as  follows  :  —  "  I  give 


in  trust  to  my  executors  for  my  niece,  Mary  Anne  Byng,  and  house  with 
her  children,  all  my  Q.  estates,  provided  she  takes  the  name  of  i00ms. 
Cranmer  and  arms,  and  her  children,  with  my  mansion  house, 
plate,  books,  linen,  &c.,  Archbishop  Cranmer's  portrait,  by 
Holbein,"  and  other  articles  "  as  heir-looms  with  my  estate  :  " 
there  were  children  of  Mary  Anne  Byng  in  esse  at  the  date  of 
the  will  and  at  the  death  of  the  testatrix  ;  but  it  was  held  by 
Sir  W.  P.  Wood,  V.  C.,  that  Mary  Anne  Byng  took  an  estate 
tail.  She  and  her  children  could  not  take  concurrently  ;  since 
that  would  involve  this  manifest  absurdity,  viz.,  that  they  must 
all  live  together  in  the  same  house  and  enjoy  the  various  articles 
given  as  heir-looms  with  the  estate.  And  the  object  of  the 
testatrix  being  to  perpetuate  the  name  of  Cranmer,  she  could 
not  have  intended  that  Mary  Anne  Byng  should  take  for  life, 
with  remainder  to  her  eight  children  as  joint  tenants  in  fee  ; 
because  then,  independently  of  the  fact  that  Jeffery  v.  Honywood 
had  been  overruled  by  Broadhurst  v.  Morris,  the  estate  would 
by  that  construction  be  divisible  into  eight  separate  estates, 

(y)  2  B  &  Ad.  1.     [See  ace.  per  Sir          (a)  1  East,  259. 

F.  P.  Wood,  2  Kay  &  J.  673.]  [(&)  2  Kay  &  J.  669  ;  affirmed  on  ap- 

(z)  2  Y.  &  C.  640.  peal  26  L.  J.  Ch.  107.] 
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CHAP.  XXXYIII.  [and  as  the  parties  to  take  the  property  were  also  to  take 
the  name  and  arms,  the  result  would  be  to  found  as  many 
small  families  all  bearing  the  name  and  arms  of  Cranmer, 
whereas  the  testatrix  spoke  of  her  estate  as  one  and  indivisible 
and  to  be  enjoyed  in  its  entirety.] 

In  Seale  v.  Barter  (c),  Lord  Alvanley  observed  that,  accord- 
ing to  the  report  of  Wild's  case  in  Moore  (d},  two  of  the  Judges 
thought  it  was  an  estate  tail  in  him,  though  there  were  children 
at  the  time  of  the  devise ;  but  probably  it  did  not  occur  to  his 
Lordship  that  the  devise  in  that  case  was  to  A.  and  his  wife, 
and  after  their  death  to  their  children,  which  it  is  now  admitted 
on  all  hands  gives  an  estate  for  life  to  the  parents,  with  remainder 
to  their  children ;  so  that  the  notion  as  to  its  being  an  estate 
tail  was  clearly  untenable  (e).  Had  the  observation  been  applied 
to  a  devise  to  A.  and  his  children  simply,  it  might  have  had 
more  weight. 

The  word  "  children  "  seems  to  have  been  construed  as  a  word 
of  limitation  (in  a  very  obscure  will)  in  the  case  of  Doe  d.  Gigy 
v.  Bradley  (/),  where  a  testator  bequeathed  a  leasehold  property 
to  A.  and  B.,  for  life,  share  and  share  alike,  with  survivorship 
for  life  to  A.,  and  after  their  decease  to  the  children  of  A.,  "  to 
be  equally  divided  between  them,  share  and  share  alike,  and  to 
the  survivor  of  them  and  their  children ; "  it  was  held  that  these 
words  were  words  of  limitation,  applicable  to  the  gift  to  the 
children,  (though  there  were  children  of  such  children  living  at 
the  death  of  the  testator  (#),)  and  accordingly  it  was  to  be  con- 
strued as  a  gift  to  the  children  absolutely  (h),  with  survivorship 
between  them  for  life. 

This  case  has  too  much  of  peculiarity  to  authorize  any  general 
conclusion.  Lord  Hardivicke,  in  Buffar  v.  Bradford  (i),  seems 
to  have  been  averse  to  the  application  of  the  rule  in  Wild's  case 
to  personal  estate,  where,  he  said,  the  effect  of  construing 
children  to  be  a  word  of  limitation  must  be,  that  the  first  taker 
would  have  all  (/v) ;  and  the  same  reluctance  is  perceptible  in 


Rule  whether 
applicable  to 
bequests  of 
personalty. 


(c)  2  B.  &  P.  485,  ante,  366. 

(d)  PI.  519,  397,  nom.  Richardson  v. 
Yardley. 

(e)  See  also  his    Lordship's  observa- 
tions upon  Hodges  v.  Middleton,  stated 
ante,  in  Seale  v.  Barter,  2  B.  &  P.  494, 
which  are  susceptible  of  the  same  an- 
swer. 

(/)  16  East,  399, 


[(</)  It  does  not  appear  whether  any 
were  living  at  the  date  of  the  will ; 
possibly  there  were,  as  one  of  the  chil- 
dren of  A.  was  then  married.] 

(h)  See  rule  discussed  post. 

(i)  Ante,  p.  368. 

[(&)  But  every  case  where  the  words 
"issue"  and  the  like,,  which  give  an, 
estate  tail  in  realty,  are  held  to  give  an 
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the  more  recent  cases  of  Stone  v.  Maule  (/),  elsewhere  stated,  CHAP,  xxxvm. 
Heron  v.  Stokes  (m),  and  Audsley  v.  Horn  (n). 

In  such  cases,  however,  the  point  seems  to  be  immaterial  ; 
for  as  the  rule  only  applies  where  there  is  no  child  to  take  jointly 
with  the  parent,  and  as  the  absolute  interest  in  personalty  passes 
without  words  of  limitation,  the  result  is,  that  the  parent,  as  the 
only  existing  object  at  the  time  of  distribution,  would  be  solely 
entitled  quacunque  via  (o)  . 

[There  is  one  class  of  cases,  however,  where  the  point  would  To  bequests 
call  for  a  decision  ;  that  is,  where  there  is  a  gift  of  an  annuity 
to  a  person  and  his  children.  For  though  a  simple  gift  of  per- 
sonalty, or  of  the  dividends  or  annual  proceeds  of  a  specified 
fund,  passes  the  absolute  interest  to  the  legatee  without  words 
of  limitation  (p)  ;  yet  where  an  annuity  is  so  given,  the  annuitant 
takes  only  for  life  (q)  . 

In  a  case  of  Snowball  v.  Procter  (r),  where  a  testator  be- 
queathed the  annual  proceeds  of  his  share  in  a  leasehold  colliery 
to  be  equally  divided  amongst  his  wife  and  children  and  their 
children  after  them  respectively,  it  appeared  that  none  of  the 
testator's  children  were  married  at  the  time  of  his  death,  and  it 
was  contended  that  these  words  gave  a  personal  benefit  to  each 
successive  legatee  and  confined  the  children  to  a  limited  interest 
for  the  sake  of  the  grandchildren  ;  but  Sir  J.  K.  Bruce,  V.  C., 
thought  it  clear  that  they  were  words  of  limitation  and  not  of 
purchase.  This  conclusion,  however,  was  materially  assisted  by 
other  parts  of  the  will,  and  the  case  is  by  no  means  an  authority, 
that  the  rule  in  Wild's  case  is  generally  applicable  to  personal 
bequests  (s)  .] 

Indeed,  with  respect  to  personal  estate,  an  attempt  has  often  Parent  entitled 
been  made,  and  [of  late  with  increasing]  success,  to  cut  down 


the  parent  (according  to  Sir  /.  Leach's  construction  in  Jeffery  ulterior 

interest. 

[absolute  interest  in  personalty,  is  open  to  [(p)  Heron  v.   StoJces,   2  Dr.  &  War. 

the  same  objection.]  89,  12  Cl.  &  Fin.  161  ;  Kerr  v.  Middle- 

(1)  2  Sim.  490.  sex  Hospital,  2  D.  M.  &  GK  576. 

(m)  2  Dr.  &  War.  89,  1  Con.  &  Law.  (q)  Saveryv.  Dyer,  Amb.  139  ;   Fates 

270  ;  [Sugd.  Law  of  Prop.  236  sq.  ;   but  v.  Maddan,  3  Mac.  &  G.  532  ;  and  the 

see  S.  C.  12  01.  &  Fin.  161,   Gawler   v.  rule  is  not  altered  by  the  stat.   1  Viet. 

Cadby,  Jac.  346.  c.  26,  Nichols  v.  Hazvkes,  10  Hare,  342. 

(n)  26  Beav.  195,  and  on  app.  6  Jur.  As   a   personal    annuity   cannot   be  en- 

N.  S.  205,  29  L.  J.  Oh.  201.]  tailed,  the  limitation   to    children,  if  it 

(o)  See  Cape  v.  Cape,  2  Y.  &  C.  543.  attracted  the  rule  in  Wild's  case,  would 

And  the  result  would  be  the   same   in  create  a  conditional  fee,  Stafford  v.  Buck-   • 

reference  even  to  real  estate  under  wills  ley,  2  Ves.  170. 
made  or  republished  since  1837,  as  the  (r)  2  Y.  &  C.  C.  C.  478. 

fee  would  pass   by  such   wills  without          (s)  See,  however,    Scott  v.  Scott,    15 

words  of  limitation.  Sim.  47.] 
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CHAP,  xxxvni.  v.  Honywood)  to  a  life  interest,  the  children  taking  the  ulterior 
interest  by  way  of  remainder.  Thus,  in  Crawford  v.  Trotter  (t) 
(a  decision  of  the  same  learned  Judge),  a  bequest  of  1,000/. 
Three  per  Cent.  Reduced  Annuities  to  A.  and  her  heirs  (say 
children),  was  held  to  give  a  life  interest  to  A.,  and  the  capital 
to  her  children,  [the  word  "heirs,"  which  was  used  as 
synonymous  with  "  children,"  importing  that  they  were  to  take 
after  her  death.] 

So,  in  the  case  of  Morse  v.  Morse  (w),  where  a  testator  gave 
to  his  daughter  A.  and  her  children  5,000/.  for  their  sole  use 
and  benefit,  3,000/.  to  be  paid  in  one  year  after  his  decease,  and 
2,000/.  after  the  decease  of  his  wife,  and  appointed  A.  B.  trustee 
of  those  sums  for  his  daughter  and  her  children;  Sir  L.  Shadwell, 
V.  C.,  held  the  5,000/.  to  be  in  trust  for  the  daughter  for  life, 
and  after  her  decease  for  all  her  children,  whether  born  in  the 
testator's  lifetime,  or  after  his  decease. 

[So,  in  Garden  v.  Pulteney  (#),  where  stock  was  bequeathed 
in  trust  for  A.  (then  an  infant),  and  for  such  younger  son  and 
sons  as  A.  should  have,  to  be  equally  divided  between  them, 
share  and  share  alike,  and  in  case  there  should  be  but  one 
younger  son,  then  the  whole  to  that  younger  son,  Lord  North- 
ington  thought  it  clear  that  A.  was  intended  to  take  for  life, 
with  remainder  to  his  younger  sons :  the  latter  words  which 
gave  the  whole  to  a  younger  son  in  case  there  should  be  but 
one,  could  not  have  effect  by  any  other  construction. 

Again,  in  Vaughan  v.  Marquis  of  Headfort  (y),  a  testator 
bequeathed  a  legacy  to  A.  and  his  children,  to  be  secured  for 
their  use,  and  Sir  L.  Shadwell,  V.  C.,  held  that,  as  the  latter 
words  were  inapplicable  to  A.,  since  he  might  have  taken  his 
share  and  secured  it  for  himself,  they  could  only  mean  that  the 
fund  was  to  be  secured  for  A.  for  life,  and  for  his  children  after 
his  decease. 

And  in  Ogle  v.  Corthorn  (z),  where  a  testator  gave  "  to  his 
great-niece  E.  7,0 OO/.,  and  to  her  heirs  free  from  the  power  of 
her  husband,"  and  proceeded  to  direct  that  sum  to  be  invested 
in  trust  "  for  E.  and  her  children,  and  to  be  applied  most  con- 
ducive to  their  interest ;  "  it  was  held  by  Sir  /.  Wigram,  V.  C., 
that  E.  took  for  life,  and  her  children  after  her  death,  there 


Effect  of  limi- 
tation to 
mother  for 
separate  use. 


(t)  4  Mad.  361. 
(u)  2  Sim.  485. 

[(a?)  2  Ed.  323,  Arnb.  499.      See  also 
Audsley  v.  Horn,  26  Beav.  195,  on  app. 


6  Jur.  N.  S.  205,  29  L.  J.  Oh.  201. 
(y)  10  Sim.  639. 
(z)  9  Jur.  325. 
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[being  a  continuing  trust,  besides  a  gift  to  the  separate  use  of  a  CHAP,  xxxvm. 
married  woman,  which  of  itself  was  considered  by  Sir  L.  Shad- 
well  to  be  conclusive  (a). 

Upon  this  last  point,  however,  that  learned  Judge  did  not 
.seem  to  entertain  a  fixed  opinion,  since,  in  De  Witte  v.  De 
Witte  (b),  he  came  to  an  opposite  conclusion  under  similar  cir- 
cumstances ;  and  Lord  Langdale,  M.  B.,  followed  that  decision 
in  Bustard  v.  Saunders  (c);  neglecting,  therefore,  the  conflicting 
decisions  of  Sir  L.  Shadwell,  we  have  on  the  one  side  Sir  J. 
Wigram's  submission  (in  a  case  not  resting  solely  on  that 
ground)  to  the  authority  of  French  v.  French,  and  on  the  other 
Lord  Lang  dale's  approval  of  the  case  of  De  Witte  v.  De  Witte, 
which,  it  is  submitted,  is  consistent  with  sound  principles  of 
construction  (d). 

In  Daw  son  v.  Bourne  (e),  where  a  testator  gave  his  residuary 
estate  to  be  equally  divided  between  his  nieces  A.  and  B.,  "  and 
he  confined  his  said  legacies  to  be  given  to  his  nieces  A.  and  B. 
and  their  children,  without  comprehending  their  husbands, 
unless  they,  his  said  nieces,  or  either  of  them,  should  die  with- 
out issue  :  "  Sir  /.  Romilly,  M.  B.,  thought  that  the  only  way 
to  give  effect  to  these  words  was,  to  give  the  residue  between 
the  nieces  equally  for  their  separate  use  for  life,  and  after  their 
deaths  to  their  children,  and  if  they  had  no  children,  then  to 
the  nieces  absolutely. 

And  in  Jeffery  v.  De  Vitre  (/),  where  a  testator  bequeathed 
a  legacy  to  "A.  the  wife  of  B.,  for  the  benefit  of  herself  and 
such  children  as  she  then  had  or  might  thereafter  have  by  her 
then  husband,  free  from  the  control  of  her  husband,  the  same 
learned  Judge  observed  that  all  A/s  children  were  intended  to 
take,  and  that  this  could  only  be  effected  by  giving  a  life  interest 
to  the  widow  and  the  fund  afterwards  to  the  children :  other- 
wise it  would  be  distributable  at  the  testator's  death  amongst 
the  children  then  in  esse  (together  with  A.).  The  trust  for  A/s 
separate  use  was  relied  upon  in  argument,  but  not  noticed  by 
the  Court. 

[(a)  French  v.  French,    11  Sim.  257  ;  463,  are  too    special  to  be  relied  on  in 

JJain  v.  Lescher,  ib.  397.  favour  of  a  general  rule.     See  Chambers 

(b)  n  Sim.  41.  v.  Atkins,  1  S.  &  St.  382. 

(c)  7  Bear.  92,    7  Jur.   986,   where,  (e)  16  Beav.  29. 

however,  the  opposite  decisions  were  not  (/)  24  Beav.  296.      See  also  Parsons 

cited.  v.   Coke,  4  Drew.   296,   where  the  issue 

(d)  Froggatt  v.  Wardell,  3  De  GK  &  were  directed  to  take  the  share  of  their 
S.  685  ;  and  Cator  v.   Cator,   14  Beav.  parents. 
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Parent  and 
take  concur- 

evMencehof  6 

contrary 

intention. 


[So  strong  indeed  has  been  the  tendency  in  modern  cases  to 
hold  upon  very  slight  indication  of  intention  that  the  parent 
shall  take  a  life  interest  with  remainder  to  the  children,  that, 
although,  in  the  two  cases  last  stated,  the  M.  R.  relied  on  the 
special  terms  of  each  will  as  leading  to  such  a  conclusion,  yet  on 
a  subsequent  occasion  he  thus  stated  the  result  of  the  autho- 
rities :  —  "  It  is  to  be  observed,"  said  his  Honor,  "  in  all  these 
cases,  that  under  a  gift  to  a  wife  and  her  children,  if  there  be 
nothing  to  denote  the  proportions  in  which  the  wife  and  chil- 
dren are  respectively  to  take,  then  the  Court  is  called  upon  to 
determine  the  proportions;  and  it  follows,  according  to  the  rule 
laid  down  in  Crockett  v.  Crockett  (#),  that  the  most  natural  dis- 
position is  to  give  the  property  to  the  wife  for  her  life,  and  after- 
wards to  her  children  "  (h). 

In  that  case,  however,  Lord  Cottenham  expressly  distinguishes 
a  simple  gift  to  the  mother  and  her  children  from  one  where 
^ere  *s  an  indication,  however  slight,  of  an  intention  that  the 
children  should  not  take  jointly  with  the  mother  (i],  and 
throughout  his  Lordship's  judgment  it  appears  to  be  assumed 
that  in  the  absence  of  all  indication  of  such  an  intention  con- 
current interests  will  be  created. 

As]  in  the  case  of  Pyne  v.  Franklin  (k),  where  a  testator  gave 
20  O/.  to  each  of  his  nieces  and  their  children,  to  be  paid  within 
nine  months  after  the  death  of  his  wife,  amongst  his  nieces  and 
their  children,  as  his  wife  should,  by  will,  appoint.  The  wife 
died  without  having  made  any  appointment.  The  executors, 
within  nine  months  after  her  death,  paid  the  legacies  to  the 
nieces,  who  afterwards  died  without  having  had  any  child.  It 
was  held  that  the  payment  was  properly  made. 

[In  the  case  of  Salmon  v.  Tidmarsh  (/),  where  a  testator 
directed  his  trustees  to  hold  the  produce  of  his  real  and  personal 
property  "  for  the  use  and  benefit  of  his  wife  and  nine  children 
in  such  manner  as  his  trustees  should  from  time  to  time  think 
proper,  during  the  widowhood  of  his  said  wife  ;  nevertheless  it 


[(#)  2Phili;  553,  stated  Chap.  XII.  , 
sect.  5. 

(A)  Per  Sir  /.  Romilly,  M.  R,  Salmon 
v.  Tidmarsh,  5  Jur.  N.  S.,  1380.  See 
also  Ward  v.  Grey,  26  Beav.  485  ;  and 
Lord  St.  Leonards'  remarks  cited  ante, 
p.  366,  n. 

(i)  See  2  Phill.  555,  556.] 

(k)  5  Sim.  458.  See  also  De  Witte  v. 
De  Witte,  11  Sim.  41  ;  Sutton  v.  Torre, 


6  Jur.  234;  [Lenden  v.  BlacTcmore,  10 
Sim.  626  ;  Paine  v.  Wagner,  12  ib.  184  ; 
Head  v.  Willis,  1  Coll.  86  ;  Cunningham 
v.  Murray,  1  De  GK  &  S.  366;  Gordon 
v.  Whieldon,  11  Beav.  170  ;  JBeales  v. 
Crisford,  13  Sim.  592;  Mason  v.  Clarke, 
17  Beav.  126  ;  CormacTc  v.  Copous,  ib. 
397. 

(Z)  5  Jur.  N.  S.  1380. 
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•[was  his  desire  tliat  a  certain  sum  should  be  set  apart  for  his  CHAP,  xxxvm. 
daughter  S.,  and  all  the  rest  to  be  equally  divided  between  his 
said  wife  and  children  on  their  severally  attaining  twenty-one, 
and  his  said  wife  continuing  a  widow."  Sir  /.  Romilly,  M.  R., 
held  that  the  first  part  of  the  will  would  have  given  an  estate  to 
the  wife  during  widowhood,  and  that  upon  her  death  the  pro- 
perty would  go  to  the  children.  But  then  followed  the  direc- 
tion to  divide  between  the  wife  and  children  on  attaining 
twenty-one ;  under  which  he  thought  the  wife  and  nine  chil- 
dren were  entitled  to  one-tenth  each,  immediately  on  their 
attaining  their  respective  ages  of  twenty-one,  and  that  the 
words  "  my  said  wife  continuing  a  widow  "  related  back  to  the 
former  part  of  the  will,  meaning  that  the  widow  was  to  receive 
the  income  during  the  minority  of  the  children  for  their  benefit. 

A  devise  of  all  the  testator's  "property   to  A.  and  to  his 
children  in  succession,"  gives  A.  an  estate  tail  (m). 

So  a  devise  in  remainder  to  children,  "and  so  on  to  their  Devise  "to  A. 
children  for  ever,"  after  an  estate  expressly  limited  to  the  life  {Binder  to'his 
of  the  parent,  will  give  the  latter  an  estate  tail  as  the  only  means  children  and  so 
of  effecting  the  testator's  object  (n).~\  children8 for 

The  same   principle    which    regulates    devises   to    children  ever,"  an 

0        .  '  entail  in  A. 

applies  to  devises  to  sonsj  the  only  difference  being  that  the  Devjses  to  sons 
estate  tail,  which  the  latter  term,  where  used  as  nomen  col-  not  distinguisk- 
lectivum,  creates,  will  be  an  estate  tail  male  (o).     A  devise  to  dev1ses°to 
A.  for  life,  and  after  his  decease  to  his  sons,  of  course  gives  to  children. 
A.  an  estate  for  life,  with  remainder  to  his  sons  as  joint  tenants, 
which  remainder  will  be  either  for  life  or  in  fee,  according  as 
the  will  is  regulated  by  the  old  or  the  new  law. 

II.  We  now  proceed  to  consider  a  point  which  has  often   "Son," 

"  child  " 

occupied  the  attention  of  the  Courts,  and  still  more  frequently   «  daughter," 
that  of  the  conveyancing  practitioner, — namely,  whether  the  &c->  wliere  . 
word  "  son"  or  "child"  in  the  singular  is  a  word  of  limitation ;  collect! va. 
which,  of  course,  is  commonly  its  effect  where  used  in  a  collective 
sense,  i.  e.,  as  synonymous  with  issue  male  or  issue  general. 

One  of  the  earliest  cases  of  this  kind  is  By-field's  case  (»),  £°  ,4->  and7if 

yj  ^J}    he  die  not  hav- 

where,  after  a  devise  "to  A.,  and  if  he  dies  not  having  a  son,  ing  a  son. 


[(m)  Earl  of  Tyrone  v.  Marquis  of  also  Cormack  v.  Copous,  17  Beav.  397. 
Waterford,  29  L.  J.  Ch.  486.  (o)  1  Bulst.  219,  Bendl.  30.] 

(»)   Wollen  v.  Andreiecs,  2  Bing,  126  ;  (p)  Cited  by  Hale,  C.  J.,  in  King  v. 

Trash  v.  Wood,  4  My.  &  Or.  328.      See  Melting,  1  Vent.  231. 
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To  J.,  and  if 
he  die  having 


To  A.  for  life, 
and  after  his 
death  "to such 
son  as  he  shall 
have." 


Remark  on 
Robinson  v. 
Robinson. 


then "  over  to  the  heirs  of  the  testator,  it  was  held  that  the 
word  "  son  "  was  used  as  nomen  collectivism,  and  that  the  devise 
created  an  entail. 

So,  in  Milliner  v.  Robinson  (q),  where  a  testator  devised  to  his 
brother  J.,  and  if  he  should  die  having  no  son,  that  the  land 
should  remain  over ;  it  was  held  that  J.  had  an  estate  tail. 

Again,  in  the  case  of  Robinson  \.  Robinson  (r),  where  the 
testator  devised  his  real  estate  to  L.  for  the  term  of  his  natural 
life  and  no  longer,  provided  he  altered  his  name  and  took  that 
of  K.,  and  lived  at  the  testator's  house  at  B.,  and  after  his 
decease  to  such  son  as  he  should  have  lawfully  to  be  begotten 
taking  the  name  of  R.,  and  for  default  of  such  issue,  then  over 
to  W.  in  fee ;  and  the  testator  willed  that  L.  might  present 
whom  he  pleased  to  any  vacancy  in  any  of  the  testator's  pre- 
sentations during  his  (L/s)  life,  and  that  bonds  of  resignation 
should  be  given  in  favour  of  L.'s  children,  who  were  designed  for 
holy  orders ;  and,  after  the  same  should  be  disposed  of  as  afore- 
said, gave  the  perpetuity  of  the  presentations  to  the  said  L.  in 
the  same  manner  and  to  the  same  uses  as  he  had  given  his 
estates.  On  a  bill  to  establish  the  will,  Sir  Joseph  Jekyll,  M.  R., 
held  that  L.  was  entitled  for  life,  remainder  to  his  eldest,  and 
but  one,  son  for  life,  remainder  in  fee  to  W. ;  and  Lord  Talbot, 
on  appeal,  affirmed  the  decree.  But  afterwards,  a  bill  having 
been  filed  by  the  second  son  of  L.  (the  first  having  died  an 
infant),  the  Judges  of  the  Court  of  King's  Bench,  on  a  case 
sent  to  them  by  Lord  Hardwicke,  certified  their  opinion  "  that 
L.  must  by  necessary  implication,  to  effectuate  the  manifest 
general  intention  of  the  testator,  be  construed  to  take  an  estate 
in  tail  male."  The  Lords  Commissioners,  who  succeeded  Lord 
Hardwicke  in  the  custody  of  the  great  seal,  confirmed  this  cer- 
tificate ;  and  their  decree  was  affirmed  after  great  consideration, 
and  with  the  concurrence  of  all  the  Judges,  by  the  House  of 
Lords. 

The  authority  of  this  case  has  long  been  beyond  the  reach  of 
controversy,  not  only  from  its  having  been  decided  by  the 
highest  tribunal,  but  in  consequence  of  its  frequent  recognition. 
Lord  Kenyon  founded  a  great  number  of  decisions  (s)  upon  it, 


(5)  1  Moore,  682,  pi.  939. 

(r)  1  Burr.  38,  2  Yes.  225,  1  Kenyon, 
298,  8.  C.  in  D.  P.  nom.  Robinson  v. 
Hicks,  3  B.  P.  C.  Toml.  180. 

(s)  See  Hay  v.  Coventry,  3  T.  R.  86  ; 


Doe  v.  Applin,  4  ib.  82  ;  Denn  d.  Webb 
v.  Puckey,  5  ib.  303 ;  Doe  d.  Candler  v. 
Smith,  7ib.  533;  Doe  d.  Bean\.  Bailey, 
8  ib.  5 ;  Doe  d.  Cock  v.  Cooper,  1  East, 
235. 
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and  though  his  Lordship  did  not  invariably  advert  to  the  true  CHAP,  xxxvm. 
principle  (sometimes  laying  an  undue  stress  on  the  words,  "  in 
default  of  such  issue/'  which  a  long  line  of  cases  has  established 
to  be  merely  referential  (t),)  yet,  in  Doe  v.  Mulgrave  (u),  he  dis- 
tinctly treated  the  case  as  standing  on  the  ground  to  which  it 
has  been  here  referred. 

Again,  in  the  case  of  Mellish  v.  Hellish  (x),  where  the  devise 
was  in  these  words  :  "  Hamels  to  go  to  my  daughter  C.  M.  as 
follows  :  in  case  she  marries  and  has  a  son,  to  go.  to  that  son;  in  To  A.,  and  if 
case  she  has  more  than  one  daughter  at  her  death,  or  her  hus-  has  a  son,  then 
band's  death,  and  no  son,  to  go  to  the  eldest  daughter ;  but  in  to  tbat  son- 
case  she  has  but  one  daughter,  or  no  child  at  that  time,  I  desire 
it  may  go  to  my  brother  W.  M."  In  a  subsequent  part  of  his 
will  the  testator  added,  "  Mrs.  P.  to  receive  20 O/.  a  year  from 
C.  M.,  during  the  life  of  Mrs.  P."  The  question  was  what 
estate  C.  M.  took  in  Hamels.  It  was  contended  for  her,  on 
the  authority  of  Wight  v.  Leigh  (y},  Wharton  v.  Gresham  (z), 
Chorlton  v.  Craven  (a),  Sonday's  case  (b),  and  Wyldv.  Lewis  (c). 
that  she  took  an  estate  tail.  On  the  other  side  it  was  insisted 
that  C.  M.  took  the  fee  by  the  effect  of  the  annuity  made 
payable  by  her  (d),  and  which  fee  was  defeasible  on  either  of 
three  events :  first,  if  she  married,  and  had  a  son,  it  was  to  go  to 
that  son ;  secondly,  if  she  had  more  than  one  daughter,  and  no 
son,  it  was  then  to  go  to  the  eldest  daughter ;  and,  thirdly,  if  she 
had  no  child  at  all  (or,  it  seems,  if  she  had  only  one  daughter), 
it  was  to  go  to  W.  M.  The  Court,  however,  held  that  C.  M. 
took  an  estate  tail  male.  Bayley,  J.,  said,  "  It  may  be  collected  "  Sou,"  held 
from  the  authorities,  that  if  the  word  son  be  used,  not  as  desig-  limitation0.1 
natio  persona,  but  with  a  view  to  the  whole  class,  or  as  comprising 
the  whole  of  the  male  descendants  severally  and  successively, 
then  it  is  the  manifest  intention  of  the  testator  to  give  an  estate 
tail ;  and  it  is  equally  clear  that  words  are  not  to  operate  as  an 
executory  devise,  which  are  capable  of  operating  in  any  other 
way.  In  this  case  the  words  are, ( Hamels  to  go  to  my  daughter 

(t)  See  post,  Chap.  XL.  sect.  3.     In  of  Seaward  v.  WillocJc,   5  East,  198,  in 

this  observation,   which  the  writer  has  reference  to  this  doctrine, 
found   it    necessary   often   to  make,  he  (y)  15  Ves.  564,  post, 

leaves  out  of  view  the  well-known  opera-  (z)  2  W.  Bl.  1083  :  ante,  365,  n. 

tion  of  the  words   "in  default  of  such  (a)  Cit.  2  B.  &  Cr.  524. 

issue"  to  create  cross  remainders  among  (6)  9  Rep.  127. 

several  tenants  in  tail,  which  turns  on  a  (c)  1  Atk.  432,  post, 

different  principle.  (d)  And  other    grounds    which   were 

(u)  5  T.  K.  323.  clearly  inadequate. 

(*)  2  B.  &  Cr.  520.     Eramiue  the  case 
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CHAP,  xxxvin.  C.  M.  as  follows,  viz.  in  case  she  marry,  and  has  a  son,  then  it 
is  to  go  to  that  son/  Now,  if  the  word  (  son '  be  used  as  nomen 
collectivum,  it  would  give  to  C.  M.  an  estate,  to  continue  as 
long  as  there  should  be  any  male  descendants  of  her,  and  that 
•would  be  an  estate  in  tail  male.  I  cannot  find  in  the  subsequent 
part  of  this  will  anything  inconsistent  with  the  construction 
that  ought  to  be  put  upon  it,  if  he  had  stopped  here."  Holroyd, 
J.,  said  the  word  "  son "  should  be  read  any  son.  The  Court 
afterwards  certified,  "  that  C.  M.  took  an  estate  in  tail  male, 
with  a  reversion  in  fee  (e),  subject  to  other  estates  created  by 
this  will." 

Remark  on  It  is  evident,  from  the  concluding  words  of  the  certificate, 

MeiiislJ  that  the  Court  considered  the  eldest  daughter  would  take  an 
estate  in  the  event  described.  The  intention  expressed  in  favour 
of  the  eldest  daughter,  of  course,  would  not  operate  to  confer 
on  the  parent  an  estate  tail,  which  would  descend  to  daughters. 
Again,  in  the  case  of  Doe  d.  Garrod  v.  Garrod  (/),  where  a 
"  Son"  held  testator,  by  his  will,  devised  thus  : — "  As  to  my  worldly  estate, 
limitation^  I  dispose  thereof  as  follows  :  I  give  to  my  nephew  T.  G.  all  my 
lands,  to  have  and  to  hold  during  his  life,  and  to  his  son,  if  he 
has  one,  if  not,  to  the  eldest  son  of  my  nephew,  J.  G.  and  to  his  ^ 
son  after  him,  if  he  has  one,  if  not,  to  the  regular  male  heir  of 
the  G.  family."  By  codicil,  stating  that  his  nephew  T.  G.  then 
had  a  son  born,  the  testator  gave  all  his  lands  to  that  son,  after 
his  father's  decease ;  and  to  his  "  eldest  son,  if  he  has  one ;  but  if 
he  has  no  son,  then  to  the  next  eldest  regular  male  heir  of  the 
G.  family."  It  was  held,  that,  by  the  will  and  codicil,  the  son 
of  T.  G.  took  an  estate  tail.  Lord  Tenterden,  C.  J.,  considered 
that  the  testator  did  not  intend  the  estate  to  go  over  to  the  G. 
family  while  any  issue  male  of  his  great  nephew  should  remain, 
and  that  the  giving  an  estate  tail  to  the  devisee  was  warranted 
by  Sonday's  case. 

So,  in  the  case  of  Doe  d.  Jones  v.  Dames  (g),  where  a  testator, 
after  premising,  that,  should  his  daughter  die  unmarried,  he 
would  not  have  his  estate  sold  or  frittered  away  after  her  decease, 
but  that  it  should  be  entailed,  devised  all  his  real  estate  to 
trustees,  to  permit  his  daughter,  Susanna  Maria  Jones,  not  only 
to  receive  the  rents  and  profits  thereof  for  her  own  use,  or  to 
sell  or  mortgage  any  part,  if  occasion  required;  but  also  to 

(e)  She  was  heir-at-law.  (/)  2  B.  &  Ad.  87. 

(3)  4  B.  &  Ad.  43. 
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settle  on  any  husband  she  might  take  the  same  or  any  part  CHAP,  xxxvm. 

thereof  for  life,  should  he  survive  her,  but  not  without  his  being 

liable  to  impeachment  for  waste  or  non-residence,  or  neglecting 

repairs.    He  then  added,  that  should  te  my  daughter  have  a  child  Word  "  child'- 

I  devise  it  to  the  use  of  SUCH  CHILD  from  and  after  my  daughter's  as  nome/  ^ 


decease,  with  a  reasonable  maintenance  for  the  education.  &c., 

and  to  confer 

of  such  child  in  the  meantime.     Should  none  of  these  cases  an  estate  tail. 

happen"  the  testator  devised  the  estate  to  a  nephew,  subject  to 

a  condition  to  reside,  &c.,  and  to  his  first  and  every  other  son, 

and  in  default  he  gave  the  estate  to  another  person  on  a  like 

condition,  and  his  first  and  every  other  son.     The  will  then 

proceeded  as  follows  :  —  "  My  will  and  meaning  for  having  the 

house  and  farm  occupied  is  for  the  sake  of  improving  the  neigh- 

bourhood as  far  as  my  poor  abilities  extend,  which  would  be 

otherwise  proportionably  impoverished,  for  protecting'the  parish 

and  supporting  its  poor.    This  I  am  persuaded  is  my  daughter's 

wish  as  well  as  my  own,  whom  I  by  no  means  will  to  restrain 

as  a  tenant  for  life;  but  in  case  that  either  of  the  remaindermen 

should  ill-treat  her,  or  should  be  likely  to  turn  out  an  immoral 

man,  or  a  bad  member  of  society,  she  may,  by  the  advice  or 

consent  of  the  trustees,  set  aside  such  an  one  by  her  own  will 

and  testament,  that  my  intention  of  doing  good  in  the  neigh- 

bourhood  might  not   be  defeated.      I   recommend  it   to   my 

daughter,  for  want  of  issue  to  herself,  not  to  leave  in  legacies 

above  five  or  six  hundred  pounds,  and  that  out  of  my  charge  011 

Nevern,"  (a  distinct  property  of  the  testator),  "  which  I  have 

also  articled  for,  and  entail  the  rest  for  the  further  support  of 

this  house."     At  the  time  of  the  making  of  the  will,  and  at  the 

death  of  the  testator,  the  daughter  had  no  child.     It  was  held, 

that  the  word  "  child,"  as  here  used,  was  nomen  collectivum  ; 

it  being  evident  from  the  whole  tenor  of  the  will,  that  the  tes- 

tator intended  that  the  estate  should  not  go  over  to  the  devisees 

in  remainder  until  the  failure  of  issue  of  his  daughter.     The 

Court  considered  that  the  case  came  within  the  principle  of 

those  in  which  the  word  son  had  been  held  to  be  nomen  collec- 

tivum, particularly  By  field's  case. 

To  this  class  of  cases  it  is  conceived  also  belongs  the  case  of 
Raggett  v.  Beaty  (h),  where  a  testator  devised  a  messuage  to  the 
use  of  G-.  (the  second  son  of  his  nephew  J.)  to  enter  upon  and 

(h)  2  M.  &  Pay,  512,  5  Bing.  243. 
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CITAP.  xxxvni    possess  the  same  after  the  decease  of  his  father,  and  he  directed 
the  said  J.  and  G.  to  pay  the  sum  of  TOO/,  within  one  year  after 
his  decease  to  A.  and  B.  upon  certain  trusts ;  but  in  case  they 
did  not  pay  the  said  sum,  he  ordered  A.  and  B.  to  let  the  pre- 
mises and  receive  the  rents  until  the  100/.  should  be  paid,  they 
keeping  possession  of  the  deeds  and  not  allowing  the  said  J.  and 
G.  either  to  sell  or  mortgage  any  part  of  the  premises  until  the 
"  In  case  A.      legacies  were  all  paid  and  G.  was  twenty-one  years  of  age ;  or, 
child,"  with110  */*»  case  the  said  G.  should  die  and  leave  no  child  lawfully  be- 
context :—        gotten  of  his  own  body,  it  was  his  will  that  the  said  A.  and  B., 
Held,  to  create  ,.  ii-ini  •  -i    T  ,    -i 

an  estate  tail,     their  heirs  and  assigns,  should  sell  the  premises  and  distribute 

the  money  arising  therefrom  amongst  his  (the  testator's)  brothers 
and  sisters  and  C.  and  D.,  or  their  heirs,  in  such  shares  as  the 
trustees  should  think  proper.  The  question  sent  for  the  opinion 
of  the  Court  of  Common  Pleas  was,  what  estate  G.  had  upon 
the  death  of  his  father.  It  was  contended,  that  G.  took  an 
estate  tail  as  the  result  of  the  apparent  intention  that  the  estate 
should  not  go  over,  unless  there  was  an  ultimate  indefinite  failure 
of  issue  of  G. ;  and  the  cases  relied  upon  for  this  construction 
were  those  in  which  words  importing  a  failure  of  issue  had  been 
so  construed.  On  the  other  side  it  was  argued,  that  the  inten- 
tion to  be  collected  from  the  whole  will  was,  that  G.  should  take 
an  estate  in  fee,  with  an  executory  devise  over  in  case  of  his 
not  leaving  issue  at  his  death ;  and  the  argument  for  holding 
the  devisee  to  take  a  fee  was  founded  mainly  on  the  testator's 
direction  to  the  devisees  to  pay  the  100/. ;  and  no  attempt 
seems  to  have  been  made  to  distinguish  the  word  "  child/'  as 
used  in  this  devise,  from  the  word  "  issue/'  which  occurred  in 
the  cited  cases.  The  Court,  however,  certified  that  G.  took  an 
estate  tail. 

Remark  on  This  is  the  most  signal  instance  in  which  an  estate  tail  has 

been  created  by  a  devise  over  in  case  of  the  prior  devisee  leaving 
no  child,  though  the  tenor  of  the  authorities  discussed  in  the 
present  chapter  and  some  others,  especially  Doe  v.  Webber  (i), 
(in  which  Lord  Ellenborough  made  very  little  difficulty  of  con- 
struing the  word  "children  "  in  such  a  position  as  synonymous 
with  issue,)  had  certainly  paved  the  way  to  such  a  result.  An 
example  of  this  species  of  construction  has  since  occurred 
(though  with  an  assisting  context),  in  the  case  of  Doe  d.  Simpson 

(i)  1  B.  &Ald.  713.     See  also  Hughes      v.    Carter,  4  Ell.  &  Bl.  173;  Coles  v. 
v.  Sayer,  1  P.   W.  534,  ante,  p.   185;        Witt,  2  Jur.  N.  S.  1226.] 
Wyld  v.  Lewis,  1  Atk.  432,  post;  [Voller 
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v.  Simpson  (&),  where  a  testator  gave  certain  lands  to  his  son  A.,  CHAP,  xxxvm. 
his  heirs  and  assigns,  for  ever ;  but  if  it  should  happen  that  A.  Words  refer- 
should  die  without  leaving  any  child  or  children,  he  devised  the  rins  *°  leaving 
estate  to  B.,  C.,  D.,  E.  and  F.,  their  heirs  and  assigns  for  ever  held  to  mean, 
as  tenants  in  common,  with  a  limitation  over  to  the  survivors  in  !^™g  no 

Too  ttt, 

case  of  any  of  them  dying  under  age  and  without  issue.  And 
the  testator  in  a  certain  event  devised  other  property,  subject 
to  the  same  mode  of  distribution  among  the  five  devisees  over  as 
the  before-mentioned  property  given  to  A.  "  in  case  he  died 
without  issue"  It  was  considered  by  the  Court  that  the  tes- 
tator had,  by  the  latter  clause,  expressly  declared  the  meaning 
of  the  prior  devise  to  be,  if  the  first  taker  should  die  without 
issue  (I).  [They  thought,  however,  that  even  without  this 
special  reason  there  would  have  been  strong  grounds  for  coming 
to  the  same  conclusion.  And,  accordingly,  in  the  case  of  Bacon 
v.  Cosby  (m),  where  a  testator  left  "his  entire  fortune  equally 
divided  between  his  two  daughters,  and  directed  that  the  portion 
of  his  youngest  daughter  should  devolve,  in  case  of  her  dying 
without  children,  to  his  eldest  daughter  and  her  children ; "  a 
similar  construction  prevailed,  though  there  was  no  explanatory 
context,  and  the  consequence  was  that  the  gift  over  was  void  as 
to  the  personal  estate.  The  younger  daughter  never  had  a 
child  (n),  but  the  elder  had  two  children  living  at  the  date  of 
the  will,  and,  in  giving  judgment,  Sir  J.  K.  Bruce,  V.  C.,  said 

(&)  5  Scott,  770,  4  Bing.  N.  C.  333,  "without  issue  as  aforesaid,"  in  reference    Question 

3  M.  &  Glr.  929.  to  the  funded  property,   meant  without    whether  words 

(1)  A  strong  instance  of  refusal  to  con-  such  issue  as  were  objects  of  the  prior    referring  to 

strue  the  word  "issue"  as  synonymous  gift,   •i.e.,   children,   but  that  as  to  the    failure  of  issue 

with  children  occurs  in  the  case  of  Mai-  plate,  of  which  there  was  no  gift  to  the    meant  chil- 

colm  v.  Taylor,  2  R.  &  My.  416,  as  the  children  of  C.,  the  words  were  to  be  con-    dren,  as  in 

testator  had,  in  reference  to  another  sub-  strued  as  importing  a  general  failure  of   another  gift  in 

ject-matter,  clearly  ixsed  the  word  issue  issue,    and    consequently   that    C.    was    same  will, 

in  that  sense.  absolutely  entitled. 

A.  bequeathed  the  residue  of  her  funded  [(m)  4  De  G.  &  S.  261.     See  Egan  v. 

property  and  her  plate  to  B.  and  C.  for  Morris,   2  LI,  &  Goo.  297,  where  there 

their  lives,   and  after  the  decease  of  the  was  a  devise  to  A.  for  life,  with  a  gift 

survivor  to  such  of  the  children  of  C.  as  over  if  he  should  die  unmarried  or  with- 

she    should   by    deed    or  will  appoint,*  out  children. 

and  in  default  of  appointment,  the  residue  (n)  So  that  if  the  devise  had  been  to 

of  the  money  in  the  funds  to  be  equally  her  and  her   children,    she  would  have 

divided  among  the  said  children ;  and,  taken  an  estate  tail  on  the  authority  of 

in  case  C.   should  die  without  issue  as  Wild's  case,  see  3  M.  &  Grr.  954.     But 

aforesaid,  the  testatrix  bequeathed  her  this  reasoning  is  not  applicable  in  case 

funded  property  and    plate    to   certain  of  personal  estate,  semb.  Stone  v.  Maule, 

persons.     It  was  held,  that  the  words  2  Sim.  490.] 


*  This  power,  it  is  observable,  was  not  considered  to  raise  an  implied  trust  for 
the  children  as  to  the  plate. 
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"If  she  has 
any  child." 


Whether  term 
"  eldest  son" 
used  as  nomen 
collectivum. 


Remark  on 
Chorlton  v. 
Craven. 


[that,  according  to  the  whole  course  of  the  decisions  and  the 
plainest  rules  of  construction,  the  younger  daughter  would 
have  been  held  to  take  an  estate  tail  in  the  realty,  and  an  abso- 
lute interest  in  the  personalty,  but  for  the  words  "  and  her 
children "  occurring  at  the  end  of  the  will  and  applied  to  the 
elder  daughter,  coupled  with  the  fact  that  the  elder  daughter 
had  children  at  the  date  of  the  will.  This,  however,  he  thought 
was  much  too  slight  and  conjectural  a  ground  for  departing 
from  a  settled  rule  of  construction.] 

An  instance  of  the  word  "  child "  being  construed  as  quali- 
fying the  word  "  heirs  "  in  the  preceding  devise,  is  afforded  by 
the  case  of  Doe  d.  Jearrad  v.  Banister  (o),  where  a  testator 
devised  a  certain  property  to  A.  and  her  heirs,  if  she  has  any 
child;  if  not,  after  the  decease  of  herself  and  her  husband,  then 
to  B.  and  her  heirs.  It  was  contended  that  it  was  a  devise  in 
fee  upon  the  condition  of  A.  having  a  child;  but  the  Court  of 
Exchequer  held  that  she  was  tenant  in  tail. 

But  it  is  not  to  be  inferred  from  the  preceding  cases  that  a 
devise,  definitely  pointing  out  the  eldest,  or  any  other  individual 
son,  will  (unaided  by  the  context)  have  the  effect  of  conferring 
an  estate  tail  on  the  parent;  and  this  remark  is  advanced 
without  losing  sight  of  the  case  of  Chorlton  v.  Craven  (p),  where 
the  devise  was,  to  Thomas  Chorlton  during  his  natural  life, 
with  remainder  to  the  first  son  of  the  body  of  the  said  Thomas 
in  tail  male,  lawfully  begotten,  severally  and  successively;  and 
for  want  of  such  lawful  issue,  either  of  his  son  Thomas  Chorlton 
and  his  son  James  Chorlton,  then  the  testator  devised  the  estate 
to  his  daughters  and  their  children,  share  and  share  alike.  The 
Court  of  King's  Bench,  on  a  case  from  Chancery,  certified 
Thomas  to  be  tenant  in  tail  male  (q) ;  which  was  confirmed  by 
the  Chancellor,  and  in  1823  the  Court  of  Exchequer  came  to 
the  same  decision  upon  the  same  devise. 

In  this  case,  probably,  the  words  "  severally  and  successively  " 
may  have  assisted  the  conclusion  at  which  the  Court  arrived, 
but  these  words  would  have  more  force  if  the  devise  were  in 


(o)  7  M.  &  Wels.  292.  See  Goodtitle 
d.  Cross  v.  Woodhutt,  Willes,  592; 
Jenkins  v.  Lord  Clinton,  26  Beav.  108, 
affirmed  in  D.  P.  6  Jur.  N.  S.  1043, 
nom.  Jenkins  v.  Hughes. 

(p)  2  B.  &  Or.  524,  cited  ;  S.  C.  3  D. 
&  Eyl.  808. 

(2)  The  fact  of  the  devise  being  held 


to  confer  an  estate  tail  male  (which  ap- 
pears by  the  statement  in  one  of  the 
reports,  Dowling  and  Ryland's,  only)  is 
important  as  shewing  that  the  devise 
to  the  son  had  some  influence  on  the 
decision  ;  as  the  subsequent  words,  if 
they  had  led  to  this  result,  would  seem 
to  have  pointed  to  an  estate  tail  general. 
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the  exact  terms  of  the  brief  statement  which  has  been  handed  CHAP,  xxxvm. 

down  to  us  than  if  the  estate  tail  were  created  in  more  formal 

language — i.  e.  by  a  devise  to  the  eldest  son,  and  to  the  heirs 

male  of  his  body,  in  which  case  the  words  in  question  would 

seem  to  refer  to  the  mode  of  taking  by  the  heirs;  otherwise 

they  give  rise  to  a  strong  suspicion  that  a  devise  to  the  second 

and  other  sons  successively  in  tail  was  inadvertently  omitted. 

The  absence  of  all  information  as  to  the  precise  grounds  of  the 

decision  greatly  detracts  from  its  value  as  a  general  authority. 

A  question  of  this  kind  was  much  discussed  in  the  case  Devise  to 
of  Doe  d.  Burrin  v.  Chorlton  (r),  where  a  testator  devised  a  heled  ^t  ^ 
messuage  to  his  kinsman  S.  C.  for  his  life,  and  after  his  decease  confer  an  estate 
to  the  eldest  son  of  S.  C.,  but  for  want  of  such  issue,  then  to  his 
(S.  C/s)  daughters  or  daughter,  share  and  share  alike,  for  ever; 
but  in  case  his  said  kinsman  had  no  issue,  then  to  hold  to 
S.  C.,  his  heirs  and  assigns,  for  ever.  It  was  contended,  on  the 
authority  of  the  last  case,  that  the  word  "  son  "  was  to  be  con- 
strued as  nomen  collectivum;  and  consequently  that  S.  C.  took 
an  estate  tail  male,  precedent  to  the  general  estate  tail,  which 
was  assumed  to  arise  by  implication  from  the  words  referring  to 
a  failure  of  issue  in  the  devise  over  (s).  But  the  Court 
decisively  negatived  this  construction,  being  of  opinion  that 
neither  the  devise  to  the  eldest  son  alone,  nor  the  words  "  for 
want  of  such  issue"  following  such  devise,  created  an  estate 
tail.  In  none  of  the  cases  had  there  been  that  strict  reference 
to  a  single  individual  which  occurred  in  the  case  before  the 
Court,  except  in  Chorlton  v.  Craven,  where  considerable  weight 
was  probably  attached  to  the  expressions  "  severally  and  suc- 
cessively." 

[In  the  case  of  Lewis  v.  Puxley  (/),  a  testator  devised  his  real  "  To  A.  for 
estate  in  the  county  of  P.  to  his  eldest  son  John,  for  life,  and 


to  his  eldest  legitimate  son  after  his  death ;  and  in  default  of  his  death," 
such  issue,  he  gave  it  in  like  manner  to  his  son  Richard ;  and  ta^  jn  ^  ^y 
in   case  Richard  had  no    legitimate   issue  male,    then   in  like  force  °*  subse- 

fluent  devise  in 

manner  to  the  offspring  about  to  be  born  of  his  (testator's)  wife,  tail  "  in  like 
and  in  default  of  such  issue,  to  his  own  right  heirs.     And  he  manner-' 
declared  that  he  made  no  provision  for  his  son  Richard  if  John 
lived,  because  he  knew  he  was  otherwise  well  provided  for.     It 

(7-)  1   Scott,  N.  E.  290,   1  M.  &  Gr.  (s)  Ante,  Chap.  XVII.  s.  6. 

429.  And  seeFoord  v.  Foord,  3  B.  P.  C.          [(*)  16  M.  &  Wei.  733. 
Toml.  124. 
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CHAP.  xxxYin.  [was  contended,  on  the  authority  of  Doe  v.  Chorlton,  that  the 
devise  to  John  and  his  eldest  son  after  him,  gave  John  no  more 
than  an  estate  for  life,  and,  on  the  authority  of  Goodtitle  \. 
Woodhull  (u),  that  this  could  not  be  affected  by  the  subsequent 
expressions  in  the  devise  to  Richard:  but  the  Court  of  Ex- 
chequer, while  allowing  the  first  branch  of  the  argument, 
rejected  the  second,  and  held  that  the  expression  "  eldest 
legitimate  son "  was  explained  by  the  subsequent  part  of  the 
will  to  be  nomen  collectivum,  and  gave  John  an  estate  tail. 

But  the  case  may  be  reversed,  and  the  words  "  eldest  son," 
or  the  like,  which  might  otherwise  have  conferred  an  estate 
tail  on  the  parent,  may,  by  a  similar  argument,  be  confined  to 
their  literal  meaning.  By  such  referential  expressions  the 
testator  is  supposed  to  shew  the  sense  in  which  he  understands 
the  preceding  devise  (a?) .] 

[(«)  Willes,  592.  sion  of  the  Court  of  Exchequer  on  the 

(x)  East  v.   Twyford,  9  Hare,  713,  4       same  will,  9  Hare,  730,  n.] 
H.  of  L.  Cas.  517,  overruling  the  deci- 
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CHAPTER    XXXIX. 

"ISSUE,"   WHERE    CONSTRUED   AS   A   WORD    OF   LIMITATION. 


I.  Devises  to  a  Person  and  Ms  Issue. — 
Effect  of  Words  creating  a  Te- 
nancy in  Common, — of  Words  of 
Limitation  in  Fee-simple,  and 
other  modifying  Expressions. 

II.  1.  Devises  to  A.  for  Life,  with  Re- 
mainder to  his  Issue. — Effect  in 
these  Cases  of — 2.  Superadded 


Words  of  Limitation.  3.  Words 
of  Distribution  and  Modification 
with  or  without  Words  of  Limita- 
tion  superadded.  4.  Clear  Words  of 
Explanation.  — Issue  synonymous 
with  Sons  and  Children.  5.  Devise 
over  in  case  of  failure  of  Issue  at 
the  Death. 


I.  " ISSUE  "  is  nomen  collectivum,  and  a  word  of  very  extensive  "  Issue"  a 
import.  The  term  embraces  descendants  of  every  degree  tation°  when. 
whensoever  existent,  and,  unless  restricted  by  the  context, 
cannot  be  satisfied  by  being  applied  to  descendants  at  a  given 
period.  The  only  mode  by  which  a  devise  to  the  issue  can  be 
made  to  run  through  the  whole  line  of  objects  comprehended 
in  the  term,  is  by  construing  it  as  a  word  of  limitation 
synonymous  with  heirs  of  the  body,  by  which  means  the 
ancestor  takes  an  estate  tail ;  an  estate  capable  of  comprising 
in  its  devolution,  though  not  simultaneously,  all  the  objects 
embraced  by  the  word  "  issue  "  in  its  largest  sense. 

Opinions  certainly  have  differed  as  to  the  signification  of 
the  word  issue.  It  has  been  denominated  by  some  Judges  (a) 
and  writers  a  word  of  limitation;  and  a  devise  to  A.  and  his 
issue  has  even  been  stated  by  an  eminent  Judge  as  "the 
aptest  way  of  describing  an  estate  tail  according  to  the  sta- 
tute (b)  -,"  by  others,  "  issue "  has  been  called  a  word  of  pur- 
chase, or  an  ambiguous  word  (c).  However,  it  is  not  from 
such  dicta  that  the  true  legal  acceptation  of  the  word  is  to 
be  collected,  but  from  the  adjudications  fixing  its  operation. 
Unhappily,  some  discordancy  prevails  even  here,  and  an  ex- 


[(«)  See  per  ParJce,  B.,  15  M.  &  Wels. 
272  ;  Roddy  v.  Fitzgerald,  6  H.  of  L. 
Ca.  823.] 

(6)  Per  Lord  Thurlow,  in  HocJcley  v. 
Mawbey,  1  Ves.  jun.  149. 

(c)  See  judgment  in  Ginger  d.  White 
v.  White,  Willes,  348  ;  Roe  d.  Dodson  T. 


Grew,  2  Wils.  324 ;  Doe  d.  Cooper  v. 
Collis,  4  T.  R.  299  ;  Earl  of  Orford  v. 
Churchill,  3V.  &  B.  67;  Lyonv.  Mit- 
chell, 1  Mad.  473  ;  Tate  v.  Clarke,  1 
Beav.  105  ;  Doe  d.  Gallini  v.  Gallini,  S 
Ad.  &  Ell.  340. 

C  0  2 
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Devise  "  to  A. 

and  his  issue," 
whether  an 
estate  tail. 


Opinion  of 
Lord  Hale. 


animation  of  the  cases  will  serve  to  evince  that,  in  the  enunci- 
ation of  any  general  proposition  on  the  subject,  the  utmost 
caution  is  requisite. 

[A  devise  simply  "  to  A.  and  his  issue "  is  included  in 
Wild's  case  (d},  under  the  same  head  as  a  devise  "  to  A.  and 
his  children,"  and  would,  therefore,  as  we  have  seen  in  the 
last  chapter,  give  A.  an  estate  in  joint-tenancy  with  his  issue, 
or  an  estate  in  tail,  according  as  A.  had  or  had  not  issue  at 
the  time  of  the  devise  (e).  That  A.,  if  he  had  no  issue  at  the 
time  of  the  devise,  would  take  an  estate  tail,  is  free  from  all 
doubt  (/) ;  and  it  is  also  clear  that  under  a  devise  to  a  class, 
as,  "  to  the  children  of  A.  and  their  issue,"  the  children  of  A. 
having  no  issue  at  the  time  of  the  devise,  would  take  an  estate 
tail(#).  And  if  some  members  of  the  class  had  no  issue  at 
the  time  of  the  devise,  it  would  seem  that  the  fact  of  other 
members  having  issue  at  that  time  would  not  vary  the  con- 
struction :  for  those  who  had  none  must  take  an  estate  tail  as 
the  only  way  of  giving  anything  to  the  issue;  and  those  who 
had,  must  of  course  take  the  same  estate  (h}.  But  if  A.,  (in 
the  one  case  put  above)  or  all  the  children  of  A.  (in  the  other 
case)  had  issue  at  the  time  of  the  devise,  the  authorities  do 
not  conclusively  decide  whether  the  issue  would  take  concur- 
rently with  the  ancestor  or  whether  the  ancestor  would  have  an 
estate  tail.  It  was,  indeed,  said  by  Lord  Hale  in  King  v. 
Melliny  (i],  that  though  the  word  children  may  be  made  nomen 
collectivum,  the  word  issue  is  nomen  collectivum  of  itself;  but 
this  remark  appears  to  have  been  made  with  reference  only  to 
issue  when  taking  expressly  by  way  of  remainder,  and  is  not 
inconsistent  with  the  issue  taking  concurrently  with  the  ances- 
tor under  a  limitation  to  them  not  expressly  by  way  of  remainder, 
and  Lord  Hale  himself  was  of  that  opinion,  as  is  clear  from  the 
same  case,  where  he  says,  "  It  must  be  admitted  that  if  the 
devise  were  to  B.  and  the  issue  of  his  body,  having  no  issue  at 
that  time,  it  would  be  an  estate  tail ;  for  the  law  will  carry  over 
the  word  issue  not  only  to  his  immediate  issue  but  to  all  that 
shall  descend  from  him.  /  agree  that  it  would  be  otherwise  if 


[(d)  6  Rep.  17. 


(e)  As  to  the  meaning  of  the  expres- 
ion  "time  of  the  devise,"  see  ante,  p. 


sion 
367. 


(/)  King  v.  Melting,  1  Vent.  225,  2 
Lev.  58,  3  Keb.  95 ;  Howston  v.  Ives,  2 
Ed.  216  ;  and  see  cases  stated  post  in 


this  chapter. 

(g)  Beaver  v.  Novell,  25  Beav.  551. 

(A)  Campbell  v.  SousMl,    27  Beav. 
325.    See  also  Parkin  v.  Knight,  1 5  Sim. 


83. 


(i}  1  Vent.  231. 
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[there  were  issue  at  the  time"  (&).     Lord  HaWs   authority  is    CHAP,  xxxix. 
therefore  opposed  to  the  proposition  that  a  devise  to  A.  and  his 
issue  gives  A.  an  estate  tail  in  every  case. 

In  the  case  of  Martin  v.  Sivannell  (/),  the  testator  devised  and  Martin  v. 
bequeathed  all  his  real  and  personal  estate  to  his  wife  for  life, 
and  after  her  decease  unto  and  among  his  three  children  and 
their  lawful  issue}  in  such  proportions,  manner  and  form  as  his 
wife  should  appoint.  There  was  no  gift  in  default  of  appoint- 
ment. Lord  Langdale,  M.  R.,  held,  that  in  default  of  appoint- 
ment there  was  an  implied  devise  "unto  and  among  the  three 
children,  and  their  lawful  issue/'  which  would  make  them 
tenants  in  tail.  It  is  not  stated  in  the  report  whether  there 
were  any  issue  of  the  children  living  at  the  date  of  the  will, 
though  it  appears  probable  that  some  at  least  had  issue  at  that 
time  (m) ;  but  the  absence  of  any  statement  relating  to  the 
point  shews  that  it  was  not  thought  material  to  the  determina- 
tion :  and  probably  the  better  opinion  now  is  that  a  gift  to  A. 
and  his  issue  will  give  A.  an  estate  tail  whether  he  has  issue 
living  at  the  time  of  the  devise  or  not ;  Wildes  case,  to  quote 
Lord  Hardwicke's  words  in  Lampley  v.  Blower  (ri),  having  been 
decided  before  it  was  fully  settled  that  issue  was  as  proper  a 
word  of  limitation  as  heirs  of  the  body. 

The  cases  on  the  effect  of  a  bequest  of  personal  estate  to  A.  No  assistance 

di  •  .  .   ,  ,  i  •  .     .       />  derived  from 

his  issue  give  us  no  assistance  on  this  point,  for,  as  we  tlie  correspond- 

shall  see  in  a  subsequent  chapter  (o).  the  word  "  issue/'  when  ing  cases  on 

bequests  of 

used  in  regard  to  personal  estate,  is  frequently  considered  to  be  personalty. 
a  word  of  purchase,  when,  if  it  had  been  used  with  a  similar  con- 
text relating  to  real  estate,  it  would  have  been  a  word  of 
limitation,  and  accordingly  under  a  gift  of  personalty  to  A. 
and  his  issue,  the  issues  have  been  held  to  take  as  purchasers, 
sometimes  concurrently  with  A,  (p),  sometimes  in  remainder 
after  his  death  (q),  and  sometimes  again  by  substitution  for  him 
in  case  of  his  death  before  the  period  referred  to  (r),  according 
as  the  terms  of  the  will  point  to  one  construction  or  another.] 

It   seems   extremely   probable  that  a  devise  to  A.  and   his  Devise  to  A. 
next  or  eldest  issue  male,  he  having  no  issue  at  the  time,  would 

male. 

[(fc)  In  3  Keb.  Lord  Hale  is  made  to  (n)  3  Atk.  396. 

say  expressly  it  would  be  a  joint  estate  (o)  Chap.  XLIV. 

for  life.  (p)  Clay  v.  Pennington,  7  Sim.  370  ; 

(1)  2  Beav.  249.  Law  v.  Thorp,  27  L.  J.  Ch.  649. 

(m)  For  one  daughter  died   only  two  (q)  Parsons  v.  Coke,  4  Drew.  296. 

years  after  the  testator,  and  had  three  (r)  Butter  v.  Ommaney,   4  Russ.  70  ; 

children  living  at  her  death.  Stanhope's  Trusts,  27  Beav.  201.] 


390 


DEVISE    TO    ONE    AND    HIS    ISSUE 


CHAP.   XXXIX. 


To  A.  and  his 
issue  living  at 
his  death,  held 
an  estate  tail. 


Effects  of  words 
of  modification 
inconsistent 
with  an  estate 
tail. 


be  held  to  give*  A.  an  estate  in  tail  male,  though  the  contrary 
was  decided  in  the  case  of  Lovelace  v.  Lovelace  (s). 

It  has  been  held,  that  a  devise  to  A.  and  his  issue  living  at 
his  death  creates  an  estate  tail  in  A.  (t).  In  such  a  case,  it  is 
clear,  the  issue  cannot  take  as  joint-tenants  with  him,  since 
the  objects  are  not  ascertainable  until  the  death  of  the  parent. 
It  is  only  through  him  that  they  can  become  entitled,  and  the 
case  falls,  therefore,  within  the  principle  of  the  rule  in  Wild's 
case,  namely,  that  the  parent  must  take  an  estate  tail  in  order 
to  let  in  the  other  objects.  Had  the  devise  been  to  A.  for  life; 
with  remainder  to  the  issue  living  at  his  death,  the  case  might 
have  been  different  (u).  All  the  objects  might  then  have  taken 
by  purchase  (#) ;  [but  even  so,  as  the  issue*  taking  by  purchase 
would,  under  a  will  made  before  1838,  take  only  estates  for 
life,  the  better  construction  seems  to  be  to  hold  that  the  ancestor 
takes  an  estate  tail,  and  thereby  to  give  the  issue  the  chance  of 
acquiring  the  inheritance  by  descent  (y)~] . 

Difficulty  frequently  arises  from  the  introduction  into  the 
devise  of  expressions  inconsistent  with  the  course  of  devolution 
or  enjoyment  under  an  estate  tail,  as,  that  the  issue  shall  take 
in  equal  shares,  or  as  tenants  in  common,  or  that  the  estate  shall 
go  over  in  case  they  die  under  twenty -one,  which  has  been  regarded 
as  inapplicable  to  issue  indefinitely.  If  the  Courts  had  uniformly 


Lampley  v. 
JBlower. 


(s)  Cro.  El.  40.  But  see  Doe  v.  Gar- 
rod,  2  B.  &  Ad.  87,  stated  post.  That 
a  devise  to  A.  and  his  next  or  eldest  heir 
male  gives  A.  an  estate  in  tail  male,  see. 
ante,  p.  300.  [Though  it  appears  in 
the  next  section  that  "issue"  is  a  more 
flexible  term  than  "heirs"  in  the  plural, 
we  must  not,  it  is  conceived,  too  readily 
assume  that  it  is  more  flexible  than 
"heir"  in  the  singular.] 

(t)  University  of  Oxford  v.  Clifton,  1 
Ed.  473. 

(u}  See  Lethieullier  v.  Tracy,  3  Atk. 
774,  784,  796,  Amb.  204,  220,  1  Ken. 
56. 

(as)  Considering  the  inclination  mani- 
fested in  some  of  the  recent  cases  to 
construe  a  devise  to  a  person  and  his 
children  as  amounting  to  a  devise  to  A. 
for  life,  with  remainder  to  his  children 
(ante,  374),  perhaps  the  reader  will 
not  be  disposed  to  place  implicit  con- 
fidence in  the  adj  udication  that  a  devise 
to  A.  and  his  issue  living  at  his  decease 
gives  to  A.  an  estate  tail.  There  would 
seem  to  be  less  difficulty  in  such  a  case 
in  reading  the  gift  to  the  issue  as  a  re- 
mainder than  in  that  of  a  devise  to  A. 


and  his  children,  which  remainder,  how- 
ever, being  contingent,  would  be  de- 
structible during  the  life  of  A.  At  all 
events,  there  can  scarcely  be  a  doubt 
that  the  words  in  question  applied  to 
personal  estate,  would  be  construed  in 
the  manner  suggested,  namely,  as  giving 
a  life  interest  to  A.,  with  a  contingent 
disposition  of  the  ulterior  interest  to  the 
issue  living  at  his  death ;  [and  this  seems 
to  have  been  the  decision  of  Lord  Hard- 
ivicJce,  in  Lampley  v.  JBlower,  3  Atk. 
396,  where  he  held  that  the  gift  over  on 
death  without  leaving  issue  explained 
the  word  issue  in  the  gift  "to  Francis 
and  Ann  each  one-half,  and  to  their 
issue,"  to  mean  such  issue  as  was  left  at 
the  time  of  death.  He  denied  that  the 
issue  took  jointly  with  the  parent,  while 
at  the  same  time  he  decided  that  there 
was  no  lapse,  which  there  would  have 
been  if  "issue"  had  been  taken  as  a 
word  of  limitation.  The  above  explana- 
tion seems  therefore  the  only  one  of  which 
the  case  admits. 

(y)  See  Shaw  v.  Weigh,  Crozier  v. 
Crozier,  and  Kavanagh  v.  Norland, 
stated  post.] 
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rejected  these  inconsistent  provisions  as  repugnant,  immense    CHAP,  xxxix. 

litigation  and  discordancy  of  decision  would  have  been  prevented. 

This  has  been  shewn  to  be  now  the  established  rule  in  regard  to 

limitations  to  heirs  of  the  body  (z)  ;  and  there  might  seem,  up'on 

principle,  to  be  strong  ground  to  contend  for  the  application  of 

the  same  doctrine  to  the  cases  under  consideration.     The  word 

issue  is  not  less  extensive  in  its  import  than  heirs  of  the  body:  it 

embraces  the  whole  line  of  lineal  descendants  ;  it  is  used  in  the 

Statute  De  Donis  (a),  in  some  instances  at  least  synonymously 

with  heirs  of  the  body,  and  the  cases  are  very  numerous  in 

which  it  has  been  held  to  create  an  estate  tail.      It  will  be 

seen,  however,  that,  in  some  instances,  the  word  issue  has  been 

diverted  from  its  general  legal  acceptation  by  the  occurrence  of 

words  of  distribution,  or  other  expressions  which  point  at  a 

mode  of  devolution  or  enjoyment  inconsistent  with  an  estate 

tail,  and  which  have  been  decided  to  be  insufficient  to  convert 

the  term  heirs  of  the  body  into  children,  or  to  prevent  its  con- 

ferring an  estate  tail. 

Some  confusion  arises  in  the  cases  from  the  neglect  to  dis- 
tinguish between  a  devise  to  A.  and  his  issue  in  one  unbroken 
limitation,  and  a  devise  to  A.  for  life  and  after  his  death  to  his 
issue.  It  is  true  they  both  converge  to  the  same  point,  when 
issue  is  construed  a  word  of  limitation;  but  if,  on  the  other. 
hand,  the  issue  are  held  to  be  purchasers,  they  must,  it  is  con- 
ceived, take  differently  in  the  two  cases  ;  in  the  former  jointly 
with  the  parent,  in  the  latter  by  way  of  remainder  after  him,- 
though  certainly,  in  some  of  the  cases,  this  distinction  has  been 
overlooked,  and  the  Courts  have  shewn  a  readiness,  even  where 
the  devise  is  to  a  person  and  his  issue,  not  only  to  read  "  issue  " 
as  a  word  of  purchase,  on  account  of  words  of  modification 
inconsistent  with  an  estate  tail  being  found  in  the  devise,  but  to 
hold  the  issue  to  take  by  way  of  remainder  expectant  on  the 
estate  for  life  of  the  ancestor. 

Thus,  in  the  case  of  Doe  d.  Davy  v.  Burnsall  (b),  where  a  To  A.  and  his 
testator  devised  freehold  and  leasehold  estates  to  M.  and  the  ' 


issue  of  her  body  lawfully  to  be  begotten  as  tenants  in  common  in  default  of 

/•/>  ^i  \    i     .   •       T    P     n      v         i    •  T    •  i       such  issue,  or 

(if  more  than  one),  but  in  default  of  such  issue,  or,  living  such,  in  case  they 


if  they  should  all  die  under  the  age  of  twenty-one  years}  and 
without  leaving  lawful  issue  of  any  of  their  bodies,  then  over  to  one,  over. 

(z)  Ante,  p.  338.  (a)  13  Edw.  1,  c.  1. 

(6)  6  T.  R.  30. 
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CHAP,  xxxix.  A. ;  M.,  before  the  birth  of  a  child,  suffered  a  recovery.  It  was 
held  by  the  Court  of  King's  Bench,  that  M.  took  for  life,  with 
remainder  in  fee  to  her  children,  if  she  had  any ;  but  if  she 
had  none,  and  they  died  under  twenty-one,  and  without  leaving 
lawful  issue,  then  over;  and  that  this  remainder,  therefore, 
being  contingent,  was  barred  by  the  recovery  of  M.  The  same 
devise  afterwards  came  before  the  Court  of  Common  Pleas  (c), 
on  a  case  from  Chancery ;  and  that  Court  certified  that  M.  took 
only  an  estate  for  life  (d),  with  contingent  remainders  over. 
Eyre,  C.  J.,  said,  "If  it  were  not  for  the  words,  '  if  they  shall 
all  die  under  the  age  of  twenty-one  years/ 1  should  be  of  opinion 
that  this  must  be  construed  to  be  an  estate  for  life  in  M., 
remainder  in  tail  to  her  issue  as  purchasers,  with  cross  remain- 
ders to  every  one  of  that  family,  and  then  over ;  but  I  am  at  a 
loss  to  know  what  to  do  with  these  words.  If  I  were  perfectly 
satisfied  with  the  rejection  of  the  word  '  amongst ;  in  Doe  v. 
Applin  (e),  I  would  reject  them,  and  consider  this  as  a  devise 
over  in  case  the  issue  of  M.  should  die  without  leaving  lawful 
issue  of  their  bodies"  (/). 

So,  in  Doe  d.  Oilman  v.  Elvey  (y),  where  a  testator  devised 
his  real  estate  to  his  wife  for  life,  and,  after  her  decease,  to  his 
son  H.,  and  to  the  issue  of  his  body  lawfully  begotten  or  to  be 
begotten,  his,  her,  or  their  heirs,  equally  to  be  divided,  if  more 
than  one  ;  and  if  H.  should  have  no  issue  of  his  body  lawfully 
begotten  living  at  his  decease,  then  to  A.  in  fee.  H.  survived 
the  testator's  widow,  and,  before  he  had  any  issue,  suffered  a 
recovery.  The  Court  considered  the  case  as  falling  exactly 
within  Doe  v.  Burnsall,  the  devise  being  in  effect  to  the  issue  as 
tenants  in  common.  It  was  held,  however,  that  quacunque  via 
data,  i.  e.  whether  H.  took  for  life  or  in  tail,  the  title  under  the 
recovery  was  good;  the  remainders  in  the  former  case  being 
contingent,  and  consequently  destroyed  by  it. 

Remarks  on  Of  these  two  cases,  it  may  be  observed,  that  they  decided 


To  H.  and  his 
issue,  his,  her, 
or  their  heirs, 
equally  to  be 
divided. 


(c)  Burnsall  v.  Davy,  1  B.  &.  P.  215. 

(d)  The  certificate  does  not  state  who 
were  entitled   under  the  contingent  re- 
mainders,   the  case  not   embracing  that 
point. 

(e}  4  T.  R.  82,  post. 

(/)  It  is  evident  that  the  word  issue 
in  this  passage  of  the  judgment  is  used 
in  two  senses,  differing  in  comprehen- 
siveness ;  for  if  used  as  nomen  genera- 
lissimum,  in  regard  to  the  issue  of  M., 


it  is  clear  that  such  issue  could  never 
fail  without  involving  the  failure  of  the 
issue  of  such  issue.  To  render  the 
sentence  intelligible,  we  must  suppose 
the  learned  Judge  to  mean,  in  the  first 
instance,  either  issue  of  a  given  class 
or  issue  existent  within  a  given  period, 
i.  e.  either  children  or  all  issue  born  in 
the  lifetime  of  the  tenant  for  life,  pro- 
bably the  latter. 
(0)  4  East,  313. 
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nothing  more  than  that  A/s  estate  was  either   a  contingent    CHAP,  xxxix. 
remainder  after  an  estate  for  life,  or  a  vested  remainder  after  an  Doe  v<  gurn. 
estate  tail,  either  of  which  was  defeated  by  the  recovery.     The  sall>  and  D°e 
©pinion  of  the  Court  upon  the  alternative  of  these  propositions 
can  hardly  be  considered  as  an  adjudication  on  the  point  here 
discussed. 

As  there  was  no  issue  of  the  devisee  at  the  time  of  the  devise 
taking  effect,  the  testator's  bounty  could  only  be  made  to  reach 
the  issue  (assuming  that  word  to  be  intended  for  a  word  of  pur- 
chase), under  the  joint  devise  to  them  and  their  parent,  by 
giving  him  an  estate  tail,  unless  the  gift  to  the  issue  were  con- 
strued as  a  remainder,  which  the  Court  undoubtedly  seemed 
inclined  to  do  ;  but  it  is  difficult  to  reconcile  such  a  construc- 
tion with  the  principle  of  the  cases  establishing  that  even  a 
devise  to  A.  and  his  children  must,  under  such  circumstances, 
be  construed  an  estate  tail  in  order  to  let  in  the  children  (h) . 
If  the  children  could  be  treated  as  taking  by  way  of  remainder, 
there  is  no  necessity  for  having  recourse  to  such  a  rule.  If  in 
such  cases  the  Court  is  authorized  to  turn  the  devise  to  the  issue 
into  a  remainder,  the  cases  treated  of  in  the  present  section 
cease  to  exist  as  a  distinct  class,  and  become  blended  with  those 
which  form  the  subject  of  the  next  section.  At  present,  how- 
ever, the  authorities  do  not  warrant  any  such  conclusion,  as  the 
two  preceding  cases  are,  for  the  reason  already  stated,  scarcely 
to  be  regarded  as  adjudications  on  the  point,  and  are  unsup- 
ported by  any  subsequent  cases.  Indeed,  in  the  only  case  that 
has  since  occurred,  in  which  the  devise  to  the  issue  was  concur- 
rent with  that  to  the  ancestor,  and  not  by  way  of  remainder, 
the  devisee  was  held  to  take  an  estate  tail,  although  words  of 
limitation  in  fee  were  superadded.  The  case  here  referred  to  is  To  A.  and  to 
Franklin  v.  Lay  (i)}  where  a  testator  devised  to  his  grandson  J.,  t^thTSSirSTof 
and  to  the  issue  of  his  body  lawfully  to  be  begotten,  and  to  the  sucl1  'lsaue- 
heirs  of  such  issue  for  ever,  chargeable  with  a  mortgage ;  but,  if 
his  said  grandson  J.  should  die  without  leaving  any  issue  of  his 
body  lawfully  begotten,  then  over ;  Sir  J.  Leach,  V.  C.,  held  it  to 
be  an  estate  tail  in  J. ;  observing,  that  the  words  "  dying  with- 
out leaving  issue"  might  of  course  be  restrained  by  other 
expressions  in  the  will  to  issue  living  at  the  death;  as  the 


(h)   Wild's  case,  6  Co.  17;  Davie  v.       2  B.  &  P.  486,  ante,  p.  366. 
Stevens,    Doug.    321 ;   Seale  v.  Barter,  (i)  6  Mad.  258,  2  Bli.  59,  n. 
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OHAP.  xxxix.    general  words  "  in  default  of  issue  "  might  also  be,  but  not  by 
ivords  of  limitation  superadded  to  the  issue. 

Although  there  seems  to  be  considerable  difficulty  in  reading 
a  devise  to  A.  and  his  issue,  as  a  devise  to  A.  for  life,  with 
remainder  to  his  issue,  even  when  accompanied  with  expressions 
pointing  at  a  mode  of  enjoyment  inconsistent  with  an  estate 
tail ;  yet  it  is  not  denied  that  a  slight  indication  of  intention  in 
the  context  would  be  sufficient  to  induce  such  a  construction, 
and  the  devise  would  then  be  brought  within  the  scope  of  the 
authorities  discussed  under  the  next  division. 

II.  1.  We  come  now  to  the  consideration  of  those  cases  in 
which  a  devise  to  A.  for  life,  and  after  his  death  to  his  issue, 
becomes,  by  the  operation  of  the  well-known  rule  in  Shelley's 
case  (k}3  an  estate  tail. 

To  A.  for  life,  One  of  the  earliest  cases  of  this  kind  is  King  v.  Melling(l}} 
the  issue  of  his  where  a  testator  devised  lands  to  A.  for  life,  and  after  his 
body,  held  an  decease  he  gave  the  same  to  the  issue  of  his  body  lawfully 

estate  tail.  . 

begotten  on  a  second  wife ;  and  for  want  of  such  issue  to  B. 
and  his  heirs  for  ever,  provided  that  A.  might  make  a  jointure 
of  the  premises  to  such  second  wife,  which  she  might  enjoy  for 
her  life.  Twisden  and  Rainsford,  JJ.,  held  it  to  be  an  estate  for 
life  in  A.,  in  opposition  to  Hale,  C.  J.,  who  delivered  an  elabo- 
rate and  argumentative  opinion  in  favour  of  an  estate  tail, 
which  construction  was  afterwards  adopted  by  all  the  Judges  in 
the  Exchequer  Chamber,  reversing  the  judgment  of  the  King's 
Bench. 

To  A.  andD.  So,  in  Shaw  v.  Weigh  (m),  where  the  testator  devised  lands  to 

if  either  fa* '  ^s  w^e  ^or  ^e>  an(^  after  her  decease  in  trust  for  his  sisters  A. 
leaving  issue,  and  D.,  equally  betwixt  them  during  their  natural  lives,  without 

then  to  such  .     .  J  ^       n    .  „     .,,  «  ,  . 

issue ;  held  an  committing  any  manner  of  waste,  and  it  either  of  his  sisters 
estate  tail.  happened  to  die,  leaving  issue  or  issues  of  her  or  their  bodies 
lawfully  begotten,  then  in  trust  for  such  issue  or  issues  of  the 
mother's  share,  or  else  in  trust  for  the  survivor  or  survivors  of 
them,  and  their  respective  issue  or  issues ;  and  if  it  should 
happen  that  both  his  said  sisters  died  without  issue  as  aforesaid, 
and  their  issue  or  issues  to  die  without  issue  lawfully  to  be 
begotten  (n)}  then  over.  The  chief  question  was  whether  this 

(fc)  Ante,  p.  306.  (m)  2  Stra.  798,  1  Barn.  B.  R.  54,  1 

(I)  1  Vent.  225,  232,  2  Lev.    58,  61.  Eq.  Ca.   Ab.  184,   pi.  28,   3  B.   P.  C. 

See  also  Taylor  v.  Sayer,  Cro.  El.  742  ;  Toml.  120. 

[Jordan  v.  Lowe,  6  Beav.  350.]  (n)  As   these  words  would  raise  an 


TO    HIS    ISSUE    IN    FEE    OR   TAIL.  395 

was  an  estate  for  life,  or  an  estate  tail  in  the  sisters.     It  was    CHAP,  xxxix. 
adjudged  in  the  House  of  Lords  (affirming  a  judgment  of  the 
Court  of  Great  Sessions  for  Flintshire,  which  had  been  reversed 
in  B.  R.),  that  the  devise  created  an  estate  tail  (o). 

In  Ginger  v.  White  (p),  C.  J.  Willes  questioned  this  decision; 
but  subsequent  cases  have  placed  its  authority  beyond  all 
doubt  (q). 

[In  Haddelsey  v.  Adams  (r),  the  devise  was  to  the  testator's 
four  granddaughters  as  tenants  in  common  for  life,  with  benefit 
of  survivorship,  the  remainder  to  trustees  and  their  heirs  upon 
trust,  to  support  the  contingent  remainders  thereinafter  limited 
concerning  the  said  estate  and  premises,  the  remainder  to  the 
issue  male  of  my  said  granddaughters  successively,  lawfully  to 
be  begotten,  and  in  default  of  such  issue,  the  remainder  to  my 
own  right  heirs  for  ever.  Sir  John  Romilly,  M.  B.,  held,  that 
the  granddaughters  took  estates  tail. 

In  the  cases  A.-G.  v.  Bright  (s)  and  Jordan  v.  Lowe  (t),  a 
bequest  of  personalty  to  A.  for  life,  and  after  his  decease,  to  his 
issue,  and  in  default  of  issue,  over,  was  held  to  give  A.  the  abso- 
lute interest,  on  the  ground  that  such  words  would  have  given 
an  estate  tail  in  realty.] 

2ndly.  It  is  clear,  too,  that  issue  is  not  converted  into  a  word  Effect  of  words 
of  purchase  by  the  addition  of  words  of  limitation,  descriptive  of 
heirs  of  the  same  species  as  the  issue  described  (u) .     Thus,  in 
Roe  d.  Dodson  v.  Grew  (x),  where  a  testator  devised  unto  his 
nephew  G.  for  his  natural  life,  and  after  his  decease  to  the  use  TO  the  heirs 
of  the  male  issue  of  his  body  lawfully  to  be  begotten,  and  the  ™«kofthe 
heirs  male  of  the  body  of  such  issue  male,  and  for  want  of  such  issue  male. 
male  issue,  then  over ;  the  Court  of  Common  Pleas  held  that 
G.  took  an  estate  tail :   Wilmot,  C.  J.,  said,  that  the  intention 
certainly  was  to  give  G.  an  estate  for  life  only ;  but  the  inten- 
tion also  was,  that  as  long  as  he  had  any  issue  male  the  estate 


implied  gift  in  the  issue _ of  the  issue,  (p)  Willes,  359,  post. 

the  case  may  be   classed  with  those  in  (q)  See  cases  passim  in  the  sequel  of 

which   words   of  limitation   in  tail   are  this  chapter. 

superadded  to    the   devise  to  the  issue.  [(r)  22  Beav.  266. 

See  also  Franks  v.  Price,  3  Beav.  182,  (s)  2  Keen,  57. 

post.  (t)  6  Beav.  350.] 

[(o)  This   seems  to  have  been  one  of  (u)  See  same  rule  as  to  heirs  of  the 

those  cases  where  lay  Lords  voted  on  a  body,  ante,  334. 

question  of  law  and  decided  it  against  (x)  2     Wils.     322 ;     better    reported 

the  opinions  of  a  majority  of  the  Judges,  Wilm.   272.     See  also  Shaw  v.  Weigh, 

only  three  of  whom  held  it  an  estate  tail,  in  the  text, 
and  nine  an  estate  for  life.] 
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OHAP.   XXXIX. 


To  the  heirs 
male  of  the 
body  of  the 
issue  male. 


Observations 
upon  Roe  v. 
Grew  and 
Backhouse  v. 
Wells. 


should  not  go  over  (y) ;  and  if  we  balance  the  two  intentions, 
the  weightier  is,  that  all  the  sons  of  G.  should  take  in  succes- 
sion. Clive,  J.,  said,  too  great  a  regard  had  been  paid  to  the 
superadded  words  "  heirs  male  of  the  body  of  such  heirs  male." 
Batliurst,  J.,  laid  it  down  as  a  rule,  that  where  the  ancestor 
takes  an  estate  of  freehold,  if  the  word  "  issue  "  in  a  will  comes 
after,  it  is  a  word  of  limitation.  Gould,  J.,  observed,  that  the 
word  is  used  in  the  Statute  De  Donis  promiscuously  with  the 
word  "  heirs ; "  that  the  term  "  issue "  comprehends  the  whole 
generation  as  well  as  the  word  "  heirs  "  (of  the  body),  and,  in  his 
judgment,  the  word  "  issue  "  was  more  properly  a  word  of  limi- 
tation than  a  word  of  purchase. 

This  case  (which  has  always  been  regarded  as  a  leading 
authority)  [is  sometimes  considered]  to  have  overruled  Back- 
house v.  Wells  (z),  where  the  devise  being  to  J./or  his  life  only, 
without  impeachment  of  waste,  and  after  his  decease  then  to  the 
issue  male  of  his  body  lawfully  to  be  begotten,  if  God  should 
bless  him  with  any,  and  to  the  heirs  male  of  the  body  of  such 
issue  lawfully  begotten ;  and  for  default  of  such  issue,  over ;  it 
was  adjudged  that  J.  took  an  estate  for  life,  and  that  the  limi- 
tation to  the  issue  was  a  description  of  the  person  who  was  to 
take  the  estate  tail. 

It  would  be  idle  to  attempt  to  distinguish  Backhouse  v.  Wells 
from  Roe  v.  Grew,  on  the  ground  of  the  words  "  only/'  and 
"  without  impeachment  of  waste,"  and  "  if  God  shall  bless  him 
with  any."  The  two  first  expressions  merely  shew  that  the 
testator  intended  to  confer  an  estate  for  life,  and  nothing  more, 
which  sufficiently  appeared  by  the  express  limitation  for  life, 
and  the  last  words  are  obviously  implied  in  every  gift  of  this 
nature. 

[It  has,  however,  been  suggested  by  Sir  E.  Sugden  (a),  that 
from  the  report  of  this  case  in  another  book  (&),  it  is  not  impro- 
bable that  the  Court  considered  the  word  "  issue  "  as  used  in 
the  singular  number,  for  the  remainder  is  stated  to  have  been 
"  to  the  heirs  males  of  the  body  of  that  issue  j "  and  we  shall 
hereafter  see  that  there  is  a  difference  whether  "  issue  "  is  used 
in  the  singular  or  plural  number  (c).] 


(y}  Or  rather  that  the  issue  should 
take  it. 

(2)  1  Eq.  Ca,  Ab.  184,  pi.  27,  Fort, 
133. 


[(a)  3  Jo.  &  Lat,  57. 

(b)  10  Mod.  181. 

(c)  Post,  p.  397.] 
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The  authority  of  Roe  v.  Grew  has  been  confirmed  by  the  case    CHAP,  xxxix. 
of  Hodgson  v.  Merest  (d),  where  the  devise  was  to  A.  for  the 
term  of  his  natural  life,  and,  after  his  decease,  then  to  the  issue 
of  his  body,  and  to  the  heirs  of  the  body  of  such  issue,  with 
remainders  over  ;  and  it  was  held  that  A.  took  an  estate  tail. 

It  is  also  established,  that  the  addition  of  a  limitation  to  the  Superadded 

.  ....  T  i  limitation  to 

heirs  general  of  the  issue  will  not  prevent  the  word  "  issue      the  heirs 

from  operating  to  give  an  estate  tail  as  a  word  of  limitation  (e). 

This  position,  indeed,  may  appear  to  be  encountered  by  the 

well-known  case  of  Loddington  v.  Kime  (/),  where  under  a  devise 

to  A.  for  life,  without  impeachment  of  waste,  and  in  case  he  issue  male  and 


should  have  any  issue  male,  then  to  such  issue  male  and  his  heirs  ^e  e^™'  over 


for  ever,  [and  if  he  die  without  issue  male,  then  to  B.  and  his 
heirs,]  it  was  held  that  A.  took  an  estate  for  life  only,  with  a 
contingent  fee  to  his  issue  male. 

But  in  King  v.  Burchell  (g],  the  testator  devised   [his  houses  To  ^:  for  ^fe> 
at  Maidstone]  to  J.,  for  his  life,  and  after  the  determination  of  his  issue  male 
that  estate  unto  the  issue  male  of  the  body  of  J.  lawfully  to  be  ^iVt'tlttlS 
begotten,  and  to  their  heirs,  and,  for  want  of  such  issue,  over  ;  in  A. 
and  if  J.  or  his  issue  should  alien  the  premises,  they  were 
charged  with  3,000/.  ;  Lord  Keeper  Henley  held  that  J.  was 
tenant  in  tail,  and  that  the  proviso  was  repugnant  and  void  :  his 
Lordship  distinguished  Loddington  v.  Kime  [on  the  ground  that 
the  word  "his"  was  used  instead  of  the  word  "their"  in  the 
limitation  to  the  heirs  of  the  issue,  whereby  it  appeared  that  Loddington  v. 

,,,,;.  Kwe  dis- 

one  particular  person  was  pointed  at,  and  that  all  the  issue  were  tinguiahed. 
not  intended  to  take.  This  force  of  the  word  "  his  "  is  noticed 
by  Lord  Raymond  in  Goodright  v.  Fully  n  (h],  (where  he  got  over 
the  difficulty  by  referring  it  to  the  ancestor,)  and  would,  it 
seems,  be  admitted  by  Sir  E.  Sugden,  who,  as  we  have  before 
noticed,  seemed  to  think  that  the  similar  force  to  be  ascribed  to 
the  word  "  that  "  would  prevent  Backhouse  v.  Wells  from  being- 
overruled  by  Roe  v.  Grew(i}.  If  Loddington  v.  Kime  may  be 

(d)  9  Price,  556.     [See  also  Irwin  v.  in  the  will,   namely,    of  the  Maidstone 
Cuff,    Hayes,    30  ;   with  which  compare  estate.     The  case,  so  far  as  it  relates  to 
HocHey  v.   Mawbey,   1  Ves.   jun.   143,  the  first  devise,  properly  belongs  to  the 
post.]  next  division  of  this    section.     No  dis- 

(e)  See  same  rule  as  to  heirs  of  the  tinction   was   taken   between    the    two, 
body,  ante,  335.  though,  as  we  shall  hereafter  see,  they 

(/)  1    Salk.    224,    Ld.    Raym.    203  ;  would  now   be  considered    to   have  dif- 

[S.   C.  nonu  \Barnardiston  v.  Carter  ',  3  ferent  effects. 

B.  P.  C.  Toml.  64.]  (h)  2  Stra.  731. 

(g)  1  Ed.  424,  Amb.  379.     [The  de-  (i)  2  Jo.  &  Lat.  57.] 
vise  here  referred  to  is  the  second  one 
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CHAP.  XXXIX. 


Remark  on 
Loddington  v. 
Kime. 


To  S.  for  life, 
remainder  to 
her  issue  and 
their  heirs, 
held  estate  for 
life  ID  S. 


Remark  on 
Doev.  C'ollis. 


To  A.  for  life, 


[referred  to  these  special  grounds,  it  cannot  be  taken  as  an 
authority  against  the  position  above  laid  down.  The  other 
distinction  taken  by  the  Lord  Keeper,  namely,  that  the  remainder 
was  expressly  contingent,  is  not  entitled  to  any  weight ;  for] 
every  remainder  to  a  class  is  contingent  in  this  sense,  namely, 
as  respects  the  event  of  there  being  objects  to  claim  under  it 
Upon  this  principle,  Sir  W.  Grant,  in  Elton  v.  Eason  (k),  held 
that  the  words  "  if  any,"  annexed  to  a  limitation  to  the  heirs  of 
the  body,  did  not  vary  the  construction. 

Another  decision,  which  may  seem  to  militate  against  the  rule 
before  laid  down,  is  Doe  d.  Cooper  v.  Collis  (/),  where  a  testator 
devised  to  his  daughter  E.,  and  to  S.  the  wife  of  W.,  to  be 
equally  divided  between  them,  not  as  joint-tenants,  but  as 
tenants  in  common,  viz.  the  one  moiety  to  E.  and  her  heirs  for 
ever,  and  the  other  moiety  to  S.,  for  the  term  of  her  natural  life, 
and  after  her  decease  to  the  issue  of  her  body  lawfully  begotten 
and  their  heirs  for  ever.  (There  was  no  devise  over.)  The 
question  was  whether  S.  took  an  estate  tail  or  an  estate  for  her 
life,  with  remainder  in  fee  to  her  children  (m) ;  and  the  Court 
decided  in  favour  of  the  latter  construction,  Lord  Kenyan 
observing  that  issue  was  either  a  word  of  purchase  or  of  limita- 
tion, as  would  best  answer  the  intent  of  the  devisor ;  and  his 
Lordship  remarked,  that  the  property  was  to  be  equally  divided, 
which  it  would  not  be  if  S.  were  held  to  take  an  estate  tail;  for, 
in  that  case,  the  reversion  in  fee  of  that  moiety  would  be  again 
subdivided  between  the  heirs  of  the  two  daughters. 

It  is  difficult  to  accede  to  the  reasoning  which  ascribed  to 
the  words  of  division  this  influence  on  the  construction,  since 
they  were  merely  applied  to  the  corpus  of  the  land,  not  to  the 
inheritance.  At  all  events,  it  is  enough  for  our  present  purpose 
to  shew  that  the  case  was  decided  upon  special  grounds,  and 
not  in  opposition  to  the  doctrine  that  a  limitation  to  the  heirs 
of  the  issue  superadded  to  the  devise  to  the  "  issue  "  is  inopera- 
tive to  vary  the  construction.  As  such,  indeed,  it  would  have 
been  clearly  overruled  by  subsequent  cases. 

Thus,  in  Denn  d.  Webb  v.  Puckey  (n),  the  testator  devised  to 


(ifc)19Ves.  73.  [See  also  Marshall  y. 
Grime,  29  L.  J.  Ch.  592.] 

(I)  4  T.  R.  294. 

[(m)  This  case  is  not  an  authority 
that  "issue"  in  such  a  limitation  is  to 
"be  read  "children,"  for  it  does  not  ap- 


pear that  there  were  any  other  issue  who 
could  have  taken  ;  it  is  most  probable 
there  were  not,  as  the  eldest  child  was 
only  sixteen  when  S.  levied  a  fine  sur 
conuzance,  &c.] 
(n)  5  T.  R.  299. 
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his  grandson  N.  for  life,  without  impeachment  of  waste,  and    CIIAP,  xxxix. 

after  his  decease  to  the  issue  male  of  his  body  lawfully  begotten,  remainder  to~~ 

and  to  the  heirs  and  assigns  of  such  issue  male  for  ever;  and  in  the  Ac^^wd*0 

default  of  such  issue  male,  then  over.     N.  suffered  a  recovery,   assign*  of  such 

and  the  question  raised  was  whether,  under  the  devise,  he  was   estate  tail  in  A. 

tenant  in  tail  or  tenant  for  life  only.     The  Court  held  that  the 

general  intention  of  the  testator  was  that  the  male  descendants 

of  his  grandson  N.  should  take  the  estate,  and  that  none  of 

those  to  whom  the  subsequent  limitations  were  given  should 

take  until  all  such  male  descendants  were  extinct ;    and,  to 

effectuate  this,  it  was  necessary  to  give  him  an  estate  tail ;  for 

if  his  issue  took  by  purchase,  Lord  Kenyan  thought  it  would  be 

difficult  to  extend  it  to  more  than  one  (o),  and  that  even  if  the 

words  comprehended  all  the  male  issue  as  tenants  in  common 

in  tail,  yet  that  would  not  have  answered  the  devisor's  intention, 

because  there  were  no  words  to  create  cross  remainders  between 

them  (p).     But  it  was  held,  even  if  the  issue  would  have  taken 

by  purchase,  yet  that,  being  a  contingent  remainder,  it  was 

destroyed  by  the  recovery  which  was  suffered  before  the  birth 

of  issue,  so  that  the  defendant,  who  claimed  under  the  recovery, 

was  entitled  quacunque  via  data  (q) . 

So,  in  Frank  v.  Stovin  (r),  where  a  testator  devised  to  B.  for  TO  &  for  nfe, 
life,  without   impeachment  of  waste,  with  power   to   make  a  remainder  to 

.      ,  ,  his  issue  male 

jointure  to  any  future  wife,  and  after  his  decease  then  to  the  use  and  their  heirs, 
of  the  issue  male  of  the  body  of  B.  lawfully  begotten  and  to  be  ^  an  estat° 
begotten,  and  their  heirs ;  and  in  default  of  such  issue,  then 
over.     B.  had  issue,  and  afterwards  suffered  a  recovery.      Lord 
Ellenborough  was  of  opinion  that  the  case  was  governed  by  Roe 
v.  Grew,  and  accordingly  that  B.  took  an  estate  tail. 

[Again,  in  the  case  of  Manning  v.  Moore  (s\  the  testator  TO  A.  for  life, 

(o)  His  Lordship  is  made  to  say,  "It  descent,  for  if  it  were  a  devise  in  fee  to 

has  been  contended    that   N.   took  only  the  son,  of  course  no  remainder  could  be 

an  estate  for  life  ;  if  so,  what  estate  was  limited  on  that  estate, 
given  by  the  words,    'to  the  issue  male  (p)  They    would    clearly    have    been 

of_his  body  lawfully  begotten,   and  the  implied,    but    there  seem  to  have  been 

heirs  and  assigns   of  such  issue  male  ? >  insuperable    obstacles    to   the   suggested 

Was  it  to  extend  to  more  than  one  son  ?  construction. 

It  would  be  difficult  to  extend  it  to  more  [(q)  It  will  be   observed  that,   under 

than  one,  and  I  conceive  that  the  eldest  the  8  &  9  Viet.  c.   106,  s.  8,  no  act  of 

must  have  taken  the  absolute  interest  in  the  tenant  for  life  before  issue  born  can 

the  estate.    But  that  would  have  defeated  now   destroy   subsequent   contingent  re- 

the  devisor's  intention,  because  if  it  had  mainders.     See     remarks     ante,     Chap. 

descended  (Qu.    devolved  ?)  to  that  one  XXVI.] 

son,  and  he  had  died  without  making  any  (r)  3  East,  548.     [See  also  Sturye  v. 

disposition  of  it,  it  would  have  gone  over  Sturge,  12  Beav.  230. 
to  the  other  sons  of  the  devisor,"  i.  e.  by  (s)  Ale.    &  Nap.    96.     Though  there 


400 


DEVISE    TO    ONE,    WITH    REMAINDER 


CHAP.  XXXIX. 

remainder  of 
all  the  testa- 
tor's term  and 
interest  to  the 
issue  of  A.,  in 
default  of  such 
issue,  over, 
held  an  estate 
tail  in  A. 

To  A.  for  life, 
•with  remainder 
to  her  issue  for 
ever,  held  an 
estate  tail  in 
A. 


To  A.  for  life, 
remainder  to 
Ler  issue,  and 
in  default  of 
issue,  or  in 
case  none 
attain  twenty- 
one,  over,  held 
estate  for  life 
in  A. 

Remarks  on 
Merest  v. 
James. 


[devised  lands  held  on  lease  for  lives  renewable  for  ever  to  his 
daughter  Catherine  during  her  life,  and  from  and  after  her 
decease  he  gave  and  devised  the  same  and  all  his  term  and 
interest  therein  unto  the  issue  of  her  body  lawfully  begotten ; 
and  in  case  she  should  happen  to  die  without  such  issue,  then 
over.  The  Court  of  K.  B.  in  Ireland  held  that  Catherine  took 
an  estate  in  the  nature  of  an  estate  tail. 

So,  in  the  case  of  Griffiths  v.  Evan  (/),  the  testator  devised  to 
his  daughter  to  hold  for  her  life  and  the  life  of  her  husband,, 
and  after  her  decease  to  the  lawful  issue  of  her  body  for  ever  ; 
and  for  want  of  such  issue,  over.  Lord  Langdale,  M.  R,.,  held 
that  the  daughter  took  an  estate  tail  (u) .] 

On  the  other  hand,  in  the  case  of  Merest  v.  James  (#),  where 
the  devise  was  to  the  use  of  the  testator's  daughter  for  her 
natural  life,  and  after  her  decease,  then  to  the  issue  of  her 
body  lawfully  begotten ;  and  in  default  of  issue,  or  in  case  none 
of  such  issue  lived  to  attain  the  age  of  twenty-one  years,  then 
over.  The  Court  of  C.  B.,  on  a  case  from  Chancery,  certified 
that  the  daughter  took  an  estate  for  life  only.  [As  the  gift 
over,  in  case  no  issue  lived  to  attain  twenty-one,  was  sufficient 
to  give  the  fee  to  the  issue,  this  case  clearly  comes  within  the 
line  of  cases  now  under  consideration,  where  words  of  limita- 
tion are  superadded  to  the  gift  to  the  issue ;  and  yet]  this  gift 
over  seems  to  have  been  the  only  ground  for  diverting  the  word 
"issue"  from  its  more  extensive  signification,  and  is  precisely  the 
circumstance  which  both  Lord  Eldon  and  Lord  Redesdale,  in  the 
case  of  Jesson  v.  Wright,  considered  was  improperly  allowed  to 
control  the  effect  of  the  words  "  heirs  of  the  body,"  in  Doe  v. 
Goff(y),  and  which  Lord  Redesdale  denied  to  be  inconsistent 
with  giving  an  estate  tail  to  the  prior  devisee  (z) .  The  case  of 
Merest  v.  James  was  decided  between  the  period  of  the  determi- 
nation of  Doe  v.  Goff  («),  in  the  Court  of  King's  Bench, 
and  that  of  its  being  overruled  in  the  House  of  Lords;  and  this 
might  be  sufficient  to  cast  a  shade  of  doubt  upon  the  decision ; 
but  we  shall  find  that  the  case  of  Lees  v.  Mosley,  and  other 


[were  no  actual  words  of  limitation,  the 
words  in  italics  were  of  equal  force,  see 
ante,  p.  264. 

(0  5  Beav.  241. 

(u)  As  the  daughter  died  without 
having  had  issue,  and  without  attempt- 
ing to  bar  the  estate  tail,  the  decision 


of  the  M.  R.  on  this  point  was  unne- 
cessary.] 

(x)  4  J.  B.  Moo.  327,  1  Br.  &  B.  484. 

(y)  Ante,  p.  351. 

(z)  See  Grimshawe  v.  Pickup,  9  Sim. 
591.  [But  see  Minter  v.  Wraith,  13 
Sim.  61.] 

(a)  Ante,  p.  351. 
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subsequent  cases,  noticed  in  the  next  section,  have  tended  to  CHAP,  xxxix. 
place  devises  to  issue  and  devises  to  heirs  of  the  body  on  a 
different  footing  in  regard  to  the  effect  of  superadded  words  of 
modification  inconsistent  with  an  estate  tail.  [The  difference, 
however,  has  obtained  only  where  words  of  distribution  and 
words  of  limitation  have  been  both  superadded ;  and  it  is  clear, 
from  the  remarks  of  Parke,  B.,  in  Slater  v.  Dangerfield  (b), 
that  he  did  not  consider  the  decision  in  Merest  v.  James 
satisfactory ;  moreover,  it  appears,  according  to  the  view  above 
taken  of  it,  to  be  opposed  to  the  other  cases  noticed  in  this 
section.] 

It  should  be  observed,  that  in  Frank  v.  Stovin  (c),  a  learned  Effect  of  limi- 

-»--•  T,-,-I  ,1  "IT^  tation  over "  m 

Judge  made  a  distinction  between  that  case  and  Venn  v.  default  of  suck 
Puckey  (d)  and  the  case  of  Doe  v.  Collis(e),  by  reason  of  the  lssue-" 
limitation  over  "  in  default  of  such  issue,"  which  occurred  in 
those  cases,  [and  not  without  a  foundation  in  reason  (/) .  It  is 
true,  indeed,  that]  the  cases  discussed  in  the  next  chapter 
establish  that  this  expression  following  a  devise  to  [issue  of  a 
particular  generation]  refers  to  those  objects :  so  that  in  the 
case  of  a  devise  to  sons  or  children,  and  in  default  of  such  issue, 
over,  the  clause  introducing  the  devise  over  is  inoperative  to 
vary  the  construction  of  the  prior  devise.  [But  where  there  is 
no  such  precision  in  the  description  of  the  devisees  in  the  first 
instance  (as,  where  the  devise  is  to  "  issue  "  generally,)  and  the 
word  "  issue "  cannot  be  deprived  of  its  most  comprehensive 
meaning  and  its  fullest  operation  without  resorting  to  the 
context  for  expressions  to  control  it,  why  is  not  the  clause 
introducing  the  gift  over  to  be  taken  into  consideration  as  well 
as  any  other  portion  of  the  context  ?  Nearly  every  Judge  who 
has  found  such  a  limitation  over  in  the  will  under  his  con- 
sideration has  expressly  put  it  forward  as  one  ground  for  con- 
struing the  ancestor  to  take  an  estate  tail;  and  in  a  recent 
case  (g)  Sir  W.  P.  Wood,  V.  C.,  distinctly  asserted  that  it  was 
an  important  ground.  The  difference  between  the  effect  of  the 
words  " in  default  of  such  issue,"  following  a  limitation  to  issue 
of  a  particular  generation,  and  following  a  limitation  to  issue 
generally,  may  be  explained  by  the  fact  that  the  expressions 

.    [(&)  15  M.  &  Wels.  274.]  [(/)  But  see  observations  in  1st  edi- 

(c)  3  East,  551.  tion  of  this  work,  pp.  342,  343. 

(d)  Ante,  398.  (g)   Woodhouse  v.  HerricJc,  1  Kay  & 

(e)  Ib.  J.  352,  stated  post.] 

TOL.  II.  D   D 
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Rule  deducible 
from  the  fore- 
going cases. 


To  A.  for  life, 
with  remainder 
to  her  issue 
female  and  the 
heirs  of  their 
"bodies. 


Superadded 
words  of  limi- 
tation which 
change  the 
course  of  de- 
scent. 


["  issue,"  "  issue  male,"  "issue  female,"  mean  in  themselves  em- 
phatically "  all  issue  "  of  the  particular  class ;  that  is,  issue  of 
every  generation;  consequently,  a  gift  "  in  default  of  such  issue  " 
following  a  limitation  to  A.  for  life,  with  remainder  to  his  issue 
(that  is  to  say,  issue  of  every  generation),  means  "  in  default  of 
issue  of  A.  of  every  generation ; "  and  viewed  in  this  light  evi- 
dently forms  a  strong  ground  for  giving  A.  an  estate  tail.  But, 
however  this  may  be,  the  foregoing  cases  will,  it  is  conceived,  be 
found  to  establish]  that  a  devise  to  A.  for  life,  with  remainder 
to  his  issue  [with  or  without  superadded  words  of  limita- 
tion], and  with  or  without  a  limitation  over,  confers  an  estate 
tail  on  A.  (h). 

[We  may  here  refer  to  the  case  of  Hamilton  v.  West  (i), 
where  there  was  a  devise  to  A.  for  life,  with  remainder  to  her 
first  and  other  sons  in  tail  male,  with  remainder  "  to  the  issue 
female  of  the  said  A.  and  the  heirs  of  their  bodies,  with  remainder 
over :  and  it  was  held,  by  Smith,  M.  E.,  in  Ireland,  that  A.  did 
not  take  an  estate  in  tail  female  expectant  on  the  estates  tail  of 
her  first  and  other  sons,  but  that  the  daughters  of  A.  took 
estates  in  tail  general  by  purchase,  the  limitation  to  the  heirs 
general  of  the  bodies  of  the  issue  being  inconsistent  with  an 
estate  in  tail  female  in  the  ancestor.  Now  we  have  already 
seen  that  the  cases  in  which  superadded  words  of  limitation  are 
allowed  to  make  preceding  words  (such  as  heirs  of  the  body) 
operate  as  words  of  purchase  are  those  where  "  it  is  absolutely 
impossible  by  any  implied  qualification  to  reconcile  the  super- 
added  words  to  those  preceding  them,  so  as  to  satisfy  both  by 
construing  the  first  as  words  of  limitation  (k) ; "  as  in  the 
instance  of  a  devise  to  a  man  for  life,  with  remainder  to  his 
heirs  and  the  heirs  female  of  their  bodies :  but  that  this  does 
not  apply  to  cases  where  the  devise  in  remainder  is  to  the  issue 
or  heirs  of  the  body  of  the  tenant  for  life  and  their  heirs  general, 
for  in  this  case  "  the  superadded  words  are  not  contrary  to  or 
incompatible  with  the  preceding,  but  in  their  general  sense 
include  them ;  and  there  is  no  improbability  in  the  supposition 
that  they  were  used  in  the  same  qualified  sense  as  the  pre- 
ceding ;  and  then  both  may  be  satisfied  by  taking  the  first  as 
words  of  limitation  (/)."  These  reasons  include  in  terms  cases 


(K)  See  Hayes's  Inq.  302. 
[(i)  10  Ir.  Eq.  Rep.  75. 


(k)  Fearne,   C.  R.,    183,    184;  ante, 
p.  338. 

(J)  Fearne,  C.  R.,  184.] 
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special  issue  or  heirs  of  the  body,  and  to  the  heirs  general  of 

the  body  ;  for  here,  too,  the  latter  words  include  the  preceding, 

and  might  be  satisfied  in  a  qualified  sense  by  taking  the  pre- 

ceding as  words  of  limitation.     However,  it  may  be  thought  that 

this  reasoning  is   not  fairly  applicable  where  the  superadded 

words  indicate  any  mode  of  descent  less  general  than  one  in  fee- 

simple;  and  considering  the  tendency  of  modern  decisions  to 

read  words  as  words  of  purchase  wherever  such  a  construction 

is  consistent  with  authority,  and  that  there  is  no   authority 

precisely  meeting  the  case,  it  is  not  improbable  that  the  doctrine 

of  Hamilton  v.  West  will  be  supported  as  well  where  the  pre- 

ceding words  are  "male"  or  "female  heirs  of  the  body"  as 

where  the  more  flexible  term  "  issue  "  is  used.] 

3rdly  .  It  might  seem  upon  principle  to  follow  that  words  of  Words  of  modi- 
distribution  annexed  to  the  devise  to  the  issue,  or  any  other 
expressions  prescribing  a  mode  of  enjoyment  inconsistent  with  estate  tail. 
the  course  of  descent  under  an  estate  tail,  would  be  no  less 
inoperative  than  superadded  words  of  limitation,  to  turn  "  issue  " 
into  a  word  of  designation  ;  and  such  undoubtedly  is  the  doctrine 
of  some  at  least  of  the  cases. 

Thus,  in  Doe  d.  Blandford  v.  Applin  (m),  where  a  testator  Devise  of 
devised  an  estate  at  A.  to  W.  for  life,  and  after  his  decease  to 


and  amongst  his  issue,  and  in  default  of  issue,  over  ;  it  was  held  mainder  to 
that  W.  took  an  estate  tail:    Lord  Kenyan  and  Mr.    Justice  his  issue,  and 

Buller  reasoned  much  on  the  words  limiting  over  the  property,  !n  default  of 

J      issue,  over, 

and   the  latter  admitted   that   in   rejecting  the   words   "and  held  an  estate 
amongst,"   they   went   beyond   any   of  the    preceding    cases.    ai  ' 
Mr.  Justice  Grose  referred  the  decision  to  the  broad  (and,  it  is 
conceived,  the  true)  ground,  that  the  word  issue  was  a  word  of 
limitation,  and  different  from  children,  the  learned  Judge  citing 

(m)  4  T.  R.  82  ;  and  see  8  T.  R,  8,  n.  rick,  1  K.  &  J.  352,  stated  post,  and  by 

[See  also  King  v.  Burchell,  1  Ed.  424,  Sir  E.  Sugden  in  Montgomery  v.  Mont- 

4  T.  R.  296,  n.,  3  T.  R.  145,  n.,  Amb.  gomenj,    3    Jo.    &    Lat.    58,    59,    and 

379,   Serj.   Hill's  MSS.  Vol.  V.  pp.  522,  questioned  by  both  these  learned  Judges. 

633,  and  Fearne  C.  R.  164.     But  it  is  But  it  may  be  observed  that,  whatever 

not  easy  to  collect  from  these  different  the  -weight  due  to   an   opinion  of  Lord 

reports  whether  Lord  Henley's   opinion  Henley,    the    case    did    not    require    a 

in  favour  of  an  estate  tail  referred  to  decision  of  the  question,  the  decree  dis- 

the   devise    of   the    Hunton    estate    (in  missing  the  bill  being  amply  warranted 

•which   both  words   of  distribution   and  by  the   illegality    of    the   proviso   upon 

words  of  limitation  were  superadded  to  which  the  plaintiff's  claim  was  founded, 

the  gift  to  the  issue  of  J.  H.).     If  it  did,  see  per  Lord  Lougkborough,   Jacobs  v. 

it  is  in  point  on  the  question  discussed  Amyatt,  13  Ves.  481,  n.,  and  per  Sir  E. 

in  this  section.     It  was  so  treated  by  Sugden,  ubi  sup.] 
Sir  W.  P.  Wood  in  Woodkouse  v.  Her- 
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Remark  on 
Doe  v.  Applin. 


To  R.  for  life, 
remainder  to 
his  issue  as 
tenants  in 
common,  with 
devise  over  in 
default  of  issue, 
held  an  estate 
tail. 


Issues  jointly 
to  inherit. 


Influence  of 
words  intro- 
ducing devise 
over. 


the  declaration  of  Rainsford,  J.  (ri),  \"  that  the  word  issue  is  ex:, 
vi  termini  nomen  collectivum,  and  takes  in  all  issues  to  the 
utmost  extent  of  the  family,  as  far  as  the  words  heirs  of  the  body 
would  do" 

The  authority  of  Doe  v.  Applin  was  denied  by  Eyre,  C.  J., 
in  Burnsall  v.  Davy  (o),  and  by  Lord  Thurlow,  in  Jacobs  \. 
Amyatt  (p),  but  it  is  now  indisputable  (q).  The  fact  that  Lord 
Thurlow ,  in  deciding  Jacobs  v.  Amyatt,  found  it  necessary  to 
question  Doe  v.  Applin,  shews  that  his  Lordship  saw  no  dis- 
tinction between  devises  to  heirs  of  the  body  and  issue,  in  regard 
to  the  effect  of  superadded  expressions. 

So,  in  Doe  d.  Cock  v.  Cooper  (r),  where  a  testator  devised 
lands  to  his  nephew  R.  for  the  term  only  of  his  natural  life,  and 
after  his  decease  he  devised  the  same  to  the  lawful  issue  of  R. 
as  tenants  in  common ;  but  in  case  R.  should  die  without  leaving 
lawful  issue,  then  after  his  decease  the  testator  devised  the 
lands  to  Gr.  in  fee.  It  was  held  that  R.  took  an  estate  tail,  to 
accomplish  the  general  intention,  and  by  implication  from  the 
words  devising  over  the  property  in  case  R.  should  die  without 
issue  (s) .  In  this  case,  even  if  the  issue  took  as  purchasers,  the 
contingent  remainder  to  them  had  been  destroyed  by  a  recovery 
suffered  by  R. ;  but  the  Court  decided  the  case  unreservedly  on 
the  other  point. 

With  the  two  preceding  cases  may,  it  is  conceived,  be  classed 
the  case  of  Ward  v.  Bevil  (t),  where  a  testator  devised  a  mes- 
suage, &c.,  called  B.,  to  his  son  W.  during  his  life,  adding  "  in 
case  he  has  issues  then  it  is  my  will  that  they  should  jointly 
inherit  the  same  after  his  decease."  After  other  bequests  the 
testator  devised  over  the  whole  of  his  property  upon  W.'s  dying 
without  issue.  It  was  held  by  Lord  C.  B.  Alexander  that  W. 
took  an  estate  tail  in  B. 

It  must  be  observed  that  in  Doe  v.  Applin  and  Doe  v.  Cooper, 
Lord  Kenyan  and  most  of  the  other  learned  Judges  distinctly 
grounded  their  judgment  on  the  intention  appearing  by  the 


(n)  Finch,  282. 

(o)  1  B.  &  P.  215,  ante,  392. 

(p)  4  B.  C.  C.  542,  post. 

[(q)  Except  when  viewed  with  rela- 
tion to  the  distinction  introduced  by 
later  cases  (see  post),  that  as  the  devise 
was  of  "an  estate,"  the  issue  taking  by 
purchase  might  have  taken  the  fee,  and 


therefore  the  ancestor  ought  to  have 
taken  only  for  life.] 

(r)  1  East,  50. 

(s)  Notwithstanding  that  Mr.  Justice 
Grose,  in  Doe  v.  Applin  (ante,  403), 
argued  so  clearly  upon  "issue"  being  a 
word  of  limitation,  he  here  assumed  it  to. 
mean  children. 

(t)  1  Y.  &  Jerv.  512. 
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words  devising  the  property  over,  that  the  estate  should  not  CHAP,  xxxix. 
pass  to  the  ulterior  devisee  until  a  failure  of  the  descendants  of 
the  first  taker  (u). 

[In  the  case  of  Croly  v.  Croly  (#),  the  testator  devised  all  his  To  A.  for  life, 

estate  and  interest  in  certain  lands  to  his  younger  son  Richard  to  ^^  igsue  as 

for  his  life,  and  after  his  decease  to  the  use  and  behoof  of  his  he  should  by 

will  appoint, 

issue,  male  or  female,  in  such  proportion  or  proportions  as  Richard  with  devise 


should  think  proper  by  his  will  to  devise  the  same,  and  he  em- 
powered  Richard  to  charge  a  jointure  for  any  wife  ;  and  in  case  estate  tail  in 
Richard  should  die  leaving  no  issue,  male  or  female,  then  the 
testator  devised  his  aforesaid  lands  to  his  eldest  son  John  for  his 
life,  and  "  after  his  decease  to  his  issue  in  like  manner,  and  with 
like  power  to  devise  the  same  to  his  issue  at  the  time  of  his 
decease  as  in  the  case  of  Richard  :  but  in  case  Richard  and 
John  should  both  die  leaving  no  issue,"  then  over.  Richard 
died  without  issue,  and  John  died  leaving  an  eldest  son  and 
several  younger  children.  The  Court  of  B.  R.  in  Ireland 
certified,  on  a  case  from  Chancery,  that  the  eldest  son  of  John 
"took"  an  estate  tail  under  the  will  and  that  the  younger 
children  took  nothing.  The  certificate  reads  as  if  the  Court 
thought  that  the  eldest  son  of  John  took  an  estate  tail  by 
purchase,  but  it  is  conceived  they  merely  meant  that  he  was 
then  tenant  in  tail  (which  was  all  that  it  was  necessary  to  decide), 
and  must  have  considered  that  he  was  tenant  in  tail  by  descent 
and  not  by  purchase.  If  "  issue  "  had  been  held  a  word  of 
purchase,  all  the  issue,  and  not  the  eldest  son  alone,  would 
have  taken. 

Again,  in  the  case  of  Heather  v.  Winder  (y),  in  which  there  ToH.  for  life, 

with  remainder 

was  a  devise  of  lands  to  A.  for  life  to  the  exclusion  of  her  to  her  issue 
husband,  and  at  her  decease  to  her  lawful  issue,  share  and  share  ^^^J^t 
alike,  but  if  A.  should  die  without  lawful  issue,  then  over.     Sir  issue  over,  held 
C.  Pepys,  M.  R.,  decided  that   A.  took  an  estate  tail.     His  £tatetaili 
Honor  said,  "  It  was  clearly  established  that  the  words  of  the 
gift  over,  as  applied  to  freehold  property,  were  to  be  construed 
as  referring  to  a  general  indefinite  failure  of  issue  of  A.,  and 

[(u)  See  observations  at  pp.  345,  346,  of  John. 

in  1st  edition  of  this  work,  which  are          (y)  5  L.  J.  N.  S.  Ch.  41.  It  is  remark- 

here  omitted  as  being  inconsistent  with  able  that  this  case  does  not  appear  to 

the  text  as  now  altered.  have  been  cited  in  any  of  the   subse- 

(x)  Batty,    1,      It  will    be   observed  quent   cases  on  the  same  point  noticed 

hat  the  words  would  have  been  suffi-  in  the  text.     Several  other  decisions  of 

ent  to  carry  the   fee  to   the   issue  of  that  learned  Judge,    not  reported    else- 

Eichard,  but  not  necessarily  to  the  issue  where,  will  be  found  in  the  same  volume. 
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To  A.  and  his 
issue  lawfully 
begotten,  to  be 
divided  among 
them  as  he 
shall  think  fit, 
and  in  default 
of  issue,  over, 
held  issue  take 
by  purchase. 


To  H.  for  life, 
with  power  of 
distribution  in 
fee  in  favour  of 
issue,  and  limi- 
tation over,  in 
ease  of  being 
no  issue  who 
should  attain 
twenty -one, 
held  estate  for 
Hie  in  H. 


[therefore  created  an  estate  tail  in  her.  That  it  was  true  the 
issue  were  to  take  share  and  share  alike ;  but  Doe  v.  Cooper 
and  Doe  v.  Applin  proved  that  this  did  not  prevent  the  applica- 
tion of  the  rule,  a  doctrine  fully  confirmed  by  Jesson  v.  Wright.3' 
It  is  evident  his  Lordship  considered  that  Jesson  v.  Wright 
applied  as  well  where  the  word  "  issue "  as  where  the  words 
"  heirs  of  the  body "  were  used ;  such,  too,  is  the  clearly 
expressed  opinion  of  Lord  Wensleydale  (z)  :  but  closely  follow- 
ing Heather  v.  Winder  comes  the  first  of  a  series  of  cases  before 
referred  to,  shewing  that  the  word  f '  issue  "  may  be  diverted 
from  producing  its  primary  effect  where  the  words  "  heirs  of 
the  body  "  will  not. 

But  before  stating  these  cases  reference  should  be  made  to 
the  earlier  case  of  Hockley  v.  Mawbey  (a),  which  was  a  case 
where  a  testator  devised  houses,  &c.,  to  his  wife  for  life,  and 
after  her  decease  to  his  son  R.  R.  and  his  issue  lawfully  begotten 
or  to  be  begotten,  to  be  divided  among  them  as  he  should  think 
fit,  and  in  case  he  should  die  without  issue,  over.  Lord  Thurlow 
held  that  R.  R.  took  an  estate  for  life  only.  Assuming  that  the 
words  were  sufficient  to  carry  the  fee  to  the  issue  as  purchasers, 
this  decision  is  in  entire  conformity  with  later  cases.] 

The  case  referred  to  is  Lees  v.  Mosley  (b),  where  a  testator 
devised  certain  lands  unto  his  two  sons,  Henry  James  and 
Oswald  Fielden,  in  moieties  as  tenants  in  common,  in  such 
manner  and  subject  to  such  charges  as  thereinafter  mentioned, 
that  is  to  say,  as  to  one  moiety  thereof,  to  his  son  Henry  James 
for  life,  with  remainder  to  his  lawful  issue  and  their  respective 
heirs,  in  such  shares  and  proportions,  and  subject  to  such  charges 
as  he  (H.  J.)  should  by  deed  or  will  appoint ;  but  in  case  his  son 
Henry  James  should  not  marry  and  have  issue  who  should  attain 
the  age  of  twenty -one  years,  then  he  devised  the  said  moiety  to 
his  son  Oswald  and  his  heirs  for  ever.  And  as  to  the  other 
moiety  of  the  property,  the  testator  devised  the  same  to  his  son 
Oswald  and  his  heirs  absolutely  for  ever.  At  the  date  of  the 


[(2)  Roddy  v.Fitzgerald,  6H.  of  L.  Ca. 
881,  882. 

(a)  1  Ves.  143,  3  B.  C.  C.  82 :  in  the 
latter  book  the  will  is  stated  at  length. 
The  gift  to  the  issue  was  not  expressly 
by  way  of  remainder,  but  could  not,  it 
is  conceived,  be  read  otherwise.  The 
case  is  generally  treated  as  one  in  which 
the  issue  taking  by  purchase  might 
have  taken  the  fee  by  implication  in 


default  of  appointment,  see  Kavanagh  v. 
Morland,  Kay,  25 ;  Prior  on  Issue,  p. 
117  :  but  except  as  to  the  property 
described  as  the  testator's  "reversion" 
this  point  does  not  seem  free  from 
doubt.  See  1  Sugd.  Pow.  p.  480,  7th 
Ed.,  2  ib.  p.  165;  and  ante,  ch.  xvii. 
s.  6.] 
(b)  1  Y.  &.  C.  589. 
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will,  and  at  the  death  of  the  testator,  Henry  James  Fielden  was 
a  bachelor.  He  suffered  a  recovery  of  his  moiety,  and  the 
question  (raised  in  an  action  between  vendor  and  purchaser) 
was  as  to  the  validity  of  the  title  derived  under  such  recovery. 
The  case  was  elaborately  argued,  the  plaintiff  contending  that, 
according  to  the  true  construction  of  the  will,  there  was  a  gift 
to  the  parent  for  life,  with  remainder  to  the  children  in  fee ; 
and  the  defendants  insisting  that  Henry  James  Fielden  took 
an  estate  tail.  The  Court  decided  that  he  was  tenant  for  life 
only.  Mr.  Baron  Alder  son  (who  delivered  the  judgment  of  the 
Court)  drew  a  distinction  between  a  devise  to  heirs  of  the  body, 
which  he  considered  were  technical  words  admitting  but  of  one 
meaning,  and  a  devise  to  issue,  which  he  characterized  as  a  word 
in  ordinary  use  not  of  a  technical  nature,  and  capable  of  more 
meanings  than  one ;  observing  that  it  was  used  in  the  Statute 
De  Donis,  both  as  synonymous  with  children  and  as  descriptive 
of  descendants  of  every  degree,  and  though  the  latter  might  be 
its  prima  facie  meaning,  yet  the  authorities  shewed  that  it  would 
yield  to  the  intention  of  the  testator  to  be  collected  from  the 
will,  and  that  it  requires  a  less  demonstrative  context  to  shew 
such  intention  than  the  technical  expression  "  heirs  of  the  body  " 
would  do.  The  learned  Judge  then  proceeded  as  follows  : — 
"  The  Court  in  the  present  case  have  to  look  to  the  terms  in  Aiderson  in 
this  will  in  order  to  ascertain  whether,  by  construing  the  word  Lees  v-  Mosley- 
( issue }  here  as  a  word  of  purchase  or  of  limitation,  they  best 
effectuate  the  intention  of  the  devisor.  The  testator  begins  by 
devising  an  express  estate  for  life  to  his  son  Henry  James.  He 
then  devises  in  remainder  to  his  lawful  issue.  If  it  stopped 
there,  it  would  be  an  estate  tail.  For  the  word  '  issue '  might 
include  all  descendants ;  and  here  all  being  unborn,  no  assign- 
able reason  could  exist  for  distinguishing  between  any  of  them. 
And  then  the  rule  in  Shelley's  case  would  apply,  and  would 
convert  the  estate  for  life  previously  given  into  an  estate  tail. 
But  the  testator  then  adds,  '  and  their  respective  heirs  in  such 
shares  and  proportions  and  subject  to  such  charges  as  he  the 
said  Henry  James  should  by  will  or  deed  appoint/  Now, 
according  to  the  case  of  Hockley  v.  Mawbey  (c),  the  effect  of  this 
clause  would  be  to  give  the  objects  of  the  power  an  interest  in 
an  equal  distributive  share,  in  case  the  power  were  not  executed. 

(c)  Ante,  p.  406. 
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CHAP,  xxxix.  The  clause,  therefore,  is  equivalent  to  a  declaration  by  the  tes- 
tator, that  the  issue  and  their  respective  heirs  should  take  equal 
shares,  but  that  Henry  James  should  have  a  power  of  distri- 
buting amongst  them  the  estate,  in  unequal  shares,  if  he  thought 
fit.  Now,  if  issue  be  taken  as  a  word  of  limitation,  the  word 
e  heirs '  would  be  first  restrained  to  '  heirs  of  the  body/  and  then 
altogether  rejected  as  unnecessary.  The  word  'respective' 
could  have  no  particular  meaning  annexed  to  it;  and  the  appa- 
rent intention  of  the  testator  to  give  to  Henry  James  for  life, 
and  afterwards  to  distribute  his  property  in  shares  amongst  the 
issue,  would  be  frustrated.  On  the  other  hand,  if  issue  be  taken 
as  a  word  of  purchase,  designating  either  the  immediate  issue  or 
those  living  at  the  death  of  Henry  James,  the  apparent  inten- 
tion will  be  effectuated,  and  all  these  words  will  have  their 
peculiar  and  ordinary  acceptation.  If,  then,  the  will  stopped 
here,  it  would  seem  clear  that  the  Court  ought  to  read  '  issue ' 
as  a  word  of  purchase.  Then  comes  the  devise  over.  '  But  in 
case  my  son  Henry  James  shall  not  marry  and  have  issue  who 
shall  attain  the  age  of  twenty-one,  then  I  give  and  devise  to  my 
son  Oswald  in  fee/  Now,  the  effect  of  such  a  clause,  if  super- 
added  to  a  remainder  to  children,  would  be  to  shew  an  inten- 
tion to  give  a  fee  to  the  children  on  their  attaining  twenty-one. 
And  if  by  the  former  part  of  the  will  the  same  estate  has  been 
given,  it  does  not  appear  to  be  sound  reasoning  to  draw  the 
conclusion  that  such  a  clause  can  convert  the  estate  previously 
given  into  an  estate  tail.  In  fact,  the  case  of  Doe  v.  Burnsall  (d ) 
is  a  distinct  authority  on  this  part  of  the  case.  Upon  the 
whole,  therefore,  we  have  no  doubt  in  this  case  that  the  tes- 
tator's intention  was  not  to  give  his  son  an  estate  tail,  and  we 
think  that  we  best  effectuate  that  intention  by  construing  the 
words  '  lawful  issue '  in  this  will,  accompanied  by  their  context, 
as  words  of  purchase ;  and,  in  so  doing,  we  do  not  impugn  the 
authority  of  any  decided  case  to  be  found  in  the  books;  for 
there  is  not  one  in  which  these  words,  with  such  a  context  as  in 
this  will,  have  ever  been  held  to  be  words  of  limitation." 

Eemark  on  The  case  of  Lees  v.  Mosley  may  be  considered  as  deciding 

>s  ey'  that  under  a  devise  to  A.  for  life,  with  remainder  to  his  respective 
issue  in  fee,  in  such  shares  as  he  shall  appoint,  with  a  limita- 
tion over  in  case  of  his  dying  without  issue  who  should  attain 

(d)  6  T.  R.  30,  ante,  391. 
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majority,  the  issue  take  estates  in  fee  as  tenants  in  common,    CHAP,  xxxix. 

and  A.  is  not  tenant  in  tail.     It  may  be  also  collected  from  the 

judgment,  that  the  Court  (or  at  least  the  very  learned  Judge 

who  delivered  it)  would  have  arrived  at  the  same  conclusion  if 

the  devise  to  the  issue  had  been  simply  to  them  as  tenants  in 

common  in  fee,  without  any  devise  over  ;  in  other  words,  that 

if  a  testator  devises  lands  to  A.  for  life,  with  remainder  to  his 

issue  and  their  heirs  in  equal  shares,  or  as  tenants  in  common, 

the  effect  is  to  give  to  A.  an  estate  for  life,  with  remainder  to 

the  issue  in  fee.     If,  however,  the  devise  was  so  framed  as  that 

the  issue,  if  they  took  as  purchasers,  would  have  an  estate  for 

life  only  (a  circumstance  which  is  less  likely  to  occur  under  a 

will  made  or  republished  since  1837  than  any  other),  it  is  con- 

ceded that  the  leaning  to  the  construction  which  makes  "  issue  " 

a  word  of  purchase  would  be  less  strong,  and  the  fate  of  the 

devise  is  still  uncertain. 

The  recent  case  of  Tate  v.  Clarke  (e)  shews  the  opinion  of 
Lord  Langdale  on  this  much-controverted  point  ;  though,  as  his 
Lordship  decided  that,  in  the  events  which  had  happened,  the 
devise  to  the  issue  did  not  extend  to  the  issue  claiming  (because 
their  parent  was  not  one  of  the  designated  sisters  of  the 
testator),  the  case  cannot  be  considered  as  an  actual  adjudication 
on  the  subject. 

The  devise  was  to  the  testator's  widow  for  life,  with  remainder  TO  be  divided 
to  trustees  and  their  executors,  to  pay  costs,  &c.,  and  to  divide  ^J^8^  to 
the  residue  of  the  rents  amongst  all  the  testator's  brothers  and  their  issue  ; 
sisters  "  who  should  be  living  at  the  time  of  the  decease  of  his  speectiveeideatb.s 
(the  testator's)  wife  and  to  their  issue,  male  and  female,  after  the  equally  to  be 
respective  deceases  of  his  said  brothers  and  sisters,  for  ever  ;  to    "issue"  held 


be  equally  divided  between  and  among  them."     Lord  Langdale,          d  ° 
M.  R.,  held  that  the  words  "issue  male  and  female"  were  to  be 
construed  as  words  of  limitation,  and  not  of  purchase  ;  and  that 
the  children  of  a  sister  of  the  testator,  who  died  in  the  lifetime 
of  the  widow,  took  no  interest. 

"  The  word  {  issue/  "  his  Lordship  observed,  "  is  a  word  of 
limitation,  if  the  context  of  the  will  does  not  afford  sufficient 
reasons  to  construe  it  otherwise.  In  the  present  will,  I  think 
that  it  cannot  be  construed  in  a  sense  different  from  '  heirs  of 
the  body/  and  if  the  words  'heirs  of  the  body'  had  been 

(c)  1  Bear.  100. 
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CHAP,  xxxix.  employed,  I  think  that  neither  the  superadded  words,  prima 
facie  denoting  distribution,  nor  the  want  of  a  gift  over,  in 
default  of  issue,  would  have  afforded  sufficient  reasons  for  con- 
struing the  words  otherwise  than  as  words  of  limitation.  This 
case  is  not  so  strong  as  some  others  which  have  been  decided ; 
for  the  words  of  distribution  may  be  applied  to  the  brothers 
arid  sisters  who  were  intended  to  be  first  takers,  and  the  words 
1  their  issue '  must  mean  the  issue  of  those  who  were  to  take, 
and  they  are  expressly  those  who  should  be  living  at  the  death 
of  the  wife;  at  which  time  there  was  no  brother  or  sister 
living"  (/). 

Remark  on  It  will  be  perceived  that  in  this  case  the  devise  was  to  the 

Tate  v.  Clarice.  issue  maje  an(j[  female,  which  perhaps  (where  unaccompanied  by 
expressions  shewing  that  the  objects  were  to  take  concurrently) 
does  not  present  so  decided  an  inconsistency  with  an  estate  tail, 
as  words  of  distribution,  since  the  course  of  descent  under  an 
estate  tail  general  does,  in  point  of  fact,  embrace  persons  of  each 
sex,  although  not  in  general  simultaneously. 

To  A.  for  life,         [Next  in  order,  we  have  the  case  of  Crozier  v.  Crozier  (g), 
k^ta^lT  where  the  testator  devised  leaseholds  for  lives  to  her  nephew 
such  manner  as  J.  C.  for  life,  and  from  and  after  his  decease  to  the  issue,  male 
appoint.  yHeid  and  female,  of  J.  C.  begotten  or  to  be  begotten  on  his  then 
issue  take  by      wjfe^  f0  fre  divided  between  and  amongst  them  in  such  manner, 
shares  and  proportions  as  the  said  J.  C.  should  by  will  appoint, 
subject  to  the   payment    by   J.   C.,  his   heirs,    executors,  ad- 
ministrators and  assigns,  and  the  persons  who  should  become 
entitled  under  the  will,  of  the  landlord's  rent  and  an  annuity 
of  40/.  during  the  continuance  of  the  lease.     Sir  E.  Sugden 
laid  some  stress  on  the  absence  of  a  devise  over  in  default  of 
issue,  and  held  that  J.  C.  took  an  estate  for  life  only,  and  that 
the  power  to  appoint  raised  an  implied  estate  to  the  issue  in 
default  of  appointment,  which,  by  force  of  the  direction  to  pay 
the  annuity,  must  be  an  absolute  estate  for  the  residue  of  the 
lease.     If  there  had  been  nothing  in  the  will  to  carry  the  whole 
interest  in  the  lease  to  the  issue,  the  learned  Judge  thought 
that  J.  C.  would  have  taken  an  estate  tail  in  order  to  carry  the 
whole  interest  by  descent  to  the  issue. 
To  A.  for  life,         So,  in  the  case  of  Greenwood  v.  Rothwell  (h),  the  devise  was 

[{/)  See  however,  as  to  this  case,  per  (g)  3  D.   &  War.   373,  2  Con.  &  L. 

Sir  E.  Swjden,  3  Jo.  &  Lat.  57,  and  per  309.  - 

Sir  W.  P.  Wood,  V.  C.,    Woodhouse  T.  (h)  5  M.  &  Gr.  628,  6  Scott,  N.  R. 

fferricJc,  post.  670. 
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[to  Jonas  Greenwood  for  life,  and  after  his  decease  unto  all  and    OHAP.  xxxix. 
every  the  issue  of  the  body  of  the  said  Jonas,  share  and  share  with  remainder 


alike,  as  tenants  in  common,  and  the  heirs  of  such  issue.     On  a  J°  MS  issue  as 

'  tenants  in  com- 

case  sent  for  the  opinion  of  the  Court  of  C.  B.,  the  Judges  cer-  moninfee. 
tified  that  Jonas  Greenwood  took  only  an  estate  for  life  ;  and 
Lord  Langdale,  relying  on  the  direction  that  the  issue  should 
take  share  and  share  alike,  and  on  the  words  of  limitation 
superadded,  and  adverting  also  to  the  absence  of  a  gift  in 
default  of  issue,  affirmed  their  decision  (i). 

Again,  in  the  case   of  Montgomery  v.  Montgomery  (&),   the  To  A.  for  life, 
testator  devised  his  part  (1)  of  certain  lands  to  his  son  during 


his  life  and  no  longer,  unless  it  should  so  happen  that  his  said  ?ny  future  wife 

TIT  i  •      ,  i  .  /.  T  -i  i          m  fee  ;  and  if 

son  should  survive  his  then  wife  and  marry  a  second  or  other  he  should  die 


wife,  by  whom  he  should  have  lawful  issue  living  at  the  time  of 


without  such 

his  death,  and  then  and  in  that  case  he  devised  his  part  of  the  Held'  issue  take 

said  lands  upon  the  death  of  his  son,  leaving  issue  male  of  such    y  pur 

second  or  other  marriage,  to  such  issue  male.,  share  and  share  alike, 

and  for  want  of  issue  male  to  the  issue  female  of  such  second  or 

other  marriage,  share  and  share  alike;    and  in  case  his   son 

should  die  without  leaving  any  such  issue  of  a  second  or  other 

marriage,  then  over  to  two  other  persons  in  fee.     Sir  E.  Sugden 

held  that  the  son  took  only  an  estate  for  life,  with  concurrent 

contingent  remainders  in  fee  to  the  issue  and  the  two  devisees 

last  named,  of  which  remainders  only  one  was  to  start  according 

to  the  event  (m). 

On  the  other  hand,  in  the  case  of  Harrison  v.  Harrison  (n),  To  children  as 
the  testator  devised  all  the  residue  of  his  real  estates  unto  and  to  JjJJ^  M?*1" 
the  use  of  all  his  children  as  tenants  in  common,  during  their  and  afterwards 
respective  natural  lives,  and  afterwards  to  their  issue  as  tenants 


in  common.     There  was  no  gift  over  in  default  of  issue.     On  a  common  in  fee. 

case  sent  out  of  Chancery  for  the  opinion  of  the  Court  of  C.  B.,  tail  in  the  chil- 

the  Judges  certified  their  opinion  that  the  children  of  the  testator  dren> 

took  an  estate  tail  as  tenants  in  common  in  the  residuary  real 

estate,  and  that  the  children  of  the  children  took  no  estate.     It  Remarks  on 

may  be  conjectured  that  the  Court  avoided  the  effect  of  the 

words  "  as  tenants  in  common"  added  to  the  gift  to  the  issue,  by 

[(i)  6  Beav.  492.  post,  must  be  considered  to  have  over- 

(fc)  3  Jo.  &  Lat.  47.  ruled  Mogg  v.  Mogg,  1  Her.  654,  if  at 

^  (0  The  force  of  this  word  was  sum-  least  anything  can  be  said  to  be  decided 

cient  to  pass  the  fee,  see  ante,  p.  264.  by  that  case  beyond  the  mere  case  itself. 
(m)  The  cases  of  M  ontgomery  v.  Mont-  (n)  7  M.  &.  Gr.  938,  8  Scott,  N.  R. 

gomery,  and  Greenwood  v.  Rothwell,  and  862. 

Slater  T.  Danyerfield,  noticed  in  the  text, 
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CHAP,  xxxix.  [construing  them  as  a  direction  that  the  inheritance  as  well  as  the 
life  interest  of  the  children  should  be  held  in  common,  in  which 
view  the  words  were  not  inconsistent  with  an  estate  tail  in  the 
children,  but  merely  surplusage,  and  the  will  was  read  as  if  they 
had  been  omitted.  It  must  be  remarked,  however,  that  one 
considerable  inducement  towards  holding  the  ancestor  to  take  an 
estate  tail,  namely,  a  gift  over  in  default  of  issue,  was  wanting  in 
this  case.  The  decision,  if  not  referable  to  the  ground  above 
noticed,  is  clearly  opposed  to  the  case  of  Montgomery  v.  Mont- 
gomery before  stated  (which,  being  almost  contemporaneous,  was 
not  cited),  and  to  the  case  next  stated. 

To  A.  for  life,  The  case  next  in  order  of  time  is  that  of  Slater  v.  Dangerfield  (o), 
to  his  issue  as  where  the  devise  was  to  George  Dangerfield  for  his  life,  and 
monln  feV0111'  from  aud  immediately  after  his  decease  unto  and  to  the  use  of 
Held  issue  take  all  and  every  the  lawful  issue  of  the  said  George,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common,  and  not  as  joint-tenants, 
when  and  as  he,  she,  or  they  should  attain  his,  her,  or  their  age 
or  ages  of  twenty-one  years.  There  was  no  devise  over  in 
default  of  issue,  but  the  will  contained  a  general  residuary  devise 
which  would  have  comprised  the  interest  (if  any)  undisposed  of 
under  the  first  gift.  The  Court  of  Exchequer  held  that  George 
Dangerfield  took  an  estate  for  life  only,  and  relied  upon  the  cases 
of  Greenwood  v.  Rothwell  and  Merest  v.  James,  the  case  before 
them  containing  conjointly  expressions  similar  to  those  which, 
occurring  separately  in  those  two  cases,  were  considered  suffi- 
cient to  restrict  the  ancestor  to  an  estate  for  life.  The  case  of 
Slater  v.  Dangerfield  is  one  of  the  few  cases  in  which  a  doubt 
seems  to  have  been  thrown  on  the  force  which  a  devise  over  in 
default  of  issue  is  said  to  have  in  creating  an  estate  tail  in  the 
ancestor ;  but  it  was  not  necessary  to  discuss  the  point,  as  the 
Court  held  that  the  same  reasoning  did  not  apply  to  a  general 
residuary  devise. 

To  A.  for  life,  Next,  we  have  the  case  of  Doe  d.  Cannon  v.  Rucastle  (p), 
to  his  issue11  where  the  testator  devised  a  dwelling-house  and  field  to  A.  for 
equally,  and  if  ijfe  ail(}  after  njs  decease  he  devised  the  same  to  the  issue  of  his 

he  should  not  ' 

leave  issue  at      body  lawfully  begotten,  if  more  than  one,  equally  amongst  them, 

Held^toteVtSi  and  in  case  he  snould  not  leave  an7  issue  of  m's  kody  lawfully 
in  A.  begotten  at  the  time  of  his  death  (q),  then  to  the  testator's  heir 


Gol 


(o)  15  M.  &.  Wels.  263.     See  also      v.  Cannon,  12  C.  B.  18,  on  same  will. 
"der  v.  Cropp,  5  Jur.  N.  S.  562.  (q)  The  Court  seems  not  to  have  as- 

(p)  8  C.  B.  876  ;  and  see  Rimington      Bented  to  the  argument  that  these  words 


TO    HIS    ISSUE    AS   TENANTS    IN    COMMON. 

[or  heirs  at  law;  the  Court  of  C.  B.  decided  that  A.  took  an    CHAP,  xxxix. 
estate  tail. 

Similarly  in  the  case  viKavanagh  v.  Morland  (r),  where  lands  To  A.  for  life, 
were  devised  to  A.  for  life,  and  after  her  decease,  in  case  A.  Jiving*  issue* 
should  die  leaving  issue,  the  testator  gave  to  her  said  issue  all  equally  be- 
his  freehold  and  copyhold  lands  to  be  distributed  between  them,  but  if  A.  leave 
share  and  share  alike,  as  three  gentlemen  learned  in  the  law  HelTestate  tail 
shall  affix  the  same,  but  in  case  A.  should  die  leaving  no  issue,  in  A. 
then  over ;  Sir  W.  P.  Wood,  V.  C.,  decided  that  A.  took  an 
estate  tail,  considering  that  if  the  issue  took  by  purchase,  there 
was  not  sufficient  in  the  will  to  carry  the  fee  to  them,  and  the  gift 
over  not  being  to  take  place  except  upon  an  indefinite  failure  of 
issue  of  A. :  A.  must  consequently  take  an  estate  tail.    As  to  the  Remarks  of  Sir 
gift  over  his  Honor  observed,  that  "  if  there  be  a  gift  to  the  issue,  ^'e^ct^f  °d[ft 
and  a  limitation  in  the  will  with  reference  to  them,  which  has  the  over  iu  default 
effect  of  giving  to  them  the  fee-simple ;  then,  if  there  be  a  gift  °anySue 
over  in  case  of  dying  without  issue,  the  gift  over  affords  no 
evidence  of  intention  to  justify  the  application  of  the  rule  in 
Shelley's  case,  because  the  fee  was  in  the  issue,  and  the  words 
"  dying  without  issue  "  are  consequently  held  to  mean  only  such, 
issue  as  were  before  mentioned,  as  in  the  cases  of  Hockley  v. 
Mawbey  (s)  and  Learning  v.  Sherratt  (t).     But  it  must  first  be 
made  out  that  the  fee  is  in  the  issue* as  purchasers.     If  that  be 
not  so,  and  words  occur  importing  a  gift  over  in  fee  after  an 
indefinite  failure  of  issue,  then  the  words  giving  over  the  property 
in  the  event  of  an  indefinite  failure  of  issue  have  been  held  to  be 
so  strongly  indicative  of  the  intention  of  the  testator  that  the 
estate  should  not  pass  over  except  upon  failure  of  all  the  issue, 
that  those  words  are  made  to  reflect  back  upon  the  preceding 
limitations  to  the  issue,  and  have  this  effect,  namely,  that  if  the 
limitations  to  the  issue  do  not  of  themselves  clearly  effect  the 
intention  of  the  testator  of  not  giving  over  the  property  until  the 
issue  fail, — that  is,  if  for  want  of  superadded  words  of  limita- 
tion they  would  take  life  estates  as  purchasers  only,  and  there- 
fore the  gift  to  them  cannot  effect  the  general  intention,  the 
Court  is  obliged  to  construe  the  word  "  issue  "  in  the  original  gift 
as  a  word  of  limitation,  for  the  purpose  of  carrying  into  effect  the 
general  intention  implied  from  the  gift  over." 

[would  have  enlarged  the  estate  of  the  (r)  Kay,  16. 

issue   taking  by  purchase  to  a  fee-sim-  (s)  1  Ves.  jun.  142,  ante,  p.  406. 

pie  ;  see  as  to  this,  ante,  p.  251.  (t)  2  Hare,  14. 
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OHAP.  xxxix.  [In  the  case  of  Woodhouse  v.  Herrick  (u}}  the  testator  devised 
To  children  for  houses  and  lands  (after  a  previous  life  estate  to  his  wife)  to  F. 
their  lives,  with  an(j  ]yft  njs  wjfe  for  tlieir  joint  lives,  and  the  life  of  the  survivor 

remainder  to  .          ' 

trustees  to  pre-  of  them,  with  remainder  to  trustees  to  preserve  contingent 
maindeTbe-16"  remain^ers  '>  and  from  an^  after  the  several  deceases  of  F.  and 
tween  the  issue  M.  his  wife  the  testator  devised  his  said  messuages  and  lands 
anf for  widnteof  unt<>  *U  the  children  of  the  said  F.  and  M.  his  wife,  whether 
such  issue,  over,  male  or  female,  for  their  ioint  lives  and  the  life  of  the  survivor: 

Held  an  estate  ..  -,/.•,.'  i 

tail  in  children,  and  from  and  after  their  several  deceases  he  gave  and  devised 
the  same  premises  to  the  said  trustees  for  the  life  of  all  the  said 
children  of  the  said  F.  and  M.  his  wife,  whether  male  or 
female,  in  trust  to  preserve  contingent  remainders,  and  to 
permit  the  said  children  to  receive  the  rents  and  profits  during 
their  natural  lives ;  and  from  and  after  their  several  deceases 
the  said  testator  gave  and  devised  the  said  premises  unto  and 
equally  between  all  their  issue  male  and  female,  and  for  want 
of  such  issue,  over.  Sir  W.  P.  Wood,  V.  C.,  held,  that  the 
children  of  F.  and  M.  took  estates  in  tail  as  tenants  in  common 
with  cross  remainders  in  tail.  His  Honor  doubted  whether  he 
could  say,  reddendo  singula  singulis,  that  there  was  meant  to  be 
a  tenancy  in  common  between  the  issues  of  the  several  children, 
and  not  as  between  the  issue  themselves  inter  se ;  if  he  could 
have  come  to  that  conclusion  it  would  have  relieved  the  case  of 
much  difficulty,  because  then  it  would  have  been  a  single  gift 
to  the  party  for  life,  with  remainder  to  the  issue,  and  for  want 
of  such  issue,  with  remainder  over.  That,  he  observed,  had 
been  held  over  and  over  again  to  give  an  estate  tail  to  the  first 
taker.  The  difficulty  was  that  the  children  took  as  joint 
tenants  for  their  joint  lives  (a?).  His  Honor  then,  after  noticing 
some  of  the  principal  authorities,  grounded  his  decision  princi- 
pally on  the  consideration  that  from  the  whole  will  the  intent 
appeared  to  be  that  the  issue  in  every  degree  of  the  children 
should  take,  but  if  the  issue  took  by  purchase  they  could 
only  take  for  life,  and  the  intent  would  be  frustrated ;  the  only 
way  of  giving  effect  to  that  intent  was  to  hold  the  children  to  take 
as  tenants  in  common  in  tail.  With  respect  to  the  argument,  that 
"  such  issue  "  in  the  gift  over  referred  to  those  who  were  to  be 
first  takers,  he  remarked  that  it  involved  a  little  fallacy ;  the  true 

[(u)  1  Kay  &  J.  352.  life   with   several    inheritances  in  tail ; 

(x)  But  the  children    might   properly      see  ante,  p.  232. 
have  been  held  to  be  joint  tenants  for 
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[mode  of  construing  a  will  was  not  to  stop  short  of  any  one  point  CHAP,  xxxix. 
and  say  the  issue  are  to  take  in  equal  shares  during  their  lives; 
he  must  read  the  whole  will  and  make  up  his  mind  as  to  the 
true  construction  and  effect  of  the  whole  instrument  ;  it  was  a 
fallacy  to  say  a  definite  meaning  should  be  fixed  to  the  word 
"  issue  "  in  one  part  of  the  will,  and  then  necessarily,  and  as  of 
course,  to  say  that  "  such  issue  "  in  itself  is  immaterial  with 
reference  to  the  construction  of  the  will. 

Again,  in  the  case  of  Parker  \.  Clarke  (y},  lands  were  directed  To  children 
to  be  conveyed  upon  trust  for  the  children  of  the  testator's  y^oj^amT 
niece  during  their  lives,  and  for  the  survivors  or  survivor  of  survivor  for 
them  during  their,  his,  or  her  lives  or  life,  and  after  the  decease  to  their  lawful 
of  the  last  survivor  of  the  said  children,  then  in  trust  for  all  [ss.ue»  JnJ  the 

heirs  of  the 

and  every  the  lawful  issue  male  and  female  of   such  of  the  body  of  such 

children  of  his  niece  then  or  thereafter  to  be  born  as  should  JJJJJjJ^. 

be  living  at  the  testator's  decease,  in  equal  shares  and  pro-  ders  between 

portions  as  tenants  in  common,  and  not  as  joint-tenants,  and  g^  tha't  t}ie 


the  heirs  of  the  body  and  respective  bodies  of  all  and  every  children  took 

for  life. 

the  issue  of  the  said  children  ;  and  on  the  death  and  failure 
of  heirs  of  the  body  of  any  one  or  more  of  the  issue  of  the 
said  children,  as  well  the  original  share  or  shares  of  him,  her, 
or  them  so  dying,  and  of  whom  there  should  be  such  a  failure 
of  heirs  of  the  body  as  aforesaid,  as  also  such  share  or  shares 
as  should  accrue  to  him,  her,  or  them,  or  his,  her,  or  their  issue, 
should  be  in  trust  for  the  survivors  and  survivor,  and  others  or 
other  of  them,  if  more  than  one,  in  equal  shares  as  tenants  in 
common,  and  not  as  joint-tenants,  and  for  the  heirs  of  the 
body,  or  respective  bodies,  of  such  surviving  issue,  and  for 
default  of  issue,  to  inherit  under  the  preceding  limitations, 
then  upon  certain  other  trusts.  It  was  held  by  Lord  Cranworth, 
C.,  affirming  the  decision  of  Sir  J.  Stuart,  V.  C.,  that  the 
children  of  the  nieces  took  estates  for  life  only. 

The  last  of  this  long  line  of  cases  is  Roddy  v.  Fitzgerald  (z)  ,  To  A.  for  life, 
where  the  testator  devised  renewable  freeholds  for  lives  "  to  his  death^his8 
son  during  his  life,  and  after  his  death  to  his  lawful  issue  in  issue>  as  he 

,  ,  .  -.iT-i.-ii    should  appoint, 

such  manner,  shares,  and  proportions  as  he  by  deed  or  will  and,  in  default, 
should  appoint,  and  for  want  of  such  appointment,  then  to  his  to^1ls!uief  one 
issue  equally  if  more  than  one,  and  if  only  one  child  to  such  child,  to  such 
only  child  ;  and  in  case  of  his  said  son  dying  without  issue,"  default*"?  '  " 

issue,  over. 

[(y)  3  Sm.  &  GK  161,  6  D.  M.  &  G.104. 
(z)  6  H.  of  L.  Ca.  823. 
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OHAP.  XXXIX. 


Propositions  to 
be  deduced  as 
the  result  of 
the  cases. 


[then  over.  The  case  was  argued  in  the  House  of  Lords,  in  the 
presence  of  Lords  Cranworth  and  Wensleydale,  and  seven  of 
the  judges,  four  of  whom  delivered  judgment  in  favour  of  an 
estate  tail  in  the  son,  and  with  them  agreed  Lords  Cranworth 
and  Wensleydale,  and  judgment  was  given  accordingly.  The 
other  three  judges  thought  the  son  took  for  life  only,  with 
remainder  by  purchase  to  the  issue ;  but  their  judgment  was 
based  chiefly  on  the  opinion  that  the  issue  took  an  estate  in 
fee-simple  by  implication  from  the  power,  which  it  was  admitted 
authorized  an  appointment  to  them  in  fee.  This  opinion,  how- 
ever, was  conclusively  shewn  to  be  wrong;  there  being  in 
default  of  appointment  an  express  gift  to  the  issue,  which  carried 
only  life  estates,  and  which,  according  to  the  well-known 
rule,  "expressum  facit  cessare  taciturn,"  excluded  all  further 
extension  of  the  devise  by  implication  (a). 

Though  these  decisions  are  not  altogether  in  unison,  yet 
having  regard  to  the  fact  that  the  later  cases  clearly  overrule 
some  of  those  of  earlier  date,  we  may,  perhaps,  venture  to  lay 
down  the  following  propositions  as  now  recognized : — 

1st.  Where  words  of  distribution,  but  without  words  to 
carry  an  estate  in  fee,  are  annexed  to  the  devise  to  the  issue, 
and  there  is  a  gift  over  in  default  of  issue  of  the  ancestor 
generally  (£),  or  in  default  of  "  such  "  issue  (c]3  or  in  default  of 
issue  living  at  the  death  of  the  ancestor  (d),  the  ancestor  takes 
an  estate  tail.  As  to  the  truth  of  this  proposition,  the  cases 
seem  to  admit  of  no  reasonable  doubt,  and  it  appears  to  be 
immaterial  that  between  the  gift  to  the  ancestor  and  that  to 
the  issue,  there  is  a  limitation  to  trustees  to  preserve  contingent 
remainders  (e). 

2ndly.  Where  the  gift  is  as  in  the  last  proposition,  but  there 
is  no  gift  over  in  default  of  issue,  still,  since  the  issue  taking  by 
purchase  could  only  take  for  their  lives,  the  ancestor  is  held  to 
take  an  estate  tail,  which,  if  not  barred,  will  descend  to  his 


[(a)  Upon  the  question  whether  an 
estate  for  life  by  purchase  might  be 
given  to  the  issue,  with  remainder  in 
tail  to  the  son,  Crompton,  J.,  held  that 
the  authorities  did  not  warrant  such  a 
construction.  See  Parr  v.  Swindels,  and 
other  cases  stated  post. 

(b)  Doe  v.  Applin,  4  T.  R.  82  ;  Doe 
v.  Cooper,  1  East,  229  ;  Ward  v.  Bevil, 
1  Y.  &  Jerv.  512;  Crolyv.  Croly,  Batty, 


1 ;  Heather  v.  Winder,  5  L.  J.  N.  S.  Ch. 
41;  Kavanagh  v.  Norland,  Kay,  16; 
Roddy  v.  Fitzgerald,  6  H.  of  L.  Ca. 
823. 

(c)  Woodhouse  v.  HerricTc,   ante,  p. 
414. 

(d)  Doe  v.  Kucastle,  8  C.  B.  876. 

(e)  Woodhouse  v.  Herriclc,   ante,   p. 
414. 
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[issue,  this  being  the  only  mode  of  carrying  the  inheritance  to    CHAP,  xxxix. 
the  issue  (/). 

ordly.  Where  words  of  distribution,  together  with  words  which 
would  carry  an  estate  in  fee  are  attached  to  the  gift  to  the  issue, 
the  ancestor  takes  an  estate  for  life  only,  and  the  result  is  the 
same  whether  the  fee  is  given  by  the  technical  words  "  heirs 
and  assigns"  (g),  or  by  such  words  as  "estate/'  "part,"  "share, 
&c.,  occurring  in  the  description  of  the  subject  of  gift,  or  words 
imposing  a  pecuniary  charge  upon  the  issue,  and  whether  the 
gift  to  the  issue  be  direct  or  by  implication  from  a  power  to 
appoint  to  them  (h),  and  whether  there  is  a  gift  over  on  general 
failure  of  the  issue  of  the  ancestor  (?)  or  not  (k)  ;  and  the  same 
rule  applies  where  the  issue  would  take  an  estate  tail  (/). 

The  first  and  second  of  the  above  propositions  are  materially  The  result  of 
affected  by  the  recent  statute  (1  Viet.  c.  26)  with  respect  to 


wills.    For,  since  the  third  proposition  applies  not  only  to  those  ™ad®  since 

cases  where  the   issue  would  take  the  fee  under  an  express 

limitation  to  their  "  heirs  and  assigns,"  but   also  apparently 

includes  all  other  cases  where  the  words  are  sufficient  to  give 

them  the  fee,  and  since  under  the  recent  statute  a  devise  to 

issue  indefinitely  will  give  the  fee  to  the  issue  and  not  an  estate 

for  life  merely  as  under  the  old  law,  it  follows  that  we  must,  in 

a  will  made  since  1837,  construe  such  devises  as  those  falling 

within  the  first  and  second  of  the  above  propositions  in  the 

same  manner  as  if  words  of  limitation  were  superadded,   and 

such  devises  will  then  coincide  with   those  falling  within  the 

third  proposition  ;  the  law  on  this  point  as  to  wills  made  since 

1837  will  thus  be   reduced  to  a  very  simple  general  rule,  —  General  rule  as 

...  -,.  r        TV  -i      P,        i  •      to  such  wills. 

namely,  that  every  devise  to  a  person  for  lite  and  alter  his 
decease  to  his  issue,  in  words  which  direct  or  imply  distribution 
between  the  issue,  gives  the  issue  an  estate  in  fee  in  remainder 
by  purchase.] 

It  is  observable  that,  in  Lees  v.  Mosley  (and  the  same  remark  whether  "is- 

[(/)  PerSirJ£Su0d«*,  C.,  Crosier  v.  (h)  Crozier  v.  Crazier,  3  D.  &  War. 

Crosier,  3  D.  &  War.  373  ;  and  per  Sir  373,  ante,  p.  410  ;  Montgomery  v.  Mont- 

W.  P.  Wood,  V.  C.,  Kavanagh  v.  Mor-  gomery,  3  Jo.  &  Lat.  47,  ante,  p.  411. 
land,  Kay,  16.  (i)  Montgomery  v.  Montgomery,  3  Jo. 

(g)  Lees  v.  Mosley,   1  Y.  &  C.  589,  &  Lat.  47,  ante,  p.  411. 
ante,  p.  406  ;  Greenwood  v.  Rothwell,  5  (k)  Leesv.  Mosley,  Greenwood  v.  Roth- 

M.   &  Gr.  628,   6  Scott,  N.  R.  670,   6  well,    Slater  v.   Dangerfield,    ubi    sup. 

Beav.  492,  ante,  p.  410  ;  Slater  v.  Dan-  note  (g}. 

gerfield,  15    M.  &  Wels.  263,  ante,  p.  (I)  Parker  v.  Clarke,  6  D.  M.  &  G. 

412;    Golder  v.   Cropp,   5  Jur.   N.  S.  104,  ante,  p.  415.] 
562. 
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sue,"  where  a 
word  of  pur- 
chase, is  con- 
fined to  chil- 
dren. 


"Issue" 
explained  to 
mean  sons. 


applies  to  many  other  cases),  it  does  not  distinctly  appear 
whether,  in  pronouncing  "issue"  to  be  a  word  of  purchase,  the 
Court  intended  to  construe  it  as  synonymous  with  children,  or 
as  admitting  descendants  of  every  degree  (m).  The  latter,  it  is 
presumed,  would  be  its  construction  in  the  absence  of  a 
restraining  context  (n).  What  amounts  to  such  a  context  will 
be  the  subject  of  consideration  in  the  next  division  of  this 
section,  which  this  remark  will  serve  to  introduce. 

4thly.  If  the  testator  annex  to  the  gift  to  the  issue  words  of 
explanation,  indicating  that  he  uses  the  term  "issue"  in  a 
special  and  limited  sense,  it  is  of  course  restricted  to  that  sense. 

As  in  the  case  of  Mandeville  v.  Lackey  (o),  where  a  testator 
devised  his  real  estate  in  certain  counties  to  K.  during  his  life 
only,  subject  to  a  certain  condition,  and  after  the  determination 
of  that  estate  to  M/s  lawful  issue  male,  and  the  lawful  issue 
male  of  such  heirs,  the  eldest  always  of  such  sons  of  M.  to  be 
preferred  before  the  youngest,  according  to  their  seniority  in 
age  and  priority  in  birth,  and  for  want  of  such  lawful  issue  in. 
M.,  over :  the  Court  of  King's  Bench  in  Ireland  held  that  M. 
took  only  an  estate  for  life,  which  was  affirmed  in  the  House  of 
Lords,  with  the  unanimous  concurrence  of  the  Judges,  on  the 
ground  that  the  word  "  issue  "  was  explained  to  mean  "  sons." 


Issue  not  re-  (»0  The  case  of  Dalzell  V.  Welch,  2 

stricted  to  chil-    Sim.    319,    seems   to    bear    upon    this 
dren.  point,  and    favours    the  more   enlarged 

construction  of  the  term  "issue." 

A  moiety  of  certain  real  estate  was 
devised  to  D.  for  life,  remainder  to  and 
among  his  issue  as  he  should  by  will 
appoint,  remainder  to  his-  issue  living 
at  his  death,  in  fee.  D.  made  an  ap- 
pointment in  favour  of  his  children 
only,  though  he  left  also  grandchildren 
and  great-grandchildren.  Sir  L.  Shad- 
well,  V.  C.,  held  the  appointment  to  be 
invalid,  on  the  ground  of  its  excluding 
the  donee's  grandchildren  and  great- 
grandchildren, who  were  objects  of  the 
power,  as  being  included  under  the  de- 
nomination of  issue.  The  chief  argu- 
ment for  the  contrary  construction  was 
founded  on  a  previous  part  of  the  will, 
in  which  the  testator  had  bequeathed 
personalty  to  A.  for  life,  and,  in  case 
she  should  leave  issue  living,  then  to  be 
paid  and  applied  among  such  child  or 
children  in  such  proportions,  &c.,  as  A. 


should  appoint ;  and,  in  default  of  ap- 
pointment, among  such  issue  in  equal 
shares,  and,  if  but  one  child,  the  whole 
to  be  paid  to  such  one  ;  and,  in  case 
there  should  be  no  issue  of  A.  living  at 
her  decease,  or  if  they  should  all  die 
before  attaining  twenty- one,  then  over. 
The  Vice-Chancellor  thought,  that  the 
word  "children"  meant  issue  in  this  in- 
stance, for  that  the  testator  could  not  in- 
tend that,  if  A.  left  a  grandchild  and  no 
child,  the  property  should  go  over.* 
At  all  events,  as  a  similar  phraseology  was 
not  adopted  in  the  latter  part  of  the  will, 
the  word  "issue"  must  be  considered  as 
used  in  the  sense  it  generally  bears.  [And 
see  Hall  v.  Nalder,  17  Jur.  224.] 

(n)  As  to  the  mode  in  which  the 
several  degrees  of  issue  take  in  such 
cases,  see  ante,  pp.  89,  90. 

(o)  3  Ridg.  P.  C.  352.  Hayes's  Inq. 
148,  n.  See  same  principle  as  to  heir& 
of  the  body,  Ooodtitled.  Sweet  v.  Herring, 
1  East,  264,  and  other  cases  stated  ante, 
p.  359  et  seq. 


*  Compare  this  with  Ryan  v.  Cowley,  supra,  and  Carter  v.  Bentall,  post,  p.  419- 


The  Lord  Chancellor  said  the  subsequent  words  of  explanation    CHAP-  xxxix. 
seemed  to  him  to  point  out  the  sons  of  M.  by  name,  as  the 
persons  whom  the  testator  meant  by  issue  male. 

So,  in  the  case  of  Ryan  v.  Cowley  (p),  where  a  testator  devised  "  Issue" 
and  bequeathed  to  trustees  freehold  and  leasehold  and  other  ^aTcMcfrwi. 
personal  propertj^  upon  trust  for  his  daughter  for  life;  and  after 
her  decease  the  rents  and  profits,  and  interest  of  money,  he 
gave,  devised  and  bequeathed  to  and  amongst  the  issue  of  his 
said  daughter  lawfully  to  be  begotten,  in  such  shares  and  pro- 
portions as  she  should  by  her  last  will  and  testament  appoint, 
provided  such  child  or  children  should  arrive  at  the  age  of 
twenty-one  years ;  and  for  want  of  such  issue  of  his  daughter, 
or  in  case  of  the  death  of  such  issue,  and  of  the  death  of  his 
wife,  the  testator  devised  all  his  property  to  other  persons.  It 
was  contended  on  behalf  of  the  daughter  that  the  word  "  issue  " 
was  to  be  construed  as  a  word  of  limitation,  and  consequently 
that  she  took  an  estate  tail  in  the  freehold,  and  an  absolute 
interest  in  the  chattel  property.  But  the  Lord  Chancellor 
(Sugderi)  held  that  the  daughter  took  a  life  interest  only.  "  The 
term  '  issue/  "  he  observed,  "  may  be  employed  either  as  a  word 
of  purchase  or  of  limitation ;  but  when  the  testator  adds,  '  pro- 
vided such  child  or  children  shall  attain  twenty- one,  and  for 
want  of  such  issue,  then '  over,  he  translates  his  own  language ; 
and  clearly  shews  that  he  uses  the  word  '  issue ?  as  synonymous 
with  child  or  children." 

Again,  in  the  case  of  Carter  v.  Bent  all  (q),  where  a  testator,  issue  explained 
after  creating  certain  life  interests,  gave  the  produce  of  his  real  children. 
and  personal  estate  to  trustees,  upon  trust  to  transfer  one  moiety 
thereof  to  the  issue  of  his  daughter  S.,  to  be  paid  to  them  at 
their  respective  ages  of  twenty-one ;  and  if  only  one  child,  then 
to  such  one  child,  for  his,  her,  or  their  benefit.    And  the  testator 
ordered  the  trustees  to  lay  out  the  dividends  in  the  maintenance 
of  such  "  issue  -,"  and  in  default  of  such  issue,  over  (r) :  Lord 
Langdale,  M.  E.,  held  that  the  word  "issue "  was  here  explained 
to  mean  children  (s). 

(p)  1  Ll.  &  G.  7.  See  also  Machell  v.  over  on  failure  of  issue  of  the  testator's 

Weeding,  8  Sim.  4,  ante,  Chap.  XVII.  mother  and  daughter  (to  whose  children 

sect.  6;  Pruenv.  Osborne,  11  Sim.  132;  no  gift  was  made),  the  word  "issue" 

[Bradshaw  v.  Melling,  19  Beav.  417.]  was  to  be  read  <-<  children"  and  it  was 

(q)  2  Beav.  551.  held  not. 

(r)  The  chief  discussion  was,  whether,  (s)  See  a  similar  construction  applied 

in  respect  of  the  other  moiety,  a  gift  to  a  deed,  Campbell  v.  Sandys,  1  Sch.  & 
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Issue  explained 
to  mean  sons 
and  daughters. 


Effect  where 
"  issue"  and 
"children" 
Lave  elsewhere 
been  used 
indifferently. 


[Similarly  in  the  case  of  Farrant  v.  Nichols  (/),  the  bequest 
was  to  the  testator's  daughters  during  their  lives,  and  after 
their  respective  deceases  to  all  and  every  the  respective  issues 
of  his  daughters,  whether  sons  or  daughters,  in  equal  shares ; 
but  if  any  of  his  daughters  should  die  without  leaving  any  such 
issue }  or  having  left  any  issue,  all  such  issue  should  die  under  a 
certain  age,  then  over.  It  was  held  that  "issues"  was  explained 
by  the  subsequent  words  "sons  or  daughters"  to  mean  children, 
and  that  the  use  of  the  word  issue  in  the  gift  over  did  not  again 
enlarge  the  meaning  of  the  word  "issues."] 

And  of  course  it  is  a  circumstance  favourable  to  the  con- 
struction in  question,  that  the  testator  has  in  other  parts  of  his 
will  used  the  words  "children "  and  issue"  indifferently  (u). 

Indeed,  in  a  very  recent  case,  it  was  considered  to  be  a  con- 
clusive ground  for  construing  the  word  "  issue,"  to  mean  children, 
that  the  testator  had  elsewhere  employed  it  in  this  limited 
sense  (x]. 

But  of  course  the  word  "  issue  "  will  not  be  cut  down  to 
children  by  the  mere  circumstance  of  the  words  "  children"  and 
"  issue"  being  previously  used  synonymously,  if  [in  those  prior 
instances  there  was  fair  ground  to  conclude  that  both  terms 
were  used  in  the  sense  of  issue  . 


Specia  con-         Lef.  281;  Swift  v.  Swift,  8  Sim.  168. 

struction  of          In  the  case  of  Stonor  v.  Curwen,  5  Sim. 

issue  living  at      264,  a  testator  directed  personalty  to  be 

the  death,  in        settled  in  trust  for  his  niece  A.  for  life, 

an  executory        but  to  devolve  to  her  issue  at  her  death, 

trust.  and,  failing  issue,  to  his  nephew  B.     It 

was    held,  that  the  trust  embraced  the 

children  living  at  the  death  of  A.,  and 

the  issue  then    living    of   any   deceased 

child  or  children.    It  will  be  observed  that 

this  was  the  case  of  an  executory  trust. 

[(*)  9  Beav.  327.] 

(u)  Cursham  v.  Newland,  2  Bing.  N.  C. 
58,  2  Scott,  105,  2  Beav.  145,  4  M.  & 
Wels.  101. 

Uniformity  of  (x)  JRidgeway  v.  Munkitlriclc,  1  Dr.  & 
construction  on  War.  84.  In  this  case  Lord  Chancellor 
recurrence  of  Sugden  said,  "  It  is  a  well-settled  rule  of 
same  word.  construction,  and  one  to  which  from  its 

soundness  I  shall  always  strictly  adhere, 
never  to  put  a  different  construction  on 
the  same  word,  where  it  occurs  twice  or 
oftener  in  the  same  instrument,  unless 
there  appear  a  clear  intention  to  the" 
contrary."  To  this  proposition  no  ob- 
jection can  be  advanced  ;  but  it  seems 
not  entirely  to  dispose  of  the  difficulties 
attending  these  cases,  for  the  question 


still  is,  what  amounts  to  such  "a  clear 
intention  to  the  contrary  "  as  will  take 
any  given  case  out  of  the  rule.  Different 
minds  may  (as  the  reports  abundantly 
testify)  estimate  variously  the  force  of 
context  requisite  to  outweigh  the  pre- 
sumption of  similarity  of  intention  from, 
the  recurrence  of  the  same  expression. 
Where  a  term  is  in  some  instances  ac- 
companied by  an  explanatory  context, 
and  in  other  instances  not,  a  Judge  may 
see  in  the  occasional  omission  of  the 
explanatory  phrase  sufficient  ground  to 
infer  a  difference  of  intention  in  the 
respective  instances,  of  which  the  case 
ofDalzellv.  Welch,  2  Sim.  320,  ante,  p. 
418,  n.,  affords  an  example.  In  such 
cases,  the  general  plan  of  the  will  must 
be  regarded  ;  and  if  we  find  that  the 
testator's  dispositive  scheme  would  be 
violated  by  not  giving  to  any  term  a 
uniform  construction  throughout  the  will, 
the  argument  for  its  adoption  is  very 
strong.  Where  the  dispositions  of  the 
will  are  of  a  nature  not  to  afford  any 
such  light,  the  task  of  its  expounder 
becomes  very  embarrassing. 

(y)  Dalzellv.  Welch,  2  Sim.  319,  ante,. 


CHILDREN    HELD    TO    MEAN    ISSUE. 

A  leading  and  often-cited  example  of  the  word  "children"  CIIAr-  *XXIX- 
being  used  in  the  sense  of  issue,  is  Gale  v.  Bennett  (z),  where  a 
testator  gave  real  and  personal  estate  to  his  daughter  H.  for  life, 
and  remainder  to  her  children  at  twenty-one  ;  and,  in  default  of 
such  issue,  then  to  his  other  daughters  that  should  be  living  at 
the  time  of  the  death  and  failure  of  issue  of  H.,  and  the  child  or 
children  of  such  of  his  other  daughters  as  should  be  dead,  as 
tenants  in  common  in  fee ;  but  such  children  to  take  only  their 

parent's  share  :  but  in  case  there  should  be  none  of  his  other   ''Children 

.    .  held  to  mean 

daughters,  nor  any  issue  of  his  other  daughters  then  living,  the  issue." 

testator  bequeathed  over  the  property.  H.  died  childless ;  and 
it  was  held,  that  the  grandchild  of  another  daughter,  who  died 
in  the  lifetime  of  the  testator,  was  entitled,  the  word  child  and 
children  being  here  used  as  synonymous  with  issue  (a). 

The  present  division  will  be  concluded  by  the  statement  of 
two  recent  cases  of  the  converse  kind,  namely,  in  which  the 
word  "  issue  "  has  been  used  in  the  restricted  sense  of  children. 
In  one  of  these,  Ellis  v.  Selby  (b).  a  testator  bequeathed  his  Bequest  to 

L.  .  children  made 

funded  property  upon  trust  for  A.  for  life,  and  after  his  decease,  to  govern  prior 

should  he  have  issue  lawfully  begotten,  whether  male  or  female, 

to  pay  the  interest  for  the  maintenance  and  education  of  such 

issue,  if  more  than  one,  share  and  share  alike,  and,  if  only  one, 

for  the  maintenance  of  such  one  during  his,  her,  or  their  nonage  ; 

and,  on  their  attaining  the  age  of  twenty-one  years,  to  transfer 

the  same  to  them,  if  more  than  one,  and,  if  only  one,  then  to 

such  one;  and,  after  the  decease  of  B.  (to  whom  the  testator 

had  given  the  dividends  on  his  bank  stock  for  life),  he  gave  the 

dividends  thereof  to  A.  for  the  term  of  his  life,  and,  after  his 

decease,  upon  trust  for  the  lawful  children  or  child,  if  only  one, 

of  A.  in  such  manner  as  he  (the  testator)  had  thereinbefore  willed 

and  directed  respecting  his  funded  property  ;  and,  if  A.  should 

happen  to  die  without  issue  male  or  female  of  his  body  lawfully 

begotten,  then  over  :  Sir  L.  Shadwell,  V.  C.,  was  of  opinion, 

that  the   words  "  die  without  issue  male  or   female "  in  the 

bequest  over  referred  to  children,  the  testator  having  clearly 

explained  himself  to  mean  children  in  the  prior  gift  to  the  issue 

male  and  female. 

p.  418,  n.;  and  see  further  on  this  point,  (a)  Much  stress  in  the  arguments  at 

ante,  p.  92.  the  bar  was  laid  on  the   fact  of  there 

^(2)  Amb.  681,  [and  stated  from  Reg.  being  no  child;  but  the  inadmissibility 

Lib.    3    De    Gr.  &   J.   276.]      See    also  of  such  a  principle  of   construction  has 

Wyth  v.  JBlackman,   1  Ves.   196,  ante,  been  elsewhere  shewn,  ante,  p.  137. 

p.  94  ;  S.   C.  nom.  Wythe  y.  Thurhton,  (6)  7  Sim.  352. 
Amb.  555. 
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"  Issue 
to  mean 
children  by 
reference  to 
another  gift. 


held 


Remark  on 
Peelv.  Catlow. 


Limitation 
over  if  the 
devisee  leave  no 
issue  at  his 
death. 


The  other  case  referred  to  is  Peel  v.  Catlow  (c),  where  a  tes- 
tator bequeathed  one-sixth  part  of  his  residuary  estate  amongst 
the  children  of  his  late  sister  Jane  T.,  to  be  paid  at  twenty-one, 
and,  in  case  any  such  child  or  children  should  die  under  age 
leaving  issue  living  at  his,  her,  or  their  decease,  their  shares  to 
be  paid  to  the  issue  of  such  child  or  children  respectively,  with 
a  bequest  over  of  the  shares  of  any  child  or  children  dying  in 
minority  without  leaving  issue,  to  the  survivors  and  the  issue  of 
any  who  should  have  died  leaving  issue  as  aforesaid  (such  issue 
to  take  no  greater  share  than  their  respective  parents  would 
have  been  entitled  to,  if  living).  And,  as  to  one  other  sixth 
part,  upon  trust  to  pay  the  interest  to  the  testator's  sister, 
Mary  C. :  and,  after  her  decease,  to  pay  and  apply  the  said 
share  unto  and  amongst  her  issue,  and  to  be  payable  at  the  like 
times,  and  with  the  like  benefit  of  survivorship  and  accruer,  and 
in  like  manner  as  is  thereinbefore  expressed  concerning  the  sixth 
part  given  to  the  children  of  his  the  testator's  late  sister  Jane  T. ; 
and  nTcase  the  testator's  sister  Mary  should  die  without  leaving 
issue  at  her  decease,  or  leaving  any,  they  should  die  under 
twenty- one,  and  should  leave  no  issue  living  at  his,  her,  or  their 
decease,  then  over :  Sir  L.  Shadwell,  V.  C.,  was  of  opinion,  that 
the  bequest  to  the  (t  issue  "  of  the  testator's  sister  Mary  must 
of  necessity  be  taken  to  mean  children,  by  force  of  the  terms  of 
reference  to  the  prior  bequest  to  the  children  of  Jane. 

It  may  be  observed,  in  support  of  the  construction  adopted 
by  the  Court,  that  the  testator  had  used  the  word  "issue"  in 
the  sense  of  children,  in  reference  to  both  the  share  of  the 
children  of  Jane  and  the  share  of  Mary,  namely,  in  the  clauses 
which  provided  for  the  event  of  their  respectively  dying  under 
age  without  issue  living  at  their  decease,  where  it  is  obvious  the 
word  " issue"  necessarily  meant  children,  as  a  minor  could  not 
leave  issue  of  a  remoter  degree. 

5thly.  It  remains  to  be  observed,  that  where  a  devise  to  a 
person  and  his  issue  (or  to  him  and  the  heirs  of  his  body  (d) )  is 
followed  by  a  limitation  over  in  case  of  his  dying  without 
leaving  issue  living  at  his  death,  the  only  effect  of  these  special 
words  is  to  make  the  remainder  contingent  on  the  prescribed 
event.  They  are  not  considered  as  explanatory  of  the  species 


(c)  9  Sim.  372. 

(d)  Wright  v.  Pearson,  1  Ed.  119, 
ante,  p.  335 ;  but  where  it  \vas  not  ne- 


cessary to  decide  its  effect  upon  the 
remainder.  [Compare  Abram  v.  Ward, 
C  Hare,  165.] 
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of  issue  included  in  the  prior  devise  (e),  and,  therefore,  do  not    CHAP,  xxxix. 
prevent  the  prior  devisee  taking  an  estate  tail  under  it  (/). 
The  result  simply  is,  that  if  the  tenant  in  tail  has  no  issue  at 
his  death,  the  devise  over  takes  effect ;  if  otherwise,  the  devise 
over  is  defeated,  notwithstanding  a  subsequent  failure  of  issue. 

In  Doe  d.  Oilman  v.  Elvey  (g),  the  circumstance  of  there 
being  a  limitation  over  on  failure  of  issue  at  the  death  of  the 
prior  devisee  does  not  appear  to  have  given  rise  to  an  argument 
against  an  estate  tail.  The  only  doubt,  it  is  conceived,  could 
possibly  be,  whether  it  would  have  the  effect  of  rendering  the 
remainder  expectant  on  the  estate  tail,  contingent  on  the  event 
of  the  devisee  in  tail  leaving  no  issue  at  his  death  (h),  The 
affirmative,  however,  seems  to  be  the  better  opinion,  as  the 
Courts  would  hardly  feel  themselves  authorized,  without  a  con- 
text, to  reject  the  clause  "  living  at  his  decease."  But  words 
of  an  equivocal  import  would  certainly  not  have  the  effect  of 
subjecting  the  remainder  to  such  a  contingency  (i). 

(e)  See    Hutcliinson    v.   Stephens,     1  D.,  as  tenants  in  common,  and  to    the    Bequest  over 

Keen,  240,  post.  issue  of  their  respective  bodies ;  but  in    on  fai-i1irp  nf 

(/)  [Doe  v.   Rucastle,  8  C.  B.  876;  case  of  the  death  of  any    or   either  of    i"sl'e  at  the 
Marshall  v.  Grime,  29  L.  J.  Ch.  592.]  them  without  issue  living  at  the  time  of   flegfci,   follow- 
Indeed,   in  one  instance,   we  have  seen  his  or  their  respective  deaths,  then  over    j"  bequest  to 
(ante,  p.  390)  even  an  express  devise  to  to    the    survivors,  and    to   the  issue  of    A   and  B   and 
A.  and  the  issue  living  at  his  death  was  their  respective   bodies.      It   was  held,    their  issue 
held  to  confer  an  estate  tail ;  but  this  is  that   the   bequest  passed  absolute  inte- 
a  construction  which  probably  would  not  rests  to  A.,  B.,  C.  and  D.,  subject  to  an 
be  universally  acquiesced  in.  executory   bequest  in   case  of  their  re- 

(#)  4  East,  313,  ante,  p.  392.  spectively  dying  without  leaving  issue  at 

(li)  See  an  instance  of  such,  construe-  their  decease. 

tion   applied   to   personalty  in  Lyon  v.  (i)  Se.e  Broadhurst  v.  Morris,  2  B.  & 

Mitchell,  1    Mad.  467,  where  personal  Ad.  1,  ante,  p.  367. 
estate  was  bequeathed  to  A.,  B.,  C.  and 
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I.  Preliminary  Remarks. 

II.  Construction  in  regard  to  Personalty. 

III.  In    relation    to  Real  Estate.      1. 

Where  the  Expression  is   "such 

Issue."   2.  Where  the  reference  is 


to  "Issue"  simply.     3.  Conclu- 
sions from  the  Cases.    4.  Doctrine 
of  general  and  particular  Inten- 
tion.    5.  Devises  of  Reversions. 
IV.  Effect  of  recent  Enactment. 


I.  THE  expression  which  forms  the  subject  of  consideration 
in  this  chapter  stands  pre-eminent  for  the  number  and  variety 
of  the  questions  of  construction  to  which  it  has  given  rise.  The 
offices  assigned  to  it  are  very  numerous,  and  vary  of  course  with 
the  context.  Following  a  devise  to  heirs  general,  a  clause  of 
this  nature,  we  have  seen,  frequently  explains  the  word  "heirs" 
to  mean  heirs-special,  i.  e.  heirs  of  the  body,  and  cuts  down  the 
estate  comprised  in  the  prior  devise  to  an  estate  tail  (a),  unless 
there  is  ground  for  restraining  the  term  "  issue  "  to  issue  living 
at  the  death.  Preceded  by  a  devise  indefinitely  or  expressly  for 
life  to  the  person  whose  issue  is  referred  to,  the  words  in 
question  (occurring  in  a  will  which  is  subject  to  the  old  law) 
have  the  effect  of  enlarging  such  prior  devise  to  an  estate  tail  (£), 
unless  they  are  restrained,  as  before  suggested,  or  unless  there 
is  an  intermediate  devise  to  some  class  or  denomination  of  issue  to 
which  they  can  be  referred.  To  determine  in  what  cases  the 
latter  construction  prevails,  is  the  present  object  of  inquiry. 
The  distinctions  which  the  authorities  present  require  particular 
attention,  and  they  will  be  found  upon  the  whole  to  be  more 
easily  reducible  to  a  few  general  propositions  than  is  commonly 
supposed.  It  will  be  proper  to  separate  gifts  of  real  and  per- 
sonal estate;  for  as  the  construing  of  the  words  in  question  to 
import  a  general  failure  of  issue  in  regard  to  personalty,  neces- 
sarily fenders  void  the  gift  over  which  is  to  take  effect  on  such 


(a)  Ante,  Chap.  XVII.  sect.  6. 


(6)  Ibid. 


"WORDS    "  IN    DEFAULT    OF    ISSUE/'    ETC.  425 

contingency  (c),  the  disinclination  of  the  Courts  to  that  con-      CHAP.  XL. 
struction  is  evidently  stronger  than  where  (as  in  reference  to 
real  estate)  they  have  the  effect  of  creating  an  estate  tail,  on 
which  a  remainder  can  be  limited. 

II.  In  regard  to  personal  estate,  it  seems  to  be  clear  that  In  regard  to 
words  denoting  a  failure  of  issue,  following  a  bequest  to  children,  E 
refer  to  the  objects  of  that  gift. 

As  in  Doe  d.  Lyde  v.  Lyde  (d),  where  a  term  of  years  was  Preceded  by  a 
bequeathed  to  G.  for  life,  and  after  his  decease  to  M.  for  life,  ^^ 
and  after  the  decease  of  the  survivor  to  the  children  of  G.,  share 
and  share  alike,  and  if  G.  died  without  issue  of  his  body,  then 
over  ;  it  was  held,  that  there  being  no  child  of  G.  the  ulterior 
gift  took  effect. 

So,  in  the  case  of  Salkeld  v.   Vernon  (e),  where  a  testator  Contingent  and 
bequeathed  1,OOOZ.  to  his  daughter  E/s  child  or  children,  to  children  of  a 
the  number  of  four  ;  and  if  she  should  have  a  greater  number  certain  class- 
than  four  living  at  his  decease,  then  he  bequeathed  4,OOOZ.  to 
be  divided  among  the  said  children  who  should  be  so  living  at 
his  decease,  to  be  paid  at  twenty-one  ;  but  if  his  daughter  should 
happen  to  die  cc  without  issue,33  then  he  bequeathed  the  said 
legacy  over.     It  was  contended,  that  the  ulterior  bequest  was 
void,  being  after  a  general  failure  of  issue;  but  Lord  Northington 
held,  that  it  was  a  legacy  to  the  children,  if  there  were  any, 
living  at  his  decease,  and,  if  not,  to  the  substituted  legatees. 

[Again,  in  the  case  of  Robinson  v.  Hunt  (/),  the  testator  be-  Die  without 

r.-       •  L       •      i  j  i  i  •  T.  n       issue  held  to 

queathed  an  annuity  to  his  sister-in-law  and  ms  nephew,  equally  mean  aie  with- 


between  them  during:  their  ioint  lives,  and  to  the  survivor  of  out 

0  •  m  mentioned  in 

them,  and  if  his  nephew  should   have   any  children  lawfully  previous 
begotten,  then  the  said  annuity  to  be  equally  divided  between  limita 
them,  and  if  but  one   child,  then   to   that  child;  but  if  his 
nephew  should  die  without  issue,  then  over.     Lord  Langdale 
decided  that  "  issue  "  was  to  be  read,  (  '  such  issue  "  meaning 
children,  and  therefore  the  children  and  not  the  nephew  took 
the  absolute  interest  in  the  annuity.] 

And  a  similar  doctrine  prevailed  in  the  case  of  Malcolm  v.   "Without 


(c)  Ante,  Vol.  I.  p.  230.  v.  Allen,   2  Mad.  310,  but  as  to  which 

(d)  1  T.  R.  593.    See  also  [Att.-Gen.       see  post. 

v.  Bayley,  3  B.  C.  C.  553  ;]  Vandergucht  (e)  1  Ed.  64  ;  [CormacJc  v.  Copous,  17 

v.  Blake,  2  Ves.  jun.  534,  and  Farthing      Beav.  397. 

(/)  4  Beav.  450.] 
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CHAP.  XL.  Taylor  (#),  though  the  trust  for  children  was  confined  to  those 
issue  as  afore-  who  attained  a  prescribed  age ;  but  the  construction  was  coii- 
said,"  held  to  sidered  to  be  aided  bv  an  expression  in  the  context.  The 

refer  to  objects  J  L 

of  prior  gift.  testator  gave  certain  lands  and  all  the  residue  of  his  money  in 
the  funds  to  his  mother  and  his  sister  M.,  for  their  lives  and 
the  life  of  the  survivor,  and,  after  the  decease  of  the  survivor, 
to  such  of  the  children  of  M.  as  she  by  deed  or  will  should 
appoint;  and,  in  default  of  appointment,  to  be  equally  divided 
among  the  said  children,  their  heirs  and  assigns;  the  funded 
property  to  be  an  interest  vested  in  and  paid  to  them  or  the 
survivors  or  survivor,  being  sons,  at  twenty-one;  or,  being 
daughters,  at  twenty-one  or  marriage.  And  in  case  M.  should 
die  without  issue  of  her  body  lawfully  begotten,  then  the  testator 
devised  the  estate  to  the  children  of  A.  in  fee;  and  in  case  M. 
should  die  ivithout  issue  as  aforesaid,  the  testator  gave  the 
residue  of  his  money  in  the  funds  to  J.,  and  after  his  decease 
to  his  (testator's)  eldest  son.  M.  died  unmarried;  whereupon 
a  doubt  arose  as  to  the  validity  of  the  bequest  over  to  J., 
wrhich  of  course  failed  if  the  words  referred  to  an  extinction  of 
issue  at  any  time.  It  was  held  by  Sir  J.  Leach,  M.  R.,  and 
afterwards  by  Lord  Brougham,  that  the  words  "  without  issue 
as  aforesaid "  meant  without  such  issue  of  M.  as  were  objects 
of  the  preceding  gift  of  the  funded  property,  i.  e.  the  children ; 
his  Honor  observing,  that  it  was  a  reasonable  intendment  that 
a  subsequent  limitation  is  meant  to  take  effect  upon  failure  of 
the  prior  gift,  and  is  a  substitution  in  that  event.  This  was  the 
plain  intention  of  the  testator  with  respect  to  the  real  estate ; 
and  it  was  to  be  supposed,  when  real  and  personal  estate  were 
given  together,  that  the  testator  had  the  same  intention  with 
respect  to  the  funded  property  and  the  real  estate.  In  Lord 
Brougham's  judgment  there  is  much  criticism  on  the  words  "as 
aforesaid  "  (h),  which  his  Lordship  considered  to  refer,  not  to 
the  objects  of  the  immediately  preceding  devise,  but  to  the  more 
remote  antecedent,  the  legatees  of  the  stock,  which  seems  to 
have  been  rather  a  nice  question. 

Dying  without         [Sir  R.  T.  Kmdersky,  V.  C.,  has  observed  (i),  that  where 
not  interpreted   there  is  a  gift  to  one  for  life,  with  remainder  to  his  children, 

"  such  issue." 

(g)  2  R.  £  My.  416;  [and  see  Bryan       Walker  v.  Petchell,  I  C.  B.  65,   stated 
v.  Mansion,  5  De  Gr.  &  S.  737.  post. 

(h)    As    to    these    words,    see    also  (i)   Westwood  v.  Siuthey,  2  Sim.  N.  S. 

202,  203. 
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[and  a  gift  over  on  his  dying  without  issue,  which  is  either  in      CHAP.  XL. 

terms  or  by  the  proper  construction  limited  to  dying  without 

issue  living  at  his  death,  there  is  no  reason  for  interpreting  the 

words  as  meaning  "  such  issue  as  before  mentioned."     Such  a 

construction  might  in  fact  wholly  defeat  the  testator's  intention; 

for  the  tenant  for  life  might  have  an  only  child  who  might 

attain  twenty-one,  and  marry  and  have  children,,  and  die  before 

the  tenant  for  life,  and  then  the  child  and  the  issue  of  that 

child  would  be  excluded.     Accordingly  in  Pride  v.  Fooks  (j), 

the  gift  was  in  trust  for  such  child  or  children  as  the  testator's 

nephew  and  niece  should  leave  at  the  time  of  their  respective 

deceases,  one  third  to  the  children  or  child  of  each  nephew 

and  niece,  and  in  case  either  of  the  nephews  and  niece  should 

happen  to  die  without  leaving  any  children  or  child  lawfully 

begotten,  such  third  part  should  go  and  be  paid  to  the  children 

or  child  of  the  other  or  others  leaving  children  or  a  child  in 

equal  proportions,  if  more  than  one,  and  in  case  all  of  them 

the  nephews  and  niece  should  happen  to  die  without  leaving  (k) 

any  issue  lawfully  begotten,  upon  other  trusts.     Neither  of  the 

nephews  nor  the  niece  left  any  children  living  at  their  deaths ; 

but  two  of  them  left  grandchildren  at  their  deaths.     It  was 

held  by  Sir  J.  Knight  Bruce  and  Sir  G.  Turner,  L.  J.,  that 

the   word  "  issue "    in  the  gift  was    not   to   be  restricted  to 

mean  "children,"  and   that   there  was  an  intestacy.     Sir   G. 

Turner  said,  "If  the  primary  limitation  be  in  favour  of  children, 

and  be  so  expressed  that  they  take  immediate  vested  interests, 

and  there  be  a  limitation  over  in  default  of  issue,  it  is  not 

difficult  to  see  reasons  for  construing  "default  of  issue"  to 

mean  "  default  of  children,"  for  if  there  be  no  child  there  can 

be  no  other  issue,  and  if  there  be  a  child,  the  child  will  take 

the  whole,  and  there  will  be  nothing  to  limit  over,  but  where 

the  primary  limitation  is  so  expressed  as  that  there  may  be 

issue  who  may  not  take  under  it,  as  in  the  case  of  gifts  to 

children  to  vest  at  twenty-one,  it  is  not  so  easy  to  see  the 

reasons  on  which  this  construction  has  prevailed  (/).] 

Where  the  prior  gift  is  expressly  to  "  issue/'  though  restricted 
by  the  context  to  issue  of  a  particular  class,  or  existing  at  a 


[(/)  3  De  Gr.  &  Jo.  252.  the  only  instance  of  such  a  construction  ; 

(k)  This  means  leaving  them  surviving.  Malcolm  v.  Taylor  being  an  exceptional 

See  post,  Chap.  XLI.  sect.  1.  case.] 
(1)  Salkeld  v.  Yemen,  ante,  p.  425,  is 
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Words  held  to 
be  referential 
to  prior  gift  to 
"  issue." 


Words  held  in 
an  executory 
trust  not  to 
refer  to  prior 
objects. 


Referential 

construction 

rejected. 


prescribed  period,  it  seems  more  obvious  to  apply  to  the 
objects  of  such  prior  gift,  the  words  importing  a  failure  of  issue 
(the  term  being  identical  in  both  clauses),  than  where  the  prior 
gift  is  in  favour  of  children. 

Thus,  in  the  case  of  Leeming  v.  Sherratt  (m),  where  a  testator 
bequeathed  to  each  of  his  children  1,000/.,  to  be  paid  at  twenty- 
one,  but  as  to  the  girls,  one-half  to  be  placed  out  at  interest,  to 
be  secured  from  the  control  of  any  husband,  the  interest  in  the 
meantime  to  be  paid  to  them,  and  the  principal  to  be  disposed 
of  in  such  manner  as  they  might  direct,  to  their  issue ;  but  in 
case  they  should  die  without  issue,  the  testator  gave  the  principal 
among  the  survivors  of  his  children  ;  Sir  /.  Wigram,  V.  C.,  was 
of  opinion  that  the  original  bequest  applied  to  issue  living  at 
the  death  of  the  children,  and  that  the  gift  over,  on  the  failure 
of  "issue,"  referred  to  the  same  objects. 

In  two  earlier  cases,  however,  a  different  construction  seems 
to  have  prevailed.  Thus,  in  Andree  v.  Ward  (n),  where  a  sum  of 
5,000/.  stock  was  bequeathed  to  A.  for  life,  and  in  case  he 
should  marry  any  woman  with  1,00 O/.  fortune,  then  the  tes- 
tator's will  was,  that  the  5,000/.  should  be  settled  on  his  wife, 
and  the  issue  of  such  marriage ;  but  in  case  A.  died  leaving  no 
issue  of  his  body  lawfully  begotten,  then  over  :  Sir  T.  Plumer, 
M.  E,.,  was  of  opinion  that  "  issue "  in  the  ulterior  gift  could 
not  be  confined  to  issue  of  such  marriage  as  before  mentioned, 
and  that  therefore  A.  having  left  issue  not  of  such  a  marriage, 
the  gift  over  failed. 

The  strong  tendency  of  the  recent  cases  towards  the  referen- 
tial construction,  suggests  a  doubt  whether  the  doctrine  of  this 
case  would  now  be  followed. 

So,  in  the  case  of  Campbell  v.  Harding  (o)}  where  a  testator 
bequeathed  to  his  adopted  daughter,  Caroline  Harding,  20,000/. 
Three  per  Cent.  Consols,  and  his  house  and  landed  property  at 
Culworth ;  but  in  case  of  her  death  without  laivful  issue,  then  the 
testator  willed  the  money  so  left  to  her  to  be  equallv  divided 
betwixt  his  nephews  and  nieces  who  might  be  living  at  the  time  (p), 
and  the  land,  &c.,  at  Culworth  to  his  nephew  J.  H. ;  and  the 
testator  requested  his  friends  C.  and  S.  to  be  guardians  for 
Caroline  Harding,  and  if  she  married,  it  must  be  with  their 


(m)  2  Hare,  14. 
(n)  1  Russ.  260. 
(o)  2  R.  &  My.  390  ;  S.  C.  in  D.  P. 


nom.  Candy  v.   Campbell,    8  Bli.  N.  S. 
469,  2  Cl.  &  Fin.  421. 

(p)  Vide  ante,  Vol.  I.  p.  263. 
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consent,  and  "  the  property  to  be  solely  settled  upon  herself  and  CHAP.  XL. 
her  children,  and  in  no  way  charged  or  alienated."  It  was  con- 
tended, that  the  words  "  death  without  lawful  issue  "  in  this 
case,  meant  death  without  having  had  any  such  issue  as  would 
have  taken  under  the  settlement  subsequently  directed  by  the 
testator,  and  not  death  without  issue  indefinitely ;  but  it  was 
held  by  Sir  L.  Shadwell,  V.  C.,  and  afterwards  by  Lord 
Brougham,  in  affirmance  of  his  decree,  and  ultimately  by  the 
House  of  Lords  (where  the  case  was  very  elaborately  argued), 
that  the  words  could  not  be  restricted,  and  consequently  that 
Caroline  Harding  (who  had  died  unmarried)  became  absolutely 
entitled  to  the  stock.  Lord  Brougham  considered  that  the 
introduction  of  the  direction  to  settle  the  stock  on  the  marriage 
of  the  legatee  did  not  vary  or  affect  the  construction  which  was 
to  obtain  in  the  alternative  event  of  her  not  marrying  at  all  (q). 

The  frame  and  language  of  the  will  in  this  case  were  peculiar,  Remark  on 
and  it  must  not  be  considered  as  intrenching  on  the  general  ff^dinff  v* 
principle  of  construction  exemplified  in  the  preceding  cases. 
That  principle  was  recognized  and  forcibly  stated  by  Lord  Cot-  Lord  Gotten- 
tenham,  in  the  case  of  Ellicombe  v.  Gompertz  (r),  where  his  Lord-  ment  of  the 
ship  held,  that  the  words  "from   and  immediately  after  the  general  doc- 
decease  of  all  the  sons  and  grandsons  of  my  said  son  J.  J." 
were  confined  to  such  sons  and  grandsons  as  were  embraced  by 
the  preceding  gifts,  a  construction  which  supported  the  validity 
of  the  ulterior  gift  (s).     His  Lordship  thus  stated  the  general 
doctrine  :  "  Provision  is  made  for  certain  members  of  a  class 
answering  a  particular  description,  and  then  a  gift  over  is  made 
on  failure  of  the  class.     If  it  be  clear  that  the  whole  of  the 
class  were  not  to  take,  the  gift  over,  though  made  to  depend  on 
the  failure  of  the  whole  class,  will  be  construed  to  take  place 
upon  the  failure  of  that  description  of  the  class  who  were  to 
take  ;  and,  on  the  other  hand,  if  it  appear  that  all  the  class  were 
intended  to  take,  although  some  only  are  enumerated,  and  the 
gift  over  be  upon  the  failure  of  the  whole  class,  the  Court  will 

(q)  This  case  was  cited  as  a  leading  connection    with  the    present  subject  of 
authority  by  Sir  Kniyht  Bruce,  V.  C.,  in  discussion.     The  material  question  was, 
the  case  of  Pye  v.  Linwood,  6  Jur.  618  ;  whether   the     words    referred    to    issue 
but  as  in  the    events  which    had  hap-  living  at  the  death  (vide  next  chapter), 
pened  it  was  unnecessary  for  his  Honor  which  construction  the  Court  (it  is  con- 
to   decide  whether  the  words  importing  sidered  most  properly)  negatived. 
a  failure  of  issue  applied  to  the  objects  (r)  3  M.  &  Cr.  127. 
of  the  preceding  bequest  to  "children"  (s)  The  will  was  found  too  long  and 
or    extended   to   issue   indefinitely,    the  special  for  insertion, 
case  of  Pye  v.   Limvood   has   really  no 
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adopt  such  a  construction  as  will  extend  the  benefit,  in  the  best 
way  the  law  will  admit  to  the  whole  class." 

So,  in  the  case  of  Trickey  v.  Trickey  (t),  where  a  testator 
bequeathed  the  residue  of  his  personal  estate  to  his  daughter  A. 
for  life,  and  after  her  decease  to  her  children  at  twenty-one ;  and 
in  case  any  of  such  children  should  die  under  twenty-one,  and 
have  one  or  more  children  who  should  survive  A.,  and  live  to 
attain  the  said  age,  the  last-mentioned  children  should  be 
entitled  to  their  parents'  share ;  provided  that,  in  case  any  child 
of  A.  should  die  under  twenty-one,  his,  her,  or  their  share  or 
shares  should  go  to  the  survivors  of  the  said  children,  and  the 
issue  of  any  deceased  child  or  children,  who  should  marry,  and 
die  under  the  said  age;  provided  further,  that  if  there  should  be 
no  child  of  A.,  or  there  being  any  such,  no  one  child  living  to 
attain  the  age  of  twenty-one  years,  nor  leave  any  issue  who  should 
attain  thereto,  then  over :  Sir  /.  Leach,  M.  R.,  held,  that  the 
gift  over  must  be  intended  to  take  effect  on  failure  of  the  former 
gifts ;  and  as  such  former  gifts  were  confined  to  those  grand- 
children who  should  survive  (and  who  should  therefore  neces- 
sarily have  been  born  in  the  lifetime  of)  the  daughter,  the 
ulterior  bequest  was  valid  (u). 

Where  the  words  are  not  "  in  default  of  issue  "  simply,  but 
"  in  default  of  such  issue,"  it  is  clear  that  whatever  be  the  class 
of  issue  included  in  the  preceding  gift,  whether  children,  sons, 
or  daughters,  and  whatever  the  extent  of  interest  given  to  those 
objects,  the  bequest  over  in  default  of  such  issue  is  construed  to 
mean  in  default  of  such  children,  sons,  or  daughters  (a?). 


In  regard  to 
real  estate. 


III.  With  regard  to  real  estate  also,  it  is  clear  that  the  words 
"  in  default  of  such  issue,"  following  an  express  devise  to  any 
particular  [generation]  of  issue,  as  children,  sons,  or  daughters, 
will  be  construed  to  refer  to  the  issue  before  described  ;  that  is, 
as  meaning  in  default  of  ( '  such  "  children,  sons,  &c.  (y) .  And  in 


(t)  3  My.  &  K.  560. 

(u)  Although  in  the  cases  of  Elli- 
combe  v.  Gompertz,  and  Trickey  v. 
Trickey,  above  stated,  the  expression 
which  connected  the  prior  and  ulterior 
gifts  did  not  correspond  with  that  which 
is  the  subject  of  the  present  chapter ; 
yet,  as  the  general  principle  was  much 
discussed,  and  as  these  cases  exemplify 
the  application  of  the  doctrine  to  be- 
quests of  personalty,  they  appeared  to 


call  for  insertion  in  this  place.  Elli- 
combe  v.  Gompertz  was  cited  as  a  lead- 
ing authority  by  Sir  James  Wiyram,  in 
Leeming  v.  Sherratt,  2  Hare,  14,  ante, 
p.  428  ;  [see  also  Eillersdon  v.  Lowe,  2 
Hare,  355.] 

(x)  Maddox  Y.  Staines,  2  P.  W.  421, 
3  B.  P.  C.  Toml.  103  ;  Stanley  v.  Leigh, 
2  P.  "W.  685  ;  and  see  3  M.  &  Or.  153. 

(y)  LethieuUier  v.  Tracey,  Amb.  204, 
220  ;  Denn  d.  Briddonv.  Page,  11  East, 
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cases  of  this  class  (as  distinguished  from  those  which  form  the      CHAP.  XL. 
subject  of  the  next  section),  this  rule  prevails,  whether  the 
objects  of  such  preceding  devise  take  estates  of  inheritance,  or 
only  estates  for  life  (z). 

The  reported  cases  supply  numerous  examples  of  each  kind. 

In  Doe   d.   Comberback  v.    Perryn  (a),  Rex  v.  Marquess  of  Preceded  by  a 
Stafford  (b),  [and  Foster  v.  Hayes  (c),]  the  words  "in  default  of  drellnfeef" 
such  issue  "  following  a  devise  to  children  in  fee  were  held  to 
refer  to  such  children. 

In  Doe  d.  Tooley    v.  Gunniss  (d),  and  Doe  d.  Liver  sage  v.  tochii- 

.  .     . ,  . .  .  T  dren  for  life ; 

Vaughan  (e),  the  same  construction  was  given  to  a  devise  to 
children  (without  words  of  limitation),  with  a  devise  over,  "  on 
failure  of  such  issue ;  "  and  also  in  Ashley  v.  Ashley  (/),  where  a 
similar  devise  was  followed  by  the  words,  for  "  want  of  such 
issue." 

In  Denn  d.  Briddon  v.  Page  (g),  the  limitations  of  the  will  -  —  todaugh- 
were  to  the  first  and  other  sons  in  tail  male  in  strict  settlement,  * 
and  in  default  of  such  issue,  to  all  and  every  the  daughters, 
(without  words  of  limitation,)  and  in  default  of  such  issue,  over; 
Lord  Mansfield  held,  that  the  daughters  took  estates  for  life 
only ;  but  his  Lordship   said,  "  If,  after  the  limitation  to  the 
daughters,  the  words  had  been,  '  and  if  they  die  without  issue/ 
we  would  have  implied  an  estate  tail  (h) ;  but  here  the  words 
are  '  such  issue,'  which  can  only  mean  the  issue  before  mentioned.'3 
The  case  of  Hay  v.  Earl  of  Coventry  (i)  was  precisely  similar. 

So,  in  Doe  d.  Phipps  v.  Lord  Mulgrave  (j),  where  the  devise to  sons  in 

being  to  the  first  and  every  other  son  in  tail  male,  "failure  of 

603,  n.,   3  T.  R.   87,  n.;  Hay  v.  Lord  limited  to  them.     It  is  clear,   therefore,    Meaning  of 

Coventry,  3  T.  R.  83  ;    Doe  d.    Comber-  that,  according  as  the  issue  take,  (1)  in    words  "  in  de- 

bach  v.  Perryn,  ib.   484  ;    Goodlitle  d.  fee,  (2)  in  tail,  or  (3)  for  life,  the  words    fault  of  issue." 

Sweet  v.    Herring,    1    East,  264  ;    and  in  default  of  issue  mean, — (1)  if  there 

other  cases,  ante,  p.  359.  never  are  any  issue ;  (2)  if  there  never  are 

[(z)  It  must  be  observed  that  a  liinita-  any  issue,    or   being   such,    upon    their 

tion  over  in  default  of  issue  following  an  deaths    and    the   failure   of  their  issue 

estate  in  fee  to  children  or  any  other  par-  inheritable  under  the  estate  tail ;  (3)  if 

ticular   branch  of  issue   operates  as  an  there  never  are  any  issue,  or  being  such, 

alternative  contingent  remainder  which  upon  their  deaths.] 

is  defeated  the  moment  that,  by  birth  of  (a)  3  T.  R.  484. 

a  child  or  other  issue  taking  under  the  (b)  7  East,  521. 

previous  limitation  in  fee,  such  limitation  [(c)  2  Ell.  &  Bl.  27,  affirmed  4  Ell.  & 

in   fee    becomes  vested.     On  the   other  Bl.  717.] 

hand,    a    limitation  over  in  default  of  (d)  4  Taunt.  313. 

issue,  following  an  estate  for  life  or  in  tail  («)  1  D.  &  Ry.  52,  5  B.  &  Aid.  464. 

given  to  the  issue,  is  construed  as  a  vested  (f)  6  Sim.  358. 

remainder  expectant  on  the  estate  for  life  (g)  3  T.  R.  87,  n.,  11  East,  603,  n. 

or  in  tail,  and  is  not  defeated  by  the  birth  (h)  See  post. 

of  issue,  but  takes  effect  upon  the  deter-  (i)  3  T.  R.  83. 

mination  of  the  estates  for  life  or  in  tail  (j)  5  T.  R.  320. 
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CHAP.  XL.      mch  issue  "  over,  the  latter  words  were  treated  as  merely  refer- 


ring to  the  preceding  devise. 

_  to  sons  Again,  in  Foster  v.  Romney  (k),  where  the  devise  was  to  A.  for 

for  life.  ]jfe^  anc[  after  his  decease  to  his  sons  successively  (without  words 

of  limitation),  and  in  default  of  such  issue,  over  ;  it  was  held,  that 

A.   and  his  sons  took  for  life  only,  the  words  "  such  issue  }> 

meaning  such  sons. 

These  decisions  must  be  considered  as  overruling  Lomax  v. 

Holmden  (I),  and  Evans  d.  Brook  v.  Astley  (m),  unless  the  latter 

cases  can  be  referred  to  their    special    circumstances.      Lord 

Kenyan  (n)  certainly  so  treated  the  latter.     The  case  of  Robinson 

Remarks  on       v.  Robinson  (o)  would  be  in  the  same  predicament,  were  it  not 

i&Sow  ^Eoe  that  the  word  "  son"  in  the  devise  in  that  case;  appears  to  have 
v.  Grew,  Frank  been  regarded  as  a  word  of  limitation  (p),  and  consequently  the 
first  taker  was  properly  held  to  be  tenant  in  tail,  without 
imposing  on  the  subsequent  words,  "  in  default  of  such  issue/' 
the  office  of  conferring  that  estate,  to  which,  indeed,  upon  every 
sound  principle  of  construction,  they  appear  to  be  inadequate. 
The  cases  just  stated,  establishing  that  expression  to  be  purely 
referential,  are  decisive  authorities  against  the  stress  which  in 
some  parts  of  the  discussion  of  Robinson  v.  Robinson  was  laid 
on  these  words. 

Of  course  where  the  word  "  issue/'  occurring  in  an  express 
devise  to  issue,  is  therein  explained  to  mean  children,  the  words 
in  default,  or  for  want  of  such  issue,  immediately  following,  are 
construed  in  default  of  such  children  (q). 

"  Such  issue"        But  in  one  instance  the  word  "  such  issue,"  preceded  by  a 

devise  to  first     Devise  to  ^rst  an^  otner  sons  and  their  heirs,  were  held  to  refer 

and  other  sous    to  the  heirs  of  the  sons.     Thus,  in  Lewis  d.  Ormondv.  Waters  (r)9 

and  their  heirs.  w}iere  tne  devise  was  to  the  testator's  eldest  son  for  life/remainder 

to  a  trustee  to  preserve  contingent  remainders,  remainder  to  the 

first  and  other  sons  of  the  testator's  eldest  son  and  their  heirs,  and 

for  want  of  such  issue,  to  his  second  son  B,  for  life,  with  similar 

remainders  ;  it  was  held,  that  the  word  "  issue  "  in  the  limita- 

tion over  referred  to  the  heirs  of  the  sons,  and  consequently 

that  they  took  successive  estates  tail,  which  would  effectuate 

(Js)  11  East,  594.     See  also  Goodright  (n)  3  T.  K.  87. 

d.  Lloyd  v.  Jones,  4M.  &  Sel.,88  ;  Pur-  (o)  1  Burr.  38,  3  B.  P.  C.  Toml.  180. 

cell  v.  Pur  cell,   2  D.  &  War.    219,   n.  ;  (p)  See   Lord  Kenyan's  judgment   in 

[Bridger   v.    Ramsay,    10   Hare,    320;  Doe  v.  Mulgrave,  5  T.  E.  323. 

£evanv.  White,  7  Ir.  Eq.  Rep.  473.]  (q)  Ryan  v.    Cowley,  1  LI.   &  G.   7; 

(1)  1  Ves.  296.  [Carter  v.  Bentall,  2  Beav.  551.] 

(m)  3  Burr.  1570.  (r)  6  East,  337. 
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the  apparent  intention  of  the  testator  to  continue  the  estates  in      CHAP.  XL. 
his  family. 

This  is  a  strong  case,  inasmuch  as  there  was  an  antecedent  Remark  <m 
class  of  issue  to  which  the  clause  might  have  been  applied  ;  but 
as  the  words  "  first  and  other  "  evidently  imported  that  the 
sons  were  to  take  successively  (s),  there  was  no  mode  of  giving 
effect  to  that  intention  except  to  cut  down  the  fee-simple  of  the 
sons  to  an  estate  tail. 

[Again  in  Biddulph  v.  Lees  (t),  a  devise  to  A.  for  life,  and  to  "  Such  issue 
his  sons  in  tail  male  successively,  with  remainder  for  default  of  g°^ientby 
such  issue  to  B.  and  C.,  and  their  sons  in  like  manner  ;  and  for  clause  shewing 
default  of  such  issue,  to  the  daughters  of  A.  and  their  heirs  for 
ever  as  tenants  in  common,  and  for  default  of  such  issue  to 
the  daughters  of  B.  and  C.  in  like  manner  (which  it  was  admitted 
by  the  Court  would  per  se  have  given  an  estate  in  fee-simple  to 
the  daughters  of  A.)  was  held  to  create  an  estate  tail  in  the 
daughters  on  the  ground  that  the  testator  had  expressly  inter- 
preted his  meaning  by  a  shifting  clause  which  provided  that 
if  any  daughter  became  a  nun,  the  use  declared  in  her  favour 
should  cease,  and  that  "  the  person  next  in  reversion  to  take, 
according  to  the  aforesaid  limitation  should,  immediately  there- 
upon, enter  upon  and  enjoy  the  premises  as  he  would  have  been 
entitled  to  hold  and  enjoy  the  same  in  case  the  person  so  enter- 
ing into  religion  had  been  then  dead  without  issue  of  her  body."] 

In  Ginger  d.  White  v.  White  (u),  C.  J.  Willes  read  a  devise  to  Remarks  on 
children  and  their  heirs  successively  as  conferring  an  estate  tail 


only,  though  he  distinctly  held,  as  we  shall  presently  see,  that  Ginger  v- 
the  subsequent  words,  importing  a  failure  of  issue,  referred  to 
the  children  themselves  (v}.  The  learned  Judge  seems  even  to 
have  thought  that  a  gift  over  in  default  of  male  children  to 
female  children,  and  in  default  of  female  children  to  a  person 
who  was  their  cousin,  explained  heirs  to  mean  heirs  of  the  body, 
"  because  the  male  children  could  not  die  without  heirs  if  any 
of  their  sisters  were  living,  and  the  female  children  could  not 
die  without  heirs  if  the  cousin  were  living"  (w)  :  but  he  evidently 
confounded  a  remainder  with  an  alternative  limitation  ;  in  other 
words,  he  failed  kto  distinguish  between  a  devise  over  if  the 

[(s)  See  Kershaw  v.  Kershaw,  13  Ell.  L.  J.  Ch.  486.] 

&  Bl.  845  ;  Cradock  v.  Cradock,  4  Jur.  (u)  Willes,  352,  stated  post,  434,  435. 

N.  S.  656,  ante,  p.  262.  (v)  See  post,  435. 

(t)  8  Ell.  &  Bl.  289.     See  also  Earl  of  (w)  See  as  to  this  doctrine,   ante,  p. 

Tyrone  v.   Marquis  of  Waterford,   29  302.' 
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Effect  where 
prior  devise  is 
in  favour  of  a 
single  child. 


Words  "as 
aforesaid" 
equivalent  to 
k<  such." 


General 
position 
deducible  from 
the  cases. 


Doe,  v.  Taylor, 
opposed  to 
other  cases. 


children  should  die  without  heirs,  and  a  devise  over  if  there 
should  be  no  children.  With  the  latter  the  doctrine  to  which 
he  refers  has  no  connection. 

Even  where  the  prior  devise  embraces  a  single  child  only,  the 
words  "  for  want  of  such  issue  "  are  construed  for  want  of  such 
child,  and  have  not  the  effect  of  conferring  an  estate  tail  on  the 
parent  of  that  child  (a?). 

[The  force  of  the  words  "  as  aforesaid,"  seems  to  be  equivalent 
to  that  of  the  word  "  such."  Thus,  in  Walker  v.  Petchell  (y), 
the  testator  devised  lands  upon  trust  for  his  wife  for  her  life,  and, 
after  her  decease,  in  trust  for  all  and  every  such  one  or  more  of 
the  child  or  children,  whether  male  or  female,  of  his  said  wife 
lawfully  begotten,  for  such  estates,  &c.,  as  the  wife  should 
appoint,  and  in  default  of  appointment,  in  trust  for  the  children 
as  tenants  in  common  in  fee,  "but  in  case  his  wife  should 
happen  to  die  without  leaving  lawful  issue  as  aforesaid,"  then 
over ;  it  was  held  that  the  words  "  issue  as  aforesaid "  meant 
children,  and,  therefore,  that  the  gift  over  was  not  too  remote.] 

In  this  state  of  the  authorities,  then,  the  proposition  seems 
undeniable,  that  the  phrase  "in  default  of  such  issue,"  "for 
want  of  such  issue,"  or  "  on  failure  of  such  issue,"  following  a 
devise  to  any  class  of  issue,  or  even  to  any  individual  child  or 
other  descendant,  is  simply  and  exclusively  referential,  and  does 
not  enlarge,  or  in  any  manner  affect  any  of  the  prior  estates. 
[But  notwithstanding  that  this  proposition  is  so  abundantly 
clear,  it  was  apparently  altogether  ignored  by  the  late  case  of 
Doe  d.  Harris  v.  Taylor  (z),  where  the  Court  of  Queen's  Bench 
held,  that  the  words  "  for  default  of  such  first  issue "  did  not 
mean  for  default  of  such  "first  son  "  as  took  under  the  previous 
limitation,  but  "for  default  of  issue  of  such  first  son,"  and, 
therefore,  the  first  son  took  an  estate  tail.] 


In  default  of 
issue  generally 
(without  the 
•word  such). 


2.  It  is  well  settled  also,  that  words  importing  a  failure  of 
issue  (without  the  word  such),  following  a  devise  to  children  in 
fee-simple  or  fee-tail,  refer  to  the  objects  of  that  prior  devise, 
and  not  to  issue  at  large. 

Thus,  in    Ginger  d.    White  v.    White  (a),  where  a  testator 


(x)  Doe  v.  Chartion,  1  Scott,  N.  R. 
290,  1  M.  &  Gr.  429,  ante,  p.  385  ; 
[Boydellv.  Golightly,  14  Sim.  327  ;  (in 
this  case,  the  difficulty  was  evidently 
created  by  the  error  of  the  copier). 


AsJiburner  v.  Wilson,  17  Sim.  204. 
(y)  1  C.  B.  652. 

(z)  10  Q.  B.  718  ;  see  Chap.  XVI.  s.  1.] 
(a)  Willes,  348;  [Cormacler.  Copovs, 

17  Beav.  397  ;  Peyton  v.  Lambert,  8  Ir. 
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devised  a  house  to  his  son  J.  (subject  to  an  undivided  interest  CHAP.  XL. 
given  to  a  daughter  during  widowhood),  and  after  the  deter- 
mination of  that  estate  to  the  male  children  of  J.  successively, 
one  after  another,  as  they  should  be  in  priority  of  age,  and  to 
their  heirs ;  and  in  default  of  such  male  children,  to  the  female 
children  of  J.  and  their  heirs  ;  and  in  case  J.  should  die  without 
issue,  then  over  to  the  testator's  grandson  W.  and  his  heirs. 
One  question  was,  whether  the  last  words  in  italics  did  not  give 
an  estate  tail  by  implication ;  and  it  was  held,  that  they  did  not. 
Willes,  C.  J.,  said,  that  the  word  "  issue  "  meant  such  issue  as 
the  testator  had  mentioned  before,  and  he  could  mean  no  other, 
for  he  had  devised  the  estate  before  to  all  JVs  sons  and  daughters. 
It  seems  that  the  learned  Judge  considered  that  the  children 
took  estates  tail,  on  a  ground  which  has  been  already  alluded 
to  (b). 

So,  in    the    case    of    Goodright  d.  Docking  v.  Dunham  (c),  Words  held  to 
where  a  testator  devised  to  his  said  son  J.  for  life,  and  after  his  dren^  objects  of 
death  to  all  and  every  his  children  equally,  and  their  heirs  ;  and  Prior  devise. 
in  case  his  son  died  without  issue,  then  unto  his  (the  testator's) 
two   daughters,  and  their  heirs ;  Lord  Mansfield,  without  hesi- 
tation, held,  that  the  limitation  over  was  the  same  as  if  it  had 
been  " in  case  the  son  had  died  without  children" 

Again,  in  the  case  of  Malcolm  v.  Taylor  (d),  where  a  testatrix 
devised  (among  other  things)  the  moiety  of  an  estate  in  Jamaica 
to  her  mother,  and  her  sister  Maria  Taylor,  for  their  lives,  and 
the  life  of  the  survivor,  and  after  the  decease  of  the  survivor,  to 
such  of  the  children  of  Maria  Taylor  as  she  by  deed  or  will 
should  appoint ;  and  in  default  of  appointment,  then  the  said 
moiety  to  be  divided  equally  between  the  said  children,  their 
heirs  and  assigns  for  ever ;  and  if  but  one,  then  to  such  one 
child,  his  or  her  heirs  and  assigns  for  ever ;  and  in  case  the 
said  Maria  Taylor  should  die  without  issue  of  her  body  lawfully 
begotten,  then  the  testatrix  devised  the  moiety  in  question  over 
to  other  persons  :  and  it  was  considered  as  clear,  that  these 
words  referred  to  the  children  who  were  the  objects  of  the  prior 
devise  (e). 

[Com.  Law.   Rep.  485;  Towns  v.  Went-  XXVI.;  Tarluckv.  Tarluck,  post,  437; 

worth,  11  Moo.  P.  C.  C.  526.]  [Hale  v.  Pew,  25  Beav.  335]. 

(Z>)  Ante,  433.  (e)  In  the  unreported  case  of  Clonmert  Unreported 

(cj  Doug.  264.  v.    Whvtaker    (8th  August,   1807,    MS.  case  Of  cion- 

(d)  2  R.  &  My.  416.     See  also  Doe  v.  with  a  note  of  which  the  Author  has  been  m€r[  v< 

Selby,    2   B.    &  Cr.    926,  ante,    Chap.  favoured),    a  testator  devised  unto  his  fcer. 
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"Default  of 
issue"  referred 
to  issue  taking 
previous  es- 
tates tail. 


"Die  without 
issue"  referred 
to  issue  taking 
previous  es- 
tates in  fee. 


[So,  in  the  recent  case  of  Baker  v.  Tucker  (/),  decided  by 
the  House  of  Lords,  where  the  devise  was  to  the  testator's 
natural  son  John  for  life,  with  remainder  to  the  first  and  other 
sons  of  John  successively  in  tail  male,  and  in  default  of  such 
issue,  to  the  daughters  of  John  as  tenants  in  common  in  fee, 
and  in  default  of  issue  of  the  said  John,  to  the  testator's  right 
heirs ;  it  was  strongly  urged  that,  where  any  chasm  of  events 
occurs  between  the  actual  limitations  to  the  children,  and  that 
upon  which  the  gift  over  is  made  to  depend,  an  estate  tail  in  the 
parent,  whose  issue  is  referred  to  in  the  gift  over,  ought  to  be 
implied  to  fill  up  the  chasm  ;  but  the  House  of  Lords,  in  affir- 
mance of  a  decree  of  the  Court  of  Chancery  in  Ireland,  decided 
that  the  referential  construction  must  prevail,  and  that  John 
took  only  for  life. 

Again,  in  the  case  of  Goymour  v.  Pigge  (g),  where  the  testator 
devised  copyholds  to  his  wife  for  life,  and,  after  her  decease,  to 
his  daughter  for  life,  and,  after  her  decease,  to  the  first  child  of 
her  body,  whether  male  or  female,  and  to  his  or  her  heirs  and 
assigns  for  ever ;  but  if  such  child  should  depart  this  life  under 
the  age  of  twenty-one  years,  without  leaving  issue  of  his  or  her 
body  lawfully  begotten,  then  the  testator  devised  to  the  second 
and  third  child  in  similar  words,  and  so  on  to  the  other  children; 
but  in  case  his  daughter  should  die  without  leaving  issue  of  her 
body  lawfully  begotten,  or  having  issue,  such  issue  should  die 


three  sons,  Thomas,  George  and  John, 
share  and  share  alike,  all  his  freehold, 
leasehold  and  personal  estate  and  effects. 
And  he  also  further  bequeathed,  that,  in 
case  of  the  demise  of  either  of  his  said 
sons,  the  said  estate  should  be  equally 
divided  between  his  surviving  sons  ;  and 
if  his  sons  had  issue,  his  (the  son's)  child 
or  children  should  be  entitled  to  the 
father's  share.  And  in  case  they  all 
died  without  issue,  then  his  freehold 
estate  or  estates  situated  in  South  Street, 
Peckham,  should  devolve  to  the  heirs  of 
his  late  brother  Thomas,  to  be  equally 
divided.  The  three  sons  suffered  a  com- 
mon recovery,  and  the  question,  on  a  bill 
for  specific  performance  filed  by  a  person 
who  claimed  under  the  recovery  and  had 
contracted  for  the  sale  of  the  estate,  was, 
whether  the  fee-simple  was  acquired  by 
their  recovery.  The  Judges  of  the  Com- 
mon Pleas  (to  whom  a  case  had  been  sent 
from  the  Court  of  Chancery)  certified, 
that  Thomas,  George  and  John  who 
suffered  the  recovery,  took  such  an  estate 


[most  probably  a  fee]  as  would  have 
enabled  them  to  make  a  good  title,  where- 
upon Lord  Eldon  decreed  the  specific 
performance  of  the  contract. 

[This  case  does  not  appear  to  be  incon- 
sistent with  the  authorities  in  the  text. 
The  devise  was  sufficient  to  carry  the  fee 
to  the  three  sons  by  force  of  the  word 
"  estate  ;  "  and  all  the  subsequent  limita- 
tions may  be  read  as  to  be  substituted 
only  in  case  the  sons  died  in  the  testator's 
lifetime,  leaving  their  estates  absolute  if 
they  survived  him.  But  supposing  this 
not  to  be  so,  the  sons  acquired  a  good 
title  by  the  recovery  quacunque  via  :  for 
if  they  were  tenants  in  tail  the  entail  was 
barred  by  it  ;  if  tenants  for  life  with 
remainder  (adopting  the  referential  con- 
struction) to  their  children  by  purchase, 
still,  as  there  do  not  appear  to  have  been 
any  children  born  when  the  recovery  was 
suffered,  the  remainder  was  destroyed  and 
a  fee  acquired  by  the  sons. 

(/)  3  H.  of  L.  Ca.  106,  14  Jur.  77K. 

({/)  7  Beav.  475. 
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[under  the  age  of  twenty-one  years  without  leaving  issue  lawfully  CHAP.  XL. 
begotten  as  aforesaid,  then  he  devised  the  estate  over.  The 
M.  R.  considered  that  the  words  "  issue  of  the  body/'  when 
used  with  reference  to  the  daughter,  must  be  understood  to  mean 
the  children  to  whom,  subject  to  the  daughter's  life  estate,  the 
property  was  previously  given. 

The  daughter,  in  the  last  case,  never  having  had  any  children,  Whether  'any 
it  was  not  necessary  to  consider  the  effect  of  the  word  "  leaving,"  attributed  to 
for  whether  that  word  meant  "  without  having  had  children," 
or  "  without  leaving  a  child  at  her  decease,"  the  result  would 
have  been  the  same,  namely,  that  the  gift  over  took  effect.  In 
any  case,  however,]  the  introduction  of  the  word  "  leaving  " 
would  not  vary  the  construction,  inasmuch  as  the  phrases  "  with- 
out issue/'  and  "without  leaving  issue,"  have  (we  shall  hereafter 
find)  been  held  to  be  undistinguishable,  in  regard  to  their  im- 
porting an  indefinite  failure  of  issue  in  reference  to  real  estate. 

[A  contrary  opinion  was  indeed]  expressed  by  Lord  Gotten-  Tariuck  v. 
ham  (when  Master  of  the  Rolls),  in  the  case  of  Tarbuck  v. 
Tarbuck  (h),  where  James  Tarbuck,  by  a  will  dated  the  17th  of 
June,  1805,  devised  his  lands  at  Barnhill  to  his  son  James  for 
his  life,  and  after  his  decease  to  all  the  children  of  James, 
lawfully  to  be  begotten,  and  to  their  heirs  and  assigns  for  ever, 
as  tenants  in  common,  and  if  but  one  child,  then  to  such  only 
child,  his  or  her  heirs  and  assigns  for  ever.  And  the  testator  Devise  to  cliil- 


charged    the   lands  with  the   payment  of  an   a'nnuity.      The  " 


testator  then  gave  all  his  other  lands  to  his  son  Jonathan  and  vise  over  on 

,.,.,,  .         .     .,  ,  ,  ,        .,,  .,        death  without 

his  children  in  similar  terms,  also  charged  with  an  annuity,  leaving  issue 
And  in  case  the  testator's  son  James  should  happen  to  die  without 
leaving  lawful  issue,  then  the  testator  gave  the  lands  devised  to 
him'to  his  (testator's)  son  Jonathan,  his  heirs  and  assigns  ;  and 
in  case  the  testator's  son  Jonathan  should  happen  to  die  without 
leaving  lawful  issue,  then  the  testator  gave  the  lands  devised  to 
him  to  his  (testator's)  son  James,  his  heirs  and  assigns  for  ever. 
But  if  both  the  testator's  said  sons  should  happen  to  die  without 
leaving  lawful  issue,  then  he  gave  the  whole  of  the  said  heredi- 
taments to  his  nephews  and  nieces  in  fee.  The  testator's  sons, 
James  and  Jonathan,  both  died  in  the  testator's  lifetime,  James 
leaving  a  son,  who  also  died  in  the  testator's  lifetime.  Jonathan 
died  a  bachelor.  Sir  C.  C.  Pepys,  M.  R.,  held,  that  in  these 

[(A)  4L.J.  Ch.  N.S.  129.] 
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devise. 


Lord  Cotten- 
karri's  construc- 
tion of  "die 


AYOUDS    IMPORTING    FAILURE    OF    ISSUE, 

events  the  devise  over  failed,  on  the  ground  that  the  son  of 
James  would,  if  he  had  survived  the  testator,  have  taken  an 
estate  in  fee,  and  therefore  the  lapse  of  such  devise,  instead  of 
letting-iii  the  ulterior  devisee,  occasioned  intestacy  (i).  "The 
first  question,"  said  his  Honor,  "to  be  considered  is,  what 
estates  would  James  and  Jonathan  have  taken  had  they  survived 
the  testator  ?  On  the  part  of  the  nephews  and  nieces  it  was 
contended  that  they  had  estates  tail,  upon  the  ground  that  the 
gift  over,  being  to  take  effect  in  case  either  died  without  leaving 
lawful  issue,  is  postponed  until  an  indefinite  failure  of  issue,  and 
therefore  creates  an  estate  tail.  This  rule  has  been  adopted  for 
the  purpose  of  giving  effect  to  the  general  intent  of  the  testator, 
manifested  in  his  devises  over  depending  on  a  failure  of  issue 
generally,  in  order  to  give  a  chance  at  least  of  succession  to 
persons  who,  though  they  cannot  claim  under  a  particular  gift, 
are  included  in  the  general  description  of  issue.  That  rule  does 
not  apply  where  this  object  is  not  to  be  attained,  and  amongst 
the  exceptions  is  the  very  case  which  occurs  here ;  namely,  a 
gift  to  A.  for  life,  with  remainder  to  the  children  of  A.  in  fee ; 
that  is,  the  children  of  A.  in  fee  generally,  and  a  gift  over  on  the 
death  of  A.  without  issue,  which  means  such  issue,  that  is, 
children.  This  was  the  case  of  Goodright  v.  Dunham  (k),  which 
is  precisely  in  point  on  this  subject.  In  such  cases  the  general 
term  '  issue '  is  construed  to  mean  that  particular  description  of 
issue  before  specified,  namely,  children.  It  was  indeed  in  this 
case,  as  it  has  been  in  former  cases,  contended,  that  such  con- 
struction is  a  restricting  of  the  meaning  of  the  term  issue, 
because  thereby  children's  children  would  be  excluded  in  the 
event  of  their  parents'  death  before  the  testator's  death  (I) ;  but 
this  argument  has  not  prevailed  against  the  rational  con- 
struction of  making  the  gift  over  depend  on  the  failure  of  the 
object  before  distinctly  specified.  Such  were  the  cases  of 
Blackborn  v.  Edgley  (m),  and  Morse  v.  Marquess  of  Ormonde  (n). 
I  am  therefore  of  opinion,  that  if  James  and  Jonathan  had 


(i)  As  to  this  doctrine,  vide  post. 

(k)  Ante,  435. 

(1)  But  according  to  Goodright  v.  Dun- 
ham, and  Malcolm  v.  Taylor,  a  child  on 
its  birth,  or  at  the  death  of  the  testator, 
takes  a  rested  fee,  which  of  course,  in  the 
event  of  that  child  subsequently  dying  in 
the  lifetime  of  the  tenant  for  life,  leaving 
issue,  would  descend  to  such  issue,  if  not 
otherwise  disposed  of. 


(m)  1  P.  W.  600,  ante,  Chap.  XVII. 
sect.  6. 

(n)  5  Mad.  99,  ante,  Chap.  XXV.  The 
M.  R.  also,  it  seems,  adverted  to  the  fact 
of  the  children  of  James  and  Jonathan 
taking  as  tenants  in  common ;  and  on 
this  point  cited  the  cases  of  Doe  v.  Elvey, 
4  East,  313;  Gretton  v.  Haivard,  Q 
Taunt.  94. 
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survived  the  testator  they  would  have  taken  estates  for  life,  with      CHAP.  XL. 

remainder  to  their  children  in  fee,  with  gifts  over,  in  the  event 

of  there  being  no  children  at  the  respective  times  of  the  death  of  lssue«" 

the  tenants  for  life.     If  they  had  so  survived  the  testator,  it  is 

clear  the  gift  to  the  nephews  and  nieces  could  not  have  taken 

effect,  for  that  gift  is  only  to  take  effect  in  the  event  of  James 

and  Jonathan  not  having  lawful  issue,  that  is,  children  accord- 

ing to  the  above  construction  ;  and  James,  at  the  time  of  his 

death,  had  a  son   James   who  survived   both  his  father   and 

uncle  Jonathan." 

[The  opinion  of  Lord  Cottenham  as  to  the  validity  of  the  gifts   "  Die  without 
ver  in.  the  event  of  there  being  no  children  at  the  respective 


deaths  of  the  tenants  for  life  has,  however,  been  overruled,  by  an  failure  of  pre- 

.  .  '  vious  estates  in 

express  decision  in  the    subsequent    case   of  Doe  d.  Todd  v.  fee  to  issue. 

Duesbury  (o),  where  the  testatrix  devised  to  Thomas  Duesbury 

for  life,  with  remainder  to  his  child  and  children,  if  only  one 

child  then  to  such  child,  his  or  their  heirs  or  assigns,  but  if 

more  such  children,  then  equally  to  be  divided  amongst  them, 

share  and  share  alike,  and  to  the  heirs,  executors,  administrators, 

and  assigns,  of  such  children  respectively  as  tenants  in  common  ; 

but  in  case  the  said  Thomas  should  happen  to  die  without  leaving 

lawful  issue,  then  over.     Thomas  Duesbury  died  without  leaving 

any  issue  living  at  his  death,  but  having  had  children  who  sur- 

vived the  testatrix,  and  it  was  contended  on  behalf  of  the  devisees 

over  that  Thomas  took  only  an  estate  for  life  with  remainder 

either   to    his    children    as   tenants    in   common   in  tail  with 

remainder  over,  or  with  remainder  to  the  children  in  fee  with 

an  executory  devise  over  in  the  event  of  his  not  leaving  issue  at 

his  death,  which  event  happened.  The  latter  construction  would 

have   been   exactly  in  accordance  with  the    opinion    of   Lord 

Cottenham  in  Tar  buck  v.  Tarbuck}  but  the  Court  of  Exchequer 

negatived  both  constructions,  holding,  that  if  the  gift  over  Avas 

to  be  construed  as  an  executory  devise  limited  on  the  estate  to 

the  children,  it  was  too  remote  as  being  limited  on  a  general 

failure  of  issue.  Rolfe,  B.,  in  delivering  judgment,  said,  "When- 

ever the  words  '  die  without  leaving  issue  '  have  been  construed 

to  mean  '  die  without  leaving  issue  living  at  the  death/  the 

Courts  have  always  relied  or  professed  to  rely  on  some  other 

expressions  or  circumstances  apparent  on  the  face  of  the  will, 

[(o)  8  M.  &Wels.  514.] 
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Observations 
on  Doe  \.  Dues- 
bury. 


Meaning  of 
"  leave  no  is- 
sue" when  not 
referring  to 
issue  before 
mentioned. 


Remark  on 
Hutchinson  v. 
Stephens, 


[and  have  never  assumed  to  act  against  that  which  we  consider 
to  be  a  long  established  settled  rule  of  construction,  namely, 
that  in  wills  of  real  estates  these  words  refer  to  a  general  failure 
of  issue  at  any  time,  however  remote/' 

As  the  Court  negatived  the  only  two  constructions  upon  which 
the  plaintiff  could  recover,  it  was  not  necessary  for  them  to  say 
what  was  the  true  construction ;  but  the  case  clearly  fell  within 
the  decision  in  Goodright  v.  Dunham  (p),  and  the  words  die 
without  leaving  lawful  issue  were  to  be  referred  to  such  issue  of 
Thomas  as  before  mentioned.  The  gifts  to  the  children  of 
Thomas  and  to  the  devisees  over  were  thus  alternative  contingent 
remainders,  and  the  gift  to  the  children  having  vested  that  to 
the  devisees  over  failed.  The  case  of  Doe  v.  Duesbury  is  not 
opposed  to  the  actual  decision,  but  only  to  the  dictum  of  Lord 
Cottenham  in  Tarbuck  v.  Turbuckt  which  was  unnecessary  to  the 
decision. 

"Where  it  is  clear  that]  the  words  in  question  cannot  be  held 
to  be  simply  referable  to  the  objects  of  the  preceding  devise  (as 
in  Goodright  v.  Dunham,  and  that  class  of  cases),  they  will,  it 
seems,  be  construed  as  denoting  a  failure  of  issue  of  every 
degree  living  at  the  decease.  Thus,  in  the  case  of  Hutchinson  v. 
Stephens  (q),  where  the  devise  was  to  trustees  in  fee  upon  trust 
for  H.  for  his  life,  and  after  his  decease  upon  trust  for  the  child 
and  children  of  H.  lawfully  to  be  begotten,  at  his,  her  or  their 
respective  ages  of  twenty-one  years,  if  more  than  one,  as  tenants 
in  common ;  and  if  there  should  be  but  one  child  living  at  his 
decease,  then  in  trust  for  such  only  child  at  twenty-one  :  but  in 
case  H.  should  die  without  leaving  any  issue  of  his  body  living 
at  the  time  of  his  decease,  then  over.  H.  had  two  children,  both 
of  whom  died  in  his  lifetime,  one  of  them  leaving  children  who 
survived  H.  Lord  Lang  dale,  M.  R.,  held,  that,  in  the  event 
which  had  happened,  the  children  took  estates  in  fee-simple  as 
tenants  in  common.  In  this  case  the  words,  "if  there  shall  be 
but  one  child  living  at  his  decease"  appeared  to  supply  a 
plausible  argument  for  reading  the  word  "  issue,"  subsequently 
occurring  in  juxtaposition  with  the  same  words,  in  the  sense 
of  children,  and  its  rejection  serves  to  shew  the  strong  disin- 
clination of  the  Courts  to  adopt  a  construction  which  exposes 
the  vested  interest  of  a  child  to  be  divested  on  decease 


(»)  Ante,  p.  435. 


(?)  1  Keen,  240. 
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within  a  given  period,  although  leaving  issue  who  survive  that      CHAP>  XL> 
period. 

[So,  in  the  case  of  Ex  parte  Hooper  (r),  there  was  a  devise   "Die  without 
to  A.  for  life,  and  after  her  decease  to  her  children,  "  in  case  she  JS^^" 
shall  leave  more  than  one  child,  their  heirs  and  assigns,  as  tenants  refer  to  issue 
in  common,  but  in  case  she  shall  have  only  one  child,  then  to  ti^ed."1 
such  one  child  in  fee  -,"  but  in  case  A.  should  "  die  without  leaving 
any  issue/'  then  over  :  Sir  R.  Kindersley,  V.  C.,  said,  that  by  the 
words  "  without  leaving  issue  "  the  testator  meant  "  without 
leaving  issue  at  her  death,"  and  that  as  there  was  a  grandchild 
living  at  the  death  the  limitation  over  failed.] 

It  seems,  that  where  the  testator  not  merely  devises  over  the  Effect  where 

.  i  „  ,  ,  ,    T    .  ',-!.•  i  words  refer  to 

property  in  the  event  of  the  parent  dying  without  issue,  but  goes  failure^  issue 

on  to  provide  for  the  contingency  of  the  issue  also  dying  without  ?f  children,  ob- 

issue,  the  effect  is  to  cut  down  the  fee-simple  of  the  children  to  devise. 

an  estate  tail  (s)  ;  although,  it  will  be  observed,  by  this  construc- 

tion two  different  meanings  are  given  to  the  word  te  issue  "  in  the 

same  sentence  (/).     The  case  of  Ives  v.  Legge  (u),  [is  an  instance 

of  this]  construction;  the  phrase  "in  default  thereof,"  following   "In  default 

a  devise  to  the  parent  for  life,  with  remainder  to  the  children 

in  fee,  being  held  to  refer  to  both  the  children  and  the  heirs  of 

the  children;  and,  as  the  devisee  over  stood  in  the  relation  of 

uncle  to  the  children   (so  that  there  could  not  be  a  failure  of 

their  heirs  while  he  lived),  the  word  "heirs"  was  read  heirs  of 

the  body  (v). 

[It  will  be  remembered  that  the  statement  of  the  general  rule  Argument  for 
made  by  Lord  Cottenham  in  Ellicombe  v.  Gompertz,  and  already 


[(r)  1  Drew.  264,   better  reported  21  without  issue,  then  to  B.  and  F.  in  fee. 

L.  J.  Oh.  402  ;    and  see  observations  of  It  was  held  that  E.  took  an  estate  for  life 

same  Judge,  2  Sim.  N.  S.  202,  203,  stated  only,   with  remainder  to  her  issue  (qu. 

ante,  pp.  426,  427.]  children)  in  tail,  with  a  vested  remainder 

(s)  Doe  d.  Barnard  v.  Reason,  cit.  3  to  B.  and  F.     See  also  Southby  v.  Stone-    n^  Of  j)oe  v 

Wils.  244;    but  as  the  words  were  "in  house,  2  Ves.  611;  Smith  v.  fforlock,  7    #,,„< 

default  of  such  issue,"  the  case  hardly  Taunt.  129. 

seems  to  fall  within  tne  present  section.  (t)  But  the  force  of  this  objection  is 

The  devise  was  to  E.  for  life,  and  after  somewhat  weakened  by  the  fact  that  the 

her  decease  to  such  issue  of  the  body  of  word   "issue"  in  this  position  must  be 

E.  as  should  be  then  living,  and  to  the  used,  in  the  first  instance,  in  a  restricted 

heirs  of  such  issue  ;  and  if  there  should  sense,  since  the  failure  of  such  first-men- 

be   only  such  issue  one  child,  then  the  tioned  issue  is  treated  as  an  event  distinct 

whole  to  that  one   child   and  its  heirs  ;  from  the  failure  of  the  issue  subsequently 

and  if  two  or  more  children,  then  to  such  mentioned,  which  of  course  would  be  in- 

two  or  more  and  their  heirs,  as  tenants  in  volved    therein    if  the    word     "issue" 

common  :  and  in  case  E.  should  die  with-  denoted  issue  indefinitely. 

out  issue  then  living,    or  in  case  all  such  (u)  3  T.  R.  488,  n. 

issue  should  die  without  issue,  so  that  the  (v)  Ante,  pp.  302,  303. 
descendants  of  her  body  should  be  dead 
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CHAP-  XL-  [referred  to  (a?),  makes  the  application  of  the  rule  dependent  on 
ened  by  what-  the  intention  of  the  testator  to  be  collected  from  the  general 
the'ran^of8  context  of  tue  w^l-  Prima  facie  the  referential  construction  will 
objects.0  prevail ;  but  such  a  construction  will  not  be  admissible  if  it 

appears  from  the  context  that  other  issue  than  those  expressly 
provided  for  were  intended  to  take :  and  it  might  be  expected 
that  the  narrower]  the  range  of  objects  comprised  in  the  express 
devise  to  issue  of  a  certain  class  or  denomination  [the  readier 
would  the  Courts  be  to  yield  to  any  indication  of  an  intention  to 
include  a  more  extensive  class  in]  subsequent  words  importing  a 
failure  of  issue.  [Accordingly]  the  circumstance  of  the  prior  gift 
to  children  being  restricted  to  such  as  should  attain  a  particular 
age  was  considered  to  exert  this  kind  of  influence  upon  the  con- 
Doev.Lucraft.  struction  in  the  case  of  Doe  d.  Rew  v.  Lucraft  (y),  where  a 
testator  devised  certain  hereditaments  to  A.  &  B.  and  their 
heirs,  in  trust,  nevertheless,  as  to  one  undivided  moiety  for 
N.,  his  heirs  and  assigns  for  ever ;  and,  as  to  the  other  moiety, 
in  trust  for  such  son  of  the  testator  by  his  then  wife  as  should 
first  attain  the  age  of  twenty-one  years,  as  and  when  such  son 
should  attain  such  age,  and  for  his  heirs  and  assigns  for  ever ; 
but  in  case  the  testator  should  depart  this  life  without  leaving  a 
son,  or,  leaving  such,  none  should  live  to  attain  the  age  of  twenty- 
one  years,  then,  as  to  the  last-mentioned  moiety,  in  trust  for  the 
testator's  daughter  J.,  if  she  should  live  to  attain  the  said  age  of 
twenty-one  years,  and  for  her  heirs  and  assigns  for  ever ;  but,  in 
case  J.  should  depart  this  life  under  that  age,  then  unto  A.  and 
B.  and  their  heirs,  in  trust  for  such  other  his  (testator's)  daughter 
by  his  then  wife  as  should  first  live  to  attain  the  age  of  twenty -one 
years,  and  for  her  heirs  and  assigns  for  ever ;  but  should  he 
(testator)  depart  this  life  without  leaving  issue,  then  he  gave  the 
entirety  of  the  said  hereditaments  unto  A.  and  B.  and  their  heirs, 
in  trust  for  N.  in  fee.  The  testator  died  leaving  issue  his 
daughter  J.,  who  died  at  the  age  of  four  years.  The  point  of 
Words  held  not  construction  related  to  the  words  in  italics,  as  affecting  the  devise 
to  iSufbefore  over-  Lord  C-  J-  Tindal  said,  "The  natural  meaning  of  the 
mentioned,  words  is,  either  a  general  failure  of  issue,  in  which  case  the 

being  issue  who     ..  ITT 

should  attain  a  devise  over  would  be  too  remote,  and,  consequently,  would  be 
void;  or  they  may  be  taken  to  contemplate  the  case  of  the 

(a;)  3  My.  &  C.  151,  ante,  429  ;  and'     also  Alexander  v.  Alexander,  16  C.  B. 

see  6  Hare,  178.  59  ;  Strutt  v.  firaithwaite,  5  De  G.  &  S. 

(y}  1  M.  &  Sc.  573,  8  Bing.  336.  [See      369;  Hope  v.  Potter,  2  Kay.  &  J.  206.] 
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testator  dying,  leaving  no  child  or  children,  in  which  case  the  CHAP.  XL. 
event  upon  which  the  devise  over  was  to  depend  never  happened; 
for  the  testator  left  a  daughter  living  at  the  time  of  his  death. 
But  it  is  contended,  that  these  words  will  also  admit  of  a  third 
interpretation ;  thus,  '  should  I  depart  this  life  without  leaving 
such  issue  as  before  mentioned; '  that  is,  not  only  without  leaving 
a  son  or  a  daughter,  but  accompanied  by  the  restriction  before 
recited  in  the  will,  viz.  a  son  or  a  daughter  who  shall  live  to 
attain  the  age  of  twenty-one  years.  Cases  have  been  cited  to 
shew  that  the  word  '  issue '  may  be  construed  to  mean  such  issue 
as  the  testator  had  before  referred  to;  but  no  case  can  be  found 
•wherein  the  principle  has  been  earned  further.  It  has  never  been 
held,  that  the  term  may  also  include  any  restrictions  which  may 
have  accompanied  it  in  any  former  part  of  the  will.  Admitting 
that  we  may  read  the  clause  thus — '  without  leaving  a  son  or 
daughter/ — what  authority  have  we  to  insert  a  restriction — 
'  who  shall  live  to  attain  the  age  of  twenty-one  years  ?  '  We 
clearly  are  not  at  liberty  to  insert  any  such  restriction.  It 
seems  to  me  that  if  we  were  to  import  the  latter  words  into  this 
will,  we  should  be  doing  violence  to  other  parts  of  it,  or  in  fact 
making  a  new  will  altogether.  The  earlier  part  of  the  will  con- 
tains a  different  disposition  from  that  in  dispute.  It  is  material 
to  observe  that  when  the  testator  is  disposing  of  the  moiety  in 
question  to  his  son,  and  afterwards  to  his  daughter,  he  does  insert 
the  words  of  restriction,  and  that  he  has  omitted  them  in  the 
devise  over  to  the  defendant.  When,  therefore,  we  see  that  in 
one  part  of  his  will  the  testator  has  used  expressions  restraining 
the  meaning  of  the  word  issue,  and  that  in  another  part  he  has 
not  used  them,  it  seems  to  me  that  we  should  not  be  warranted 
in  concluding  that  such  omission  was  not  intentional." 

[In  the  recent  case  of  Bryan  v.  Mansion  (z),  Sir  James  Parker,  Observations  of 
V.  C.,  said,  "  It  is  a  rule  of  construction  not  now  to  be  contro-  ^^ryan  v    ' 
verted,  that  where  there  is  a  gift  to  some  only  of  a  class  and  Mansion. 
there  is  subsequently  a  gift  over  upon  failure  of  all  that  class,  it 
is  to  be  construed  upon  failure  not  of  the  whole  class,  but  of  those 
only  who  are  before  mentioned.     If  it  is  necessary  to  support 
this  proposition  by  authority,  the  cases  of  Malcolm  v.  Taylor 
and  Salkeld  v.  Vernon  seem  to  me  to  supply  that  authority  (a) . 

[(z)  5  De  G.  &  S.  737.  p.  429,  and   see  rer  Turner,  L.  J.,  4 

(a)  This  statement  of  the  rule  must  be       D.  M.  &  Gr.  88. 
read  with  that  of  Lord  Cotlsnham,  ante, 
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' '  Issue  living 
at  death  "  ex- 
tended to  mean 
all  issue  in 
order  to  meet 
the  gift  over. 


Principle  on 
which  preced- 
ing are  recon- 
cilable with 
subsequent 


[The  case  of  Doe  v.  Lucraft  has  been  cited,  in  which  Tindal, 
C.  J.,  was  pressed  by  this  rule,  and  it  appears  to  me  that  he  did 
not  dissent  from  it ;  he  only  said  that  he  would  not  apply  it  in 
that  case  so  as  to  make  the  word  issue  include  the  issue  mentioned 
before  with  the  restrictions  which  had  accompanied  the  mention 
,of  such  issue  in  the  preceding  part  of  the  will.  His  Honor  then 
quoted  the  special  reason  above  assigned  by  the  Lord  Chief 
Justice,  and,  as  that  did  not  occur  in  the  case  before  him,  he 
thought  that  the  gift  over  was  good  as  being  on  failure  of  such 
issue  as  would  have  taken  under  the  previous  limitations  (b). 

On  the  other  hand,  in  the  case  of  Doe  d.  Bills  v.  Hopkinson  (c), 
stated  in  a  former  part  of  this  work,  where,  after  a  limitation 
in  fee  to  such  of  the  children  of  the  tenant  for  life  as  he  should 
leave  living  at  his  death,  there  was  a  gift  over  in  case  of  death  of 
the  tenant  for  life  without  issue,  such  latter  words  were  not  only 
not  held  to  refer  merely  to  the  restricted  class  of  issue  to  whom 
estates  were  before  given,  but  the  class  of  issue  was  extended  to 
meet  the  words  of  the  gift  over:  that  is,  instead  of  the  limitation 
being  read  as  a  contingent  remainder  to  children  living  at  the 
death,  it  was  read  as  a  vested  remainder  in  the  children  as  they 
came  into  existence.  Such  a  construction  we  have  already 
endeavoured  to  shew  is  opposed  to  all  established  rules  as  to 
the  vesting  of  estates.] 

By  keeping  steadily  in  view  the  principle  above  suggested, 
namely,  that  the  argument  in  favour  of  applying  to  the  objects 
of  a  prior  express  devise  words  denoting  a  failure  of  issue,  gains 
or  loses  force  in  proportion  as  such  prior  devise  is  more  or  less 
comprehensive  in  its  range  of  objects,  we  shall  be  able  to  recon- 
cile the  preceding  cases,  (in  which  a  clause  of  this  nature,  follow- 
ing a  devise  to  the  whole  line  of  children  or  sons,  has  been  held 


Alternative  [(&)  It  may  be  convenient  here  to  re- 

contingent  re-  mark  that  where  the  limitation  to  children 
mainder  fails  if  who  shall  attain  a  certain  age  is  a  legal 
any  object  in  remainder  in  real  estate,  if  the  previous 
existence  who  estate  determines  before  the  children  (if 
may  possibly  any)  in  existence  have  attained  the  pre- 
take  under  pre-  scribed  age,  the  contingent  remainder  to 
•vious  limita-  the  children,  and  also  the  alternative 
tion.  contingent  remainder  to  the  devisee  in 

default  of  issue,  fails  :  the  former  because 
the  children  have  not  attained  the  age 
when  the  remainder  is  to  vest,  the  latter 
because  the  contingency  has  not  happened 
on  which  it  is  to  vest  in  the  devisee  over; 
for  it  cannot  be  said  that  there  is  a  default 


of  issue  who  shall  attain  the  prescribed 
age  while  children  are  in  existence  who 
may  subsequently  attain  that  age.  (Fest- 
ing v.Allen,  12  M.  &  Wels.  301.)  If,  how- 
ever, the  subject  of  gift  is  money  or  an 
equitable  interest  in  real  property,  the 
vesting  of  the  interest  will  await  the 
period  (provided  it  be  not  too  remote) 
when  a  child  attains  the  prescribed  age, 
or  all  shall  have  died  under  that  age,  and 
the  children  or  the  devisee  in  default  of 
issue  will  take  accordingly.  See  ante, 
Vol.  I.  p.  237. 

(c)  5  Q.  B.  223,  ante,  Vol.  I.  p.  239.] 


WHEN    THEY    RAISE    ESTATE    liY    IMPLICATION. 

to  refer  to  the  objects  of  such  prior  devise,)  with  those  that  CHAP.  XL. 
remain  to  be  stated,  in  which  similar  words  preceded  by  a  devise 
to  one  or  more  son  or  sons  only,  have  been  decided  not  to  be 
simply  referential,  but  to  import  a  general  failure  of  issue,  and, 
therefore,  in  the  case  of  real  estate,  to  confer  an  estate  tail  on  the 
parent ;  such  implied  estate  tail  being  (as  we  shall  presently  see) 
either  an  estate  in  possession,  or  in  remainder  expectant  on  the 
determination  of  the  estates  comprised  in  the  prior  express 
devise. 

Thus,  in  the  case  of  Langley  v.  Baldivin  (d),  where  a  testator  Devise  extend- 
devised  certain  lands  to  A.  for  life,  with  power  to  jointure,  and,  JJJ§y>° ' 
after  his  death,  to  the  first  son  of  A.  in  tail,  and  so  on  to  the  sixth 
son  only ;  and  then  devised  that  if  A.  should  die  without  issue 
male  the  lands  should  remain  to  B.     It  was  held,  that  A.  took 
an  estate  tail  in  remainder  expectant  on  the  estates  comprised  in 
the  prior  devises,  there  being  no  limitation  beyond  the  sixth  son, 
and  there  might  be  a  seventh,  who  was  not  intended  to  be 
excluded ;  therefore,  to  let  in  the  seventh  and  subsequent  sons, 
these  words  created  an  estate  tail. 

So,  in  Attorney-  General  v.  Sutton  (e),  where  the  testator  devised  Devise  to  first 
to  his  nephew  A.  for  life,  and,  after  his  decease,  to  the  first  sec 
son  or  issue  male  of  his  body  lawfully  begotten,  and  to  the  heirs 
male  of  the  body  of  such  first  son,  and  for  default  of  such  issue, 
to  the  second  son  or  issue  male  of  the  body  of  A.  lawfully  to  be 
begotten,  and  to  the  heirs  male  of  such  second  son  lawfully  to  be 
begotten  for  ever ;  subject  to  a  proviso  that  A.  or  his  assigns, 
and  the  heirs  male  of  his  body,  should  not  commit  any  waste,  and 
should  not  impeach  the  payment  of  the  annuities  in  the  said 
will ;  and  from  and  immediately  after  the  death  of  A.,  without 
issue  male  of  his  body,  or  after  the  death  of  such  issue  male,  then 
over.  A.  suffered  a  recovery,  and  died  without  issue.  It  was 
held,  that  he  took  an  estate  tail;  for,  as  all  the  issue  male  which 
he  might  possibly  have,  viz.  his  third,  fourth,  and  every  other 
son,  were  not  expressly  provided  for  by  the  will,  the  limitation, 
after  his  death  "  without  issue  male,"  raised  the  same  estate  in 
him  by  implication,  as  if  the  devise  had  been  in  terms  to  him 
and  his  issue  male. 


(d)  1  Eq.  Ca.  Ab.  185,  pi.  29,  cit.  1  87  ;  Doe  d.  Sean  v.  ff alley,  8  T.  E.  5, 
P.  W.  759.  post.     Also  Evans  d.  Brook  v.  Astley,  3 

(e)  1  P.   W.   754,    3  B.   P.  C.   Toml.  Burr.  1570  ;  [Monypenny  v.  Dering,  2 
75.     See  also  Stanley  v.  Lennard,  1  Ed.  D.  M.  &  GK  171,  172.] 
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Attorney- 


Devise  to  an 


and  in  default 
A<) 


In  these  two  cases,  though  the  express  devise  embraced  only 
a  certain  number  of  his  sons,  yet  it  was  considered  to  be  evident 
that  the  testator  did  not  intend  to  exclude  the  others,  which, 
indeed,  in  Attorney -General  v.  Sutton,  was  clearly  manifested  by 
the  reference  in  the  proviso  to  A.  and  the  heirs  male  of  his  body; 
and  the  only  mode  in  which  this  could  be  effected  was  to  give 
the  parent  an  estate  tail. 

On  the  same  principle,  where  there  is  a  devise  to  the  parent 
for  life,  with  remainder  to  an  eldest  son  only  [for  life  or]  in  tail 
male,  a  limitation  over,  in  case  the  parent  die  without  issue,  will 
raise  in  him  an  estate  tail,  and  not  merely  refer  to  the  single 
object  of  the  preceding  devise. 

Thus  in  Stanley  v.  Lennard  (/),  where  lands  were  devised  to 
trustees  in  fee,  upon  trust  to  permit  A.,  the  eldest  of  the  testator's 
two  natural  children,  to  receive  the  rents  for  his  life ;  and  after 
his  decease,  to  permit  the  eldest  son  of  A.,  and  the  issue  male  of 
such  eldest  son  to  receive  the  same ;  and  for  want  of  issue  of  the 
said  A.,  to  permit  testator's  second  son,  &c. ;  and  he  directed 
that  his  son  A.  should  have  the  use  of  his  (testator's)  pictures 
for  his  (A.'s)  life,  and  after  his  decease  to  his  issue,  and  the  issue 
of  his  issue;  and  for  default  of  issue  of  A.  then  to  T.,  &c. ;  A. 
died,  leaving  one  child  (a  daughter),  who  claimed  an  estate  tail 
under  the  will.  Lord  Northington  stated  the  general  rule  to  be, 
that  where  the  testator  makes  a  man  tenant  for  life,  with 
remainder  to  one,  two,  three,  &c.  of  the  issue  of  the  tenant  for 
life,  and  then,  for  want  of  issue  of  the  tenant  for  life,  limits  the 
estate  over,  this  will  be  an  estate  tail  in  the  first  taker  for  life  by 
necessary  implication;  and  this,  because  of  the  word  "then" 
before  the  limitation  over,  which,  though  sometimes  an  adverb 
of  time,  is  sometimes  a  word  of  relation,  and  signifies  as  much 
as  "  in  such  case,"  and  must  have  this  effect,  that  upon  the  first, 
second,  third,  &c.  limitations  failing,  the  remainder-man  could 
not  take  it,  because  of  the  words  "  for  want  of  issue ; "  and 
therefore,  unless  the  tenant  for  life  was  construed  to  have  an 
estate  tail,  it  would  descend  in  the  mean  time  to  the  heir-at- 
law,  because  the  contingency  on  which  the  remainder-man  was 
to  take  had  not  happened.  Then,  as  to  the  will  before  the 
Court,  how  could  he  say  that  he  must  not  give  an  estate  to  A.  ? 
The  words  said  so:  the  clause  relating  to  the  pictures  confirmed 


(/)  1  Ed.  87. 
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it.     It  was  argued  that  all  the  sons  of  A.  should  take  an  estate      CHAP.  XL. 


in  tail  male,  and  then  the  words  would  stop  ;  but  that  he  could 
not  do. 

In  this  case,  it  will  be  perceived  the  words  on  which  the  Remark  on 
question  arose  referred  to  issue  of  either  sex,  and  not,  as  in  the  lennard' 
two  preceding  cases,  to  issue  of  the  same  species  as  the  indi- 
viduals to  whom  express  estates  were  devised,  namely,  issue 
male.     The  construction  adopted  by  the  Court  seems  to  have 
been  somewhat  aided  by  the  gift  of  the  pictures. 

[Again,  in  the  case  of  Key  v.  Key  (g),  the  testator  devised  an  Devise  to  an 
"  estate  at  A."  (h),  to  S.  K.  for  life,  and  after  his  decease  to  his  £g^ns™£;f 
eldest  surviving  son;  but  in  default  of  issue  male,  then  to  his  A.  for  life,  and 
brother  T.  K.  and  his  eldest  surviving  son  on  the  same  con-  issue  of  A.° 
ditions  ;  but  in  default  of  issue  male,  then  to  his  heirs-  at~law.  over- 
It  was  held,  first,  that  the  words  "  default  of   issue   male  " 
referred  to  issue  male  of  S.  K.,  and  not  of  his  eldest  surviving 
son  (i)  •    secondly,  that  those  words  were  not  to  be  read  as 
meaning  default  of  an  eldest   surviving  son  who  would  take 
under  the  prior  limitation,  but  in  default  of  issue  male  generally 
of  S.  K.,  and  that  S.  K.  therefore  took  an  estate  tail  male  (#).] 

It  is  observable,  [with  respect  to  both  the  cases  last  cited,]    Remark  oa 
that  in  the  events  which  had  happened,  it  was  not  necessary  to  Stanley  v. 
decide  whether  the  parent    took  an  estate   tail   in   the   first  Key  v.  key. 
instance,  or  (which  seems  a  better  construction)  an  estate  tail  in 
remainder  expectant  on  the  estate  tail  or  estate  for  life  of  the 
son.     A  point  of  this  nature,  however,  arose  in  the  next  case 
Doe  d.  Bean  v.  Halley  (/),  which  deserves  particular  attention.   j)oe  v.  Halley. 
The  testator  devised  to  his  nephew  A.,  and  his  assigns,  for  his 
life,  without  impeachment  of  waste,  and  after  his  decease  to  the  Remainder  in 
eldest  son  of  his  said  nephew  A.  lawfully  to  be  begotten,  and  the  tail  implied  in 
heirs  of  such  eldest  son,  upon  condition  that  such  eldest  son  expectant  on 


were  christened  and  called  by  the  name  of  F.  ;  and  in  default  of  H^^  of 
issue  male  of  A.,  then  over  to  his  (the  testator's)  nephew  B.  and 
his  son  in  like  manner  (m).      It  was  held,  that  the   evident 

[(g)  4  D.  M.  &  G.  73.  (m)  A  bequest  much  resembling  this 

(h)  This  was  held  not  to  pass  the  fee  :  occurred  in  Marsh  v.  Marsh,  I  B.  C.  C. 

see  post.  294,  where  a  testator  bequeathed  per- 

(i)  See  accord.  Wight  v.  Leigh,  15  sonalty  in  trust  for  W.  for  life,  and  after 

Ves.  564,  post.  his  decease  to  his  eldest  son  and  his  heirs 

(k)  The  eldest  surviving  son  of  S.  K.  for  ever  ;  and  in  case  of  their  death  with- 

left  only  a  daughter.  ]  out  issue,  then  over  to  A.  ;  and  it  was 

(1)  8  T.  E.  5.  See  also  Parr  v.  held  that  the  two  gifts  to  the  son  and  A. 

Swindclz,  post.  were  alternative.  The  word  "their" 
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CRAP.  XL.  intention  being  that  B.  and  his  issue  should  not  become  entitled 
until  the  male  issue  of  A.  should  have  become  extinct,  A.  took 
an  estate  tail  by  implication,  and  then  the  limitations  were  to 
be  read  to  A.  for  life,  remainder  to  the  eldest  son  in  tail  male 
(not  in  fee-simple,  as  had  been  contended),  with  remainder  to 

A.  in  tail  male,  with  remainder  over.     Lawrence,  J.,  referred  to 
the  cases  of  Attorney -General  v.  Sutton  and  Langley  v.  Baldwin, 
as  warranting  this  construction  (n). 

Gift  over  of  [The  principle  of  the  foregoing  authorities  is  applicable  to  the 

offcsue  of6^  analogous  case  of  an  express  limitation  to  issue  extending  only  to 

a  portion  only  a  part  of  the  land  which  forms  the  subject  of  the  devise  over 

vi^usi/'iimited  ' { in  default  of  issue : "  in  order  to  effectuate  the  intention  of  the 

to  A.'s  issue,  testator  (implied  in  the  latter  gift),  that  the  whole  of  the  land 

A.  takes  estate  . 

tail  in  the  other  should  be  enjoyed  by  the  issue,  it  is  necessary  to  hold  that  the 
portion.  ancestor  takes  an  estate  tail  under  the  words  "  in  default  of 

issue."  Thus,  in  the  case  of  Franks  v.  Price  (o),  lands  were 
devised  to  A.  and  B.,  for  their  lives,  as  tenants  in  common,  and 
if  A.  died  before  B.,  leaving  no  issue  male,  the  whole  was  given 
to  B.  for  life  ;  but  if  A.  should  die  in  his  lifetime  leaving  issue 
male,  then  A/s  moiety  was  given  to  his  sons  successively  in  tail 
male,  remainder  to  B.  for  life,  with  remainder  to  B/s  sons  suc- 
cessively in  tail  male;  and  a  similar  provision  was  made,  mutatis 
mutandis,  in  case  B.  should  die  before  A.:  and  "in  case  A.  and 

B.  should  both  die  without  leaving  issue  male,  or  such  issue  male 
should  die  without  leaving  issue  male,"  the  whole   was   given 
over.     Under  these  limitations,  it  will  be  seen  that  in  none  of  the 
events  provided  for  could  the  issue  of  the  survivor-of  A.  and  B. 
take  the  share  of  their  ancestor  by  express  limitation  :  for  the 
only  limitation  applicable  to  that  share  was  to  operate  solely  in 
the  event  of  the  ancestor  predeceasing  the  other.     Therefore, 
whether  A.  or  B.  died  first,  one  moiety  of  the  land  was  undis- 
posed of  by  direct  devise.     It  was  held,  therefore,  after  much 

•was  assumed  to  mean  his,  and  the  word  for  life  a  power  of  appointing  portions  to 

"issue"  to  denote  son.  his  daughters  in  case  of  there  being  no 

(n)  It  is  to  be  observed  that  in  the  son  (combined  with  another  event),  and 

case  of  Langston  v.  Pole,  2  M.  &  P.  490,  also  limited  portions  to  the  testator's  own 

where  the  devise  was  nearly  the  converse  daughters   in  similar  terms  ;  but  as  the 

of  that  in  the  two  cases  in  the  text  (the  first  son  was  considered  upon  the  whole 

testator  having  passed  by  the  first  son  of  will  to  be  tenant  in  tail  by  implication, 

the  devisee  for  life,  and  then  proceeded  the   case  has   been   stated  in  a  former 

to  devise  the  property  to  his  second  and  chapter  as   exemplifying   this   doctrine, 

other  sons  in  tail),  the  first  son  was  held  (Vide  ante,  Vol.  I.  Chap.  XVI.  sect.  1). 
to  take  an  estate  tail  by  force  of  the  in-  [(o)  6  Scott,    710,  5  Bing.  N.   C.   37, 

tention  collected  from  the  subsequent  part  3  Beav.  182  ;  and  see  Allanson  v.  Cli- 

of  the  will,  which  reserved  to  the  devisee  therow,  1  Ves.  24. 
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argument,  that  tlie  words  introducing  the  devise  over  had  the      CHAP.  XL. 
effect  of  creating  an  implied  estate  tail  in  remainder  expectant 
on  the  estates  conferred  by  those  devises  (p).] 

Even  where  the  prior  devise  runs  through  the  whole  class  Rule  where 
of  sons  or  children  in  succession,  yet,  if  they  take  life  estates 


only,  there  seems  less  disposition  to   hold  subsequent  words  dren  are  for  life 

importing  a  failure  of  issue  to  refer  exclusively  to  the  objects 

of  such   devise,   than  where   (as  in  the  preceding  cases)   the 

prior  devise  confers  estates  of  inheritance  ;  and  accordingly  we 

find  in  several  instances  of  this  nature  the  words  in  question 

have  been  held  to  create  an  estate  tail  in  the  prior  devisee. 

Thus,  in  Wight  v.  Leigh  (q),  where  A.  devised  all  her  real  To  A;  for  life, 
estates  in  Surrey  to  her  husband  B.,  in  case  he  survived  her,  first  and  other 
during  his  life;  and  after  B.Js  decease  she  gave  the  said  Surrey  ^Hn  default 
estates  to  C.,  and  after  his  death  to  his  first  and  other  sons;  of  issue  male 
and  in   default  of  male  issue,  then  she  gave  the  said  estates  J^te  £^~ 
unto  the  eldest  and  other  daughters  of  C.,  and  to  their  heirs  tail  raised  by 
male  for  ever,  on  condition  that  they  should  take  the  name  of 
W.,  and  no  other.     C.  (who  had  a  son  and  three  daughters) 
claimed  an  immediate  estate  tail;  against  which,  however,  it 
was  contended,  that  by  giving  the  father  an  estate  tail,  the 
Court  would  expunge  the  limitation  to  the  first  and  other  sons, 
which  was  a  descriptio  personal  as  much  as  a  limitation  to  an 
existing  son  by  name,   pointing  also  to  that  order  in  which 
estates  are  usually  limited,  with  a  view  to  succession  according 
to  priority  of  birth  :  and  that  the  words  "  in  default  of  issue 
male"   might  be  applied,   not   to    C.,   but   to  the  immediate 
antecedent,    the   first   and   other   sons;    a   construction   more 
grammatical,   more   consistent   with   the   general  plan  of  the 
devise,  and  approaching  as  near  as  could  be  to  the  ordinary 
language  and  course  of  settlement;  but  Sir  W,  Grant,  M.  E., 
decided  that  C.  took  an  immediate  estate  tail.     He  said  that 
the  evident  intention  of  the  testatrix  was  to  prefer  all  the  male 
issue  of  somebody,  either  of  the  plaintiff,  or  of  his  first  and 

[(p)  It  should  seem  that  the   M.   R.  moieties,  with  cross  remainders  in   tail 

(Lord  Langdale)    considered    that    the  male.     His  Lordship  did  not  advert  to 

words  in  the  text  distinguished  by  italics  this  point  (which  is  one  of  cossiderable 

had  the  effect  of  giving  to  A.  &  B.  either  nicety),  conceiving  probably  that  B.  was 

successive  estates  tail  male  by  implication  entitled  in  either  case.] 
in  the  entirety  (as  in  Tenny  v.  A  gar  and  (q)  15  Yes.  564.     [See  also  per  Lord 

Romilly  v.  James,   ante,  Vol.  I.   Chap.  Kingsdown,   Towns   v.    Wentivortk,    11 

XVII.    s.    6),    or  (as   seems    more  pro-  Moo.  P.  C.  C.  546. 
bable)  estates  in  tail  male  in  respective 

VOL.  IT.  G  a 


450 


WORDS    IMPORTING    FAILURE    OF    ISSUE, 
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Observations 


To  A.  for  life, 

heiBcMldren°- 
if  A.  die  with- 


estate  tail  in 

remainder  in  A. 


otlier  sons,  to  the  daughters;  but  she  had  not  given  such  an 
interest  to  any  one  as  would  enable  male  issue  generally  to 
take,  for  all  that  was  given  to  the  plaintiff  was  what  amounted 
in  law  to  an  estate  for  life,  and  so  it  was  with  regard  to  the 
estates  given  to  his  first  and  other  sons.  It  was  necessary, 
therefore,  in  order  to  effectuate  the  general  intention  in  favour 
of  issue  male,  to  consider  some  of  the  antecedent  takers  as 
having  by  implication  such  an  estate  as  would  enable  all  the 
issue  male  to  take,  which  could  only  be  by  giving  an  estate  tail 
either  to  the  father  or  to  his  first  and  other  sons.  The  male 
issue  intended  must,  his  Honor  thought,  be  the  male  issue  of 
the  father,  not  of  the  sons.  Nothing  was  before  mentioned  of 
any  issue  male  of  the  sons,  whereas  there  was  a  certain  descrip- 
tion of  male  issue  of  the  father  before  spoken  of,  viz.  his  first 
and  other  sons  (r)  . 

In  this  case  the  word  "  estate"  was  sufficient  per  se  to  vest 
^e  ^ee  i*1  *ne  sons  >  a  circumstance  which  escaped  attention  ; 
[but  it  appears  to  be  a  conclusive  argument  against  its  having 
that  operation,  that  in  the  probable  event  of  the  limitation  to 
the  first  son  vesting  in  him  all  the  subsequent  limitations  would 
be  annihilated  (5).] 

But  although  the  devise  to  the  sons  was  (as  assumed  by  Sir 
W.  Grant)  capable  of  conferring  estates  for  life  only,  there  was 
no  apparent  reason  why  such  devise  should  be  sacrificed,  in 
order  that  the  parent  might  take  an  estate  tail.  What  pre- 
vented the  following  construction  of  the  limitations  ?  To  the 
parent  for  life,  with  remainder  to  the  first  and  other  sons  for 
life,  with  remainder  to  the  parent  in  tail.  For  such  a  con- 
struction, the  case  of  Doe  v.  Halley  would  even  then  have 
afforded  ample  authority  ;  but  the  attention  of  the  Master  of 
the  Rolls  does  not  appear  to  have  been  called  to  this  case,  or 
indeed  to  the  suggested  mode  of  constructing  the  will,  which, 
however,  is  now  exemplified  in  two  more  recent  cases.  One  of 
these  is  Parr  v.  Swindels  (t),  where  a  testator  devised  certain 
messuages  to  his  daughter,  Mary  Parr,  for  life,  and  after  her 
decease,  unto  and  equally  between  the  children  of  his  said 
daughter,  to  take  as  tenants  in  common  ;  and  in  case  she  should 
die  without  leaving  any  lawful  issue,  then  the  testator  devised 


[(r)  See  Key  v.  Key,    4  D.  M.  &  Gf. 
73,  ante,  p.  447. 
(s)  Key  v.  Key,  4D.  M.  &  GK  81,  82. 


See  also  Martin  v.  McCausland,  4  Ir. 
Law  Rep.  340.] 
(t)  4  Russ.  283. 
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the  premises  among  the  children  of  his  daughters,  Charlotte  CHAP.  XL. 
and  Hannah.  Sir  J.  Leach,  M.  R.  :  "  The  plain  intention  of 
the  testator  was,  that  this  property  should  not  go  over  until 
the  failure  of  the  issue  of  Mary  Parr;  and  to  effectuate  this 
intention  an  estate  tail  in  her  must  be  implied.  It  is  to  be 
considered,  whether  that  estate  is  to  be  immediate  in  her,  or 
in  remainder  after  estates  for  life  to  her  children.  If  the 
intention,  that  the  property  should  not  go  over  to  the  children 
of  Charlotte  and  Hannah  until  there  was  a  failure  of  issue  of 
Mary,  could  not  be  effectuated  without  giving  an  immediate 
estate  tail  to  Mary,  there  is  in  the  books  sufficient  authority  to 
warrant  that  construction.  But  as  that  purpose  will,  in  this 
case,  be  equally  accomplished  by  an  estate  tail  in  remainder  to 
Mary,  after  the  life  estates  given  to  the  children,  I  am  of 
opinion  that  the  better  construction  is,  that  Mary  takes  an 
interest  for  life,  with  remainder  to  her  children  as  tenants  in 
common  for  life,  remainder  to  Mary  in  tail.  This  construction 
will  give  effect  to  all  the  words  of  the  will"  (u). 

But  this  construction,  however  strongly  recommended  by  its  Referential  con- 
convenience  as  letting  in  the  whole  line  of  issue,  by  giving  an 


estate  tail  to  the   parent,   without   sacrificing    the    preceding  daughters  in 

,  .,  ,  ,^,  .,    .       prior  devise 

express  gift  to  sons,  daughters,  or  children,  did  not  prevail  in  took  life  estcite 

the  case  of  Bennett  v.  Lowe  (x),  where  a  testatrix  devised  only' 
certain  freehold  messuages  to  A.  and  his  heirs,  in  trust  to  pay 
certain  life  annuities,  and,  after  the  decease  of  the  annuitants, 
upon  trust  to  pay  the  rents  to  four  females,  for  their  separate 
use  ;  and,  in  case  any  of  the  said  four  persons  should  happen  to 
depart  this  life,  leaving  a  daughter  or  daughters,  it  was  declared 
that  the  share  or  interest  of  her  or  them  so  dying  should  go 
to  such  daughters  as  they  should  be  in  seniority  of  age  and 
priority  of  birth  :  Provided  always,  that  in  case  any  of  them 
should  happen  to  depart  this  life  without  issue  in  the  lifetime  of 
the  annuitants,  then  the  testator  ordered  that  the  share  or 
interest  of  her  or  them  so  dying  be  paid,  applied  and  disposed 
of  to  certain  other  persons  in  succession,  as  they  the  said 
devisees  (naming  them)  should  depart  this  life.  On  a  case 
from  Chancery,  the  questions  for  the  opinion  of  the  Court 
were,  first,  what  estates  the  four  female  devisees  took;  and, 
secondly,  what  estates  passed  to  their  daughters.  It  was  con- 
tended, that  the  word  "issue,"  occurring  in  the  devise  over, 

(u)  8  T.  E.  10.  (x)  5  M.  &  Pay.  485,  7  Bing.  535. 
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Kemarks  on 
Bennett  v. 
Lowe. 


meant  the  issue  before  referred  to,  namely,  the  daughters,  and 
might  be  read  as  if  the  word  such  had  been  introduced ;  and 
that,  to  hold  the  words  to  refer  to  an  indefinite  failure  of  issue, 
would  defeat  the  testatrix's  intention,  which  evidently  was, 
that  female  issue  should  be  preferred  to  male  issue,  and  that 
they  should  take  in  succession, — objects  which  were  quite 
incompatible  with  giving  the  first  four  takers  an  estate  tail,  as 
then  the  male  issue  would  take  in  preference  to  the  females, 
and  the  latter  would  take  (if  at  all)  concurrently.  It  was 
observed,  that  the  limitation  over  was  not  to  take  effect  on  a 
dying  without  issue  generally,  but  only  in  a  particular  event, 
i.  e.  on  the  death  of  any  of  the  females  without  daughters  in 
the  lifetime  of  the  annuitants.  The  Court  certified  an  opinion, 
that  the  four  devisees  took  estates  for  life  only,  and  that  their 
daughters  took  estates  for  life  on  the  decease  of  their  parents 
respectively.  The  four  devisees  survived  the  annuitants;  and 
it  was  held,  that,  subject  to  the  estates  for  life,  the  fee  passed 
by  the  residuary  clause. 

The  precise  grounds  on  which  the  Court  arrived  at  this 
conclusion  do  not  distinctly  appear;  but  we  may  infer,  from 
the  tenor  of  the  arguments  at  the  bar,  and  the  few  remarks 
which  fell  from  the  Bench,  that  it  was  thought  that  the  issue 
referred  to  in  the  clause  in  italics  were  the  daughters,  who 
were  the  objects  of  the  preceding  devise.  The  case  of  Parr 
v.  Swindels  was  not  cited,  and  probably  was  then  not  in  print. 
Had  any  construction,  supported  by  authority,  been  suggested, 
by  which  the  words  in  question  might  have  received  their 
ordinary  and  established  signification,  without  interfering  with 
the  intention  to  prefer  the  daughters,  and  give  them  estates 
in  succession,  the  Court  would,  in  all  probability,  gladly  have 
adopted  it.  One  peculiarity  in  this  case  deserves  notice, 
namely,  that  the  devise  over  was,  on  the  failure  of  the  issue 
within  a  definite  time,  namely,  the  death  of  the  annuitants; 
but  this  was  very  faintly  adverted  to,  and  would,  it  should 
seem,  have  no  other  effect  upon  the  construction  than  to  render 
the  devise  over  contingent  on  the  failure  of  the  issue  of  the  prior 
devisee  (i.e.  the  determination  of  the  estate  tail)  within  the 
prescribed  period ;  it  would  not,  it  is  conceived,  prevent  such 
prior  devisee  from  taking  an  estate  tail  (y). 


[(y)  But  see  Doe  v.  Chaffey,  16  M.  & 
Wels.  664,  where,  under  a  devise  to  A. 


and  his  heirs,  and  if  he  die  without  an 
heir  lawfully  begotten  and  without  sur- 
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The  other  of  the  two  cases  before  alluded  to,  is  the  much-  CHAP.  XL. 
discussed  case  of  Doe  d.  Gallini  v.  GaHini(z),  which  was  as 
follows  : — A  testator  devised  certain  lands  of  which  he  was 
seised  in  fee,  to  trustees  and  their  heirs,  upon  trust,  as  to  part, 
to  permit  his  son  A.  to  receive  the  profits  for  life,  and,  as  to 
other  parts,  to  permit  his  two  daughters  and  his  son  B.  to 
receive  the  profits  for  life,  and  also  upon  trust,  during  the  Remainder  in 
lives  of  his  said  children,  to  preserve  contingent  remainders;  tte 'mren?  ex- 
and,  after  the  decease  of  any  or  either  of  his  said  children,  he  pectant  on  es- 
devised  the  estate  to  him  or  them  limited  for  life  as  aforesaid,  devised  to  the 
unto  all  and  every  his,  her  or  their  child  or  children  living  at  issue> 
the  time  of  his,  her  or  their  decease,  or  born  in  due  time 
afterwards,  for  their  lives  as  tenants  in  common ;  but,  never- 
theless, with  an  equal  benefit  of  survivorship  among  the  rest 
of  the  said  children,  if  more  than  one,  and  if  any  of  them 
should  die  without  leaving  issue,  the  child  or  children  of  each 
of  his  said  sons  and  daughters  taking  the  rents  and  profits  of 
his,  her  or  their  parent's  estate  only;  and  from  and  after  the 
decease  of  all  the  children  of  each  (a)  of  his  said  sons  and 
daughters  without  (b)  issue,  the  testator  devised  the  estates  to 
them  respectively  limited  as  aforesaid,  unto  and  among  all  and 
every  the  lawful  issue  of  such  child  or  children  (during  their 
lives)  as  tenants  in  common,  and  to  descend  in  like  manner 
to  the  issue  of  his  said  sons  and  daughters  respectively,  so 
long  as  there  should  be  any  stock  or  offspring  remaining ;  and 
for  default  or  in  failure  of  issue  of  any  of  his  said  sons  and 
daughters,  the  testator  devised  the  estates  so  limited  to  him, 
her  or  them  dying  without  issue,  unto  the  survivors  of  his  said 
sons  and  daughters  during  their  respective  lives,  in  equal  shares 
as  tenants  in  common ;  and  after  their  respective  deaths,  he 
devised  the  same  to  the  children  of  the  survivors  of  his  said 
sons  and  daughters  during  their  respective  lives  as  tenants  in 
common,  with  such  benefit  of  survivorship  as  aforesaid,  and, 
after  the  decease  of  all  of  them,  to  the  issue  of  such  children, 
in  like  manner  as  he  had  before  devised  the  original  estate  of 
«ach  of  his  said  sons  and  daughters ;  and  for  default  or  in 
failure  of  issue  of  all  his  said  sons  and  daughters,  except  one, 

[viving  his  father  and  mother,  then  over,  (a)   "Each"  was  apparently  inserted 

A.  was  assumed  to  take  the  fee  with  an  by  mistake  for  "any  "  or  "  either." 

executory    devise   over.     And  see  ante,  (b)  The    -word    "without"    was    evi- 

p.  302,  n.  (d).]  dently  written  by  mistake  for  "leaving." 
(z)  5  B.  &  Ad.  621,  3  Ad.  &  Ell.  340. 
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CHAP.  XL.  the  testator  devised  all  his  said  estates  unto  his  only  surviving 
son  or  daughter  in  fee.  It  was  contended,  that  the  testator's 
children  took  immediate  estates  tail  by  force  of  the  words 
shewing  that  the  property  was  not  to  go  over  to  the  surviving 
children  until  a  total  failure  of  issue  of  any  deceased  child  or 
children ;  and  to  this  general  intention  any  particular  incon- 
sistent intention  ought  to  bend.  The  construction  decided 
upon  by  the  Court,  after  much  consideration,  was,  that  the  tes- 
tator's children  took  estates  for  life,  with  remainder  to  their 
respective  children  in  tail,  with  cross-remainders  in  tail 
between  the  grandchildren,  with  remainder  in  tail  to  the  parent 
Lord Denmarfs  (i.e.  the  testator's  children).  Lord  Denman,  C.  J.,  after  some 
*Do<rv?JGaUini.  prefatory  remarks,  said, — "The  argument  founded  upon  the 
whole  will  is,  that  the  testator  means  the  estate  left  to  each 
of  his  sons  and  daughters  to  go  to  the  whole  line  of  issue  of 
those  sons  and  daughters  respectively,  and  only  on  failure  of 
the  whole  line  of  issue  to  go  over,  and  this  on  account  of  the 
use  of  the  term  ( issue '  of  the  sons  and  daughters,  which  word 
( issue '  is  here  to  be  construed  (as  it  generally  is)  a  word  of 
limitation,  and  equivalent  to  the  term  '  heirs  of  the  body/  and 
as  embracing  the  whole  line  of  lineal  descendants ;  and  there- 
fore it  is  contended,  that  each  son  and  daughter  took  an  estate 
tail  in  the  portion  left  to  him.  But  if  the  term  'issue3  is  here 
a  word  of  limitation,  why  is  it  not  equally  so  in  the  part  in 
which  the  estate  is  given  over  to  the  surviving  children  of  the 
sons  and  daughters,  if  any  of  them  shall  die  without  leaving 
issue  ?  From  which  it  is  clear,  that  the  testator  does  not  mean 
the  survivors  to  take  till  failure  of  all  the  issue  of  the  deceased 
Implication  of  children.  If  the  term  '  issue '  has  here  the  same  meaning, 
remainder  in  then  the  children  living  at  the  time  of  the  death  of  the  sons 
and  daughters  respectively  must  take  estates  tail  as  tenants  in 
common  in  their  respective  shares,  with  cross-remainders  either 
for  life  or  in  tail  (which  it  is  unnecessary  to  decide),  with 
remainder  to  the  sons  and  daughters  in  tail  in  their  respective 
shares,  and  remainders  over ;  and  this  construction  makes  the 
least  sacrifice  of  the  testator's  declared  intention ;  it  preserves 
estates  to  all  his  grandchildren  living  at  the  death  of  his  sons 
and  daughters  as  tenants  in  common,  which,  it  is  clear,  the 
testator  intended  to  give ;  and  it  also  includes  the  descendants  of 
a  grandchild  dying  in  the  son's  or  daughter's  lifetime  (c),  though 

[(c)  To  include  these  descendants  may  be  considered  to  have  been  the  principal 
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the  estate  to  them  is  postponed  to  that  of  the  children  ;  and  it  CHAP.  XL. 
includes  all  the  issue  of  each  son  and  daughter  before  the 
estate  goes  over.  The  estate  tail  in  the  sons  and  daughters 
takes  effect  not  in  derogation  of,  but  by  way  of  remainder  on, 
the  express  estates  given  to  the  children  of  the  sons  and 
daughters,,  in  which  respect  it  resembles  the  case  of  Doe  d. 
Bean  v.  Halley(d).  It  is  true  that  these  grandchildren  cannot 
take  estates  for  life  as  the  testator  intended,  for  the  rule  in 
Shelley's  case  prevents  it  (e)  ;  nor  the  children  of  those  children 
estates  for  life  as  tenants  in  common,  for  the  rule  of  law  against 
perpetuities  prevents  that  ;  but  this  is  unavoidable,  and  no  con- 
struction can  carry  into  effect  all  the  testator  wished." 

A  writ  of  error  was  brought  in  the  Exchequer  Chamber,  and 
the  decision  of  the  Court  of  King's  Bench  was  there  unani- 
mously affirmed.  The  reasoning  of  Lord  Chief  Justice  Tindal 
(who  delivered  the  affirming  judgment)  bears  a  close  resem- 
blance to  that  of  Lord  Denman  in  the  Court  below.  After 
reading  the  concluding  passage  in  the  will  above  stated,  the 
Lord  Chief  Justice  said,  —  "  The  words,  undoubtedly,  if  they  had  Lord  Chief 
occurred  without  any  intervening  devise  to  the  grandchildren, 


would  have  been  sufficient  to  have  created  immediate  estates  ment  in  Gallini 

tail.     But  there  has  been  in  the  foregoing  part  of  the  will  not 

only  an  express  devise  to  the  grandchildren  for  life,  but  also 

words  sufficient  to  enlarge  such  estates  for  life  in  the  grand- 

children into  estates  tail.     Admitting,  therefore,  the  argument 

of  the  plaintiff's  counsel  to  be  just,  that,  if  we  give  to  the  words 

'  failure  of  issue/  when  applied  to  the  grandchildren  surviving, 

the  force  of  enlarging  their  estates  for  life  into  an  estate  tail,  we 

ought  to  give  the  same  effect  to  the  same  words  at  the  end  of 

the  devise,  when  applied  to  the  children  of  the  testator,  and, 

consequently,  their  estates  for  life  must  be  similarly  enlarged  j 

still  the  question  arises,  whether  such  estate  tail  in  the  sons  and 

daughters  of  the  testator  is  immediate,  or  whether  it  is  not  to 

be  postponed  until  after  the  estate  tail  in  the  children  of  such 

sons  and  daughters  has  taken  effect  ?    If  we  consider  the  clause 

of  the  will  last  referred  to  as  giving  an  immediate  estate  tail  to 

the  children,  the  previous  devise  to  the  grandchildren  as  tenants 

[object  of  giving  the  parents  an  estate  tail  take  a  life  estate  only,  consistently  with 

in  remainder,  and  distinguishes  this  case  the  intention  that  the  estate  should  de- 

from  Blaclcborn  v.  JSdgley,  1  P.  W.  605.]  volve  to  the  issue  or  heirs  of  the  body  of 

(d)  8  T.  R.  5.  such  grandchildren. 

(e)  i.  e.  The  grandchildren  could  not 
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CHAP.  XL.  in  common  in  tail  is  defeated :  whereas,  if  we  hold  the  devise  to 
the  children  of  the  testator  to  be  an  estate  in  tail,  but  to  be  a 
devise  in  remainder  only,  in  that  case  the  limitation  for  life  to 
the  children  will  take  effect,  and  the  devise  to  the  grandchildren 
as  tenants  in  common  in  tail,  in  remainder ;  and  the  general 
remainder  over,  to  the  children  of  the  testator  in  tail,  will  also 
take  effect,  and  will  effectually  secure  the  descent  of  the  pro- 
perty in  the  line  of  the  testator's  family,  as  long  (to  use  the 
testator's  own  expression  in  his  will)  as  'there  shall  be  any 
stock  or  offspring  of  the  testator  remaining/  '• 

Remarks  on  These  cases  would  seem  to  lay  down  the  sound  and  reasonable 

rule,  that  where  an  estate  is  devised  to  a  person  for  life,  with 
remainder  to  his  children,  or  to  his  sons  or  daughters,  with  a 
devise  over  on  the  failure  of  the  issue  of  the  devisee  for  life,  and 
the  latter  words  are  held  to  create  an  estate  tail  in  the  parent 
(but  which  they  will  do  only  under  a  will  which  is  subject  to  the 
old  law),  the  devise  to  the  children,  sons  or  daughters,  is  not 
unnecessarily  and  wantonly  sacrificed  to  this  object;  but  the 
parent,  i.  e.  the  devisee  for  life,  takes  an  estate  tail  in  remain- 
der, expectant  on  the  determination  of  the  prior  estates  of  his 
children,  sons  or  daughters  (as  the  case  may  be).  And  there 
seems  to  be  no  reason  why  this  construction  should  not  prevail 
as  well  where  the  prior  devise  to  the  children's  sons  or  daughters 
confers  estates  tail  in  remainder,  expectant  on  the  parent's  life 
estate,  as  where  those  devisees  take  estates  for  life,  unless  the 
cases  of  Bamfield  v.  Popham  and  Blackborn  v.  Edgley  should  be 
considered  as  conclusive  authorities  against  such  a  construction. 
Indeed,  in  the  case  of  Doe  v.  Gallini,  the  children  of  the  testa- 
tor's sons  and  daughters  were  held  to  take  estates  tail  in  the 
first  instance,  with  remainder  in  tail  to  the  sons  and  daughters ; 
as,  notwithstanding  the  apparent  restriction  of  the  estates  of 
such  issue  to  life  estates,  they  were  held  to  take  estates  tail  by 
force  of  the  word  "issue,"  as  a  word  of  limitation,  strongly  aided 
by  the  context. 

Remark  upon  [The  reader  will  now  at  once  perceive  how,  in  the  case  of  Doe 
v.  Hopkinson  (/),  the  Court  might  have  escaped  doing  violence 
to  the  express  words  of  contingency  contained  in  the  gift  to  the 
children,  the  limitation  might  have  been  held  to  run  thus :  to 
the  ancestor  for  life  with  contingent  remainder  in  fee  to  his 
children  living  at  his  death,  with  alternative  contingent  remain* 

[(/)  5  Q.  B.  223,  ante,  r.  444.] 
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[der  to  the  ancestor  in  tail  with  remainder  over.     The  decision      CHAP.  XL. 
as  it  stands  violates  principles  deducible  from  two  distinct  lines 
of  cases.] 

3.  An  examination  of  the  preceding  cases  will  suffice  to  shew  General  re- 
how  numerous,  and,  in  some  instances,  how  refined,  are  the  ^m a  cases?" 
distinctions  upon  which  the  construction  of  words  importing  a 
failure  of  issue  depends.  They  cannot,  it  is  conceived,  but 
suggest  the  wish,  that  these  words  had  been  more  strictly 
confined  to  the  office  of  merely  connecting  the  two  limitations 
between  which  they  are  interposed  :  and  that  whenever  the 
preceding  devise  embraced  any  class  of  issue,  they  had  been 
considered  as  referential  to  those  objects,  which  is  the  established 
rule  in  regard  to  the  expression  such  issue.  The  application  of 
this  rule  to  the  cases  under  consideration  would  have  required 
only  the  implication  of  the  word  "  such/'  Though,  in  the  state 
of  the  authorities,  it  may  seem  dangerous  to  advance  any  general 
conclusions  upon  the  subject,  the  writer  ventures  to  submit  the 
following  propositions,  as  deducible  from  the  cases ;  in  framing 
which,  to  avoid  the  risk  of  misleading  the  reader,  he  has  cau- 
tiously adhered  to  the  circumstances  of  the  several  cases,  without 
extending  his  propositions  to  others  apparently  within  the  scope 
of  the  principle. 

1st.  That  the  words,  in  default  of  issue,  or  expressions  of  a  Conclusions 
similar  import,  following  a  devise  to  children  in  fee-simple,  mean 
in  default  of  children  [and  following  a  devise  to  children  in  tail, 
mean  in  default  of  children  or  of  issue  inheritable  under  the 
entail]  (y] .     This  is  free  from  all  doubt. 

2nd.  That  these  words  following  a  devise  to  all  the  sons 
successively  in  tail  male,  and  daughters  concurrently  [or  suc- 
cessively] in  tail  general,  [or  in  tail  special]  are  also  to  be 
construed  as  signifying  such  issue,  even  in  the  case  of  an  exe- 
cutory trust  (h) . 

3rd.  That  words  devising  over  the  property  on  failure  of  issue 
male,  following  a  devise  to  the  whole  line  of  sons  successively  in 
tail  male,  are  also  referential  to  those  objects  (i). 

(g)  Goodrigld  v.  Dunham,  Doug.  764,  ante,  p.  438  ;  Morse  v.  Marquess  of  Or- 

ante,  p.  435  ;  [Doe  v.  Duesbury,  8  M.  &  monde,  5  Mad.  99,  1  lluss.  382,  ante,  p. 

Wels.    514,    ante,    p.   439;]    Ginger  d.  438;  [Peyton  v.   Lambert,    8  Ir.  Com. 

White  v.  White,  Willes,  348  ;  [Baker  v.  Law  Rep.  485.] 

Tucker,  3  H.  of  L.  Ca.  106,  14  Jur.  771,  (i)  Bamfield  v.  Popham,  1  T.  \V.  54, 

ante,  p.  436.]  760,  1  Eq.  Ca.  Ab.  183,  2  Vein.  427, 

(h)  Blackborn  v.  Edghy,  1  P.  W.  600,  449. 
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CHAP.  XL.  [4 th.  That  where  the  children  take  a  life  estate  only  the  words 

"  in  default  of  issue "  introducing  the  gift  over  will  create  an 
estate  tail  by  implication  in  the  parent  subject  to  the  children's 
life  estates  (k).'] 

5th.  That  where  there  is  a  prior  devise  to  a  definite  number  of 
sons  only  in  tail  male,  with  a  limitation  over  in  case  of  default 
of  issue  or  issue  male  of  the  parent,  an  estate  tail  will  also  be 
implied  in  the  parent,  in  order  to  give  a  chance  of  succession  to 
the  other  sons  (/) . 

6th.  That  in  the  case  of  executory  trusts,  words  importing  a 
dying  without  issue,  following  a  devise  to  the  first  and  other  sons 
of  a  particular  marriage  in  tail  male,  authorize  the  insertion  of 
a  limitation  to  the  parent  in  tail  general,  in  remainder  expectant 
on  those  estates  (m). 

7th.  That  such  words  (whether  they  refer  to  issue  or  issue 
male),  succeeding  a  devise  to  the  eldest  son  [for  life  or]  in  tail, 
are  not  referable  to  such  son  exclusively,  but  create  in  the  parent 
an  implied  estate  tail  (n),  in  remainder  expectant  on  the  estate 
[for  life  or  in]  tail  of  the  son  (o) ;  and  which  rule  also,  it  seems, 
applies  where  children  [only  who  survive  a  specified  period] 
take  estates  tail  (p) . 

8th.  That  the  circumstance  of  the  preceding  devise  to  children, 
&c.,  being  subject  to  a  contingency  (q),  [or  not  including  the 
whole  subject  of  the  devise  over  (r)  J  is  rather  unfavourable  to 
the  construction,  which  reads  words  importing  a  failure  of  issue 
to  refer  to  a  failure  of  the  objects  of  such  preceding  devise. 

This  statement  of  the  result  of  the  cases  may  somewhat  assist 
in  the  consideration  of  the  subject,  though  cases  are  incessantly 
occurring  which  present  new  circumstances,  and  give  rise  to 
nice  questions  on  the  application  of  the  rules  furnished  by  the 
preceding  authorities,  even  admitting  those  rules  to  be  free  from 
doubt.  The  reader  is  recommended,  before  he  unreservedly 
accedes  to  the  foregoing  propositions,  to  consult  the  cases  them- 

[(£)  Doe  v.  Gallini,  3  Ad.  &  Ell.  340,  [Key  v.  Key,  4  D.  M.  &  G.  73,]  ante, 

ante,  p.  458 ;  Parr  v.  Swindels,  4  Russ.  p.  447. 

283,  ante,  p.  450  ;  and  per  Lord  Kings-  (o)  Doe  d.  Sean  v.  Halley,  8  T.  E.  5, 

down,  Towns  v.    Wentworth,    11   Moo.  ante,  p.  -447. 

P.  C.  C.  546.]  (p)  Doe  v.  Gallini,  5  B.  &  Ad.   621, 

(1)  Langley  v.  Baldwin,  1  P.  W.  759,  3  Ad.  &  Ell.  340,  ante,  453. 

1  Eq.  Ca.  Ab.  185,   pi.  29,   1  Ves.    26  ;  (q)  Doev.  Lucraft,  8  Bing.  386,  1  M. 

Att.-Gen.  v.  Sutton,  1  P.  W.  754,  3  B.  &   Sc.    573;  Alexander  v.   Alexander, 

P.  C.  Toml.  75,  ante,  p.  445.  16  C.  B.  59,  [Doe  v.  Gallini,  supra,  n. 

(m)  Allanson  v.  Clitherow,  1  Ves.  24.  (p).~\ 

(n)  Stanley  v.  Lennard,    1  Ed.  87  ;  (rj  Franks  v.  Price,  6  Scott,   710,  5 
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selves,  in  order  that  he  may  see  how  far  the  construction  may      CHAP.  XL. 
have  been  aided  by  the  circumstances  of  the  particular  case. 

4.  It  may  be  useful,  in  this  place,  to  advert  to  the  doctrine  of  Doctrineof 
general  and  particular  intention  (s),  or,  to  speak  more  explicitly,  ^rti^ui 
that  supposed  rule  of  construction  by  which  the  particular  intent  tention. 
expressed  in  a  will  is  sacrificed  to  the  general  and  paramount 
intention  that  the  estate  shall  not  go  over  to  the  next  devisee 
until  the  issue  of  the  preceding  devisee  shall  have  become  extinct, 
and  which  has  been  considered  to  authorize  the  giving  to  such 
prior  devisee  an  estate  tail.     The  doctrine  occupies  so  conspi- 
cuous a  place  in  the  will-cases  of  one  period,  that  it  must  not 
be  dismissed  without  a  few  remarks. 

The  phrase  "  general  intention,"  in  the  above  sense,  was  first  Origin  of 
adopted  in  the  case  of  Robinson  v.  Robinson  (/),  where,  we  have 
seen,  the  Court  of  King's  Bench  held  the  devisee  to  take  an 
estate  tail  male ;  and  their  reason  for  this  construction  was 
expressed  to  be,  not  that  "  son  "  was  here  a  word  of  limitation 
(which  has  been  shewn  to  be,  and  which  Sir  Dudley  Ryder  (u]t 
before  whom  the  case  was  first  argued,  treated  as  the  ground  of 
the  decision),  but  to  "effectuate  the  manifest  general  intention 
of  the  testator."  Expressions  of  a  similar  nature  fell  from  Lord 
Wilmot,  C.  J.,  in  Roe  v.  Grew  (a?),  where  his  Lordship  is  made  to 
refer  the  determination,  that  the  devisee  was  tenant  in  tail,  to 
the  "  weightier "  intention  that  the  estate  was  not  to  go  over 
until  failure  of  his  male  issue,  and  not  to  the  more  simple  and 
obvious  ground  of  "issue"  being  a  word  of  limitation  in  the 
devise  itself,  which  was  the  reason  distinctly  advanced  by  two  of 
the  other  learned  Judges. 

The  next  mention  of  this  doctrine  is  by  Lord  Kenyon,  under 
whose  auspices  it  seems  to  have  first  grown  into  importance ; 
for  in  scarcely  a  single  instance  did  this  eminent  Judge  come 
to  the  conclusion,  that  a  person  took  an  estate  tail  under  a 
devise  to  him  and  his  issue,  or  to  him  and  the  heirs  of  the 
body  (y),  without  adducing  as  a  reason,  that  the  general  inten- 


Bing.  N.  C.  37,  3  Beav.  182.  1756. 

(s)  See  a  masterly  and  extended  dis-  (x)  Ante,  395. 

sertation  on  this  doctrine  in  Mr.  Hayes's  (y)  See  Doe  d.  Blandford  v.  Applin, 

Inquiry,  284  to  365.  4  T.  R.  87,  ante,  403  ;  Dennd.  Webb  v. 

(«)  Ante,  378.  P-uckey,    5  ib.  303,   ante,  398  ;   Doe  d. 

(u)  He   died  pending  the  cause,  and  Candler  v.  Smith,  7  ib.  531. 
was   succeeded   by    Lord    Mansfield    in 
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particular  in- 
tention. 


tion,  to  which  the  particular  intent  must  give  way,  required 
such  a  construction,  generally  referring  to  Robinson  v.  Robinson 
and  Roe  v.  Grew ;  though  his  Lordship  was  not  always  consistent 
in  his  mode  of  treating  the  former  case  (z). 

But  it  will  be  asked  what  is  the  "  particular  intent "  which  is 
thus  to  be  sacrificed  ?  In  the  certificate  of  the  Court  of  King's 
Bench,  in  Robinson  v.  Robinson,  no  particular  intent  is  referred 
to;  but  Wilmot,  C.  J.,  who  first  introduced  the  expression  in 
Roe  v.  Grew,  appears  to  have  meant  by  it  simply  the  estate  for 
life ;  and  so,  it  would  seem  from  his  language,  did  Lord  Kenyan, 
in  Doe  v.  Applin  (a)  and  Denn  v.  Puckey  (b).  In  this  sense, 
however,  it  is  merely  descriptive  of  the  operation  of  the  rule  in 
Shelley's  case  (c) ;  for  the  sole  reason  why  the  intention  to  give 
an  estate  for  life  cannot  consist  with,  but  must  be  sacrificed  to> 
the  design  of  letting  in  a  line  of  issue,  is,  that  that  rule  will  not 
permit  a  person  to  be  tenant  for  life,  and  his  heirs  or  the  heirs 
of  his  body  (which  is  the  construction  of  "issue"  when  used  as 
a  word  of  limitation)  to  be  purchasers  in  the  same  will.  But  if 
this  be  all  that  is  meant  by  the  expression  "  particular  inten- 
tion/' for  what  reason  is  this  ambiguous  and  not  very  accurate 
phraseology  employed  in  referring  to  the  operation  of  such  a 
well-known  and  familiar  rule  of  law  ?  And  why  is  the  case  of 
Robinson  v.  Robinson  to  be  exclusively  cited  for  the  purpose, 
when  any  one  of  the  multitude  of  decisions  illustrating  the  rule 
would  have  been  equally  in  point  ?  It  is  manifest,  indeed,  from 
the  use  which  Lord  Kenyan  made  of  this  case,  that  he  sometimes, 
at  least,  included  in  the  phrase  "  particular  intent,"  an  express 
gift  to  a  particular  degree  of  issue ;  and  this  is  the  more  evident 
from  his  observations  in  Doe  d.  Candler  v.  Smith  (d),  where,  after 
reading  the  devise  to  "  heirs  of  the  body  "  as  a  gift  to  children, 
he  sacrificed  this  intent  to  the  "  general  intention  "  that  "  all 
the  progeny  of  those  children  should  take  before  any  interest 
should  vest  in"  the  devisees  over,  and  accordingly  held  the 
parent  to  be  tenant  in  tail  (e).  Now,  if  his  Lordship  were 
authorized  to  construe  "heirs  of  the  body"  as  designating 


(2)  Ante,  pp.  378,  379. 

(a)  4  T.  R.  87. 

(b)  5  T.  R.  303. 

(c)  As    to    which,    see    ante,    Chap. 
XXXVI. 

(d)  7  T.  R.  532,  ante,  355. 

(e)  Mr.   Justice  Grose,  too,   in  Doe  v. 
Cooper,  1  East,   229,  ante,   p.  404,   as- 


sumed the  word  "issue"  in  the  devise 
to  mean  children,  and  then  that  it  was 
to  give  way  to  the  intent,  appearing  by 
the  words  introducing  the  devise  over, 
to  let  in  all  the  descendants.  ,  Both 
branches  of  this  hypothesis  are  equally 
untenable. 
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children  (/),  on  what  sound  principle,  or  even  plausible  pretence,  CHAP.  XL. 
was  the  express  devise  to  the  children  to  be  sacrificed  to  the 
intention  inferred  from  the  words  introducing  the  devise  over  ? 
To  assign  to  these  words  such  an  operation,  is  to  set  up  an 
intention  collected  merely  by  inference  from  phrases  of  an  am- 
biguous character,  against  an  intention  clear,  express,  and 
unequivocal ;  and  when,  too  (which  constitutes  the  great  force 
of  the  absurdity),  there  is  no  incompatibility  or  incongruity  in  the 
two  limitations.  That  an  implied  estate  tail  in  the  parent  in 
remainder  after  an  estate  tail  in  the  children  is  perfectly  consistent 
with  such  an  estate  in  them,  and  would  attain  the  object  of 
letting  in  all  the  descendants  of  the  first  taker  equally  well  with 
an  immediate  estate  tail,  is  too  palpable  for  serious  argument. 
The  one  undoubtedly  is  distinct  from3  but  not  in  the  least 
repugnant  to,  the  other.  It  is  evident,  therefore,  that  to  have 
struck  out  one  of  these  limitations  would  have  been  an  unwar- 
rantable interference  with  the  express  language  of  the  testator, 
not  called  for  by  the  necessity  of  the  case,  and  in  direct  contra- 
vention of  the  rule  which  requires  that  effect  should  be  given,  if 
possible,  to  every  part  of  a  will.  It  is  satisfactory  that  the  case 
of  Doe  d.  Gaudier  v.  Smith  may  be  supported  on  irrefragable 
grounds,  independently  of  any  such  doctrine ;  for,  as  it  is  now 
established  that  the  words  "  heirs  of  the  body,"  in  such  a  con- 
text, cannot  be  read  children  (g]t  the  whole  assumption  upon 
which  the  Court  proceeded  fails,  and  the  case  is  clearly  right 
upon  the  uncontrolled  operation  of  "  heirs  of  the  body "  as 
words  of  limitation ;  but  this,  while  it  sustains  the  authority  of 
the  case  deprives  the  doctrine  of  all  the  sanction  which  that 
authority  would  have  communicated.  Nor  is  this  all :  many  of 
the  cases  antecedently  stated  afford  negative  authority  against 
it ;  for  it  is  observable  that  in  Langley  v.  Baldwin  (h),  Attorney - 
General  v.  Sutton  (i),  and  Stanley  v.  Lennard  (k),  where  estates  tail 
were  raised  in  the  parent  by  the  effect  of  the  words  introducing 
the  devise  over,  not  a  word  is  said  of  sacrificing  the  devise  to 
the  sons  to  this  object.  On  the  contrary,  in  Attorney -General 
v.  Sutton,  those  who  argued  for  this  construction  evidently  con- 
sidered that  the  ulterior  estate  of  the  parent  was  to  take  effect 
as  a  remainder  expectant  on  the  estate  tail  of  the  sons.  In 

(/)  But  as  to  which,  see  ante,  p.  404.          (i)  Ib.  754,  3  B.  P.  C.  Toml.  75,  ante, 

(#)  Ante,  Chap.  XXXVII.  p.  445. 

(h)  1  P.  W.  759,  ante,  p.  445.  (£)  1  Ed.  87,  ante,  p.  446. 
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CHAP.  XL.      Allanson  v.  Clitherow  (/),  too  (where,  however,  the  trust  was 
executory),  this  construction  was  expressly  adopted.     But  the 
most  conclusive  authority  against  the  doctrine  in  question  is 
Doe  d.  Bean  v.  Halley  (m),  where  even  Lord  Kenyan,  its  most 
strenuous  champion,  held,  that  the  estate  tail  raised  by  impli- 
cation in  the  parent  took  effect  by  way  of  remainder,  after,  and 
not  in  derogation  of,  the  express  devise  to  the  eldest  son. 
Lord  Kenyan's       In  this  case,  indeed,  his  Lordship  seemed  to  be  on  the  point  of 
of  ^doctrine  aPPtymg  *n  practice  the  doctrine  which  he  had  been   so  long 
in  Doe  v.  maintaining  in  theory;  for  he  said,  "  We  have  our  choice  of  two 

constructions  to  effectuate  the  testator's  general  intent,  either  to 
give  an  immediate  estate  tail  to  A.,  which  would  violate  the  par- 
ticular intent  of  the  devisor,  or  (and  to  which  construction  I 
incline)  to  say  that  he  took  an  estate  for  life,  remainder  in  tail  to 
his  eldest  son,  remainder  in  tail  to  the  father,  in  order  to  let  in 
all  his  issue  male/'  To  have  expunged  the  devise  to  the  eldest 
son  in  this  case  would  have  been  a  practical  illustration  of  the 
doctrine  in  question ;  and  his  Lordship,  in  refusing  to  do  so, 
virtually  negatived  its  existence,  and  thereby  established,  not 
the  prevalence  of  the  general  over  the  particular  intent,  but  the 
triumph  of  sound  sense  and  legal  principles  over  one  of  the 
absurdest  doctrines  that  was  ever  advanced.  His  Lordship, 
however,  added,  "  In  deciding  this  case,  I  will  not  abandon 
the  general  rule  recognised  and  acted  upon  in  Robinson  v, 
Robinson" 

This  observation  shews,  first,  that  Lord  Kenyan  suspected 
that  his  decision  might  be  considered  to  encroach  upon  the 
doctrine  which  he  had  taken  such  pains  to  rear  upon  the  autho- 
rity of  this  case ;  and,  secondly,  that  he  regarded  Robinson  v. 
Robinson  as  a  case  in  which,  by  holding  the  parent  to  be  imme- 
diate tenant  in  tail,  the  devise  to  the  son  as  a  designated  object 
was  sacrificed  to  the  "  general  intent/'  appearing  by  the  subse- 
quent words  (n),  which  is  the  only  view  in  which  it  can  possibly 
be  considered  as  coming  into  collision  with  Doe  v.  Halley,  where 
the  devise  to  the  eldest  son  was  preserved.  If  that  case  supported 
any  such  doctrine  (but  which  the  writer  trusts  he  has  satisfactorily 
shewn  it  does  not),  it  is  clearly  overruled  by  Doe  v.  Halley ;  and 
Lord  Kenyon's  express  reservation  can  avail  but  little  in  pre- 

(l)  1  Ves.  24.  (n)  See  an  observation  upon  this,  ante, 

(m)  8  T.  R.  5,  ante,  p.  447.  pp.  454,  455  ;  and  see  his  Lordship's  own 

allusion  to  the  case,  ante,  pp.  378,  379. 
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serving  the  doctrine  from  the  effect  of  his  own  decision,  rejecting 
it  in  the  very  case  for  which,  if  applicable  at  all,  it  appeared  to 
have  been  designed. 

So  far,  therefore,  it  is  clear  that  the  doctrine  of  general  and 
particular  intention  had  existed  only  in  name ;  the  cases  in 
which  it  was  professed  to  be  applied  being  clearly  referable  to 
other  grounds,  and  in  those  which  seemed  to  call  for  its  appli- 
cation the  doctrine  being  rejected.  In  the  case  of  Wight  v. 
Leigh  (o),  already  stated,  however,  we  have  an  instance  nearly 
the  converse  of  the  former  class ;  for,  without  a  distinct  recog- 
nition of  the  doctrine,  a  construction,  amounting  in  effect  to  an 
application  of  it,  seems  to  have  been  adopted. 

The  confusion  temporarily  introduced  by  this  case,  however, 
has  been  completely  dissipated  by  the  two  more  recent  cases 
(Parr  v.  Swindels  and  Doe  v.  Gallini),  in  both  which  we  have 
seen  it  was  held,  upon  the  authority  of  Doe  v.  Halley,  that  words 
importing  a  failure  of  issue  of  the  devisee  for  life  conferred  on 
him  an  estate  tail;  not  in  derogation  of,  but  in  remainder  expect- 
ant on  the  estates  devised  to  the  children.  In  Doev.  Gallini, 
the  doctrine  of  general  and  particular  intention  underwent  much 
discussion,  and  Lord  Denman  was  pleased  to  express  his  con- 
currence in  the  views  of  the  writer  of  these  pages.  His  Lordship 
observed  '( p}}  "  The  doctrine  that  the  general  intent  must  over-  ^ctrine  of 
rule  the  particular  intent  has  been  much,  and,  we  conceive,  general  and  par- 

.  .  ,  .  .  ticular  mten- 

justly  objected  to  of  late,  as  being,  as  a  general  proposition,  tion. 
incorrect  and  vague,  and  likely  to  lead  in  its  application  to 
erroneous  results.  In  its  origin  it  was  merely  descriptive  of 
the  operation  of  the  rule  in  Shelley's  case,  and  it  has  since  been 
laid  down  in  others  where  technical  words  of  limitation  have 
been  used,  and  other  words,  shewing  the  intention  of  the 
testator  that  the  objects  of  his  bounty  should  take  in  a  different 
way  from  that  which  the  law  allows,  have  been  rejected;  but  in 
the  latter  cases,  the  more  correct  mode  of  stating  the  rule  of 
construction  is,  that  technical  words  or  words  of  known  legal 
import  must  have  their  legal  effect,  even  though  the  testator 
uses  inconsistent  words,  unless  those  inconsistent  words  are  of 
such  a  nature  as  to  make  it  perfectly  clear  that  the  testator  did 
not  mean  to  use  the  technical  words  in  their  proper  sense ;  and 
so  it  is  said  by  Lord  Redesdale  in  Jesson  v.  Wright  (q).  This 

(o)  15  Ves.  564,  ante,  449.         (p)  5  B.  &  Ad.  640.  (q)  2  Bli.  57. 
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CHAP.  XL.  doctrine  of  general  and  particular  intent  ought  to  be  carried  no 
further  than  this ;  and  thus  explained,  it  should  be  applied  to 
this  and  all  other  wills." 


Devises  of  re- 
versions. 


"Whether  words 
refer  to  deter- 
mination of 
subsisting  es- 
tates. 


Observations 
upon  Lanes- 
boroughv.  Fox. 


5.  Devises  of  reversions  sometimes  give  rise  to  a  question 
which  bears  a  strong  analogy  to  that  discussed  in  the  present 
chapter.  This  occurs  where  a  testator,  having  a  reversion  in  fee, 
subject  to  estates  tail  belonging  to  the  sons  or  other  partial  issue 
of  a  person  (r),  devises  the  reversion  as  property  in  the  event  of 
that  person  dying  without  issue,  which  necessarily  raises  the 
question  whether  these  words  refer  to  the  determination  of  the 
subsisting  estates,  or  to  a  general  failure  of  issue,  or  in  other 
words,  whether  they  are  words  of  description  or  donation :  in 
the  former  case  the  devise  operates  as  an  immediate  disposition 
of  the  reversion  (s) ;  in  the  latter  it  is  an  executory  devise,  and, 
as  such,  is  void  for  remoteness. 

A  point  of  this  nature  occurred  in  the  case  of  Lady  Lanes- 
borough  v.  Fox  (t),  where  A.,  having  settled  the  lands  in  question 
on  the  marriage  of  his  son  B.,  to  the  use  of  himself  (A.)  for  life, 
remainder  to  his  son  B.,  for  ninety-nine  years,  if  he  so  long 
lived,  remainder  to  trustees  to  preserve  contingent  remainders 
with  remainder  to  the  use  of  the  first  and  other  sons  of  B.  on  his 
intended  wife  to  be  begotten  successively  in  tail  male,  remainder 
to  the  heirs  male  of  the  body  of  B.,  with  reversion  to  the  right 
heirs  of  himself  (A.),  by  his  will  devised  the  lands  contained  in 
the  settlement  on  failure  of  issue  of  the  body  o/B.,  and  for  want 
of  heirs  male,  of  his  (A.'s)  body,  to  his  daughter  F.  in  tail :  and 
the  House  of  Lords  adjudged,  in  concurrence  with  the  unanimous 
opinion  of  the  Judges,  that  the  will  did  not  give  an  estate  tail 
by  implication  to  B.,  and  that  therefore  the  devise  over  to 
F.  was  executory,  and  void,  as  being  on  too  remote  a  con- 
tingency. 

If  this  case  had  rested  solely  on  the  circumstances  that  the 
subsisting  estate  tail  in  B.  embraced  the  heirs  male  only,  and  the 
devise  in  the  will  referred  to  his  (B.'s)  issue  generally,  (which 
certainly  was  argued  as  the  chief  point  in  the  case,)  the  decision, 
it  is  conceived,  could  hardly  have  been  sustained,  consistently 


(r)  The  writer  has  avoided  suggesting 
the  case  of  the  limitations  being  to  the 
testator's  oivn  sons,  because  such  cases 
may  perhaps  be  considered  as  falling 
within  another  principle,  discussed  in  the 


next  chapter.  See  Sanford  v.  Irly,  3 
B.  &  Aid.  654,  and  other  cases  there 
discussed. 

(s)  See  ante,  Vol.  I.  Chap.  XXV.  s.  1. 

(t)  Cas.  t.  Talb.  262. 
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with  the  rules  of  construction  deducible  from  the  cases  discussed      OHAP.  XL. 
in  the  present  chapter,  in  many  of  which  we  have  seen,  that 
words  referring  in  terms  to  issue  or  issue  male  have  been  held  to 
apply  to  children  or  sons,  being  the  objects  of  the  antecedent 
limitations  (u)  .     A  fortiori,  therefore  in  the  present   instance  Whether  words 
would  they  have  been  construed  to  be  referential,  where  the 


approximation  to  a  correct  reference  to  the  subsisting  estates  sisting  estate 
was  such  as  to  require  only  the  word  "  male  "  to  be  supplied  ; 
and  the  case  of  Tuck  v.  Frencham  (x)  affords  an  instance  (if 
authority  were  requisite)  of  this  word  being  supplied  to  make 
words  referring  to  issue  generally  correspond  with  the 
antecedent  limitations  in  favour  of  issue  male  created  by  the 
same  will. 

These  remarks  assume  that  the  principle  which  governs  the 
application  of  phrases  of  this  nature  to  limitations  created  by  the 
same  will,  and  to  estates  antecedently  created,  is  identical.  It 
seems  difficult  to  find  a  solid  distinction  between  the  cases, 
especially  where,  as  in  Lanesborough  v.  Fox,  the  testator  refers 
to  the  settlement  in  describing  the  subject  of  disposition  ;  the 
difference  between  the  two  cases,  indeed,  if  any,  would  seem  to 
be,  that  the  courts  would  incline  more  strongly  to  the  referential 
construction  in  the  latter  case,  where  the  effect  is  to  support  a 
devise  otherwise  void  (y],  than  in  the  former,  where,  as  an 
estate  tail  can  generally  be  implied,  the  devise  is  valid  qudcunque 
via.  The  preferable  ground,  however,  upon  which  the  case  of 
Lady  Lanesborough  v.  Fox  appears  to  stand,  is  afforded  by  the 
other  words  "  and  for  want  of  heirs  male  of  my  own  body;  "  for, 
as  the  testator  had  no  estate  tail,  and  none  could  be  implied,  it  is 
clear  that,  unless  the  words  could  be  held  to  refer  to  issue  living 
at  the  decease  of  the  testator,  according  to  the  rule  discussed  in 
the  next  chapter  (z)  (in  which  it  will  be  seen  there  was  con- 
siderable difficulty,  inasmuch  as  the  testator  had  a  son  living), 
the  devise  was  void  (a). 

The  principle   was   again  agitated  in  the  case  of  Jones  v.  Whether  sons  of 

(u)  Ante,  457.  "male  "as  a  fatal  omission  in  referring 

(x)  1  And.  8,  Moore,  13,  pi.  50  ;  ante,  to  the  estate  tail  of  the  testator's  son, 

Vol.  I.  p.  455.  seems  to  consider  it  not  impossible  that 

(y)  It  will  be  remembered  that  we  are  the  words  for  want  of  the  testators  own 

here  speaking  of  the  old  law.  heirs  male  should  be  held  to  be  referential 

(z)  Post,  476.  to  the  son,  though  this  hypothesis  takes 

(a)  It  is  remarkable  that  Mr.  Fearne,  so  much  greater  liberty  with  the  testa- 

in  his  strictures  on  this  case,  Cont.  Rem.  tor's  language. 

447,  while  he  treats  the  want  of  the  word 
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an  existing  or 
future  mar- 
riage were  re- 
ferred to. 


Words  held  to 
refer  to  subsist- 
ing estate-tail. 


Morgan  (b)  ;  where  A.  having,  on  his  marriage  with  B.,  settled 
certain  estates  upon  himself  and  the  sons  of  the  marriage  in  tail 
male,  with  reversion  in  fee  to  himself,  and  having  two  sons  of 
the  marriage,  devised  the  estates,  in  case  his  said  sons,  or 
any  other  son  or  sons  of  his  thereafter  to  be  born,  should 
die  ivithout  issue  male  of  their  bodies,  to  his  brother  T.  The 
question  was,  whether  the  testator,  by  the  mention  of  sons  "  to 
be  born,"  was  to  be  understood  as  meaning  after-born  sons 
by  his  wife  B.  (who  was  living),  or  as  having  in  his  contem- 
plation the  sons  of  a  future  marriage.  If  confined  to  sons  of 
A.'s  present  marriage,  it  was  a  good  devise  of  the  reversion, 
as  the  contingency  expressed  by  him  (on  which  the  devise 
was  to  take  effect)  embraced  precisely  the  estates  under  the 
settlement,  on  the  determination  of  which  his  own  reversion 
would  fall  into  possession,  it  being  the  same  as  if  he  had  said, 
"Whereas  my  estate  is  settled  upon  my  first  and  every  other  son 
in  tail  male  by  my  marriage  settlement ;  therefore,  in  case  they 
all  die  without  issue  male  of  their  body,  I  give  it  to  my  brother," 
which  would  clearly  have  been  good  as  a  devise  of  the  reversion ; 
and  a  circumstance  much  relied  upon  for  this  construction  was, 
that  the  testator  appointed  B.  a  guardian  of  his  children  and 
executrix  of  his  will,  which  negatived  the  supposition  of  his 
contemplating  a  future  marriage  (c) .  On  the  other  hand,  it  was 
contended,  that  the  expressions  used  by  the  testator  included  the 
sons  of  an  after-taken  wife,  and,  as  such  sons  could  not  take  an 
estate  by  implication,  the  limitation  over  to  the  testator's  brother 
was  an  executory  devise  void  for  remoteness.  Lord  Chancellor 
Camden  sent  a  case  to  B.  E.,  the  Judges  of  which  certified  their 
opinion  that  the  event  of  a  second  marriage  was  not  in  the  testa- 
tor's contemplation,  but  that,  if  it  were,  the  sons  of  that  marriage 
took  an  estate  tail.  Lord  Bat  hurst,  who,  in  the  mean  time,  had 
succeeded  to  the  seals,  concurred  in  the  former  branch  of  this 
certificate,  and  decreed  accordingly ;  but  he  dissented  from  the 
opinion,  that  an  estate  tail  was  raised  by  implication,  conceiving 
Lanesborough  v.  Fox  to  be  a  direct  authority  against  it.  The 
decree  was  affirmed  in  the  House  of  Lords,  on  the  ground  that 
a  future  marriage  was  not  in  the  contemplation  of  the  testator, 
and  that  the  devise  to  his  brother  was  therefore  good  (d). 


(6)  Butl.  Fea.  App.  578,  3  B.  P.  C. 
Toml.  322. 

(c)  See    this    principle    applied   to  a 


different  species  of  case,     Wilkinson  v. 
Adam,  1  V.  &  B.  422,  ante,  p.  212. 
(d)  In  Traffordv.  Boelim,  3  Atk.  442, 
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But  in  Bankes  v.  Holme  (e),  where  lands  having  been  limited,      CUAP.  XL. 
upon  the  marriage  of  A.  withB.,  to  the  use  of  A.  for  life,  with  Words  held  not 

remainder  to  trustees  to  preserve,  with  remainder  to  trustees  for  prefer  to  sub- 

sisting  estates, 
certain  terms  of  years,  with  remainder  to  B.  for  life,  remainder  to 

trustees  to  preserve,  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail  male,  with  remainder  to  the  daughters  as  tenants 
in  common  in  tail,  with  cross-remainders,  with  reversion  to  A., 
the  settlor,  in  fee ;  A.  made  his  will,  by  which  he  recited,  that 
by  the  settlement  in  question,  he  was  seized  of,  or  entitled  to,  the 
reversion  in  fee-simple  expectant  on  the  decease  of  his  wife  B., 
in  case  there  should  be  no  child  or  children  of  his  said  wife  by 
him  begotten,  or  there  being  such,  all  of  them  should  happen  to 
depart  this  life  ivithout  issue.  The  testator  then,  in  case  he  should 
die  without  leaving  any  children  or  child,  or  there  being  such, 
f(  all  of  them  should  happen  to  depart  this  life  without  issue  law- 
fully begotten,"  devised  the  premises  upon  certain  trusts.  Sir 
J.  Leach,  V.  C.,  held,  that  this  devise,  being  after  a  general 
failure  of  issue  of  the  children,  was  too  remote  and  void ;  and 
this  decree  was  affirmed  in  the  House  of  Lords. 

Lord  JZldon  observed,  in  Morse  v.  Lord  Ormonde  (/),  that  Case  of  Bankes 
this  was  a  "  very  strong  decision  "  (an  expression  which,  in  the 
mouth  of  this  venerable  Judge,  always  means  a  wrong  decision) ; 
and  it  seems,  indeed,  to  be  very  difficult  to  reconcile  it  with  the 
principles  of  the  line  of  cases  just  stated.  It  was  manifest, 
from  the  recital  of  the  settlement,  that  the  testator  had  in  view 
the  reversionary  estate  expectant  on  the  limitations  of  the 
settlement,  whatever  that  reversion  was ;  and  the  terms  used 
were  merely  an  erroneous  and  mistaken  reference  to  the  events 
on  which  such  reversion  would  fall  into  possession.  The  case 
seems  irreconcileable  with  Jones  v.  Morgan,  which  it  closely 
resembles.  It  is  not  likely  that  the  decision  will  be  followed. 

And  this  conclusion  is  fortified  by  the  case  of  Egerton  v. 
Jones  (ff),  where,  in  pursuance  of  marriage  articles,  an  estate  at 
C.  had  been  conveyed  to  the  use  of  A.  for  life,  with  remainder 
to  B.,  his  wife,  for  life,  with  remainder  (subject  to  a  term  of 

a  devise,  "after  failure  of  issue  "  of  tlie  appear)  for  another  purpose. 

testator's  wife  by  him,  was  construed  as          (e)  1  Russ.  394,  n.     See  also  Bristow 

an  immediate  gift  of  the  reversion,  the  v.  IJoothby,  2  S.  &  St.  465. 

•words  in  question  being  referential  to  the          (/)  1  Russ.  406,  [Sugd.  Law  of  Prop. 

subsisting  limitations  of  their  marriage  351.] 

settlement ;    but  the  will  contained  an          (g)  3  Sim.  409  ;  [and  see  Eno  v.  JSno, 

express  reference  to  the  settlement  (the  6  Hare,  171,  further  confirming  the  view 

particular  limitations   of   which   do  not  taken  in  the  text. 

H  n  2 
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Devise  on  fail- 
ure of  issue 
held  to  be  an 
immediate  de- 
vise of  rever- 
sion. 


Remark  on 
Egerton  v. 
Jones, 


Suggested  con- 
clusion from 
he  cases. 


1  Viet.  c.  26, 
B.  29. 


500  years  for  raising  portions  for  younger  children)  to  the  use 
of  the  first  and  other  sons  of  A.  and  B.  successively  in  tail 
male,  with  remainder  to  the  use  of  trustees  for  COO  years  upon 
certain  trusts,  in  the  event  of  there  being  no  male  issue  of  A. 
and  B.,  who  should  live  to  attain  the  age  of  twenty-one  years, 
with  remainder  to  the  use  of  A.,  his  heirs  and  assigns.  A.  by 
his  will  devised  as  follows : — "  And  as  to  the  reversion  and 
inheritance  of  the  freehold  estate  by  me  already  purchased  at 
C.  aforesaid,  and  such  other  estate  or  estates  as  I  shall  here- 
after purchase  in  pursuance  of  my  marriage  articles,  in  case  of 
failure  of  issue  of  my  body  by  my  said  wife,  I  give/'  &c.  Sir  L. 
Shadwell,  V.  C.,  expressed  a  strong  opinion,  that  this  devise 
operated  as  a  valid  immediate  gift  of  the  reversion ;  but  it  was 
not  necessary  for  him  to  go  further  than  to  declare  that  the 
title  depending  on  the  opposite  construction  was  too  doubtful 
to  be  forced  on  a  purchaser. 

If  the  Vice-Chancellor  had  been  called  upon  to  adjudicate  on 
this  point  of  construction,  it  is  conceived  his  decision  must  have 
been  in  accordance  with  his  expressed  opinion.  The  case  of 
Jones  v.  Morgan  would  have  more  than  warranted,  and  even 
Bankes  v.  Holme  would  not  have  opposed,  such  a  conclusion ; 
for  the  Court  had  not  here  (as  in  those  cases)  to  supply  words 
in  order  to  restrict  the  issue  spoken  of  in  the  will  to  the  issue 
of  a  particular  marriage  (who  were  the  tenants  in  tail  under 
the  settlement),  the  testator  having  in  the  will  "distinctly 
referred  to  the  issue  of  that  marriage.  The  sound  rule  would 
seem  to  be,  that,  wherever  it  may  be  collected  from  the  general 
context  of  the  will,  that  it  is  the  testator's  intention  to  dispose 
of  his  reversionary  interest  expectant  on  the  subsisting  estates 
tail,  such  intended  disposition  will  not  be  defeated  by  the  neglect 
of  the  testator  to  adapt  his  language  with  precision  to  the 
events  on  which  the  reversion  will  fall  into  possession.  The 
consequence  of  rejecting  this  construction  commonly  has  been 
(we  have  seen)  to  invalidate  the  intended  devise  of  the  reversion 
for  remoteness  (as  depending  upon  a  general  failure  of  issue) ; 
but  in  this  respect  the  recent  act  has  made  an  alteration,  which 
is  pointed  out  in  the  next  section. 

IV.  It  remains  only  to  consider  how  far  the  doctrines  dis- 
cussed in  the  present  chapter  are  applicable  to  wills,  which  are 
regulated  by  the  new  law. 
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The  statute  of  1  Viet.  c.  26,  s.  29,  provides,  C(  that,  in  any      o^r.  XL. 
devise   or  bequest  of  real   or  personal  estate,  the  words  '  die  Words  import- 
without  issue/  or  '  die  without  leaving  issue/  or  '  have  no  issue/  j^a  t^^nof 
or  any  other  words  which  may  import  either  a  want  or  failure  issue  living  at 
of  issue  of  any  person  in  his  lifetime  or  at  the  time   of  his  cept  ^hereex' 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed  to  merely  referea- 
mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of 
the  death  of  such  person,  and  not  an  indefinite  failure  of  his 
issue,  unless  a  contrary  intention  shall  appear  by  the  will,  by 
reason  of  such  person  having  a  prior  estate  tail,  or  of  a  preceding 
gift,  being,  without  any  implication  arising  from  such  words,  a 
limitation  of  an  estate  tail  to  such  person  or  issue,  or  otherwise  ; 
provided,  that  this  act  shall  not  extend  to  cases  where  such 
words  as  aforesaid  import  if  no  issue  described  in  a  preceding 
gift  shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live  to 
attain  the  age  or  otherwise  answer  the  description  required  for 
obtaining  a  vested  estate  by  a  preceding,  gift  to  such  issue  (h). 

It  is  evident,  therefore,  that  the  question,  whether  words  Eemarks  on 
importing  a  failure  of  issue  refer  to  the  objects  of  the  preceding 
devise  (which  forms  the  main  topic  of  the  present  chapter)  may  act. 
still  arise  under  wills  that  are  within  the  recent  enactment  ;  and 
if  this  question  be  decided  in  the  affirmative,  the  construction 
will  not  be  in  the  least  affected  by  the  change  in  the  law  ;  but 
if  it  be  adjudged  that  the  words  under  discussion  do  not  refer 
to  the  objects  of  the  prior  devise,  the  result  now  will  be  widely 
different;  for,  instead  of  being  construed  (as  formerly)  to 
import  an  indefinite  failure  of  issue,  they  must  (unless  the 
context  forbids)  be  held  to  point  exclusively  to  issue  living  at 
the  death,  and,  consequently,  can  never,  under  any  circum- 
stances, by  their  own  intrinsic  force,  have  the  effect  of  creating 
an  estate  tail  by  implication  ;  so  that  to  wills  made  or  repub- 
lished  since  the  year  1837  no  scope  will  be  afforded  for  the 
application  of  the  doctrine  of  the  cases  of  Doe  v.  Halley,  Parr 
v.  Swindels,  and  Doe  v.  Gallini,  to  the  discussion  of  which  so 
large  a  space  has  been  devoted. 

The  effect  of  holding  the  words  in  question  not  to  refer  to  the  Effect  under 
issue,  who  are  the  objects  of  a  preceding  devise,  will  be  to 


render  the  estate  of  the  children,  conferred  by  such  devise,  ferential  con- 
determinable  on  the  event  of  the  parent  dying  without  leaving 

[(h)  See  Re    VBierne,   1  Jo.   &  Lat.       Green  v.  Green,  3  De  GL  &  S.  480  ;  all 
352  ;    Harris  v.  Davis,    1    Coll.    416  ;      noticed  post.] 
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CHAP.  XL.  issue  living  at  his  death,  as  in  the  case  of  Hutchinson  v. 
Stephens  (i),  which  is  a  result  that  ill  accords  with  probable 
intention.  Such  a  case,  however,  can  only  occur  where  the 
devise  to  the  children,  or  any  other  class  of  issue,  gives  estates 
in  fee,  as  it  would  under  wills  which  are  subject  to  the  new  law, 
even  without  words  of  limitation ;  for  if  the  devise  in  question 
confers  estates  for  life  only,  the  determination  of  such  estates  is 
involved- in  the  failure  of  the  issue  whose  extinction  is  the  con- 
tingency on  which  the  ulterior  devise  depends.  We  see,  there- 
fore, in  the  effect  of  the  new  law,  increased  motive  for  adhering  to 
the  principle  of  the  cases  of  Goodright  v.  Dunham  and  Malcolm  v. 
Taylor,  which  it  will  be  remembered  authorize  the  proposition, 
that,  where  a  devise  to  children  in  fee  is  followed  by  a  devise 
over,  to  take  effect  on  the  failure  of  the  issue  of  the  parent  of 
such  children,  the  words  importing  a  failure  of  issue  refer  to 
the  children  or  other  issue,  who  are  the  objects  of  the  prior 
devise,  which  principle  would,  it  is  conceived,  apply  to  devises 
embracing  any  other  class  of  children,  as  sons  or  daughters. 

For  instance,  if  lands  are  devised  to  A.  for  life,  with  remainder 
to  his  sons,  and  if  A.  should  die  without  issue,  then  to  B.,  each 
son  of  A.,  under  the  original  devise,  would,  immediately  on  his 
birth,  take  a  vested  remainder  in  fee-simple  in  his  own  aliquot 
share ;  and  if  the  subsequent  words  were  held  merely  to  refer 
to  the  objects  of  the  prior  devise,  the  ulterior  limitation  of 
course  would  not  disturb  or  affect  such  vested  remainder  \  but 
if  the  words  in  question  were  adjudged  not  to  bear  this  con- 
struction, but  to  point  to  issue  of  every  degree  living  at  the 
death  of  A.,  they  would  subject  the  vested  estate  of  the  sons  of 
A.  to  an  executory  devise,  to  take  effect  in  the  event  of  A.  dying 
without  leaving  issue  surviving  him,  a  result  which  it  is  con- 
ceived the  Courts,  when  applying  the  new  rules  of  construction, 
will  not  hesitate  to  reject,  in  deference  to  the  authority  of  the 
cases  just  referred  to.  The  enactment  which  makes  a  devise 
pass  the  fee-simple  without  words  of  limitation  will,  it  is 
obvious,  greatly  extend  the  application  of  the  doctrine  of  Good- 
right  v.  Dunham  and  Malcolm  v.  Taylor ;  and  in  this  respect 
seems  to  operate  very  beneficially,  in  concurrence  with  that 
which  reads  words  importing  a  failure  of  issue  as  denoting  issue 
living  at  the  death,  when  not  simply  referential  to  the  issue 
described  in  the  prior  devise. 


(t)  1  Keen,  240  ;  ante,  p.  4.40. 
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In  the  preceding  remarks  the  new  enactment  has  been  re-  CHAP.  XL. 
garded  in  its  effect  only  upon  the  prior  estates.  With  respect 
to  the  ulterior  estate,  i.  e.  the  estate  which  is  to  take  effect  on 
the  failure  of  issue,  its  operation  is  more  decidedly  beneficial, 
for  it  prevents  such  ulterior  devise  from  being  rendered  void  for 
remoteness,  where  the  words  "  denoting  the  failure  of  issue " 
would  have  the  effect  neither  of  referring  to  the  objects  of  the 
prior  devises,  nor  of  creating  an  estate  tail  by  implication. 
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CHAPTER  XLI. 

WORDS  "  DIE  WITHOUT  ISSUE/'  ETC.,  WHETHER  THEY  REFER 
TO  FAILURE  INDEFINITELY,  OR  FAILURE  AT  THE 
DEATH. 


I.  General  Rule, — Exceptions. 
II.   Circumstances  and  Expressions  ade- 
quate to  warrant  the  restricted  Con- 


struction in  regard  to  Real  Estate. 

III.  in  regard  to  Personalty. 

IV.  Remarks  on  1  Viet.  c.  26,  s.  29. 


I.  ANOTHER  question  which  often  occurs  in  the  construction 
°^  wor^s  importing  a  failure  of  issue,  is,  whether  they  refer  to 
issue  indefinitely  (i.  e.  to  a  failure  of  issue  at  any  time),  or  to  a 
failure  of  issue  at  the  death.  Upon  this  depends  their  opera- 
tion to  confer  an  estate  tail ;  for  it  is  only  when  the  words 
denote  an  extinction  of  the  specified  issue,  irrespective  of  time 
or  any  collateral  circumstance,  that  they  create  such  an 
estate. 

Few  points  of  testamentary  construction  have  come  more 
frequently  under  discussion  than  this ;  which  has  arisen,  in  a 
great  degree,  from  the  discrepancy  between  the  popular  accepta- 
tion and  the  legal  sense  of  the  phrase  in  question,  and  the 
consequent  willingness  to  admit  grounds  for  departing  from  the 
technical  doctrine.  In  ordinary  language,  when  a  testator  gives 
an  estate  to  a  person  and  his  heirs,  with  a  limitation  over,  in 
case  of  his  dying  without  issue,  he  means  that  the  devisee  shall 
retain  the  estate,  if  he  leaves  issue  surviving  him,  and  not  other- 
wise ;  and  where  the  phrase  is,  in  case  the  first  taker  die  before 
he  has  any  issue,  or  if  he  have  no  issue,  the  intention  probably  is, 
that  the  estate  shall  belong  absolutely  to  the  devisee,  on  his 
having  issue  born.  But  the  established  legal  interpretation  of 
these  several  expressions  is  different ;  for  it  has  been  long  settled 
(though  the  rule,  it  will  be  remembered,  now  applies  only  to 
wills  made  before  the  year  1838),  that  words  referring  to  the 
death  of  a  person  without  issue,  whether  the  terms  be,  "if  he  die 
without  issue"  "  if  he  have  no  issue"  or  ["  if  he  die  without 
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[having  issue"  (a),  or]  "if  he  die  before  he  has  any  issue  (b),"  or  CHAP.  XLI. 
"for  want "  or  ' '  in  default  of  issue"  unexplained  by  the  context, 
and  whether  applied  to  real  or  to  personal  estate,  (notwithstand- 
ing the  distinction  taken  between  these  two  species  of  property 
in  some  of  the  early  cases  (c),)  are  construed  to  import  a  general 
indefinite  failure  of  issue,  i.  e.  a  failure  or  extinction  of  issue  at 
any  period  (d) . 

This  rule,  however,  admits  of  two  exceptions  :  the  first  is,  Two  excep- 
where  the  phrase  is  leaving  no  issue ;  with  respect  to  which  the 
settled  distinction  is  that,  applied  to  real  estate,  it  means  an  First,  where 
indefinite  failure  of  issue  (e),  but  in  reference  to  personal  estate 
(and  [chattels  real  and  also]  real  estate  directed  to  be  con- 
verted  (/)  are  for  this  purpose  regarded  as  personalty  (g) ),  it 
imports  a  failure  of  issue  at  the  death.  Under  a  devise,  there- 
fore, to  A.  or  to  A.  and  his  heirs,  and  if  he  shall  die  and  leave 
no  issue,  or  without  leaving  issue ,  then  over,  A.  would  take  an 
estate  tail ;  but  under  a  bequest  of  a  term  of  years,  or  other 
personal  estate,  in  the  same  language,  A.  would  take,  not  the 
absolute  interest,  (as  he  would  if  the  indefinite  construction 
prevailed),  but  the  entire  interest  of  the  testator  defeasible  on 
his  (A.'s)  leaving  no  issue  at  his  death.  Forth  v."  Chapman  (h) 
is  the  leading  authority  for  this  distinction,  but  it  has  been 
confirmed  by  a  long  train  of  subsequent  decisions  (i)  extending 


[(a)  Cole  v.  Goble,  13  C.  B.  445.] 

(b)  Newton  v.  Barnardine,  Moore,  127, 
pi.  275.     As  to  this  expression  applied 
to  children,  see  ante,  383. 

(c)  Pleydell  v.  Pleydell,  1  P.  W.  748  ; 
Nichols  v.  Hooper,  ib.  198. 

(d)  Fitz.   68;    2  Atk.  308,   376;    [1 
Vern.  478;  1  Eq.  Abr.  207,  pi.  9 ;]  Amb. 
398,   478 ;   2  Ed.  205,  3  B.  P.  C.  Toml. 
314  ;  1  B.  C.  C.  170,   188  ;    2  B.  C.  C. 
33  ;  1  Ves.  jun.  286  ;  3  Ves.  99  :  5  Ves. 
440  ;  9  Ves.   197,   580  ;    17  Ves.   479  ; 
1  Mer.   20  ;  1  B.  &  Ad.  318  ;  7  Bing. 
226  ;  [2  R.  &  My.  378  ;  16  Sim.  290  ;  2 
Jo.  &  Lat.  176  ;  13  C.  B.  445.] 

[(e)  The  word  "leaving"  is  sometimes 
held  to  mean  "having."  Ex  parte, 
Hooper,  1  Drew.  264.] 

(/)  As  to  the  doctrine  of  conversion, 
see  ante,  Chap.  XIX. 

(g)  Farthing  v.  Allen,  2  Mad.  310  ; 
but  there  was  ground  to  contend  that 
"issue"  was  here  synonymous  with 
children  who  were  the  objects  of  the  pre- 
ceding bequest.  The  judgment,  however, 
is  not  reported,  and  the  decree  is  silent 
as  to  the  limitation  over.  The  marginal 


note  of  the  case  omits  the  material  word 
"  leaving."  [And  see  Hawkins  v.  Hamer- 
ton,  16  Sim.  410.] 

(h)  1  P.  W.  663. 

(i)  Atkinson  v.  Hutchinson,  3  P.  W. 
258 ;  Sabbarton  v.  Sabbarton,  Gas.  t. 
Talb.  55,  245  ;  Sheffield  v.  Orrery,  3 
Atk.  282  (where  the  additional  words 
"behind  him" — as  to  which  see  post — 
were  used) ;  Lampleyv.  Bloiver,  ib.  396  ; 
Sheppard  v.  Lessingham,  Amb.  122 ; 
Gordon  v.  Adolphus,  3  B.  P.  C.  Toml. 
306  ;  [Taylor  v.  Clarice,  2  Ed.  202  ;] 
Goodtitle  v.  Pegden,  2  T.  E.  720  ;  Dain- 
try  v.  Daintry,  6  T.  R.  307  ;  Xadford 
v.  Radford,  1  Kee.  486 ;  [Hansel  v. 
Grove,  2  Y.  &  C.  C.  C.  484  ;  Heather  v. 
Winder,  5  L.  J.  N.  S.  Ch.  41 ;  Daniel  v. 
Warren,  2  Y.  &  C.  C.  C.  290  ;  Hawkins 
v.  Hamerton,  16  Sim.  421,]  where  the 
subject  was  personal  estate  ;  and  where 
tbe  subject  was  real  estate  see  Walter  v. 
Drew,  Com.  Rep.  372 ;  Denn  v.  Shenton, 
Cowp.  410  ;  Tenny  v.  Agar,  12  East, 
253  ;  Dansey  v.  Griffiths,  4  M.  &  Sel. 
61  ;  Woollen  v.  Andreives,  2  Bing.  126  ; 
Doe  d.  Cadogan  v.  Ewart,  7  Ad.  &  Ell. 
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CHAP.    XLI. 


As  to  supply- 
ing  the  word 
leaving. 

Remark  on  Pye 
v.  Linwood. 


down  to  the  present  period,  which  shew  that  it  applies  even, 
where  the  real  and  personal  estate  are  comprised  in  the  same 
gift.  Lord  Kenyan,  indeed,  in  Porter  v.  Bradley  (k),  questioned 
the  soundness  of  the  doctrine ;  but  his  dictum  is  inconsistent 
with  a  multitude  of  authorities,  and  has  received  the  pointed 
reprobation  of  both  Lord  Eldon  (I)  and  Sir  W.  Grant  (m) ;  his 
Lordship  emphatically  declaring,  that  it  went  "  to  shake  settled 
rules  to  their  very  foundation  "  (n) . 

The  circumstance,  that  the  prior  gift  is  expressly  for  the  life 
of  the  first  taker,  so  that  the  effect  of  construing  the  word 
"  leaving  "  to  refer  to  issue  at  the  death,  is,  that  in  the  event  of 
there  being  such  issue,  the  subject  of  disposition  belongs  to 


636,  3  Nev.  &  P.  197  (the  judgment  in 
which  contains  an  elaborate  statement  of 
the  authorities)  ;  [Doe  d.  Todd  v.  Dues- 
bury,  8  M.  &  Wels.  530  ;  JBamford  v. 
Lord,  14  C.  B.  708  ;  Biss  v.  Smith,  2  H. 
&  N.  105  ;  Fedkes  v.  Standley,  24  Beav. 
485.  And,  since  the  recent  Wills  act  (s. 
29),  where  the  gift  is  of  realty  and  per- 
sonalty to  A.  and  the  heirs  of  his  body, 
and  if  he  die  without  issue  over,  the 
words  die  without  issue  are  construed 
differently  as  regards  the  two  kinds  of 
property,  Greenway  v.  Greenway,  29  L. 
J.  Ch.  601.] 

(fc)  3  T.  R.  146. 

(I)  9Ves.  203. 

(m)  19  Ves.  77.  Lord  Thurlow  ap- 
pears to  have  entertained  the  same 
opinion  of  this  distinction  as  Lord 
Kenyan,  for,  in  Biggs,  v.  Bensley,  he 
observed,  that  the  words  leaving  and  after 
went  far  towards  overturning  the  rule. 
Probably  this  expression  tended  to  en- 
courage Lord  Kenyan  (who  was  counsel 
in  Biggs  v.  Bensley)  in  afterwards  making 
his  bold  denial,  in  Porter  v.  Bradley,  of 
the  distinction,  which,  however,  his  Lord- 
ship expressly  recogn  ized  in  Daintry  v. 
Daintry,  6  T.  R.  314,  though  his 
decision  is  hardly  consistent  with  that 
recognition. 

(n)  The  introduction  of  the  word 
'  '  leaving  "  being  so  important  in  reference 
to  personalty,  the  question  often  arises  in 
such  cases  whether  the  word  may  be  sup- 
P^e(i  >  as  "where  the  testator  in  one  part 
°f  ^is  w^  uses  *ne  P^rase  "without 
leaving  issue,"  and  in  another  the  words 
"  without  issue."  In  such  case,  the 
latter  expression  has  been  made  by  con- 
struction to  correspond  with  the  former  in 
several  instances  where  the  general  plan 
of  the  will  seemed  to  authorize  it  :  Shep- 
pard  v.  Lessingham,  Amb.  122  ;  Rad- 
ford  v.  Radford,  1  Kee.  486;  ante, 


Vol.  I.  p.  457.  Each  of  these  respective 
phrases,  however,  seems  to  have  been 
allowed  to  retain  its  own  peculiar  force  in 
the  recent  case  of  Pye  v.  Limoood,  6 
Jurist,  618,  where  a  testator  gave  the 
residue  of  his  property  to  his  two  children, 
John  and  Elizabeth,  in  manner  following  : 
one  moiety  to  John,  his  heirs,  executors, 
administrators  and  assigns,  and  in  case  of 
his  decease  without  leaving  lawful  issue, 
then  to  Elizabeth  and  her  heirs,  executors, 
administrators  and  assigns ;  and  the  other 
moiety,  together  with  the  reversion  of  the 
former  moiety,  the  executors  were  directed 
to  invest  in  trust  for  Elizabeth  for  life 
for  her  separate  use,  and  at  her  decease 
to  go  and  be  equally  divided  among  all 
her  children  lawfully  begotten,  and  in 
case  of  her  decease  without  lawful  issue, 
then  to  John  :  Elizabeth  had  only  one 
child,  who  died  in  her  lifetime.  It  was 
contended  that  the  words  ' '  without  law- 
ful issue,"  in  reference  to  the  personalty, 
applied  to  issue  living  at  the  death,  and 
that  consequently  the  bequest  over  had 
taken  effect ;  but  Sir  K.  Bruce,  V.  C., 
held  that  the  deceased  child  acquired  an 
absolute  interest. 

Here  it  will  be  observed  that  there  was 
sufficient  difference  in  the  mode  of  dis- 
posing of  the  several  moieties  to  afford  a 
strong  suspicion  that  the  testator  might 
really  not  have  had  the  same  inte'ntion  in 
each  instance,  and  therefore  the  Court 
seems  to  have  been  fully  justified  in  ad- 
hering to  the  literal  terms  of  the  will. 
To  divest  the  interest  of  a  child  who 
happened  not  to  survive  its  parent  was  a 
result  which  the  expounder  of  a  will 
would  not  be  disposed  to  strain  the  testa- 
tor's language  for  the  purpose  of  accom- 
plishing. It  does  not  appear  whether  the 
particular  point  for  which  the  case  is  here 
cited  was  presented  to  the  V.  C.  [And 
see  Chap.  XVII.  sect.  1,  ad.  fin.] 
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neither  the  prior  nor  the  subsequent  legatee,  affords  no  ground  CHAP.  XLI. 
for  departing  from  this  doctrine  (0).  Nor,  on  the  other  hand, 
is  the  restricted  construction  of  the  words  in  question  extended 
to  real  estate,  merely  because  the  subject  of  devise  is  a  copy- 
hold estate  held  of  a  manor,  the  custom  of  which  forbids  the 
creation  of  entails,  so  that  the  effect  of  the  contrary  (i.  e.  the 
indefinite)  construction  is,  that  the  first  devisee  takes  a  condi- 
tional fee  on  which  no  remainder  can  be  engrafted,  and  the 
testator's  intention,  therefore,  in  favour  of  the  ulterior  devisee, 
is  defeated  (p) . 

The  other  exception  to  be  noticed  to  the  general  rule  is,  where  Second  excep- 
a  testator,  having  no  issue,  devises  property  in  default  or  on  *^£ to  seneral 
failure  of  issue  of  himself;  in  which  case  it  is  considered  that 
the  evident  object  of  the  testator  is  simply  to  make  the  devise 
contingent   on   the    event  of  his  leaving  no  issue    surviving 
him  (q),  and  that  he  does  not  refer  to  an  extinction  of  issue  at 
any  time. 

Thus,  in  French  v.  Caddell(r),  where  A.,  being  married,  and  Failure  of  tes- 
having  no  issue,  made  his  will,  devising  the  land  in  question,  j^*  sh0<Thav- 
"  in  default  of  issue  male  and  female  of  his  own  body,"  upon  ing  none. 
trust,  to  pay  his  debts,  legacies,  and  an  annuity  to  his  wife,  and 
then  to  B.  and  his  issue  in  strict  settlement.  It  was  contended, 
that  this  devise  was  void,  as  being  to  take  place  after  an  indefi- 
nite failure  of  issue,  there  being  nothing  to  restrain  it  to  the 
death  of  the  testator.  It  was  insisted,  on  the  other  side,  that 
he  plainly  meant  a  failure  of  issue  living  at  the  death,  and  that 
the  contingency  was  determined  the  instant  the  will  took  place, 
i.  e.  his  death ;  and  much  stress  was  laid  on  the  circumstance, 
that  the  trust  was  to  pay  debts,  legacies  and  annuities,  which 
he  could  not  intend  should  take  place  100  or  200  years  after 
his  death.  The  House  of  Lords,  on  an  appeal  from  the  Irish 
Court  of  Chancery,  decided  in  favour  of  the  latter  construction, 
giving  validity  to  the  devise. 

So,  in  Wellington  v.  Wellington  (s),  where  a  testator  (who  was  Reference  to 
a   bachelor)   devised,  in   default   of  issue  of  his   own  body,  to 
trustees  and  their  heirs,  in  trust  to  pay  certain  annuities,  until 

(o)  Andree  v.    Ward,    1  Russ.   260  ;  and   should   never  be   omitted  where   a 

[Webster  v.  Parr,  26  Beav.  235.]  testator  is  married,  as  his   having  and 

(p)  Doe   d.    Simpson  v.    Simpson,  5  leaving  issue  would  not  revoke  the  will. 

Scott,  770,  4  Bing.  N.  C.  333,   3  Scott,  See  ante.  Vol.  I.  p.  114. 

N.  R.  774,  3  Man.  &  Or.  929.  (»•)  3  B.  P.  C.  Toml.  257. 

(q)  This  is  a  very  reasonable  precaution,  (s)  4  Burr.  2165,  1  W.  Bl.  645. 
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CHAP.  XLI.  his  debts  and  legacies  should  be  paid,  and,  subject  to  the 
annuities,  debts  and  legacies,  he  devised  the  estate  in  question 
to  uses  in  strict  settlement.  Lord  Mansfield  held  it  to  be  a 
conditional  devise,  to  take  effect  at  the  death  of  the  testator,  if 
he  left  no  issue,  and  therefore  not  to  be  an  executory  devise, 
which  was  a  devise,  he  said,  to  take  place  in  futuro. 

It  is  observable,  that,  if  the  event,  which  the  testator  pro- 
vided against,  had  happened,  namely,  his  leaving  issue,  the 
devise  itself  would  have  been  revoked,  marriage  (which  was 
necessarily  involved)  and  the  birth  of  a  child  being,  even  under 
the  old  law,  prima  facie  a  revocation  (t). 

Again,  in  the  case  of  Lytton  v.  Lytton  (u}}  where  A.  being 
seised  in  fee,  subject  to  the  limitations  of  marriage  articles, 
whereby  the  lands  were  agreed  to  be  settled  on  himself  for  life, 
with  remainder  to  the  first  and  other  sons  of  the  marriage  in 
tail  male,  with  reversion  to  himself  in  fee,  and  not  having  any 
issue  (his  only  child  being  just  dead),  made  his  will,  whereby  he 
devised,  on  failure  of  issue  male  of  his  body,  the  lands  in  question, 
upon  trusts  to  raise  money  for  paying  debts  and  legacies  (which 
included  annuities),  and  subject  thereto,  to  L.  and  his  children 
to  uses  in  strict  settlement.  Lord  Northington  (upon  the 
authority  of  the  case  of  Lady  Lanesborough  v.  Fox  (x] )  held,  that 
the  devise  to  L.,  being  after  a  general  failure  of  issue,  was  void, 
as  being  too  remote.  At  a  subsequent  period  the  question  was 
brought  by  an  amended  bill  before  Lord  Loughborough,  who 
reversed  his  predecessor's  decree,  considering  the  case  of  Lanes- 
borough  v.  Fox  to  be  inapplicable.  "  Compare,"  said  his  Lord- 
ship, "  the  circumstances  of  the  present  case  with  that,  under 
the  circumstances  of  the  family  :  here  the  testator  had  had  no 
child  for  several  years  :  his  only  child  was  just  dead.  The 
devisee  was  his  next  and  immediate  heir,  but  he  introduced  the 
devise  by  the  words  f  in  failure  of  issue  male/  Could  this  mean 
more  than  to  take  in  the  event  which  alone  prevented  the  estate 
from  being  the  subject  of  an  immediate  devise  ?  He  certainly 
had  the  articles  in  his  contemplation  at  the  time.  There  was  no 
prospect  of  issue  at  the  time.  It  was  not  like  Lord  Lanes- 
boroughs  case,  who  had  issue,  and  might  have  many  more.  It 
would  be  a  harsh  construction  that  the  testator  had  here  the 
idea  of  future  issue  in  contemplation,  and  an  indefinite  failure 

(*)  Ante,  Vol.  I.  p.  114.  (M)  4  B.  C.  C.  441. 

(x)  Ante,  464. 
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of  that  issue  :  he  meant  to  give  an  immediate  estate  in  possession  CHAP.  XLI. 
at  his  decease.  Every  clause  in  the  will  shews  this  intention. 
The  other  cases  (Jones  v.  Morgan  (y}}  Wellington  v.  Wellington  (z), 
and  French  v.  Caddell  (a) )  were  all  cases  where,  taking  the  words 
strictly,  and  construing  them  blindly,  without  considering  the 
circumstances,  the  devise  would  have  been  upon  a  general  failure 
of  issue,  and  therefore  void.  It  is  manifest  here  he  had  no 
intention  of  giving  an  estate  on  a  general  failure  of  issue.  The 
circumstances  of  the  testator  and  his  family  have  always  been 
taken  into  consideration  in  these  cases.)J 

So,  in  the  case  of  Sanford  v.  Irby  (b),  where  Sir  W.  Langham,  Reference  to 
the  testator,  having  by  his  marriage  settlement  limited  lands  to  j^f01'8  own 
the  first  and  other  sons  of  the  marriage  in  tail  in  strict  settle- 
ment, with  reversion  to  himself  in  fee,  and  having  a  son  and 
two  daughters  of  the  marriage,  made  his  will,  whereby  he 
devised  all  his  lands  and  real  estate  to  his  son  and  his  heirs, 
subject  to  debts  and  legacies ;  but  in  case  his  son  should  depart 
this  life  without  issue  male,  or  in  case  of  failure  of  issue  male  of 
his  (the  testator's)  body,  then  he  gave  to  his  daughters  certain 
legacies,  which  he  charged  upon  his  estates,  and  devised  those 
estates  to  trustees,  for  the  purpose  of  raising  the  "  legacies  by 
sale  or  mortgage ; "  and  he  then  devised  such  parts  of  his  real 
estate  as  should  not  be  sold  or  mortgaged,  for  want  or  in  failure 
of  issue  of  his  body  as  aforesaid,  to  his  brother  J.  for  life, 
remainder  to  his  issue  in  strict  settlement.  And  there  was  also 
a  bequest  of  his  personal  estate,  in  case  he  should  leave  no  son, 
or,  leaving  one  son,  he  should  afterwards  die  without  issue 
before  twenty-one,  to  his  brother  as  therein  mentioned.  The 
Court  of  King's  Bench  (on  a  case  from  Chancery)  certified  an 
opinion  that  the  devise  of  the  real  estate  to  testator's  brother 
J.  L.  and  his  issue  was  valid. 

According  to  the  practice  of  courts  of  law  (so  often  regretted),  Remarks  upon 
the  reasons  on  which  the  certified  opinion  was  founded  are  not  f0^tmiy'  Lyt~ 
stated.     The  case  was  argued,  however,  as  falling  within  the 
principle  of  the  class  of  cases  just  stated ;  or  if  not,  it  was  con- 
tended, that  the  words  referring  to  the  failure  of  the  testator's 


(y)  Ante,  466.  determine  whether  the  words  referred  to 

(2)  Ante,  475.  a  failure  of  issue  at  the  death  of  the  testa- 

(a)  Ib.  tor  or  indefinitely  ;  the  devise  over  being 

(&)  3  B.  &  Aid.  654.  See  also  Doe  v.  in  the  events  which  had  happened  void 

Lucraft,  1  M.  &  Sc.  573,  8  Bing.  386  ;  quacunque  via. 

where,  however,  it  was  not  necessary  to 
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OHAP.  XLI.  own  issue  created  an  estate  tail  by  implication  in  such  issue ; 
but,  as  the  latter  ground  is  clearly  untenable,  we  are,  it  is  con- 
ceived, warranted  in  referring  the  decision  to  the  former. 
and  Sanfordv.  It  is  observable,  however,  that  in  both  Sanford  v.  Irby  and 
Lytton  v.  Lytton  (c)  there  was  some  reason  to  contend  that  the 
words  under  consideration  referred  to  the  existing  limitations  of 
the  settlement  and  articles,  and  therefore  that  the  devise 
operated  as  an  immediate  gift  of  the  reversion  (d),  and  some  of 
Lord  Loughborough's  reasoning  in  Lytton  v.  Lytton  seems  to  be 
directed  to  this  point  (e) ;  but  as  the  general  scope  of  his  Lord- 
ship's arguments  is  different,  and  no  such  ground  was  taken  in 
Sanford  v.  Irby,  and  more  especially  as  such  a  construction  is 
opposed  to  the  principle  upon  which  the  case  of  Lady  Lanes- 
borough  v.  Fox  was  professedly  decided  (/),  (which  has  been 
the  subject  of  comment  in  the  preceding  chapter),  it  is  submitted 
that  the  safer,  and,  indeed,  the  inevitable  course,  is  to  treat  the 
cases  of  Lytton  v.  Lytton  and  Sanford  v.  Irby  as  referable  to, 
and  confirmatory  of,  the  rule  of  construction  established  by  the 
anterior  cases  of  French  v.  Caddell(g},  and  Wellington  v. 
Wellington  (h]. 

It  is  to  be  observed,  that,  in  Sanford  v.  Irby,  the  testator  had 
a  son  and  two  daughters  living ;  but  as  the  death  of  the  son 
formed  one  of  the  events  upon  which  the  estate  was  given  over, 
and  as  the  words  under  consideration  referred  to  issue  male, 
which  excluded  the  daughters  and  their  issue,  it  seems  not  to  be 
distinguishable  in  principle  from  those  cases  in  which  the 
testator  had  no  issue.  It  is  also  observable  that  the  case  of 
Sanford  v.  Irby  has  been  characterized  by  Sir  Launcelot  Shad- 
well  as  a  strong  decision  (i) ;  but  it  seems  uncertain  whether,  in 
making  this  remark,  his  Honor  had  in  view  the  doctrine  under 
discussion,  or  looked  merely  at  the  question  whether  the  devise 
operated  as  an  immediate  gift  of  the  reversion,  which  was  the 
nature  of  the  point  then  before  him.  It  is  also  worthy  of 
notice,  that,  in  every  case  in  which  the  construction  in  question 
has  prevailed,  the  devise  over  was  for  the  purpose  of  paying 
debts  and  legacies,  and  this  possibly  may  have  had  some  influence 

(c)  Ante,  476.  or  issue  male  must  have  been  held  to  refer 

(d)  As  to  this,  see  ante,  464.  to  sons  of  a  particular  marriage.     See 

(e)  See   the  words   of  the   judgment,  Allanson  v.  Clitherow,  1  Yes.  24,  ante, 
ante,  in  italics.  (g)  Ante,  475. 

(/)  In    LanesboroucjJi     v.     fox,    the          (h)  Ib. 

Court  was  disinclined  to  supply  even  the          (i)  See  Egerton  v.  Jones,  3  Sim.  417. 
word  "male  ;  "  bxit  here  the  words  issue 
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in  restricting  the  application  of  the  words  referring  to  the  failure  OHAP-  XLI- 
of  the  testator's  own  issue  to  the  period  of  his  death.  Indeed, 
it  has  been  contended,  by  an  able  writer,  to  form  the  dis- 
tinguishing feature  of  this  class  of  cases  (k),  —  a  conclusion, 
however,  which  is  not  sanctioned  by  the  general  reasoning  of 
the  Judges  who  decided  them  (/). 

[Again,  in  the  case  of  Rye's  Settlement  (m),  the  testator  being  Devise  in  case 
entitled  under  his  marriage  settlement  to  the  reversion  in  fee  in  Jes 


lands  expectant  on  a  life  estate  in  himself,  and  estates  in  tail  issue  upon 
male  in  his  first  and  other  sons  by  his  wife  then  living,  by  his  p^a  legacy. 
will  noticing  the  settlement  devised  the  lands,  "in  case  he 
should  depart  this  life  without  leaving  issue  by  his  said  wife," 
to  his  wife  for  life,  with  remainder  to  his  brother  for  life,  with 
remainder  to  trustees  in  fee,  upon  trust  after  the  several 
deceases  of  his  wife  and  brother  to  sell  the  lands,  and  out  of  the 
proceeds  to  pay  4,000/,  to  his  brother's  daughter  at  her  age  of 
twenty-one  or  day  of  marriage,  and  to  pay  the  residue  of  the 
proceeds  to  the  other  children  of  his  brother  ;  Sir  G.  Turner, 
V.  C.,  said,  that  the  cases  appeared  to  him  "  to  establish  the 
proposition,  that  where  the  ulterior  limitations  in  a  will  are 
made  to  depend  upon  a  failure  of  issue  of  the  testator,  and  there 
are  found  amongst  the  ulterior  limitations  provisions  which 
could  not  reasonably  be  meant  to  depend  upon  a  general  failure 
of  issue,  the  will  is  to  be  construed  as  referring  to  a  failure  of 
issue  at  the  death,  and  not  to  a  general  failure  of  issue.  The 
question  is  one  of  intention,  and  the  context  of  the  will  proves 
the  intention  (n)"  The  learned  Judge  further  observed,  that 
the  fixing  of  the  time  for  payment  of  the  legacy  of  4,OOOZ. 
immediately  after  the  deaths  of  the  wife  and  brother,  was  wholly 
inconsistent  with  the  notion  that  the  legacy  was  meant  to  take 
effect  only  upon  the  general  failure  of  the  testator's  issue,  and 
he  therefore  held  the  devise  to  be  valid  (o).] 

(&)  Prior  on  Issue,    93.      Neither  in  enactment  presently    considered,    which 

Wellington  v.  Wellington,  nor  in  Lytton  makes  words  importing  a  failure  of  issue 

v.   Lytton,  was  the  fact  of  the  property  refer  to  issue  at  the  death. 
being  subjected    to    debts   and    legacies          [(m)  10  Hare,  106. 
adverted  to  by  Lord  Mansfield  or  Lord          (ri)  The  terms  in  which  the  V.  C.  stated 

Loughborough  j  and  in  French^.  Caddell,  the   doctrine  leave  it   at  least  doubtful 

and  Sanford  v.  Irly,  the  grounds  of  the  whether  he  did  not  consider  the  cases  not 

determination  do  not  appear.  to  warrant  the  proposition  stated  ante,  p. 

(I)  This  point  is  now  of  less  import-  475,    and  that  the  view  taken  by  Mr. 

ance,  as  it  cannot  arise  under  a  will  made  Prior,  supra,  n.  (fc),  was  more  correct. 
or  republished  since  the  year  1837,  and          (o)  This  reason  assimilates  the  case  to 

may   therefore    be    classed    among    the  Nichols  v.  Hooper,  post.] 
topics    of  controversy    excluded  by  the 
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CHAP.  XLI.  But  to  return  to  the  general  rule.  Though  it  is  clear  that, 
What  will  re-  vith  the  exceptions  before  noticed,  the  expressions  to  which  it 
words  *ene-  relates>  applied  to  either  real  or  personal  estate,  import  an 
rally.  indefinite  failure  of  issue,  it  is  equally  clear  that  in  regard  to 

either  they  will  yield  to  a  clear  manifestation  of  intention  in 
the  context  to  use  them  in  the  restricted  sense  of  issue  tinny 
at  the  death  ;  but,  as  to  personalty,  it  seems  they  yield  more 
readily  to  expressions  and  circumstances  in  the  will  tending  so 
to  confine  them,  than  when  applied  to  real  estate.  Such,  it  is 
well  known,  is  the  conclusion  of  Mr.  Fearne  (p)  on  this  subject, 
though  it  cannot  be  denied  that,  since  the  period  in  which 
that  gentleman  wrote,  this  difference  has  been  much  narrowed; 
the  later  decisions  having,  on  the  one  hand,  overruled  some  of 
ifterence  ^he  grounds  upon  which  words  importing  a  failure  of  issue  were 
to  real  and  per-  formerly  held,  in  reference  to  personalty,  to  receive  a  restricted 
ate>  construction,  and  having,  on  the  other  hand,  given  a  restricted 
construction  to  the  words  in  relation  to  real  estate,  by  force  of 
a  context  which  in  Mr.  Fearne  's  period,  would  not  have  been 
considered  as  authorizing  it.  Notwithstanding,  however,  this 
approximation  of  the  two  classes  of  cases,  there  is  still  sufficient 
distinction  between  them  to  render  it  proper  to  treat  of  each 
class  separately,  and  to  suggest  the  remark,  that  the  expressions 
which  will  cut  down  the  established  signification  of  the  words, 
as  applied  to  personalty,  will  not  necessarily  have  that  effect  in 
reference  to  real  estate  ;  and,  by  parity  of  reason,  where  the 
restricted  construction  is  adopted  in  relation  to  the  latter,  it 
applies,  a  fortiori,  to  the  former.  This  diversity  of  construction 
in  regard  to  real  and  personal  estate  appears  to  have  originated 
in  an  anxiety  to  avoid  an  interpretation  which  would  render 
any  part  of  the  will  inoperative  ;  for  as  a  gift  of  personalty  to 
arise  on  a  general  failure  of  issue  is  void  for  remoteness  (q),  it 
follows  that  the  construing  of  the  words  under  consideration  in 
their  unrestricted  sense  is  fatal  to  the  bequest  over  depending 
on  them  ;  whereas  in  their  application  to  real  estate,  they  have, 
when  so  construed,  the  effect  of  creating  in  the  prior  devisee 
an  estate  tail,  and  the  limitation,  which  it  is  their  office  to 
introduce,  is  then  a  remainder  expectant  on  that  estate. 


When  restricted       jjt  ^ye  now  proceec|  to  inquire  into  the  grounds  upon  which 


(p)  Cont.  Rem.  471. 
(j)  See  rule  against  perpetuities  discussed,  Vol.  I.  p.  226. 
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words  importing  a  failure  of  issue  are  restrained  to  such  failure       CHAP.  XLI. 
at  the  death,  in  regard  to  real  estate.  in  regard  to 

1st.  It  is  clear  that  they  receive  this  construction  where  the  realty- 
event  of  dying  is  confined  to  a  definite  age.  ingwfemtoa 

Thus  a  devise  to  a  person  and  his  heirs,  with  a  limitation  9iven  a9e- 
over  if  he  shall  die  under  the  age  of  twenty-one,  and  without 
issue,  is  construed,  not  as  creating  an  estate  tail,  with  a  con- 
tingent remainder  dependent  on  the  event  of  the  first  taker 
dying  under  the  specified  age,  (as  would  be  the  effect,  if  the 
words  were  considered  to  import  an  indefinite  failure  of 
issue  (r)j)  but  as  a  devise  in  fee-simple,  subject  to  an  executory 
limitation  over  in  the  event  of  the  prior  devisee's  death  under 
the  given  age,  and  leaving  no  issue  surviving  him  (s). 

That  the  principle  of  the  preceding  cases  applies  wherever 
the  dying  without  issue  is  restricted  to  (whether  it  be  above  or 
under)  a  particular  age,  may  be  inferred  from  the  case  of  Glover 
v.  Monckton  (t),  where  real  estate  was  devised  to  trustees,  upon 
certain  trusts,  until  the  testator's  son  should  attain  twenty-one, 
and,  when  he  should  arrive  at  that  age,  in  trust  for  him,  his 
heirs,  &c.  ;  but  in  case  his  son  should  not  live  to  attain  such 
age  of  twenty-one  years,  and  the  testator's  daughter  should  be 
living  at  the  time  of  the  decease  of  his  son,  or  in  case  his  son 
should  live  to  attain  such  age,  but  should  afterwards  die  without 
lawful  issue,  then  in  trust  for  the  daughter  for  life,  with 
remainders  over.  The  son  attained  twenty-one  ;  and  the  Court 
of  Common  Pleas,  on  a  case  from  Chancery,  certified  that  he 
took  an  estate  in  fee,  with  an  executory  devise  over  in  the  event 
of  his  dying  without  having  issue  living  at  his  death. 

The  same  principle  seems  to  extend  to  every  case  in  which  a  Suggested  ex- 


dying  without  issue  is   combined  with  an  event  personal  to  the         °      e 
individual,  as  the  event  of  his  dying  without  issue,  and  un- 
married, or  without  leaving  a  husband  or  wife  (which  is  the 
meaning  of  "  unmarried  "  in  this  situation). 

[Thus,  in  Doe  d.  Johnson  v.  Johnson  (u),  the  testator  devised 

(r)  Such  was  the  doctrine  of  the  early  v.  Hunt,  Pollex.  645;  Eastman  v.  Baker, 

authorities  ;  and  it  seems  to  be  more  con-  1  Taunt.  174  ;  [Hanbury  v.  Cockerill,  8 

sistent  with  principle  than  that  which  Vin.  Ab.  Dev.  n.  (a),  pi.  4;  Anon.,  Dyer, 

subsequently    obtained.       See   Soulle  v.  124  a,  354  a  ;    and   see  17  Beav.  20  J.] 

Gerrard,  Cro.  El.  525.     [Such  also  would  And  in  Hall  v.  Deering,  Hardr.  148,  the 

still  be  the  construction  if  the  prior  limi-  point  was  much  discussed,  but  no  opinion 

tation  were  expressly  to  A.  and  the  heirs  was  given  by  the  Court. 

of  his  body,  Grey  v.  Pearson,  6  H.  of  L.  (t)  3  Bing.  15. 

Ca.  61.     And  see  Marshall  v.  Grime,  29  [(a)  8  Exch.  81  ;  but  see  O'Donohoe  v. 

L.  J.  Ch.  592,  post,  484,  n.]  King,  8  Ir.  Eq.  Rep.  185. 

(s)  Hinde  v.  Lyon,  3  Leon.  64  ;  Price 
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CHAP.  xLr.  [lands  to  his  wife  for  life,  with  remainder  to  his  nephew  Samuel 
and  his  heirs,  but  in  case  his  nephew  should  die  before  he 
attained  the  age  of  twenty-one,  or  after  he  should  have  attained 
such  age  of  twenty-one,  should  die  unmarried,  or  having  been 
married,  should  die  without  lawful  issue,  then  over.  It  was 
held,  that  the  nephew  took  an  estate  in  fee,  with  an  executory 
devise  over,  on  the  happening  of  any  of  the  three  specified 
events,  and  that  the  last  event  was  his  death  without  leaving 
issue  surviving  him.  Martin,  B.,  who  delivered  the  judgment 
of  the  Court,  said  "  The  first  two  events  directly  point  to  the 
period  of  his  (SanmePs)  death ;  and  it  would  be  a  very  forced 
construction  of  the  devise  to  hold  that  the  third  event  pointed, 
not  to  his  death  without  leaving  issue  then  living,  but  to  the 
failure  of  issue  of  his  body  at  any  period  however  remote.  The 
same  words  '  shall  die '  are  in  the  devise  directed  to  both 
events,  viz.  'being  unmarried/  and  'without  lawful  issue/ 
and  we  think  that  it  was  the  state  of  things  existing  at  Samuel's 
death,  which  was  to  determine  whether  the  future  estate  was  to 
come  into  enjoyment  or  not"  (#).] 

Devise  over,  on       But  it  seems  that  the  words  referring  to  a  failure  of  issue  are 
issue  dymg        n0£  restricted  to  such  failure  at  the  death  by  the  mere  insertion 

under  age,  not  J 

restrictive.  of  the  contingency  of  the  issue  dying  under  age.  Thus,  if  real 
estate  be  devised  to  A.  and  his  heirs,  with  a  devise  over,  in  case 
A.  should  die  without  issue,  or  such  issue  should  die  under  the 
age  of  twenty-one  years,  A.  would  be  tenant  in  tail ;  for  it  is 
said,  that  does  not  necessarily  shew  that  the  testator  is  speaking 
of  a  failure  of  issue  at  the  death  of  A.  He  is  speaking  of  a 
general  failure  of  issue,  and  then  he  alludes  to  the  case  of  there 
being  issue,  and  their  dying  under  the  age  of  twenty-one,  which 
is  a  limited  portion  of  the  contingency  which  is  expressed  by  the 
preceding  words  (y).  But  it  is  not  by  any  means  necessary  that, 
because  he  has  used  words  which  have  very  little  meaning, 
therefore  the  words  "  dying  without  leaving  lawful  issue,"  which 
signify  a  general  failure  of  issue,  must  signify  a  leaving  of 
lawful  issue  living  at  his  death  (z] . 

What  is  the   construction  of  the  words,  where  the  dying 

[(x)  See  also  Mahaffey  v.  Rooney,  5  Ir.  (y)  i.e.  It  is  a  contingency  compounded. 

Jur.  245  ;    Greated  v.  Greated,  26  Beav.  of  two  events,  one  of  such  events  being 

621.    And  compare  Feal-es  v.  Standley,  comprised   in  the   other,    and  therefore 

24  Beav.   485,  observing  that  the  event  superfluous. 

•was  there  not    ' '  personal  to  the  indi-  (z)  Per  Sir  L.  Shadwell,  in  Grimshawe 

vidual."]  v.  Pickup,  9,  Sim.  596. 
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without  issue  is  restricted  to  some  definite  period  collateral  to      CHAP.  XLI. 
the  devisee  (as  in  the  case  of  a  devise  to  A.  and  his  heirs,  with  a  Effect  of  a  col- 
devise  over  in  case  he  should  die  without  issue  in  the  lifetime  }at.eral  event 

being  asso- 

of  B.),  is  a  point  which  is  involved  in  uncertainty.  Three  con-  ciated. 
structions  present  themselves : — 1st,  To  read  the  words  as 
applying  to  the  contingency  of  A.  dying  in  the  lifetime  of  B. 
without  leaving  issue  living  at  his  (A/s)  death;  2ndly,  To 
construe  them  as  pointing  to  the  event  of  A.  dying  in  the  life- 
time of  B.,  and  of  there  being  a  failure  of  issue  at  any  time, 
i.  e.  during  the  life  of  B.,  or  afterwards ;  Srdly,  To  read  the 
phrase  as  denoting  the  event  of  A.  dying,  and  of  there  being 
an  extinction  of  his  issue,  but  both  events  happening  in  the 
lifetime  of  B.  The  second  construction  would  seem  to  be  the 
most  consistent  with  the  general  rule,  which  reads  these  words 
as  importing  a  general  failure  of  issue  where  the  context  does 
not  demand  a  different  construction ;  for  the  fact,  that  the  words 
are  associated  with  a  collateral  event,  Seems  not  to  afford  a  valid 
ground  for  departing  from  the  ordinary  construction ;  and  if  so, 
the  devisee  would  be  tenant  in  tail,  with  a  contingent  remainder 
to  take  effect  in  the  event  of  his  dying  in  the  lifetime  of  B.  In 
the  well-known  case  of  Pells  v.  Brown  (a),  however,  the  Court 
seemed  to  incline  to  the  first  construction,  [and  decidedly 
negatived  the  second  construction,  which  would  give  A.  an 
estate  tail ;  and  Parke,  B.,  in  the  case  of  Doe  d.  Knight  v. 
Chaffey  (b),  seems  to  have  assumed  this  to  be  the  right  view 
of  the  question.  Neither  of  these  cases,  however,  raised  the 
question  between  the  first  and  third  constructions,  as  in  both 
cases  A.  died  within  the  period  without  ever  having  had  issue. 
According  to  the  argument  of  Martin,  B.,  in  Doe  v.  Johnson  (c), 
the  first  and  second  constructions  would  be  both  excluded ;  the 
inference  being  that  as  the  period  of  A.'s  death  is  referable  to 
B/s  lifetime,  so  also  is  the  failure  of  issue  of  A. ;  that  is,  that 

(a)  Cro.  Jac.  590.     The  devise  was  to  out  issue  liciny   William,  for  he  might 

the  testator's  son  Thomas  and  his  heirs  survive  William,  or  have  issue  alive  at 

for  ever,    and  if  he  died   without  issue  the  time  of  his  death,  living  William,  in 

living  William,  his  brother,  then  William  which  case  William  should  never  have  it. 
to  have  those  lands  to  him  and  his  heirs          As   Thomas   seems  not    to  have   left    Remark  on 

and  assigns  for  ever  :  Thomas  suffered  a  issue  surviving  him,  it  was  not  necessary    Pells  v.  Brown. 

recovery  and  died  without  issue  leaving  to  determine  whether,  if  he  had  left  issue, 

William  :  and  it  was  held  that  this  was  and  such  issue  had  afterwards  died  in  the 

not  an  estate  tail  in  Thomas,  but  an  estate  lifetime  of  William,  the  executory  devise 

in  fee,  subject  to  an  executory  devise  ;  for  would  have  taken  effect, 
it  was  said  the  clause,  if  he  died  without          [(&)  16  M.  &  Wels.  664. 
issue,   was  not  absolute  and  indefinite,          (c)  8  Exch.  95,  where  he  says  "The 

whensoever  he  died  without  issue,   but  it  same  words,"  &c.,  quoted  ante,  p.  482.] 
was  with  a  contingency,  if  he  died  with- 
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Effect  of  addi- 
tional expres- 
sions. 


Express  refer- 
ence to  the 
death  of  the 
prior  devisee. 


[A.  must  die  without  leaving  issue  living  at  the  death  of  B.] 
A  solitary  example  of  the  third  construction  applied  to  a 
bequest  of  personalty  occurs  in  the  case  of  Crowder  v.  Stone  (d),. 
where  a  testator  bequeathed  stock  to  his  executors,  in  trust  for 
A.  for  life,  and,  after  her  decease,  to  B.  for  life;  and,  after  the 
decease  of  the  survivor,  the  stock  was  to  be  sold,  and  the  pro- 
duce divided  between  the  testator's  nephew  and  four  nieces,  and, 
in  case  of  the  decease  of  any  of  them  without  lawful  issue  before 
their  respective  shares  should  become  due  and  payable,  then  the 
part  or  share  of  him,  her  or  them  so  dying  without  issue  as 
aforesaid,  to  go  to  the  survivor  :  Lord  Lyndhurst  held,  that 
the  share  of  a  niece,  who  died  before  the  period  of  distribution 
leaving  a  son,  who  afterwards  also  died  before  that  period, 
passed  under  the  executory  gift  to  the  survivor.  [The  opinion 
of  Sir  W.  P.  Wood,  V.  C.,  seems  also  to  be  in  favour  of  this 
construction  (e}.~\ 

The  reports  do  not  present  many  instances  of  devises  to 
take  effect  on  the  death  of  a  preceding  devisee  without  issue 
within  a  definite  period.  Among  the  few  cases  of  this  nature 
is  Bennett  v.  Lowe  (/),  where  the  devise  over  was  to  take  effect 
on  the  decease  and  failure  of  issue  of  the  prior  devisees  before 
the  death  of  the  annuitants ;  but  this  peculiarity  in  the  case  does 
not  appear  to  have  attracted  much  attention,  and  the  con- 
struction adopted  by  the  Court  rendered  it  immaterial,  so  that 
the  case  really  throws  very  little  light  on  the  point  under 
consideration. 

2nd.  The  next  species  of  case  to  be  noticed  is,  where  expres- 
sions are  added  to  the  words  importing  a  failure  of  issue, 
shewing  that  the  testator  used  those  words  in  a  restricted 
sense. 

Where  the  testator  expressly  devises  over  the  estate  in  the 
event  of  the  preceding  devisee  dying  without  leaving  issue 
living  at  the  time  of  his  death,  the  language  of  the  will  seems  to 
exclude  all  controversy;  and  yet  we  have  an  instance  of  an 
adjudication  on  this  simple  point  in  the  case  of  Doe  d.  Barnfield 
v.  Wet  ton  (ff). 


(d)  3  Russ.  217. 

[(e)  Greenwood  v.  Verdon,  1  Kay  &  J. 
74,  see  p.  89.] 

(/)  5  M.  &  Pay.  485,  7  Bing.  535. 

(g)  2  B.  &  P.  324 ;  [and  see  Verulam 
v.  Batkurst,  13  Sim.  388.  But  if  there 
is  a  previous  express  limitation  in  tail, 


although  the  restricted  construction  is  of 
course  inevitable,  yet  the  nature  of  the 
previous  devisee's  estate  is  not  altered  : 
only  the  limitation  over  is  contingent  on. 
the  issue  failing  at  the  time  specified. 
See  Marshall  v.  Grime,  29  L.  J.  Ch. 
592.] 
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"Leaving  no 
81" 


The  restricted  construction,  however,  has    been    sometimes      CHAP.  XLI. 
adopted,  where   the   intention   was   much   less    unequivocally 
expressed. 

Thus,  in  the  case  of  Porter  v.  Bradley  (h),  where  the  testator 
devised  certain  lands  to  his  son  P.,  his  heirs  and  assigns  for 
ever;  but  his  will  was,  that  in  case  he  (P.)  should  happen  to 
die  leaving  no  issue  BEHIND  HIM,  then  that  his  (testator's)  wife 
should  take  the  rents,  and  have  his  in-door  goods,  as  long  as  she 
should  continue  his  widow,  and  no  longer;  and  after  her  decease 
or  marriage,  then  the  lands  so  devised  to  P.  as  aforesaid,  the 
testator  gave,  for  ivant  of  issue  by  him  as  aforesaid,  unto  his  son 
J.  and  his  heirs,  chargeable  with  50/.  apiece  to  the  testator's 
daughters  and  their  issue  within  a  twelvemonth  after  he  (J.) 
should  enjoy  the  same  ;  but  in  case  J.  should  die  before  P.,  and 
P.  should  not  leave  any  issue  of  his  body  begotten,  then  the 
testator  directed  the  lands  to  be  sold,  and  the  money  paid  to  the 
daughters.  The  Court  of  King's  Bench  held,  upon  the  authority 
of  Pells  v.  Brown,  that  the  words  imported  a  dying  without 
issue  living  at  the  death,  considering  the  words  "  leaving  no 
issue  behind  him  "  as  equivalent  in  point  of  fact  to  the  words 
"  living  William  "  in  that  case  ;  and  Lord  Kenyan  considered  the 
subsequent  parts  of  the  will  to  convey  the  same  idea  ;  for  the 
devisor  had  mentioned  (qucere  treated  ?)  this  event  as  likely  to 
happen  in  the  lifetime  of  his  widow,  or  of  his  younger  son  or 
daughters. 

This  case  has  been  considered  as  standing  upon  the  effect  of 
the  words  "  behind  him  "  (i)  . 

3rd.  Another  class  of  cases,  in  which  the  restricted  construction  Implicatory 
of  the  words  under  consideration  has  been  adopted,  consists  of  ftriction  from" 
those  in  which  the  arguments  for  that  construction  have  been  nature  of  devise 
derived  from  the  nature  of  the  subject-matter  and  terms  of  the 
ulterior  devise. 

Thus,  in  Nichols  v.  Hooper  (k),  which  seems  to  be  the  first 
case  of  this  kind,  the  circumstance  of  the  lands  being  chargeable 
with  monies  to  be  paid  within  a  definite  period  after  the  decease 
of  the  first  taker,  was  held  to  cut  down  the  words  in  question  to 


(h)  3  T.  E.  143. 

(i)  Many  cases  regarding  the  re- 
strictive  operation  of  particular  expres- 
eions  will  be  found  under  the  section 
applicable  to  bequests  of  personal  estate. 
As  to  the  phrase  on  the  decease,  in  re- 


ference  to  realty,  see  Doe  d.    King  v. 
Frost,  3  B.  &  Aid.  546,  post,  491. 

(k)  1  P.  W.  198  ;  2  Vern.  686  ;  [and 
see  Ryes  Settlement,  10  Hare,  106,  ante, 
p.  479.] 
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Legacy  to  be] 
paid  within  a 
given  period 
after  the  death. 


Remarks  upon 
Nichols  v. 
Hooper. 


Same  construc- 
tion in  Blinston 
v.  Warburtm. 


ti  dying  without  issue  at  the  death.  The  devise  was  to  M.  for 
life,  remainder  to  her  son  T.  and  his  heirs,  provided  that  if  T. 
should  die  without  issue  of  his  bodyy  then  the  testator  gave  100/. 
apiece  to  A.  and  B.,  to  be  paid  within  six  months  after  the 
decease  of  the  survivor  of  the  said  mother  and  son,  by  the  person 
who  should  inherit  the  premises ;  and,  in  default  of  payment, 
the  testator  gave  the  land  to  the  legatees  for  payment.  It  was 
held,  that  the  words  here  referred  to  a  dying  without  issue  at  the 
death,  and  that  the  issue  having  survived  the  son,  though  they 
failed  within  the  six  months,  the  legacies  did  not  arise. 

The  Lord  Keeper  laid  much  stress  upon  the  circumstance  of  the 
subject  of  the  ulterior  gift  being  legacies,  which  shews  that  he 
regarded  it  as  a  bequest  of  personalty ;  but  the  case  clearly  did 
not  fall  within  the  principle  of  cases  of  this  description;  for  even 
if  the  words  had  been  held  to  import  a  general  failure  of  issue, 
inasmuch  as  T.  would  in  that  case  have  been  tenant  in  tail,  the 
legacies  payable  on  the  determination  of  T.'s  estate  (being 
barrable  by  a  recovery)  would  have  been  good  (I).  The  case, 
therefore,  wanted  the  great  influencing  motive  to  the  restricted 
construction  in  reference  to  bequests  of  personal  estate,  namely, 
that  the  contrary  interpretation  would  have  invalidated  the 
bequest  over. 

It  seems,  however,  to  have  been  regarded  in  the  profession  as 
a  case  of  this  nature  (m) ;  to  which  probably  may  be  ascribed  the 
fact  that,  for  nearly  a  century  (n),  no  other  instance  occurred  in 
which  the  restricted  construction  was  attempted  to  be  supported, 
in  regard  to  real  estate,  on  any  such  grounds:  the  general 
impression  being,  it  should  seem,  that  the  words  in  question, 
applied  to  realty,  were  not  susceptible  of  restriction  from  cir- 
cumstances or  expressions  affording  inference  merely. 

[The  question  was  again  raised  on  nearly  identical  expressions 
in  the  late  case  of  Blinston  v.  Warburton  (o),  where  the  devise  was 
of  a  house  to  testator's  daughter  Sarah,  in  consideration  of  her 
paying  50Z.  to  Anne  C.,  and  in  case  Sarah  died  without  lawful 
issue,  the  said  house  to  go  to  testator's  son  Thomas  or  his  heirs 
in  consideration  that  he  should  pay  to  testator's  son  Joseph,  or 
his  heirs,  the  sum  of  25 O/.  twelve  months  after  Sarah's  death. 
Sir  W.  P.  Wood,  V.  C.,  held,  that  Sarah  took  an  estate  in  fee 


(I)  Goodwin  v.  Clark,  1  Lev.  35.    See 
ante,  Vol.  I.  p.  230,  n.  (h), 

(m)  See  Mr.  Fearne's  Treatise,  471. 


(n)  The    next    case    was    Porter   v. 
Bradley,  3  T.  R.  143. 
[(o)  2  Kay  &  J.  400. 
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[with  an  executory  devise  over.  He  thought  there  could  have  OHAP.  xn. 
been  no  doubt  on  the  point  if  the  limitation  had  been  to  Sarah 
expressly  in  fee,  and  he  addressed  himself  chiefly  to  the  question 
whether  the  result  was  the  same  where  the  fee  was  given  only 
by  implication  from  the  imposition  of  the  charge  directed  to  be 
paid  by  Sarah. 

An   instance    of   the    expressions   now   under  consideration  Restriction  by 
being'  restricted  so  as  to  mean  failure  of  issue  at  a  particular  tu^oAlass'to 
time,  by  the  nature  of  the  class  to  take  under  the  gift  over,  is  take  "nder  §ift 
furnished  by  the  case  of  Ex  parte  Hooper  (p),  in  which  Sir  R. 
Kinder sley  seems  to  have  considered  that  where  the  devise  over 
on  the  death  of  A.  without  leaving  issue,  is  to  such  of  a  class  of 
persons  as  shall  be  living  at  the  death  of  A.,  the  gift  over  should 
be  construed  as  a  gift  over  on  the  death  of  A.,  without  issue 
living  at  his  death  (q). 

So,  again,  in  the  case  of  Gee  v.  Corporation  of  Manchester  (r), 
Lord  Campbell,  C.  J.,  considered,  that  under  a  devise  to  A. 
and  his  heirs,  and  if  A.  die  without  issue  then  to  B.  in  fee, 
but  if  A.  die  leaving  issue,  then  to  the  issue  in  fee,  share  and 
share  alike;  the  words  "if  A.  die  without  issue,"  meant  die 
without  issue  living  at  the  death  of  A. ;  for  the  latter  part  of  the 
clause  expressly  provided  that  if  there  was  issue,  they  (that  is  all 
the  issue)  should  take  their  parent's  share,  share  and  share  alike ; 
whereas,  if  the  former  part  of  the  clause  were  construed  to  give 
an  estate  tail,  the  eldest  son  only  would  take  his  parent's  share, 
and  the  two  parts  would  thus  be  inconsistent.  The  Court 
thought  that  in  this  view  A.  would  take  an  estate  for  life,  with 
alternative  contingent  remainders  to  B.  or  the  issue  of  A.,  living 
at  his  (A.'s)  death  according  to  the  event. 

And  in  the  case  of  Greenwood  v.  Verdon  (s),  where  the  testator  Gift  on  death 

T  .  .    .  ,  ,     ,          ,      .      ,     ,,    without  issue 

gave  legacies  to  certain  persons  by  name,  and  then  devised  all  to  persons  then 
the  residue  of  his  personal  property  and  all  his  real  property  to  survivin£- 
his  wife  and  son  for  their  lives,  and  after  the  decease  of  the  wife, 
to  the  son  his  heirs  and  assigns  for  ever,  and  from  and  after  the 
decease  of  the  wife  and  of  the  son  without  issue,  to  be  equally 
divided  among  the  three  surviving  legatees,  share  and  share  alike ; 
Sir  W.  P.  Wood,  V.  C.,  held,  that  the  failure  of  issue  of  the  son 
was  restricted  by  the  gift  over,  and  that  the  son  took  an  estate  in 

[(p)  1  Drew.  264  ;  and  see  Carter  Y.  post. 
Bentall,  2  Beav.  551,  554.  (r)  17  Q.  B.  737. 

^  (7)  But  there  were  words  of  liinita-  (*)  1  Kay  &  J.  74.] 

tion,  as  to  which  see  Massey  v.  Hudson, 
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[fee  with  an  executory  gift  over,  if  he  died  without  issue  during 
the  period  of  the  lives  of  the  legatees  or  any  of  them,  to  the 
surviving  legatees.] 

Another  ground  upon  which  the  restricted  construction  has 
been  adopted  is,  that  the  ulterior  devises  confer  estates  for  life 
only. 

Thus,  in  Roe  d.  Sheers  v.  Jeffery  (t),  where  a  testator  devised 
to  his  daughter  A.  for  life,  and,  after  her  death,  to  his  grandson 
B.  and  to  his  heirs  for  ever ;  but  in  case  B.  should  depart  this 
life,  and  leave  no  issue,  then  his  will  was,  that  the  said  premises 
should  be  and  return  unto  E.,  M.  and  S.  or  the  survivors  or  sur- 
vivor of  them,  equally  to  be  divided  between  them ;  Lord  Kenyon, 
after  citing  Pells  v.  Brown  (u)  as  a  leading  authority,  said, — "  On 
looking  through  the  whole  of  this  will,  we  have  no  doubt  that 
the  testator  meant  that  the  dying  without  issue  was  confined  to 
a  failure  of  issue  at  the  death  of  the  first  taker ;  for  the  persons 
to  whom  it  is  given  over  were  then  in  existence,  and  life  estates 
are  only  given  to  them" 

Lord  Hardwicke,  in  Tr afford  v.  Boehm  (v),  seems  also  to  have 
entertained  an  opinion  that  words  referring  to  a  dying  without 
issue,  followed  only  by  limitations  for  life,  were  "  confined  to  a 
failure  of  issue  during  the  lives  in  being ;  "  but  the  case  before 
his  Lordship  did  not  raise  the  question,  as  the  devise  (which  was 
of  money,  to  be  laid  out  in  land)  operated  as  an  immediate 
disposition  of  the  reversion. 

That  the  mere  circumstance  of  the  subsequent  estates  being 
for  life  only  should  be  made  a  ground  for  varying  the  construc- 
tion is  extraordinary,  since  it  is  every  day's  practice  to  limit  an 
estate  for  life  in  remainder  after  an  estate  tail,  which  involves 
precisely  the  absurdity  which  is  here  supposed  to  flow  from  hold- 
ing the  words  to  import  an  indefinite  failure  of  issue.  Indeed, 
this  view  of  the  case  appears  to  have  been  a  surprise  to  the 
parties ;  for,  in  the  opinions  of  counsel  taken  on  behalf  of  the 
ulterior  devisee  (with  a  perusal  of  which  the  writer  has  been 
favoured),  the  only  ground  upon  which  his  claim  was  considered 
to  be  tenable  (if  at  all)  was,  that  the  case  of  Porter  v.  Bradley  (a?) 
had  decided,  in  opposition  to  former  authorities,  that  the  words 
leaving  no  issue,  per  se,  and  without  any  aid  from  the  context, 
were  to  be  construed  leaving  no  issue  living  at  the  death.  As 


(0  7  T.  R.  589. 
(u)  Ante,  483,  n. 


(v)  3  Atk.  449. 
(*)  Ante,  485. 
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this  hypothesis,  however,  is  clearly  overthrown  by  the  long  line      CHAP.  XLT. 

of  authorities  before  referred  to  (y)9  the  cases  of  Porter  v.  Bradley 

and  Roe  v.  Jeffery  must  rest  on  their  peculiar  circumstances,  i.e. 

the  former  on  the  explanatory  force  of  the  superadded  words 

"  behind  him/'  and  the  latter  on  the  circumstance  of  the  devises 

over  being  exclusively  for  life. 

At  all  events,  it  is  clear  that  the  doctrine  of  the  case  of  Roe  v.  But  all  the 


Jeffery  applies  only  where  all  the  ulterior  estates  are  merely  for 


life;  for,  in  Barlow  v.  Salter  (z),  Sir  W.  Grant  refused  to  extend 

it,  even  to  a  bequest  of  personal  estate,  where  one  of  several 

ulterior  legatees  took  a  life  interest,  and  the  others  absolutely. 

"  It  appears,  in  some  of  the  early  cases/'  said  his  Honor,  "  that 

the  Judges  inclined  to  hold  these  words  to  mean  without  issue  at 

the  death  of  the  person  named  ;  but  ever  since  the  case  of  Beau- 

clerk  v.  Dormer  (a),  1  think  a  different  rule  has  prevailed;  and  sir  W.  Grant's 

it  is  now  settled,  that,  unless  there  are  expressions  or  circum- 

stances  from  which  it  can  be  collected  that  these  words  are  used  rule. 

in  a  more  confined  sense,  they  are  to  have  their  legal  signification, 

viz.  death  without  issue  generally.     The  Court  ought  not  cer- 

tainly to  profess  to  adopt  one  of  these  rules,  and  yet  to  proceed 

as  if  the  other  was  the  right  one,  which  however,  is  done  when 

the  meaning  of  the  words  is  held  to  be  narrowed  by  expressions 

or  circumstances  that  do  not  raise  any  fair  inference  of  a  restricted 

intention.     The  single  circumstance  in  this  case  relied  upon  in 

favour  of  the  restricted  construction  is,  that  one  of  the  four 

persons  to  whom  the  bequest  over  is  made  is  to  take  only  a  life 

interest  in  his  part,  which  is  to  be  divided  among  the  survivors. 

If  there  is  any  case  which  has  ascribed  to  the  circumstance  of 

a  devise  over  for  life  the  effect  here  contended  for,  I  beg  leave  to 

doubt  the  soundness  of  the  decision.     The  case  of  Roe  d.  Sheers 

v.  Jeffery  certainly  gives  no  countenance  to  that  doctrine)  as  the 

devise  over  was  only  of  life  estates,  and,  on  that  ground,  Lord 

Kenyan  compared  it  to  Pells  v.  Brown  (b).     So,  in  Trafford  v. 

Boehm,  the  ground  was,  that  all  the  estates  were  for  lives,  and 

for  lives  only/' 

In  two  more  modern  cases,  the  circumstance  of  the  property  Property  de- 
being  in  the  devise  over  charged  with  sums  of  money,  to  be 


(y)  Ante,  473.  Lambert,  8  Ir.  Com.  Law  Rep.  485.] 

(*)  17  Ves.    479.     See   also    Doe  d.  (a)  2  Atk.  308. 

Jones  T.  Owens,  1  B.  &  Ad.  318;  [Rye's  (b)  Cro.  Jac.  590. 

Settlement,   10   Hare,    111;    Peyton  v. 
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CHAP.  XLI.      disposed  of  by  the  -will  of  the  first  devisee,  (though  not  made 

charged  with      payable  within  a  definite  period  after  his  death,  as  in  Nichols  v. 

legacies,  Hooper  (c),)   seems  to  have  formed  the  principal  ground  for 

holding   the   words   under   consideration   to   import   a    dying 

without  issue  at  the  death. 

Thus,  in  Doe  d.  Smith  v.  Webber  (d),  a  testator  devised  and 
bequeathed  real  and  personal  estate  to  his  niece  H.,  her  heirs, 
executors,  administrators  and  assigns  for  ever,  and  provided  that 
in  case  she  should  happen  to  die  and  leave  no  child  or  children, 
then  he  devised  unto  his  niece  B.  his  freehold  lands  called  W., 
—to  be  paid  to  to  her  and  her  heirs  for  ever,  paying  1,000/.  unto  the  executor  or 
&ce  eofCthe1S'  executors  of  his  said  niece  H.}  or  to  such  person  as  she  by  her  last 
prior  devisee,  will  and  testament  should  direct.  It  was  held,  that  H.  took  an 
estate  in  fee,  subject  to  an  executory  devise  on  her  leaving  no 
issue  at  her  death.  Lord  Ellenborough  disclaimed  any  stress  on 
the  word  "  children  "  as  distinguished  from  issue,  as,  where  the 
intent  required  it,  it  had  been  held  to  include  all  descendants, 
mediate  and  immediate  (e)  •  and  the  present  case,  he  observed, 
called  for  such  a  construction ;  otherwise,  in  the  event  of  H. 
dying  without  leaving  any  child  surviving  her,  but  leaving  grand- 
children, B.,  the  devisee  over,  would  take,  in  exclusion  of  such 
grandchildren  (/),  which  would  be  contrary  to  the  manifest 
intention  of  the  testatrix.  But  the  circumstance  upon  which  his 
Lordship  mainly  relied  was,  that  of  the  1,0007.  being  payable  to 
the  executors  or  nominee  of  H.  in  the  event  of  her  leaving  no 
issue,  which  he  said  was  equally  strong  with  the  circumstance  in 
Roe  v.  Jeffery  of  the  devises  over  being  for  life  only,  it  being  a 
personal  provision,  and  to  be  made  to  a  person  or  persons 
to  be  appointed  by  H.  in  her  will.  The  event  contemplated 
by  the  testatrix  seemed  to  have  been  a  proximate,  and  not  a 
remote  event,  namely,  a  failure  of  issue  at  H.'s  death,  and 
not  an  indefinite  failure  of  issue  which  might  happen  at  any 
remote  period.  Lord  Ellenborough  also  observed,  that  as  two 
tenements  only  were  given  over  on  that  event,  that  was  an 
additional  reason  to  shew  that  the  devise  over  could  not  be 
considered  as  converting  the  prior  devise  into  an  estate  tail ;  as 

(c)  Ante,  485.  benefit  they  might  take  by  gift  or  de- 

(d)  1  B.  &  Aid.  713.  scent  from  their  ancestor,  and  which  is 

(e)  See  ante,  93,  382.  considered  to  be  in  the  testator's  con- 
(/)  As    "grandchildren"  they  took       templation    in    making    the     devisee's 

nothing.      His   Lordship   must   here  be       estate   indefeasible   on   his  leaving  such 
understood  as  referring  to  the  possible       objects. 


BY  NATURE  OF  GIFT  OVER — REALTY.  491 

tliat  would  make  the  same  words   of  devise  operate  to  give      CHAP.  XLT. 
two  different  estates,  an  estate  tail  in  part,  and  an  estate  in  fee 
in  the  residue  (g), 

So,  in  Doe  d.  King  v.  Frost  (h),  where  a  testator  devised  to 
his  son  W.  and  his  heirs  certain  real  estate,  and  after  giving  to 
his  wife  an  annuity  thereout,  to  be  paid  by  W.,  provided  that, 
if  W.  should  have  no  children,  child,  or  issue,  the  estate  was  on  Words  "on  the 
the  decease  of  W.,  to  become  the  property  of  the  heir-at-law,  l 
subject  to  such  legacies  as  he  (W.}  might  leave  by  will  to  any  of  Effect  of  charge 
the  younger  branches  of  the  family;  it  was  held,  that  W.  took 
an  estate  in  fee,  with  an  executory  devise  over,  in  the  event  of  by  prior 
his    dying   leaving    no    issue  at  his  death,  to  such  person  as 
should  be  then  and  in  that  event  heir-at-law;  Lord  C.  J.  Abbott 
observing,  that  it  was  the  plain  intention  of  the  testator  that,  at 
the  period  of  the  decease  of  his  son  "W.,  it  should  be  ascertained 
whether  the  estates  devised  to  him  by  the  will  should  then  vest 
in  him  in  fee  absolutely,  or  pass  over  to  some  other  person, 
subject  to  any  such  legacies  as  the  son  might  by  his  will  devise 
to  any  of  the  younger  branches  of  the  family. 

In  this  case  Mr.  J.  Holroyd  adverted  to  the  words  "  on  the  Words  on  or 
decease  of  the  said  W.;"  but  in  the  earlier  case  of  Walter  v. 
Drew  (i),  where  the  devise  was  that  if  W.  (the  testator's  eldest 
son)  should  happen  to  die,  and  leave  no  issue  of  his  body 
lawfully  begotten,  that  then  in  that  case,  and  not  otherwise, 
after  the  death  (k)  of  "W.,  the  testator  gave  and  bequeathed  all 
his  lands  of  inheritance  to  R.,  to  have  and  to  hold  the  same 
after  the  death  of  W.  to  him  and  his  heirs ;  Corny n,  C.  B.,  held 
it  to  be  an  estate  tail  in  W.  (/). 

So  again,  in  Doe  d.  Cock  v.  Cooper  (m),  no  notice  was  taken 
of  a  similar  expression,  notwithstanding  the  stress  laid  on  the 
words  introducing  the  devise  over  as  conferring  an  estate  tail. 

(g)  An  observation  somewhat  similar  (i)  Com.  Rep.  373. 

was    made   in    Good/right   v.    Dunham,  (k)  See  this   expression   in  regard  to 

Doug.  251 ;   but  the  obvious  answer  to  personalty,  Pinbury  v.  ElTcin,   1  P.  W. 

such  reasoning  is,  that  the  construction  563,  post,  497,  and  other  cases. 

turned  not  on  the  first  words   limiting  (Z)  As  to  estates  tail  by  implication, 

the  ^  property  to  the  devisee  and  his  heirs  see  ante,  Vol.  I.  Chap.  XVII.  sect.  6; 

(which  were  common  to   both  devises),  Vol.  II.  p.  444. 

but  on  the  subsequent  qualifying  words,  (m)  1  Eastj  229,  ante,  404.  Where, 
which  applied  to  the  two  tenements  ex-  as  in  this  case,  the  prior  devise  confers 
clusively.  This  remark  (it  will  be  per-  an  estate  tail,  it  could  hardly  be  con- 
ceived) does  not  affect  the  general  grounds  tended  that  such  words  rendered  the  re- 
of  the  decision.  mainder  over  contingent  on  his  leaving 

(h)  3  B.  &  Aid.  546.     [And  see  Strat-  no  issue  at  his  death  ;  as  to  which,  see 

ford  v.  Powell,  1  Ba.  &  Be.  1,  noticed  some   observations   ante,    423,   and   see 

post.]  post,  492,  493. 
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OHAP.  XLI.  [And  in  Jones  v.  Ryan  (n}}  where  the  devise  was  to  A.  and  his 
Words  "aftw  heirs  for  ever,  and,  in  case  A.  should  die  without  lawful  issue, 
the  testator  desired  that  after  his  (A.'s)  death  the  property 
should  go  to  B.  and  her  heirs,  and,  in  case  A.  and  B.  should 
both  die  without  lawful  issue,  then  to  C.  and  his  heirs,  -and  after 
his  (C.'s)  death  without  issue,  to  D.  and  his  heirs  ;  Sir  E.  Sugden 
held,  that  A.  took  an  estate  tail.  The  learned  Judge  laid 
some  stress  on  the  fact,  that  B.  undoubtedly  took  an  estate  tail, 
and  that  it  was  not  likely,  from  the  frame  of  the  will,  that  A.  and 
B.  were  intended  to  have  different  estates  :  but  it  is  evident  that 
independently  of  this  fact,  he  would  have  held  that  A.  was  tenant 
in  tail  ;  observing  that  though  the  gift  over  was  "  after  the 
death  of  A.,  yet  it  was  after  his  death  without  issue." 


a*  his       On  the  other  hand,  in  the  recent  case  of  Ex  parte  Dames  (o), 
tire.  lands  were  devised  to  M.  in  fee,  and,  in  case  M.  should  die 

without  leaving  any  lawful  issue  of  his  body,  the  lands  were  at 
his  death  devised  to  C.  and  F.  in  fee,  in  equal  shares.  Sir  R. 
Kindersley,  V.  C.,  considering  that  no  distinction  could  be 
raised  between  the  words  "  at  "  and  "  on,"  decided  on  the 
authority  of  Doe  v.  Frost,  that  M.  took  an  estate  in  fee,  with 
an  executory  devise  over,  in  case  he  left  no  issue  living  at  his 
death.  There  were  some  other  expressions  in  the  will  which 
the  V.  C.  considered  favourable  to  his  view  of  the  case,  but  he 
said  he  was  prepared  to  have  given  the  same  decision  if  those 
expressions  had  not  occurred. 

Words  ^6u  his  Again,  in  the  case  of  Parker  v.  Birks  (p),  where  a  testator 
restrictive.  devised  lands  to  his  nephew  A.,  his  heirs  and  assigns  for  ever  ; 
but  in  case  A.  should  die  without  child  or  children  of  his  body 
lawfully  begotten,  he  devised  the  same  lands  to  the  children  of 
his  niece  B.,  their  heirs  and  assigns  for  ever,  on  the  decease  of 
the  said  A.  ;  it  was  held  by  Sir  W.  P.  Wood,  V.  C.,  that  A. 
took  an  estate  in  fee-simple  subject  to  an  executory  devise  over, 
in  case  he  died  without  issue  (q)  living  at  his  death. 

Result  of  the          Thus  far,  therefore,  the  cases  seem   to  make  a  distinction 

words  "on,"      between  the  words  "at"  and  "  on"  and  the  word  "  after,"  the 

"after"*          two  *°rmer  words  pointing  to  the  moment  of  death,  the  latter 

taking  in  any  period  subsequent  to  death,  and  therefore  having 

no  restrictive  effect  (r).     But  in  the  two  last  cases  was  cited 

[(»)  9  Ir.  Eq.  Rep.  249.  (q)  Doe  v.  Webber,  1  B.  &  Aid.  713. 

(o)  2  Sim.  N.  S.  114.  (r)  And  see  accordingly,   per  Sir   W. 

(p)  1  Kay  &  J.  156.  Grant,  M.  R.,  1  Mer.  22. 
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[the  earlier  authority  of  Broadhurst  v.  Morris  (s),  where   the      CHAP.  XLI. 

devise  was  to  A.  "  and  his  children  lawfully  begotten  for  ever, 

but  in  default  of  such  issue  at  his  decease,  to  B.  his  heirs  and 

assigns  for  ever;"  and  the  decision  was  that  A.  took  an  estate 

tail.     No  opinion  was  given  on  the  effect  of  the  devise  over. 

But  the  former  point  "being  clear,  the  rule/'  said  Sir  W.  P. 

Wood,  "  applied  with  great  force,  that  the  limitation '  on '  should 

not  be  construed  to  be  an  executory  devise,  when  it  might  be 

a  contingent   remainder   after   an  express  estate  tail."     And 

again,  "  In  no  case  in  which  a  clear  estate  in  fee  simple  has 

been  limited  by  the  first  words  has  that  estate  been  reduced 

to  an  estate  tail,  in  order  to  construe  the  words  of  the  gift  over 

on  the  death  of  the  devisee  without  issue  to  be  a  remainder. 

It   is   begging  the   question   to  say   that    the  gift  over  is   to 

be  taken  to  be    a   remainder;    because  it    is    necessary   first 

to  make  out  that   the   gift  in  fee  is  cut  down  to  an  estate 

tail  (/)." 

Supposing,  however,  the  distinction  between  the  words 
"on"  and  "at"  and  the  word  "after"  to  be  substantial;  and 
admitting  the  remarks  of  the  V.  C.  to  be  well  founded :  yet 
neither  are  the  words  "  on "  or  "  at  "  so  inflexible,  nor  is  the 
existence  of  a  previous  devise  in  fee  simple  so  conclusive,  as  not 
to  yield  where  an  intention  is  shewn  by  the  context  to  use  the 
words  denoting  a  failure  of  issue  in  their  largest  sense.  Thus,  "Upon  her 
in  the  case  of  Peyton  v.  Lambert  (u),  where  a  testator  devised  not  restrictive. 
lands  to  his  sisters  B.  and  M.,  as  tenants  in  common  in  fee ; 
and  in  case  B.  should  die  without  issue,  her  share  to  go  to  her 
husband  for  life,  and  to  descend  immediately  on  his  death  to 
her  sister  M.  and  her  issue :  "  and  in  case  M.  should  happen 
to  die  without  issue,  then  her  half  to  descend  upon  her  death  to 
B.  and  her  issue,"  and  if  she  leave  no  issue,  to  her  husband  for 
life,  and  in  case  both  the  testator's  sisters  should  die  without 
issue,  he  devised  the  land  to  H.  C.  in  fee.  B.'s  moiety  alone 
was  in  question ;  but  the  limitation  of  M.'s  moiety,  "  that  in 
case  M.  should  die  without  issue,  then  her  half  was  to  descend 
upon  her  death  to  B.  and  her  issue,"  was  referred  to  as  giving 
the  restricted  construction  to  the  words,  "  die  without  issue," 
in  that  part  of  the  will,  and  as  affording  an  explanation  of  their 

[(s)  Broadhurst  v.   Morris,    2  B.    &      Jones  v.  Ryan,  sup. 
Ad.  1.  (u)  8  Ir.  Com.  Law.  Rep.  485.] 

(0  See  1  Kay  &  J.  166,  167.     But  see 


494 


DIE    WITHOUT    ISSUE  " WHEN    RESTRICTED 


CHAP.  XLI. 


Distinction 
suggested, 
\vhere  prior 
devise  is  for 
life  only. 


[import  in  the  previous  part  relating  to  B.'s  moiety.  But  the 
Court  of  Q.  B.  (Ir.)  considering  that  there  was  a  clear  cross 
limitation  of  an  estate  tail  to  each  sister  of  the  moiety  originally 
devised  to  the  other  sister,  followed  by  a  devise  over  of  the 
entire  estate  to  H.  C.  in  fee  in  the  event  of  both  sisters  "  dying 
without  issue ;"  and  that  if  the  original  limitations  to  the  sisters 
were  read  as  conferring  on  them  estates  in  fee  simple,  with 
executory  devises  over  in  the  event  of  their  dying  without 
issue  living  at  their  respective  deaths,  the  different  moieties 
of  the  estate  would  (in  the  event  of  either  cross  limitation 
taking  effect)  be  held  by  the  same  person  for  different  estates, 
with  power  as  to  one  moiety  to  bar  the  subsequent  estates,  and 
no  such  power  as  to  the  other  moiety ;  and  that  other  results 
might  follow  equally  at  variance  with  the  testator's  apparent 
intention ; — held  that  the  sisters  took  estates  tail  in  their  re- 
spective moieties :  and  that  although  the  expressions  relied 
on  had  in  some  cases  had  the  effect  contended  for,  yet  in  the 
present  case  it  was  more  likely  the  expressions  were  used  to 
denote  that  the  cross  limitation  to  B.  was  to  take  effect  imme- 
diately upon  the  failure  of  the  estate  which  M.  took  under 
the  preceding  limitation,  and  not  as  intended  to  fix  the  death 
of  M.  as  the  period  for  ascertaining  whether  her  estate  should 
determine  or  become  absolute.] 

It  will  be  observed  [as  stated  by  Sir  W.  P.  Wood],  that,  in 
all  the  preceding  cases,  [in  which  the  restrictive  construction 
was  adopted],  the  prior  limitation  on  which  the  words  under 
consideration  were  engrafted  would,  standing  alone,  have  given 
the  fee  to  the  devisee.  It  is  proper  to  notice  this  fact,  as 
between  such  cases  and  those  in  which  the  preceding  devise 
would  confer  a  life  estate  only,  some  distinction,  it  is  conceived, 
will  be  found  to  exist.  Undoubtedly,  the  two  cases  are  parallel 
in  regard  to  the  effect  of  words  importing  an  indefinite  failure 
of  issue  of  the  first  taker,  which,  in  both  instances,  create  in 
him  an  estate  tail ;  yet  it  is  by  no  means  clear  that  they  concur 
as  to  the  force  of  expressions  or  circumstances  requisite  to 
confine  those  words  to  a  dying  without  issue  at  the  death; 
since  that  construction  is  attended  with  very  different  degrees 
of  convenience  in  the  respective  cases.  Where  the  preceding 
devisee  would  take  the  fee,  the  convenience  is  all  on  the  side  of 
the  restricted  construction,  which  renders  such  fee  defeasible 
on  his  not  leaving  issue  at  his  death,  and  places  the  estate  out 
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of  the  power  of  the  first  taker,  who  might,  if  he  were  tenant  OHAP.  XLI. 
in  tail  (as  he  would  be  if  the  words  were  construed  to  mean  an 
indefinite  failure  of  issue),  defeat  the  ulterior  estate  by  means  of 
an  inrolled  conveyance,  now  substituted  for  a  common  recovery. 
To  prevent  this  consequence,  the  Courts  have  generally,  in  such 
cases,  lent  a  willing  ear  to  the  arguments  in  favour  of  the 
restricted  (and  which  we  have  seen  to  be  the  popular)  inter- 
pretation of  these  words. 

On  the  other  hand,  where  the  first  devise  would  confer  an 
estate  for  life  only,  the  restricted  construction  imputes  a  very 
improbable  intention  to  the  testator ;  for,  as  it  raises  no  estate 
tail  in  the  first  devisee,  nor  (it  should  seem)  an  implied  estate 
by  purchase  in  the  issue,  the  land  goes  absolutely  from  the 
devisee  at  his  death,  whether  he  leave  issue  or  not ;  and  that 
event  is  material  only  as  bearing  on  the  right  of  the  ulterior  . 
devisee;  for,  although  the  property  ceases  to  belong  to  the 
prior  devisee,  whether  he  leave  issue  .surviving  him  or  not,  yet 
it  is  to  pass  over  to  the  remainder-man  only  in  case  the  prior 
devisee  do  not  leave  issue,  which  it  is  hard  to  suppose  could 
have  been  really  meant.  And,  if  the  distinction  suggested  by 
these  observations  has  not  been  a  recognized  principle  of  con- 
struction in  any  one  of  the  cases,  yet  its  influence  may  be  traced 
in  some  of  them. 

Thus,  in  Wyld  v.  Lewis  (#) .  where  a  testator  devised  to  his  Estate  tail 

,',...  -.    ,          created,  not- 

wife  E.  without  any  words  ot  limitation,  and  then  proceeded  to  withstanding 

declare,  that  "if  it  shall  happen  that  my  said  wife  E.  shall  have 

no  son  or  daughter  (y)  by  me  begotten  on  the  body  of  the  said 

E.  and  for  want  of  such  issue,  then  the  said  premises  to  return 

to  my  brother  J.,  if  he  shall  be  then  living,  and  his  heirs  for 

ever,  only  paying  to  his  two  brothers  (A.  and  B.)  the  sum  of 

150/.  within  one  year  after  the  decease  of  the  said  E. ;  Lord 

Hardwicke  held,  that  E.  took  an  estate  tail;  observing  that  the 

objection,  that  by  the  opposite  construction  the  grandchildren 

would  be  excluded,  was  a  strong  argument  for  this. 

But  his  Lordship  might  have  included  in  this  observation  the 
children  of  E.,  none  of  whom  could  have  taken  unless  she  had 
an  estate  tail. 

This  case  had  two  circumstances,  either  of  which,  according 

(x)  1  Atk.  432,  West's  Gas.  t.  Hardw.  have  been  here  used  as  words  of  limita- 
311.  tion,  as  to  which,  see  ante,  377. 

(y)  "  Son  "and  "daughter"  seem  to 
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to  the  doctrine  of  the  preceding  cases,  would  have  restrained 
the  words  to  issue  living  at  the  death  :  1st,  That  of  the  ulterior 
devisee  being  to  take  only  if  he  should  be  then  living,  which 
would  seem  to  bring  it  within  the  principle  of  Roe  v.  Jeffenj  (z) 
(assuming  that  case  to  be  rightly  decided),  to  say  nothing  of 
the  argument  which  might  be  founded  on  the  reasoning  of  the 
Court  in  Pells  v.  Brown  (a) ;  2ndly,  The  charge  imposed  on  the 
devisee  over,  which,  it  will  be  remembered,  was  the  ground  of 
the  restricted  construction  in  Nichols  v.  Hooper  (b),  Doe  v. 
Webber  (c}}  and  Doe  v.  Frost  (d)  ;  and  has  greater  force  in  Wyld 
v.  Lewis  than  in  the  two  latter  cases,  on  account  of  the  direction 
to  pay  within  a  definite  period  after  the  death.  Lord  Hard- 
wicke,  indeed,  admitted  that  in  general  this  was  a  very  proper 
circumstance  to  induce  that  construction. 

It  is  evident,  therefore,  that  the  case  of  Wyld  v.  Lewis  can 
only  be  reconciled  with  the  line  of  decisions  just  referred  to  on 
the  hypothesis  before  suggested ;  and  hence  we  are  conducted 
to  the  conclusion,  that  the  cases  in  which  a  limitation  over  in 
default  of  issue,  succeeding  a  gift  to  a  person  and  his  heirs, 
has  been  confined  to  a  failure  of  issue  at  the  death,  do  not 
necessarily  apply  to  cases  in  which  they  are  preceded  by  a  gift 
expressly  or  constructively  for  life  only  (e). 


What  will  re- 
strict in  regard 
to  personal 
estate. 

Expressions 
held  to  be  re- 
t  strictive. 

Death  without 
issue  coupled 
with  another 
contingency. 


III.  Our  next  inquiry  is,  what  expressions  or  circumstances 
in  the  context  will  cut  down  the  words  under  consideration  to 
issue  living  at  the  death,  in  regard  to  personal  estate. 

1st.  As  to  the  expressions  which  have  been  held  to  have  this 
effect. 

[As  in  the  case  of  real  estate  so  with  respect  to  personalty,  a 
gift  over  on  death  under  the  age  of  twenty-one,  and  without 
issue,  is  held  to  refer  to  death  without  leaving  issue  before  the 
age  specified  (/). 

"We  will  now  proceed  to  consider  the  construction  put  upon 
the  words  "at,"  "on"  and  "after"  death,  when  applied  to  gifts 
over  of  personal  estate.] 


(z)  Ante,  488. 

(a)  See  ante,  483. 

(6)  Ante,  485. 

(e)  Ante,  490. 

(d)  Ante,  491. 

•  [(e)  See  also  Simmons  v.  Simmons,  8 
Sim.  22  ;  Butt  v.  Thomas,  11  Exch.  235, 
1  H.  &  N.  109. 


(/)  Martin  v.  Long,  2  Vern.  151  ; 
Pawlett  v.  Doggett,  ib.  86  ;  Bradshaw  v. 
SWbeck,  2  Bing.  N.  S.  182,  the  words 
in  this  case  were  ambiguous,  but  held 
equivalent  to  the  expression  in  the  text  ; 
and  see  Balquy  v.  Hamilton.  Mose. 
186.] 


BY    FURTHER    EXPRESSIONS  —  PERSONALTY. 
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In  Pinbury  v.  Elkin  (a),  a  testator  having  made  his  wife 
executrix,  and  given  her  all  his  goods  and  chattels,  provided 
that  if  she  should  die  without  issue  by  him  (h),  then  after  her 
decease  (i),  80/.  should  remain  to  his  brother  J.  Lord  Parker, 
C.,  held,  that  the  words  imported  a  dying  without  issue  at  the 
death,  for  that  a  contrary  construction  would  be  repugnant  to 
the  words  "  after  (i.  e.  immediately  after)  her  decease,"  which 
would  be  carrying  the  payment  beyond  the  day,  and  would,  his 
Lordship  said,  be  as  absurd  as  to  appoint  the  day  of  payment 
to  be  to-morrow,  if  it  shall  rain  this  day  twelvemonth. 

Sir  W.  Grant  has  (k)  intimated  a  doubt  whether  the  word 
"  after "  was  properly  construed  immediately  after  in  the  last 
case.  But,  of  course,  there  can  be  no  difficulty  (as  this  dictum 
impliedly  admits)  where  such  is  the  expression.  Accordingly, 
in  Stratton  v.  Payne  (/),  [it  seems  to  have  been  thought]  that 
in  case  of  a  bequest  to  A.  and  the  heirs  of  her  body,  and  for 
want  of  such  issue  to  the  children  of  .B.,  immediately  after  the 
decease  of  A.,  the  latter  gift  was  good  by  reason  of  the  words  in 
italics ;  [but  as  it  turned  out  that  the  words  "  after  the  decease 
of  A."  were  not  properly  part  of  the  will,  the  point  was  not 
decided.] 

The  case  of 'Pinbury  v.  Elkin  seems  to  have  been  followed  in 
several  subsequent  instances.  Thus,  in  Wilkinson  v.  South  (m), 
where  a  term  of  years  was  bequeathed  to  A.,  and  to  the  heirs  of 
his  body,  and  to  their  heirs  and  assigns  for  ever  (n),  and,  in 
default  of  such  issue,  then  after  his  decease  to  B.  and  his  heirs; 
this  was  held  to  be  an  executory  bequest  to  B.,  in  case  of  A. 
dying  without  having  issue  at  his  death. 

So,  in  Trotter  v.  Oswald  (o),  where  a  testator  gave  the  residue 
of  his  real  and  personal  property  to  the  use  of  B.  during  his 
life,  and  to  the  lawful  heirs  of  his  body  after  his  demise;  but  in 
case  of  his  dying  without  issue  of  his  body,  after  his  decease  he 
gave  all  such  residue  to  O. ;  the  question  was,  whether  the 
bequest  over  of  the  personalty  was  good.  Sir  Lloyd  Kenyan, 
M.  R.,  said,  that,  if  the  will  had  stopped  at  the  bequest  to  B. 


CHAP. 


(g)  1  P.  W.  563,  2  Vern.  758,  766, 
Pre.  Ch.  483. 

(h)  See  ante,  354. 

(i)  As  to  this  expression  applied  to 
devises,  see  ante,  491. 

(fc)  See  Donn  v.  Penny,  19  Ves.  548, 
1  Her.  22. 

(1)  3  B.  P.  C.  Tornl.  99,  cit.  in  Read 

VOL.  II. 


v.  Snett,  2  Atk.  647. 

(m)  7  T.  E.  555. 

(n)  The  circumstance  of  the  limitation 
being  in  these  special  terms  is  not  ma- 
terial.  They  amount  simply  to  an 
absolute  gift  ;  see  post. 

(o)  1  Cox,  317. 


"After  Ms 


''immediately 


After  his 


After  his 
e 
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"  After  him" 
held  not  to  be 
restrictive. 


Remarks  upon 
the  preceding 
cases. 


and  the  lawful  heirs  of  his  body,  it  would  clearly  have  given 
him  the  absolute  property  [in  the  personal  estate],  and  so  if  it 
had  rested  at  the  words  "if  he  die  without  issue;"  but  the 
important  words  follow,  "  after  his  decease  I  give,"  &c.  These, 
he  said,  made  it  a  contingency  with  a  double  aspect ;  if  he  had 
had  a  child  at  his  death,  then  the  limitation  over  would  have 
been  at  an  end ;  but,  if  not,  it  was  within  legal  limits. 

But,  in  the  case  of  Donn  v.  Penny  (p),  the  words  "  after  him  " 
were  held  not  to  vary  the  construction.  The  devise  was  in  the 
following  words  :  "  I  give  my  dearly  beloved  wife  all  the  real 
and  personal  estates  for  her  life,  and  after  her,  I  give  the  same 
to  my  cousin  R.,  all  my  real  and  personal  estates  to  him  and 
his  male  issue ;  for  want  of  issue  male  after  him,  I  give  the 
same  to  W.  and  his  male  issue ;  for  want  of  issue  male,  I  give 
the  same  to  W.  and  S.,  taking  the  name  of  D.,  and  their  male 
issue."  R.  having  died  without  leaving  issue,  the  personal 
estate  was  claimed  by  W.,  the  next  legatee ;  and  it  was  con- 
tended for  him,  that  the  words  "after  her"  following  the  gift 
to  the  widow  meant,  immediately  after  her  decease,  and  that 
the  words  "  after  him "  in  the  gift  in  question  might  receive 
the  same  construction.  But  Sir  W.  Grant  held,  that  the 
expression  was  too  ambiguous  to  divert  the  words  of  the  devise 
from  their  legal  construction.  He  considered  the  testator  could 
not  have  had  a  different  intention  with  respect  to  this  legatee, 
and  the  several  legatees  whose  bequests  were  in  the  same  words, 
without  this  expression,  and  who  were  postponed  to  him ;  and 
his  Honor,  as  already  noticed,  questioned  the  soundness  of 
Pinbury  v.  Elkin  (q). 

The  observations  just  quoted,  and  those  which  occur  in  Barlow 
v.  Salter  (r),  evince  the  extreme  reluctance  of  this  distinguished 
Judge  to  permit  words  importing  a  failure  of  issue  to  be  cut 
down  by  an  equivocal  context.  That  no  Judge  of  later  times 
would  have  departed  from  the  legal  sense  of  the  words  upon 
such  an  expression  as  that  in  Pinbury  v.  Elkin,  admits  of  little 
doubt;  but  with  great  deference  it  is  submitted  that,  followed 
as  that  case  has  since  been,  and  particularly  in  Trotter  v. 
Oswald,  and  Wilkinson  v.  South  (neither  of  which  was  cited  in 
Donn  v.  Penny] ,  it  is  too  late  to  question  its  authority.  We  are 


(p)  19  Ves.  545,  1  Mer.  20,  with 
which  compare  Porter  v.  .Bradley,  3  T. 
R.  143,  ante,  485. 


(q)  Ante,  497. 

(r)  17  Ves.  483  ;  ante,  489. 
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taught,  however,  by  Sir  W.  Grant's  decision  in  Donn  v.  Penny,      CHAP.  XLI. 
that  the  doctrine  of  the  case  of  Pinbury  v.  Elkin  will  not  be 
applied  to  any  case  in  which  the  variation  of  phrase  is  such  as 
fairly  to  take  it  out  of  the  reach  of  its  authority. 

[Where  the  words  are,  "at  the  decease"  of  the  first  taker,  Words  "at 
the  applicability  of  the  doctrine  of  Pinbury  v.  Elkin  cannot  l^dive? " 
now,  it  is  conceived,  be  denied,  since  such  words  have  been  held 
restrictive  even  where  the  subject  of  gift  was  realty  (s).     We 
have  an  instance  of  these  words  applied  to  personalty  in  the  case 
of  Stratford  v.  Powell  (t),  where  personalty  was  bequeathed  to  the 
testator's  wife  absolutely,  "  and  after  failure  of  issue  at  and  on 
the  decease  of  my  wife,"  then  over.     Lord  Manners  held,  that 
the  gift  over  was  good  as  referring  to  failure  of  issue  at  death.] 

Again,  in  the  case  of  Rackstraw  v.  Vile  (u),  where  a  testator   «  At  their 
having  by  his  will  given  his  son  one-fourth  share  in  his  personal  death"  held 
estate,  by  a  codicil  declared  that  his  son's  share  should  be  only 
for  the  natural  life  of  himself  and  his  wife,  provided  they  had  no 
issue,  and  at  their  death  should  become  a  part  of  the  residue. 
Sir  J.  Leach,  V.  C.,  held  that  the  failure  of  issue  was  plainly 
confined  to  the  death  of  the  survivor,  by  the  direction  that  the 
share  was  to  become  part  of  the  residue  at  their  death. 

Of  course  the  word  "then,"  as  commonly  interposed  between  two  Word  "then" 
limitations,  has  no  effect  in  restricting  words  importing  a  failure  ^tweentwo 
of  issue  to  issue  living  at  the  death.    Used  in  this  way,  ' '  then  "  limitations. 
is  a  particle  of  inference,  connecting  the  consequence  with  the 
premises,  and  meaning  "  in  that  event,"  or  "  if  that  happens." 
It  is,  therefore,  a  word  of  reasoning  rather  than  of  time  (x) , 

Sndly.  Another  ground  upon  which  the  words  in  question  Bequest  over 
have  received  a  restricted  construction  is,  that  the  bequest  over 
involves  a  personal  trust  and  confidence.  To  this  principle 
Mr.  Fearne  (y}  refers  the  case  of  Keily  v.  Fowler  (2),  where  a 
testator  bequeathed  his  worldly  substance  unto  his  daughter,  in 
case  she  married  with  consent;  in  case  she  married  without 
consent,  she  was  to  have  only  twenty  cows  and  a  horse ;  and, 

'(s)  Ante,  491,  492.  commendation  by  Sir  Knight  Bruce,  in 

t)  1  Ba.  &  Be.  1.]  the  case  of  Pye  v.  Linwood,  6  Jur.  619, 

u)  1  S.  &  St.  604.  where  an  attempt  was  again  made,  and 

(x)  Per  Lord  Brougham,  in  Campbell  with  no  better  success,  to  found  an  argu- 

v.  Harding,  2  K.  &  My.  411.     See  also  ment  for  the  restrictive  construction  on 

Stanley  v.  Lennard,  1  Ed.  87,  ante;  the  word  "then." 

Beauderk    v.    Dormer,    2    Atk.    308.  (y)  Fea.  482. 

The    above-quoted     passage     in     Lord  (z)  3  B.  P.  C.  Toml.  299,  Wilm.  298. 

Brougham's    judgment   was  cited  with 

K  K  2 
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Where  the  gift 
over  is  to  sur- 
vivors. 


Presumption 
from  the  word 
that  the  re- 
stricted con- 
struction was 
intended. 


after  appointing  executors,  he  provided  that  in  case  his  daughter 
should  die  without  issue,  his  substance  should  return  back  to 
his  executor,  to  be  distributed  as  he  should  therefore  direct ; 
and,  lastly,  in  case  his  said  daughter  should  marry  without 
consent,  or  die  without  issuef  his  substance  should  return  back 
to  his  executors,  to  be  by  them  distributed  in  manner  following, 
viz.  to  J.  D.  100/.  and  several  other  pecuniary  legacies,  and  to 
his  daughter  twenty  cows  and  a  horse.  It  was  held,  that  the 
bequest  over  was  to  take  effect  on  the  death  of  the  daughter 
without  issue  living  at  the  death. 

This  case,  and  the  ground  for  it  above  suggested,  were  dis- 
approved of  by  Lord  Thurlow  in  Bigge  v.  Bensley  (a),  who 
observed,  "  that  it  would  be  better  to  say  that  in  Keily  v.  Fowler 
there  was  no  rule  of  construction  than  Mr.  Fearne's."  The  fact 
probably  was,  that  this  very  learned  writer,  finding  the  case  so 
decided,  put  it  upon  the  best  ground  he  could  discover.  The 
ground,  however,  to  which  he  has  referred  it  does  not  exist ; 
for  the  trust  was  not  necessarily  personal  to  the  executors 
named,  but  might  have  been  executed  by  the  representatives 
of  the  survivor :  and  as  it  is  clear  that  a  transmissible  trust 
raises  no  stronger  argument  against  the  ordinary  construction 
than  a  transmissible  interest ;  e  consequentia,  a  personal  trust 
(i.  e.  exclusively  personal)  does  raise  as  strong  an  argument  as 
a  personal  interest  (b).  The  argument  founded  on  the  nature 
of  the  property  given  over  to  the  daughter,  namely,  cows  and 
horses,  to  which  Mr.  Fearne  also  alludes,  appears  to  be  not 
more  conclusive. 

A  limitation  to  the  survivor  of  several  persons  in  default  of 
issue  of  either  [forms]  another  exception  to  the  rule  which  con- 
strues these  words  to  import  an  indefinite  failure  of  issue;  ["  for 
it  will  be  intended  that  the  survivor  was  meant  individually  and 
personally  to  enjoy  the  legacy,  and  not  merely  to  take  a  vested 
interest,  which  might  or  might  not  be  accompanied  by  actual 
possession  (c).'3 

Thus,  in  the  case  of  Hughes  v.  Sayer  (d),  where  a  testator 
gave  a  share  of  his  residuary  personal  estate  to  A.  and  B., 
"  and  upon  either  of  their  dying  without  children,  then  to  the 


(a)  1  B.  C.  C.  187.  [The  citation  in 
the  text  is  from  Fea.  C.  R.  484,  n.  by 
Butler.  Brown's  report  is  different,  and 
not  very  intelligible.] 


(6)  As  to  which,  see  ante,  488,  489. 
[(c)  Per  Sir  1^.  Grant,  M.  R.,  Massey 
v.  Hudson,  2  Mer.  133. 
(d)  1  P.  W.  534.] 
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[survivor,"  it  was  held  that  he  words  "  dying  without  children"  CHAP.  XLI. 
(which  were  understood  to  oe  equivalent  in  that  case  to  "  dying 
without  issue ")  must  be  taken  to  be  children  living  at  the 
death  of  the  party,  because  if  either  of  the  legatees  died  leaving 
issue,  it  was  not  probable  that  the  survivor  would  live  to  see  a 
failure  of  issue,  in  the  general  sense.] 

With  this  agrees  the  case  of  Ranelagh  v.  Ranelagh  (e),  where 
one  of  several  grounds  upon  which  words  referring  to  the  failure 
of  the  issue  of  certain  pecuniary  legatees  were  held  not  to 
import  an  indefinite  failure  of  issue  (so  as  to  turn  express  life 
interests  previously  given  to  the  legatees  into  absolute  interests), 
was,  that  the  ulterior  gift  which  the  word  in  question  served  to 
introduce  was  in  favour  of  the  "survivors"  of  the  legatees. 
[And  a  similar  decision  was  made  in  the  recent  case  of  West- 
ivood  v.  Southey  (/) . 

The  case  of  Turner  v.  Frampton  (a)  was  a  yet  stronger  case, 
the  words  there  being  "  if  either  of  them  shall  happen  to  die 
before  me  or  at  any  time  after  without  issue,  then  I  give  the 
share  of  him  or  her  so  dying  and  without  issue  to  the  survivor 
of  them."  Sir  /.  K.  Bruce,  V.  C.,  held,  that  a  failure  of  issue 
at  death  was  referred  to  (h). 

But  the  presumption  in  favour  of  a  limited  construction  of  Presumption 
the  words  "  in  default  of  issue "  arising  from  the  use  of  the 


word  "survivor"  is   repelled  where  words  of  limitation   are  "survivor" 
superadded    to    that  word.      The    addition  excludes   the  pre-  of  limitation. 
sumption  that  it  was  a  mere  personal  benefit  that  was  intended 
for  the  survivor :  for,  though  there  should  be  no  such  failure  of 
issue  as  would  enable  him  personally  to  take,  yet  his  repre- 
sentatives would  be  entitled  to  claim  in  his  right  whensoever 
the  failure  of  issue  should  happen.     Sir  W.  Grant,  M.  R.,  who 
thus  stated  the  rule  in  Massey  v.  Hudson  (i),  acted  upon  it  in 

(e)  2  My.  &  K.  441.  void;  and  it  was  remarked  by  the  learned 

[(/)  2  Sim.  N.  S.  192.     See  also  per  Judges  who  decided  the  cases  of  West- 

Lord Brougham,  2  E.  &  My.  405;  Fisher  wood  v.  Soutkeysind  Turnery.  Frampton, 

v.  Barry,  2  Hog.  153  ;  but  Chadock  v.  that  where  there  was  a  doubt  what  con- 

Cowley,  Cro.  Jac.  695,  seems  contra.  struction  should  be  put  upon  the  word 

(g)  2  Coll.  331.  the  law  leaned  in  favour  of  adopting  that 

(h)  The  word   "survivors"  is,   as  is  interpretation  which  would  support  the     " Survivor" 

well  known,    sometimes    held   to  mean  bequest  over,  which  supplied  in  the  cases    not  held  to 

others,    post,    Chap.    XLVII. ;    but  the  before  them  a  sufficient   reason   for  not    mean  "other' 

question   agitated  in    the   cases,    which  departing  from   the   strict    and  natural    where  the  gift 

have   been   noticed  in  the  text,  cannot  sense  of  the  word  "survivors."  over  would  be 

arise  where  such  a  construction  is  adopted,  (i}  2  Mer.    134;   see  also  O'Donohoe    void, 

since  the  gift  over  would  then  clearly  be  v.  King,  8  Ir.  Eq.  Rep.  185. 
•on   an  indefinite   failure   of  issue,    and 
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Distinction 
where  ulterior 
gift  is  to  a  per- 
son living  at 
death  of  person 
whose  issue  is 
referred  to. 


[that  case :  and  on  the  same  occasion  discovered  that  the  case 
of  Nicholls  v.  Skinner  (&),  with  which,  as  reported,  his  decision 
appeared  to  clash,  was  in  fact,  an  additional  authority  in 
favour  of  it. 

It  is  to  be  observed  that  the  reasons  given  by  the  M.  R.  for 
the  distinction  allowed  in  cases  where  the  representatives  of  the 
' '  survivor "  are  expressly  mentioned  seem  to  apply  with  equal 
force  to  every  case  where  the  survivor  takes  more  than  a  life 
interest  under  the  will,  whether  the  representatives  are  men- 
tioned or  not.  The  cases,  however,  shew  that  it  is  the  fact  that 
they  are  mentioned,  rather  than  the  effect  produced,  which 
creates  the  distinction  (/) ;  since  a  limited  meaning  of  words 
importing  a  failure  of  issue  has  prevailed  in  consequence  of  the 
use  of  the  word  "  survivor,"  in  many  cases  where  such  survivor 
has  taken  a  transmissible  interest  (m) .] 

So,  if  the  ulterior  bequest,  which  is  to  take  effect  on  the 
failure  of  issue,  be  to  persons  who  shall  be  living  at  the  time, 
the  same  reasoning  seems  to  apply ;  but,  in  order  to  let  in  the 
force  of  this  argument,  the  ulterior  bequest  must  be  so  framed 
as  to  be  confined  to  persons  living  at  the  death  of  the  testator, 
and  must  not  embrace  an  indefinite  range  of  unborn  persons  (n) ; 
[but  it  seems  sufficient  that  one  of  the  ulterior  legatees  is  a 
person  named,  though  the  other  legatees  are  an  indefinite 
class  (o).] 

And,  of  course,  if  the  event  which  is  made  the  condition 
precedent  of  the  ulterior  gift  is  not  the  fact  of  the  legatee  sur- 
viving the  extinction  of  issue,  but  merely  that  of  his  surviving 
the  person  whose  failure  of  issue  is  referred  to,  no  ground  is 
thereby  laid  for  the  restricted  construction,  as  the  ulterior  gift 


[(fc)  Pr.  Ch.  528. 

(I)  See  accordingly  Lonsdale  v.  Berch- 
toldt,  Kay,  640. 

(m)  Hughes  v.  Sayer,  Turner  v. 
Frampton,  Westwood  v.  Southey,  Green- 
wood v.  Verdon,  all  stated  ante.  501. 
487.] 

(n)  See  Campbell  v.  Harding,  2  R.  & 
My.  390  ;  Webster  v.  Parr,  26  Beav. 
236 ;  [see  also  Prior  on  Issue,  p.  85. 
In  Greenwood  v.  Verdon,  1  Kay  &  J.  74, 
the  terms  used  were  ''then  surviving," 
which  seem  of  themselves  to  confine  the 
class  to  which  the  selected  objects  belong 
to  persons  born  at  the  testator's  death, 
Davidson  \.  Dallas,  14Ves.  576;  Mann 
v.  Thompson,  Kay,  644.  In  Destouches 


v.  Walker,  2  Ed.  261,  a  bequest,  incase 
the  prior  legatee  should  die  without  issue, 
to  such  of  the  testatrix's  "  nearest  rela- 
tions as  should  at  that  time  be  living," 
was  held  to  be  void,  though  the  word 
"relations  "  meant  such  as  should  answer 
the  description  at  the  testatrix's  death  ; 
see  ante,  p.  114.] 

[(o)  Jones  v.  CulUmbre,  3  Jur.  N.  S. 
404,  in  which  case,  however,  the  conclu- 
sion might  have  been  further  supported 
by  the  preceding  alternative  limitation 
on  failure  of  issue  "to  such  of  my  chil- 
dren as  may  be  then  living,"  to  which 
was  added  the  limitation  in  question  ' '  if 
none  of  them  should  happen  to  be  then 
alive."] 
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might  be  intended  to  confer  a  vested  interest  on  the  death  of     CHAP.  XLT. 

O  _  r__^ 

such  person,  to  take  effect  in  possession  in  favour  of  the  repre- 
sentatives of  the  legatee  on  the  failure  of  issue  at  any  remote 
period. 

Thus,  in  the  case  of  Garratt  v.  Cockerell  (p}}  where  a  tes- 
tator, after  bequeathing  his  personal  estate  to  his  children, 
added,  "  should  all  my  children  die  without  heirs,  my  property 
in  that  case  to  be  divided  equally  between  the  children  of  my 
brothers  and  sisters  alive  at  the  death  of  my  last  child'3  The 
question  was,  whether  the  word  "  heirs "  (which,  it  was 
admitted,  was  synonymous  with  issue)  imported  an  indefinite 
failure  of  issue,  in  which  case  the  gift  over  was  void  for  remote- 
ness. Lord  Langdale,  M.  R.,  and  Sir  Knight  Bruce,  V.  C., 
successively  decided  in  the  affirmative,  being  of  opinion,  that 
the  terms  of  the  gift  over  did  not  (as  contended)  restrict  the 
contingency  as  to  the  failure  of  issue  at  the  decease  of  the  last 
child.  "  Can  the  words  '  at  the  death  of  my  last  child/  "  said 
his  Honor,  "  be  applicable  to  the  actual  division  of  the  pro- 
perty as  well  as  to  the  period  at  which  the  collateral  relatives 
intended  to  be  benefited  were  to  be  ascertained?  Are  they 
sufficient,  in  a  case  of  this  kind,  to  shew  that  he  meant  the 
selected  collateral  relatives  to  become  entitled  in  possession  (  at 
the  death  of  his  last  child/  if  at  all  ?  Do  they,  in  short,  furnish 
grounds  solid  enough  to  support  the  restrictive  construction  of 
the  phrase  c  die  without  heirs  ? 9  Here,  as  it  seems  to  me,  lies 
the  difficulty  of  the  case.  It  is  true,  as  Sir  W.  Grant  said,  in 
Massey  v.  Hudson  (q),  '  a  bequest  to  A.  after  the  death  of  B. 
does  not  import  that  A.  must  himself  live  to  receive  the  legacy. 
The  interest  vests  at  the  death  of  the  testator,  and  is  transmis- 
sible to  representatives,  who  will  take  whenever  the  event  of 
B.'s  death  may  happen.  So,  if  the  bequest  be  to  A.,  in  case  B. 
shall  die  without  issue.  If  that  were  allowed  to  be  a  good 
bequest,  A/s  representatives  would  be  entitled  to  take  at  what- 
ever time  the  issue  might  fail.  It  is  for  that  reason  that  it  is 
held  too  remote/  " 

3rdly.  Another  class  of  cases  remaining   to  be    noticed  is,  Prior  (implied) 
where  the  words  importing  a  failure  of  issue  are  preceded  by  a  ^  at 

power  implying,  in  default  of  appointment,  a  gift  to  the  issue 
of  the  donee  living  at  his  decease.  In  this  situation  the  words 
in  question  are  evidently  referential,  and,  as  such,  may  seem  to 

(p)  1  Y.  &  C.  C.C.  494.  (q)  2  Mer.  130. 
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To  such  of  the 
issue  of  H.  as 
he  should  by 
will  appoint. 


To  R.  and  his 
issue  to  be  di- 
vided as  he 
should  think 
fit. 


belong  to  the  preceding  chapter,  where  indeed  the  cases  have 
been  briefly  noticed ;  but  they  suggest  a  few  observations  which 
will  more  properly  find  a  place  here. 

The  authorities  for  this  exception  to  the  indefinite  construc- 
tion are  Target  v.  Gaunt  (r)  and  Hockley  v.  Mawbey  (s).  In 
Target  v.  Gaunt,  a  term  of  years  was  bequeathed  to  H.  for  life, 
and  no  longer;  and,  after  his  decease,  to  such  of  the  issue  of  H. 
as  he  should  by  will  appoint,  and  in  case  H.  should  die  without 
issue,  then  over.  The  question  was,  whether  the  bequest  over 
was  good;  and  Parker,  L.  C.,  decided  in  the  affirmative, 
observing  that  it  must  be  intended  such  issue  as  H.  should,  or 
at  least  might,  appoint  the  term  to,  which  must  be  intended 
issue  then  living  ;  and  that  this  construction  should  be  the  more 
favoured,  in  regard  it  supported  the  will,  whereas  the  other 
(i.  e.  that  the  testator  meant  whenever  there  was  a  failure  of 
issue)  destroyed  it. 

In  Hockley  v.  Mawbey,  a  testator  devised  freehold  and  lease- 
hold estates  to  A.  for  life,  and,  after  her  decease,  to  his  son  R., 
and  his  issue  lawfully  begotten  or  to  be  begotten,  to  be  divided 
among  them,  as  he  (R.)  should  think  fit,  and, -in  case  he  should 
die  without  issue,  over.  One  question  was,  whether  R.  took  an 
estate  tail  in  the  realty,  and  an  absolute  interest  in  the  person- 
alty, or  a  life  interest  only  in  both.  Lord  Thurlow  was  of 
opinion  that  he  had  only  an  estate  for  life.  It  was  evident,  he 
said,  that  the  testator  did  not  intend  the  property  to  go  to  the 
issue  as  heirs  in  tail ;  for  he  meant  that  they  should  take  dis- 
tributively  (t},  and  according  to  the  proportions  to  be  fixed  by 
the  son,  and  that  it  had  often  been  decided,  that  where  the  gift 
was  in  that  way,  the  parties  must  take  as  purchasers.  After 
some  further  remarks,  his  Lordship  intimated  an  opinion  that 
the  children  took  an  interest  independently  of  the  power,  which 
only  authorized  the  son  to  fix  the  proportions,  and  not  to 
choose  whether  they  were  to  take  at  all :  and  that  the  ob- 
jects, whosoever  they  were,  must  be  in  existence  during  the  life 
of  the  son. 

It  will  be  observed,  that,  in  the  preceding  cases,  there  was 
no  express  gift  to  the  issue,  except  as  objects  of  the  power.  It 


(r)  1  P.  W.  432,  10  Mod.  402,   Gilb. 
Eq.  Ca.  149. 


mons,  8  Sim.  22,  post ;  and  see  Martin 
v.   Swannell,  2  Beav.  249  ;    Crozier  v. 


(s)  1  Yes.  jun.    143,    3  B.  C.  C.   82;       Crozier,   2  Con.  &  L.  '294,  3  D.  &  War. 

__      _1_._       TT j* -        7^ J  '—  ~       T1        0.     C*       J.  O>7O 


.  . 

[see  also  Keating  v.  Keating,  LI.  &  GK  t. 
Plunk.  291.]    But  see  Simmons  v.  Sim- 


373. 

(t)  As  to  this,  see  ante,  406. 
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is  now  clear,   however  (though   doubted  in  Target  v.   Gaunt) ,      CHAP.  XLT. 
that  an  implied  gift  would  be  raised  in  them  in  default  of  the 
exercise  of  the  power  (u) ;    and,  if  the  power  extended  only  to 
issue  living  at  the  death,  the  trust  was  likewise  so  confined,  as 
were,  pari  ratione,  the  words  referring  to  the  failure  of  issue. 

But  the  case  of  Hockley  v.  Mawbey  has  sometimes  been  Observations 
cited  (x)  as  if  the  power  had  embraced  issue  generally,  subject 
only  to  the  restriction  on  its  exercise,  imposed  by  the  rule 
against  perpetuities ;  but  this  supposition  not  only  imputes  to 
Lord  Thurlow  an  inaccuracy  of  statement  in  regard  to  the 
limits  of  the  rule,  (which  allows  a  term  of  twenty-one  years,  in 
addition  to  a  life  (?/),)  but  is  entirely  inconsistent  with  his 
Lordship's  restriction  of  the  implied  gift,  and  the  words  intro- 
ducing the  limitation  over,  to  issue  living  at  the  death,  for 
which  there  was  no  pretext,  unless  the  power  was  confined  to 
such  issue  :  and  the  effect  of  the  words  in  question,  if  not 
restricted,  must  inevitably  have  been  to  make  the  devisee 
tenant  in  tail,  which  is  the  conclusion  against  which  all  his 
Lordship's  reasoning  is  directed. 

Without  entering  into  a  discussion  of  the  doctrine,  which 
restricts  the  word  "  issue/'  in  such  cases,  to  objects  living  at 
the  death,  on  the  reasoning  derived  from  the  power,  it  is 
sufficient,  for  the  present  purpose,  to  shew,  that,  where  the 
term  is  so  restricted,  the  words  under  consideration  (i.  e.  the 
words  introducing  the  devise  over  on  failure  of  issue)  receive 
the  same  construction  (z) . 

It  may  be  remarked,  however,  that  if,  in  Target  v.  Gaunt  and 
Hockley  v.  Mawbey,  there  had  been  an  express  limitation  to  the 
issue  in  default  of  appointment,  it  seems  that  such  limitation 
could  not,  by  implication,  have  been  confined  to  issue  living  at 
the  death,  because  the  power  embraced  such  objects  only  (a). 

The  reader  will  have   perceived,   in  this  view  of  the  cases  Principle  of 
regarding  personal  estate,  how  readily  the  courts  from  an  early 
period  laid  hold  of  expressions  of  an  ambiguous  character  in 
order  to  confine  words  denoting  a  failure  of  issue  to  a  dying 

(u)  See  Brown  v.  Higgs,  4  Ves.  708,  (a)  See  Smith  v.  Death,  5  Mad.  371, 

5  ib.   495,    8  ib.    561 ;  and  other  cases  ante,  Vol.  I.  p.  515 ;  [Seale  v.   Barter, 

cited  ante,  Vol.  I.  p.  515.  2  B.  &  P.  285  ;  and  per  Wic/ram,  V.C., 

(x)  See  1  Sug.  Pow.  7th  Ed.  475.  Davidson  v.  Procter,  19  L.  J.  Ch.  396, 

(y)  See  ante,  Vol.  I.  p.  228,  14  Jur.  32  ;  Roddy  v.  Fitzgerald,  6  H. 

[(2)  And  compare  the  case  Gee  v.  Cor-  of   L.    Ca.   823.]      See  also  Jcsson   v. 

poration  of   Manchester,    stated   ante,  Wright,  2  Bli.  1,  ante,  341. 
487.] 
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without  issue  at  the  death,  and  thereby  avoid  the  giving  to  the 
first  taker  the  absolute  interest,  to  the  exclusion  of  the  legatee 
over.  It  is  clear,  that,  in  some  of  these  cases,  such  an  effect 
has  been  attributed  to  expressions  which  would  not,  at  this  day, 
if  the  question  were  res  integra,  be  held  to  warrant  a  departure 
from  the  ordinary  legal  signification ;  and  they  were  decided, 
too,  at  a  time  when  it  was  not  so  well  settled  as  it  now  is,  that 
the  restricted  construction  did  involve  a  departure  from  that 
signification,  as  to  personal  estate  (b). 

It  is  not  surprising,  therefore,  that  some  cases  should  have 
occurred  in  which  the  limited  construction  has  prevailed,  even 
where  such  slight  grounds  as  these  have  been  wanting  (c) ;  but, 
as  to  which,  it  scarcely  need  be  observed,  that  they  possess  no 
authority  whatever. 

And  even  where  the  restricted  construction  is  apparently 
well  sustained  by  the  early  authorities,  the  practitioner  should 
act  upon  the  doctrine  with  caution,  seeing  that,  in  some  recent 
cases,  the  Courts  have  evinced  a  disposition  not  to  pay  very 
strict  regard  to  the  distinctions  (unsubstantial  as  they  certainly 
are)  presented  by  those  authorities.  This  remark  is  forcibly 
suggested  by  the  case  of  Simmons  v.  Simmons  (d),  where  the 
testator  gave  all  his  real  and  personal  estate  to  a  trustee,  in 
trust  for  his  daughter  for  her  life  for  her  separate  use,  adding, 
"  at  her  decease  she  shall  be  at  liberty  to  will  the  same  to  her 
issue  as  she  may  think  fit;  but  in  case  of  her  dying  without 
issue"  the  testator  gave  the  property  to  his  brother  and  sister, 
for  their  lives,  and,  in  the  event  of  his  brother's  death  prior  to 
the  death  of  his  daughter,  then  to  the  children  of  his  brother. 
It  was  contended,  on  the  authority  of  the  cases  of  Roe  v.  Jeffery 
and  Target  v.  Gaunt,  that  the  gift  over  was  to  take  effect  in  the 
event  of  the  daughter  dying  without  leaving  issue  living  at  her 
death,  i.  e.  issue  to  whom  she  might  "  will"  the  property;  but 
Sir  L.  Shadivell,  V.  C.,  held,  that  the  daughter  took  an  estate 
tail  in  the  lands  of  inheritance,  and  the  absolute  interest  in  the 
personalty. 

It  does  not  appear  whether  his  Honor,   by  this   decision, 

(6)  The   contrary  was   maintained  in  (c)  Chamberlain  v.  Jacob,   Amb.  72. 

most  of  the  cases  on  the  subject  in  Peere  See  also  Donne  v.  Merrefield,  cit.  Gas.  t. 

Williams,    and  the   circumstance  upon  Talb.  56.     In  Atkinson  v.   HutcJiinson, 

•which,  reliance  is  now  placed,  as  taking  3  P.  W.  258,  cited  in  the  same  place,  the 

the   case   out   of  the  rule,   was  merely  material  word  leaving  is  omitted, 
thrown  in  as  an  auxiliary  argument  in  (d)  8  Sim.  22. 

favour  of  the  limited  construction. 
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meant  to  deny  the  authority  or  the  applicability  of  the  cited      CHAP.  XLI. 
cases. 

IV.  The  rule  of  construction,  which  has  been  the  subject  of  1  Viet.  c.  26, 
discussion  in  the  present  chapter,  is  abrogated  in  regard  to  ^ords  import- 
wills  made  or  republished  since  the  year  1837  by  the  recent  ing  a  failure  of 
act ;   the  29th  section  of  which,  we  have  seen  (e),  provides  that  failure  at 
words  which  may  import  a  want  or  failure  of  issue  of  a  person  deatl1 ; 
in  his  lifetime  or  at  his  death,  or  an  indefinite  failure  of  issue, 
shall  be  construed  to  import  a  want  or  failure  of  issue  in  the 
lifetime  or  at  the  death  (/) ;  but  on  this  enactment  are  en- 
grafted an  exception  and  proviso,  which  exclude  the  operation 
of  the  statute,  in  cases  where  the  words  in  question  are  simply 
referential  to  the  objects  of  a  subsisting  estate  tail  (#),  or  a 
prior  gift.    The  result,  then,  of  the  new'  doctrine,  appears  to  be, 
that  the  words  denoting  a  failure  of  issue  refer  to  a  failure  at 
the  death  in  every  case,  unless  one .  of  two  points  can  be  esta- 
blished.    Eirst,  that  the  words  are  referential  to  the  objects  of except  in 

a  prior  estate  or  a  preceding  gift ;  or,  secondly,  that  they  are  so  two  c 
clearly  and  explicitly  used  to  denote  a  failure  of  issue  at  any 
time  as  to  exclude  the  statutory  rule  of  construction,  which,  it 
will  be  observed,  only  obtains  where  there  is  an  ambiguity,  i.  e. 
where  the  words  may  import  either  a  failure  of  issue  at  the 
death,  or  an  indefinite  failure  of  issue.  If,  therefore,  a  testator 
by  a  will  made  or  republished  since  1837,  devise  real  estate  to 
A.,  or  to  A.  and  his  heirs,  and  if  A.  shall  die  and  his  issue  shall 
fail  at  any  time,  then  to  B.,  A.  will  take  an  estate  tail,  as  he 
formerly  would  have  done  without  these  special  amplifying 
words,  which  exclude,  beyond  all  question,  the  application  of 
the  enacted  doctrine. 

[It  seems  also  that  the  act  does  not  deal  with  such  an  ex-  Act  does  not 
pression  as  "dying  without  an  heir,"  or  "without  heirs  of  the  ^thout h 
body"  the  popular  notion  of  the  words  "  heir "  and  "  heirs  of  of  body. 
the  body  "  not  differing  from  the  legal  sense  in  the  same  way 
as  with  respect  to  the  word  "issue."     Such  at  least  appears 
to  be  the  result  of  the  case  of  Harris  v.  Davis  (h}}  where  free- 
holds and  leaseholds  were  given  to  be  divided  between  several 

(e)  Ante,  469.  " the  contrary  intention." 

[(/)  See  Re  VBierne,   1  Jo.  &  Lat.  (g)  See  Green  v.  Green,  3  De  G.  &  S. 

352,  in  which  an  attempt  seems  to  have  480  ;  Greenway  v.  Greenway,  29   L.  J. 

been  made  to  argue  that  the  very  words  Ch.  601. 

"should  he  die  without  issue"  indicated  (h)  1  Coll.  416. 
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.Remark  on 
Harris  v. 
Davit. 


Act  does  not 
apply  where 
' '  die  without 
issue"  would 
not  previously 
have  been 
taken  inde- 
finitely. 


[persons  or  (read  "  and  ")  their  lawful  heirs,  and  in  case  of  there 
being  no  heir,  then  the  share  or  shares  to  be  divided  in  equal 
parts  among  the  surviving  (read  "  other "  (i)  )  legatees.  The 
legatees  being  related,  "heir"  was  held  to  mean  "heir  of  the 
body  "  (k),  and  the  words  "  there  being  no  heir  "  to  point  to  an 
indefinite  failure  of  issue,  so  that  the  share  in  the  leaseholds  of 
one  legatee  who  died  in  the  testator's  lifetime  lapsed.  No 
reasons  are  given  for  this  decision.  It  is  clear,  however,  that 
but  for  the  gift  over  by  which  the  word  "  heir"  was  explained 
to  mean  "heir  of  the  body,"  no  estate  tail  would  have  been 
created ;  and  as  a  devise  "  to  A.  and  his  heirs,"  and  "  to  A." 
simply,  create  under  the  late  statute  precisely  the  same  interest, 
and  an  inference  could  therefore  scarcely  be  drawn  from  the 
existence  or  absence  of  the  word  "heirs,"  it  would  seem  to 
follow  that  if  in  Harris  v.  Davis  words  of  limitation  had  been 
omitted, — that  is,  if  the  devise  had  been  "  to  A.  and  if  he  die 
without  heirs,"  then  over  to  a  relation,  the  decision  ought  to 
have  been  the  same ;  and  if  so,  the  case  would  go  to  establish 
the  distinction  above  mentioned. 

Neither  does  the  act  apply  where  the  words  importing  a 
failure  of  issue  would,  under  the  old  law,  have  been  construed 
not  to  refer  to  an  indefinite  failure  of  issue.  Thus,  in  the  case 
of  Morris  v.  Morris  (/),  where,  in  a  will  made  in  1839,  the 
devise  was  to  A.,  and  if  he  should  die  without  issue  or  before 
he  should  attain  the  age  of  twenty- one  years,  then  over,  it  was 
contended  that  "  or  "  was  not  to  be  read  "  and,"  and  that  con- 
sequently, though  A.  had  attained  twenty-one,  yet  the  gift  over 
would  take  effect  if  he  died  without  leaving  issue  at  his  death ; 
but  Sir  J.  Romilly,  M.  R.,  held,  that  "or"  must  still  be  read 
"  and,"  and  that  A.  having  attained  twenty-one,  took  an  inde- 
feasible estate  in  fee.  He  said,  the  29th  section  had  no  appli- 
cation to  cases  where  the  words  "die  without  issue"  were 
coupled  with  other  words  which  had  been  the  subject  of 
authority  and  decision,  such  as  "  dying  under  twenty-one," 
nor  did  it  in  such  cases  alter  such  a  gift,  so  as  to  make  it 
determinable  upon  a  dying  without  issue  living  at  death  or 
under  twenty-one  (m).'] 

Cases  in  which  ground  is  afforded  by  the  context  for  excluding 


[(i)  But  see  ante,  501,  note  (7i). 
(Jc)  Ante,  303. 
(0  17  Beav.  198. 


(m)  See  cases  on  this  subject,    ante, 
Vol.  I.  p.  471.] 
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[the  operation  of  the  statute]  will,  probably,  be  of  rare  occur-  CHAP.  XLT. 
rence ;  for,  as  the  legal  and  the  popular  signification  will  now 
coincide,  it  cannot  be  supposed  that  the  context  of  the  will  will 
often  furnish  grounds  for  negativing  the  restrictive  interpreta- 
tion ;  and,  for  the  same  reason,  there  will  be  less  anxiety  on 
the  part  of  the  judicial  expounders  of  wills  than  formerly  to 
discover  grounds  for  departing  from  the  general  rule — an  anxiety 
which  contributed  not  a  little  to  incumber  that  rule  with  its 
numerous  distinctions  and  exceptions.  Where,  however,  the 
context  does  require  that  the  words  should  be  read  as  importing 
a  general  failure  of  issue,  this  construction  must  be  attended 
with  the  same  consequence  as  under  wills  not  within  the  statute, 
whether  that  consequence  be  the  raising  of  an  estate  tail  by 
implication  in  the  person  whose  issue  is  referred  to,  as  in  the 
case  already  suggested,  or  the  invalidating  of  the  gift  over, 
which  is  dependent  on  the  failure  of  issue.  Hence,  it  is  not 
strictly  true  (as  some  have  supposed)  that  the  recent  act  abso- 
lutely excludes  the  implication  of  an  estate  tail  from  words 
denoting  a  failure  of  issue ;  it  merely  requires  that  the  con- 
struction on  which  such  implication  is  grounded  be  sustained 
by  other  expressions  found  in  the  will ;  and,  as  we  may  confi- 
dently assume,  for  the  reason  already  suggested,  that  such  cases 
will  be  very  infrequent,  the  act  will  eventually  (though  it  may 
be  not  very  speedily)  reduce  to  insignificance  the  doctrine 
respecting  the  implication  of  estates  tail  from  the  words  in 
question,  as  well  as  the  numerous  points  of  construction  inci- 
dentally treated  of  in  the  present  chapter. 
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CHAPTER  XLII. 


Introductory 
remarks. 


General  prin- 
ciple of  the 
cases. 


What  expres- 
sions raise 
cross-remain- 
ders. 


WHAT    WORDS   EAISE    CROSS-REMAINDERS    BY    IMPLICATION 
AMONG    DEVISEES    IN    TAIL. 


Words  "  in  default  of  such  Issue,"  &c., 
raise  Cross- Remainders,  when. — 
Alleged  Exceptions ;— where  the 
Devise  is  to  more  than  two ; — 
where  there  is  an  express  Cross- 
Limitation; — where  the  Devise  in 


Tail  is  limited  to  the  Devisees 
respectively.  —  Words  "Remain- 
der," "Reversion,"  raise  Cross- 
Remainders,  when. 

As  to  Executory  Trusts. — General  Con- 
clusions. 


WHERE  lands  are  devised  to  several  persons  as  tenants  in 
common  in  tail,  with  remainder  over,  the  question  arises, 
whether,  upon  the  determination  of  the  entail  in  each  share, 
such  share  devolves  upon  the  other  co-devisees  in  tail,  or  imme- 
diately goes  over  to  the  remainder-man  of  the  entirety.  Such 
reciprocal  limitations  to  the  tenants  in  common  in  tail,  inter  se, 
are,  in  professional  language,  denominated  cross-remainders. 
It  is  settled  that  in  wills,  as  distinguished  from  deeds  (a),  they 
need  not  be  limited  expressly  (though  in  correctly  drawn  wills 
they  are  never  omitted),  but  may  be  implied  from  the  context. 
To  shew  what  expressions  have  been  held,  in  judicial  construc- 
tion, sufficient  to  raise  such  implication,  is  the  object  of  the 
present  chapter. 

The  principle  has  been  long  admitted  that  wherever  real 
estate  is  devised  to  several  persons  in  tail  as  tenants  in  common, 
and  it  appears  to  be  the  testator's  intention  that  not  any  part  is 
to  go  over  until  the  failure  of  the  issue  of  all  the  tenants  in 
common,  they  take  cross-remainders  in  tail  among  themselves. 
The  great  struggle  has  been  to  determine  when  the  word  in 
default  of  such  issue,  or  other  expression,  used  to  connect  the 
devise  in  tail  with  the  succeeding  limitation,  may  be  construed 
to  demonstrate  such  an  intention.  In  order  to  place  this  subject 


(a)  Edwards  v.  A  lliston,  4  Russ.  78. 
[Doe  v.  Birlchead,  4  Exch.  110.  The 
latter  case,  though  not  impugning  the 
principle  stated  in  the  text,  overrules 


the  former  on  another  ground.  And  see 
Doe  v.  Wainwright,  5  T.  R.  427  ;  Doe 
v.  Dowell,  ib.  518.] 
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fully  before  the  reader,  it  will  be  convenient  briefly  to  trace  the     CHAP.  XLH. 
steps  by  which  the  rule  has  been  gradually  placed  on,  or  rather 
restored  to,  its  present  enlarged  and  liberal  footing  ;  and  then 
to  state  the  general  conclusions  which  the  cases  warrant. 

One  of  the  earliest  leading  authorities  is  an  anonymous  case  in  Devise  over,  if 
Dyer(b),  (sometimes  erroneously  referred  to  as  Clache's  case(c},}  died  without^ 
where  a  man,  having  five  sons,  and  his  wife  enceinte,  devised  «««««; 
two-thirds  of  his  lands  to  his  four  younger  sons  and  the  child 
en  ventre  sa  mere,  if  it  was  a  son,  and  to  the  heirs  male  of  their 
bodies  begotten,  and  if  they  all  five  should  happen  to  die  without 
issue  male  of  their  bodies,  or  any\of  their  bodies,  lawfully  begotten, 
then  the  testator  willed  that  the  said  two  parts  should  revert  to 
his  right  heirs.     It  was  held,  that  four  of  the  devisees  having 
died  without  issue  male,  the  survivor  was  entitled  to  the  whole  ; 
it  being  evidently  the  true  intent  of  the  devisor,  that,  so  long  as 
there  ivas  any  issue  male  of  his  body  [qu.  of  the  bodies  of  any  of 
the  five  devisees?],  no  part  should  revert  to  the  heirs. 

So,  in  Holmes  v.  Meynell  (d),  where  a  testator  devised  certain  -  in  case  the 
lands  to  his  two  daughters  and  their  heirs,  equally  to  be  divided 
between  them  ;  and  in  case  they  happen  to  die  without  issue,  then 
over  ;  the  daughters  were  held  to  be  tenants  in  tail  in  common, 
with  cross-remainders  in  tail. 

These  early  cases  accurately  represent  the  state  of  the  law  at 
this  day  ;  but  it  should  be  observed  that  at  one  period  a  notion 
appears  to  have  obtained  that  cross-remainders  could  not  be 
implied  between  more  than  two  persons. 

Thus,  in  Gilbert  v.  Witty  (e),  a  testator  having  three  sons,  and  House  to  each, 


being  seised  of  three  houses,  devised  one  of  the  houses  to  each  they  aii^ie,1 

son  and  his  heirs,  providing  that  if  all  his  said  children  should  &c. 

depart  this  life  without  issue  of  their  bodies  lawfully  begotten, 

then  all  his  said  messuages  should  remain  and  be  to  his  wife 

and  her  heirs  for  ever  :  it  was  held  by  Doddridge,  Houghton  and 

Chamberlain,  Justices  (Lea,  C.  J.,  doubting),  that  these  words 

did  not  create  cross-remainders  between  the  sons,  but  that,  on 

the  death  of  any  one  of  them  without  issue,  his  house  should 

go  over  to  his  mother.     Doddridge  said  that  cross-remainders 

might  be  implied  between  two,  but  not  in  a  devise  of  several 

houses  to  three  or  more  persons,  on  account  of  the  uncertainty 

and  inconvenience. 

(6)  303  b,  13  Eliz.  (d)  Raym.  452,  2  Show.  136. 

(c)  Dy.  330  b,  post,  513.  (e)  Cro.  Jac.  655. 
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CHAP.  XLII.          Here  the  objects  were  not  devisees  in  common  of  undivided 

Distinction  be-  shares  in  the  same  land,  but  were  respectively  devisees  of  sepa- 

tween  two  and    ra^e  tenements ;  and  it  is  also  observable,  that  Lord  Hale,  mCole 

ber  o?devisees.   v.  Levingston(f),  in  stating  the  inadmissibility  of  the  implication 

among  more  than  two  devisees,  illustrated  it  by  a  similar  species 

of  case. 

The  alleged  ground  for  the  distinction  between  the  favoured 
number  of  two  and  a  larger  body  of  devisees  seems  to  be  alto- 
gether futile  (g),  for  it  is  obvious  that  the  uncertainty  and  con- 
fusion would  not  be  greater  in  the  case  of  implied  than  in  that 
of  express  remainders ;  and  its  origin  can  hardly  be  otherwise 
accounted  for  than  by  attributing  it  to  the  general  indisposition 
of  our  courts  in  early  times  to  adopt  modes  of  construction  which 
were  considered  (though,  in  this  instance,  erroneously)  to  have 
a  tendency  to  create  questions  of  a  complex  or  subtle  character. 
The  doctrine,  indeed,  which  rejected  the  implication  between 
more  than  two  devisees  did  not  long  (if  in  effect  it  ever  did) 
exist,  but,  for  a  considerable  period  after  it  was  virtually  ex- 
ploded, it  was  permitted  to  preserve  a  semblance  of  authority ; 
for  the  Judges,  not  venturing  altogether  to  discard  the  distinc- 
tion in  regard  to  the  number  of  devisees,  said,  that  the  presump- 
tion was  in  favour  of  cross-remainders  between  two,  but  between 
more  than  two  they  were  rather  to  be  presumed  against,  though 
such  presumption  against  them  might  be  repelled  by  a  plain 
indication  of  intention  (h). 

Such  has  been  the  language  held  upon  this  subject  down  to 
nearly  the  present  time ;  but  an  attentive  consideration  of  the 
cases  will  shew,  that  at  this  day  at  least  there  is  no  real  differ- 
ence with  respect  to  the  number  of  persons  between  whom 
cross-remainders  can  be  implied.  They  will  not  be  raised 
between  two  unless  an  intention  to  this  effect  can  be  collected ; 
and,  if  such  intention  appear,  they  will  be  raised  among  a 
larger  number. 

Not  the  least  of  the  absurdities  flowing  from  the  distinction 


(/)  1  Vent.  224. 

(g)  Indeed,  the  implication  of  cross- 
remainders  is  convenient,  as  preventing 
the  subdivision  of  shares.  In  one  case, 
the  rejection  of  the  implication  doctrine 
would  have  entitled  the  lessor  of  the 
plaintiff  to  recover  twenty-five  undivided 
three-hundred-and-sixtieth  parts  !  Doe  d. 
Gorges  v.  Webb,  1  Taunt.  234. 

(K)  See  Lord  Hardimcke's  judgment  in 


Marryat  v.  Townly,  1  Ves.  104.  Lord 
Mansfield's  judgments  in  Doe  d.  Burden 
v.  Burville,  2  East,  48,  n. ;  Pery  v. 
White,  Cowp.  780 ;  and  PMpard  \. 
Mansfield,  ib.  800 ;  and  Sir  L.  Kenyon's, 
in  Staunton  v.  Peck,  2  Cox,  8;  Atherton 
v.  Pye,  4  T.  R.  713 ;  Doe  v.  Cooper, 
1  East,  236 ;  and  Watson  v.  Foxon,  2 
East,  40. 
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in  question  was  the  impossibility  of  applying  it  to  a  devise  to  a     OHAP.  XLH. 
class  of  unascertained  objects,  who  might  consist  of  any  number 
of  persons  in  esse  at  the  testator's  death,  or  at  some  subsequent 
period  ;  a  difficulty  which  was  noticed  by  Lord  Eldon  in  the 
case  of  Green  v.  Stephens  (i)  . 

It  was  held  in  Clache's  case  (k),  that  cross-remainders  could  Whether  ex- 
not  be  implied  where  there  were  express  cross-limitations  among 


the  devisees  in  tail  in  certain  events.  [In  that  case]  a  testator  cjudes  i 
devised  a  messuage  to  his  daughter  A.  and  her  heirs  for  ever, 
and  his  principal  messuage  he  gave  to  T.  his  youngest  daughter 
and  her  heirs,  and  if  she  died  before  the  age  of  sixteen,  A.  then 
living,  he  willed  that  A.  should  enjoy  the  principal  messuage  to 
her  and  her  heirs  for  ever  ;  and,  if  A.  should  die  having  no  issue, 
T.  living,  then  he  willed  that  T.  should  enjoy  the  share  of  A.  to 
her  and  her  heirs  for  ever  ;  and  if  both  his  daughters  should  die 
having  no  issue,  then  the  testator  devised  all  his  said  messuages 
over.  T.  died  having  attained  sixteen,  without  issue,  which  raised 
the  question  whether  cross-remainders  could  be  implied  between 
the  daughters  -,  and  the  Court  held  that  they  could  not  ;  for 
the  testator  never  intended  that  the  principal  house  should 
go  to  A.,  unless  T.  had  died  within  the  age  of  sixteen  years  ; 
and  no  implication  of  cross-remainders  could  arise  when  an 
express  and  special  gift  and  limitation  was  made  by  the  devisor 
himself.  Dyer  thought  there  was  no  entail,  but  a  fee-simple 
conditional:  but  the  other  three  Judges  were  of  a  contrary 
opinion. 

The  doctrine  of  Clache's  case  was  much  canvassed  in  the 
case  of  Vanderplank  v.  King  (1),  in  which  Sir  J.  Wigram,  V.  C., 
decided,  after  much  consideration,  that  the  introduction  of  an 
express  limitation  of  cross-remainders  among  another  class  of 
devisees  in  the  same  will  did  not  repel  the  implication  ;  his 
Honor  observing,  that  an  express  gift  of  cross-remainders  in 
one  event  did  not  preclude  the  Court  from  giving  cross-remain- 
ders by  implication  in  another,  where  either  case  was  clearly 
within  the  scope  of  all  the  reasoning  upon  which  courts  have 
proceeded  in  implying  cross-remainders.  [It  is  clearly  distin- 
guishable from  Clache's  case,  which  has  been  recently  followed 
by  Sir  J.  Romilly,  M.  B.,  and  by  Lord  Chelmsford,  C.,  in 
Rabbeth  v.  Squire  (m}.~\ 

(i)  17Ves.  74.  (Z)  3  Hare,  ]. 

(k)  Dy.  330  b.  [(m)  19  Beav.  77,  4  De  G.  &  J.  406.J 
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In  the  case  of 
executory 
trusts,  express 
liinit.'ition  not 
exclusive  of 
implication. 


Word  "respec- 
tive" held,  at 
one  period,  to 
negative  the 
implication. 


To  R.  and  A. 
and  the  heirs  of 
their  respective 
bodies,  and  for 
default,  &c.  ; 


It  has  been  long  settled,  that,  in  regard  to  executory  trusts  (ri), 
an  express  direction  to  insert  cross-remainders  among  another 
class  of  objects,  or  even  an  express  cross-limitation  among  the 
same  objects,  does  not  exclude  the  implication. 

Thus,  in  Burnaby  v.  Griffin  (o),  where  a  testatrix  devised  her 
real  estate  to  trustees,  upon  trust  to  pay  one  moiety  of  the  rents 
to  her  sister  E.  for  life,  and,  after  her  decease,  the  testatrix 
directed  the  trustees  to  convey  and  settle  the  said  moiety  unto 
and  upon  the  daughters  of  E.  as  tenants  in  common  in  tail 
general,  ivith  cross-remainders  for  the  benefit  of  such  daughters, 
remainder  to  the  younger  sons  of  E.  successively  in  tail  male, 
remainder  to  the  eldest  son  in  tail  general ;  and,  as  to  the  other 
moiety,  upon  trust  for  the  testatrix's  niece  C.  for  life,  with  the 
same  limitations  to  her  daughters  and  sons  as  to  the  children  of 
E. ;  and,  if  C.  should  depart  this  life  without  leaving  any  issue 
of  her  body  living  at  her  decease,  the  testatrix  directed  that  her 
sister  E.  should  receive'  all  the  rents  for  life  ;  and  in  case  E.  and 
C.  should  die  without  issue  of  their  respective  bodies,  or  all  such 
issue  should  die  without  issue,  she  then  gave  her  real  estate  to 
four  cousins.  Lord  Hardwicke  decreed,  that,  in  the  settlement 
to  be  executed  under  this  trust,  cross-remainders  were  to  be 
inserted  not  only  between  the  children  of  E.  and  C.  inter  se,  but 
between  the  two  families. 

Another  ground  upon  which,  at  one  period,  it  was  held  that 
the  words  "  in  default  of  such  issue,"  following  a  devise  to 
several  persons  in  tail,  did  not  create  cross-remainders,  was,  that 
such  devise  was  limited  to  the  objects  "repectively;"  and  it  was 
even  so  determined  where  the  devisees  consisted  of  the  favoured 
number  of  two. 

Thus,  in  Comber  v.  Hill  (p),  where  the  devise  was  to  the  tes- 
tator's grandson  and  granddaughter,  R.  and  A.,  equally  to  be 
divided,  and  the  heirs  of  their  respective  bodies,  and  for  default 
of  such  issue,  then  over;  it  was  held  that  there  were  no  cross- 
remainders  by  implication;  for  it  was  said  the  mere  words, 
"  and  for  default  of  such  issue,"  being  relative  to  what  went 
before,  only  meant  "  and  for  default  of  heirs  of  their  respective 
bodies  ; "  and  then  it  was  no  more  than  if  it  had  been  a  devise 
of  one  moiety  to  R.  and  the  heirs  of  his  body,  and  of  the  other 
moiety  to  A.  and  the  heirs  of  her  body,  and  for  default  of  heirs 


(n)  As  to  such  trusts,  see  ante,  318. 
(o)  3  Ves.  266. 


22. 


(p)  2  Stra.  969,  Lee's  Cas.  t.  Hard\v. 
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of  their  respective  bodies,  then  over  :  in  which  case  there  could     CHAP.  XLH. 
be  no  doubt. 

In  the  case  of  Williams  v.  Brown  (q),  the  devise  was  in  nearly 
similar  words,  and  received  the  same  construction. 

Again,  in  Davenport  v.  Oldis(r),  where  a  testator  devised  to  and  the 

his  son  and  daughter,  to  be  equally  divided  between  them,  and  spective  issues 
the  several  and  respective  issues  of  their  bodies,  and  for  want  of  of  *h®ir  bodie&v 

and  for  want, 

such  issue,  to  his  wife  in  fee ;  Lord  Hardwicke  held  that  there  &c. 
were  not  cross-remainders,  which,  not  being  favoured  by  the 
law,  could  only  be  raised  by  an  implication  absolutely  necessary; 
and  that  was  not  the  case  here,  for  the  words,  "  several  and 
respective,"  effectually  disjoined  the  title. 

Lord  Mansfield,  too,  on  several  occasions  (though  Lord  Ken- 
yon,  in  Watson  v.  Foxon(s),  treated  his  opinion  as  being  the  other 
way),  recognized  the  distinction  founded  on  the  word  "  respec- 
tive," particularly  in  the  opinion  certified  by  the  Court  in  Wright 
v.  Holford(t),  and  in  its  determination  in  Pery  v.  White  (u). 

But  the  stress  laid  upon  expressions  of  this  nature  has  been  Doctrine  in  re- 
disapproved  of  by  the  most  distinguished  modern  Judges,  and  ^o 
the  cases  which  were  founded  on  the  doctrine  are  now  clearly  overruled. 
overruled  (x) . 

It  is  observable,  indeed,  that  both  in  Comber  v.  Hill  and  Da- 
venport v.  Oldis,  the  word  "  respective  "  was  wholly  inoperative 
upon  the  construction,  since  not  only  were  there  other  expres- 
sions sufficient  to  create  a  tenancy  in  common,  but  the  limita- 
tions in  tail  being  to  persons  who  could  have  no  common  heirs 
of  their  bodies,  they  of  necessity  took  several,  and  not  joint, 
estates  of  inheritance,  without  any  words  of  severance  (y) . 

Before  we  proceed  to  consider  the  cases  by  which  the  distinc- 
tion in  question  has  been  overruled,  it  will  be  proper  to  state 
two  or  three  anterior  leading  authorities  for  the  general  position, 
that  the  words  in  default  of  issue,  or  in  default  of  such  issue, 
following  a  devise  to  several  persons  in  tail,  raise  cross -remain- 
ders between  them. 

Thus,  in  Wright  v.  Holford  (z),  where  the  testatrix  devised  to  To  daughters, 

(q)  2  Stra.  996.  Watson  v.  Foxon,   2  East,  36  ;  Doe  d . 

(r)  1  Atk.  579.  Gorges  v.    Webb,    1  Taunt.   238,   post ; 

(*)  2  East,  42,  post,  517.  Green  v.   Stephens,   17  Ves.    64,    post. 

(t)  Cowp.  34,  post.     See  also  Doe  d.  See  also  Staunton  v.  Peck,  2  Cox,  8. 
Burden  v.  Burville,  2  East,  48,  n.,  post ;  (y)  See  ante,  232. 

Phipard  v.  Mansfield,  Cowp.  797,  post.  (z)  Cowp.    31  ;  £  C.  in  equity,  nom. 

(u)  Cowp.  777,  post.  Wriffhtv.  Lord  Cadogan,  2  Ed.  239  ;  S.  C. 

(or)  Athertonv.  Pye,  4  T.  R.  710,  post;  nom.  Wright  v.  Enghfield,  Amb.  463. 
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in  tail,  and  for  daughter  and  daughters  of  herself  and  P.,  and  to  the  heirs  of 
°fsuc7i  tneir  b°dy  and  bodies,  such  daughters,  if  more  than  one,  to  take 
as  tenants  in  common,  and  not  as  joint  tenants ;  and  for  default 
of  such  issue,  to  the  use  of  her  (testatrix's)  right  heir ;  Lord 
Mansfield,  and  the  other  Judges  of  B.  R.,  on  a  case  from 
Chancery,  certified,  that  as  there  were  no  words  intimating  any 
intention  to  limit  over  the  respective  shares  of  the  two  daugh- 
ters dying  without  issue  (a),  and  as  nothing  was  given  to  the 
heir-at-law  whilst  any  of  the  daughters  or  their  issue  continued, 
they  must  among  themselves  take  cross-remainders. 

As  to  devises  Here  the  devise  was  to  daughters  as  a  class,  a  species  of  case 
of  which  Lord  Eldon  has  observed  (b),  that  as,  if  there  are  no 
objects  at  the  death  of  the  testator  (and,  if  the  devise  be  future, 
whether  there  are  or  not  (c) ),  the  shares  of  subsequently  exist- 
ing objects  are  liable  to  be  diminished  by  the  birth  of  additional 
children,  the  consequence  of  not  implying  cross-remainders 
would  be,  that  the  shares  of  such  after-born  children,  which 
had  been  so  taken  from  the  existing  children,  would,  upon  their 
death  without  issue  (perhaps  the  day  after  birth),  go  instantei*  to 
the  remainder-man,  which  could  never  be  the  intention  (d). 

In  the  next  case,  of  Phipard  v.  Mansfield  (e),  we  find  the 

implication  of  cross-remainders  applied  in  the  case  of  a  devise  to 

-—to  three  in  three  person s  nominatim.     The  testator  devised  to  his  brothers 

^efau^ofsuch  W-  and,  J.  and  his  sister  E.  and  the  heirs  of  their  bodies  lawfully 

issue;"  begotten  and  to  be  begotten,  as  tenants  in  common,  and  not  as 

joint  tenants;  and  for  want  of  such  issue,  to  his  own  right  heirs 

for  ever.     On  a  question  whether  there  were  cross-remainders, 

Lord  Mansfield,  after  stating  the  rule  of  presumption  to  be  in 

favour   of  cross-remainders   between   two,   and   against   them 

between  more  than  two  (/),  and  reasoning  at  length  upon  the 

cases,  and  the  terms  of  the  will,    decided  in  the  affirmative. 

Want  of  issue  (he  said)  meant  issue  of  all  of  them.     The  rest 

of  the  Court  concurred. 

(a)  See  ante,  514.  to  propound  this  doctrine,  when  in  Cornier 

(6)  See  judgment  in  Green  v.  Stephens,  v.  Hill  (ante,  514),   and  Davenport  v. 

17  Ves.  75.  Oldis  (ante,  515),    the  implication  had 

(c)  See  ante,  143.  been  rejected  between  two  devisees,  on  the 

(d)  This  is  the  substance,  though  not       mere  force  of  the  word  ' '  respective  ;"  and 
the  precise  terms,  of  his  Lordship's  ol>       when,  with  those  cases  before  him,  his 
servations.  Lordship  was  himself  in  this  very  case 

(e)  Cowp.  797.  determining  that  [nearly]  the  same  words 
(/)  It  is  certainly  very  extraordinary       did  raise   cross -remainders  among  three 

that  his  Lordship  should  have  continued       devisees. 
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In  Atherton  v.  Pye  (g),  a  testator  devised  (in  remainder)  to  all     CHAP.  XLII. 

and  every  the  daughter  and  daughters  of  his  daughter,  and  the  to 

heirs  male  of  the  body  of  such  daughter  or  daughters,  equally  ^*^8«I^I 

between  them  if  more  than  one,  as  tenants  in  common,  and  not  default  of  suck 

as  joint  tenants  ;  and  for  and  in  default  of  such  issue,  the  testator  ^ 

gave  and  devised  all  his  said  premises  unto  his  own  right  heirs 

for  ever.     The   daughter  had  four   daughters.     Lord  Kenyon, 

though  he  adverted  to  the  distinction  between  two  and  more, 

said,  that  there  was  no  doubt,  from  the  words  of  the  limitation 

over,  that  the  devisor  intended  to  raise  cross-remainders  between 

the   granddaughters.     Mr.  Justice  Buller  observed,   that   the 

devise  over  was  of  all  the  devisor's  estates,  and  they  could  not 

all  go  together,  but  by  making  cross-remainders. 

In  the  next  case  of  Watson  v.  Foxon  (h),  the  effect  of  the 
word  "respective"  came  under  consideration.  The  testator  de- 
vised all  that  his  farm,  &c.,  situate  at  W.  and  H.,  to  all  and 
every  the  younger  children  of  M.  begotten  or  to  be  begotten,  if 
more  than  one,  equally  to  be  divided  between  them,  and  to  the 

heirs  of  their  respective  bodies,  to  hold  as  tenants  in  common;  to  children 

and  if  M.  should  have  only  one  child,  then  to  such  only  child   "ajd  the  heirs 

J  J  of  their  respec- 

and  to  the  heirs  of  his  or  her  body  issuing;  and  for  default  of  tive  bodies ;" 
such  issue,  the  testator  gave  the  said  premises  to  C.  M.  had  four  JJjf  gu°£ 
children.  On  the  question  whether  cross-remainders  could  be 
implied,  Lord  Kenyon  recurred  to  Lord  Mansfield's  statement  of 
the  rule  of  presumption,  observing,  however,  that  such  pre- 
sumption might  be  overruled  by  plain  intention.  His  Lordship 
strongly  disapproved  of  Lord  Hardwicke's  reasoning  in  Daven- 
port v.  Oldis  (i)  on  the  word  "  respective,"  which  he  characterised 
as  unworthy  of  his  great  learning  and  ability.  Lord  Kenyon 
observed,  that  in  Atherton  v.  Pye  (k)  the  devise  over,  "  in  default 
of  such  issue/5  was  of  all  the  testator's  said  lands,  and  stress 
was  laid  by  some  of  the  Judges  on  the  word  all  for  raising  cross- 
remainders,  he  would  not  say  by  implication,  but  by  what  the 
Judges  collected  to  be  the  intention  of  the  testator.  But  the 
word  all  was  not  decisive  of  that  case,  and  in  truth  made  no 
difference  in  the  sense;  for  a  devise  over  of  "the  said  premises," 
or  "  the  premises,"  or  "  all  the  said  premises,"  meant  exactly 

(g)  4  T.  K.  710.  without  the  same  explicit  denial  of  the 

(h)  2  East,  36.     See  also  Staunton  v.  doctrine  respecting  it. 
Peck,  2  Cox,  8,  where  Lord  Kenyon,  then  (i)  Ante,  515. 

at  the  Rolls,  had  made  a  similar  decision  (k)  Supra. 

in  regard  to  the  word  "respective,"  but 
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Oldis,  &c., 
overruled. 


Cross-remain- 
ders implied 
among  several 
stocks  of  issue. 


the  same  thing.  Admitting,  therefore,  the  general  rule,  that  the 
presumption  was  not  in  favour  of  cross-remainders  by  implica- 
tion between  more  than  two,  still  that  was  upon  the  supposition 
that  nothing  appeared  to  the  contrary  from  the  apparent  inten- 
tion of  the  testator.  He  had  no  doubt  that  the  testator  intended 
to  give  cross-remainders  among  the  issue  of  M.,  and  that  all  the 
estate  should  go  over  at  the  same  time.  His  Lordship  thought 
that  Lord  Mansfield's  quarrel  with  Davenport  v.  Oldis  (I)  was 
well  founded,  and  he  agreed  with  Wright  v.  Holford,  and 
Phipard  v.  Mansfield  (m),  from  which  he  could  not  distinguish 
this  case. 

With  Watson  v.  Foocon,  we  take  leave  of  all  direct  judicial 
recognition  of  the  distinction  as  to  implying  cross-remainders 
between  two  and  a  larger  number,  which  subsequent  Judges, 
except  in  one  remarkable  instance  presently  commented  on  (n), 
have  rejected  in  expression,  as  well  as  in  fact. 

In  the  next  case  (Roe  d.  Wren  v.  Clayton  (o))  cross-remainders 
were  implied  among  several  branches  of  issue,  by  the  force  of 
expressions  referring  to  a  preceding  devise  to  daughters  in  tail, 
among  whom  cross-remainders  were  held  to  be  implied. 

The  testator  devised  all  his  real  estate  to  his  niece  F.  for  life, 
remainder  to  her  first  and  other  sons  in  tail  successively,  and  in 
default  of  such  issue,  to  all  and  every  the  daughters  of  his  niece 
and  the  heirs  of  their  bodies,  to  take  as  tenants  in  common  ; 
and,  for  default  of  such  issue,  then  to  the  issue  of  his  sisters  S., 
J.,  W.  and  B.,  in  tail,  in  such  manner  as  he  had  limited  the 
same  to  his  said  niece  F.'s  issue,  and,  for  default  of  such  issue,  to 
testator's  right  heirs.  One  question  was,  whether,  supposing 
the  several  stocks  of  issue  of  S.,  J.,  W.  and  B.,  to  take  the 
estate  in  equal  fourths  per  stirpes  (and  not  the  whole  per  capita, 
as  was  also  contended),  there  were  cross-remainders  between 
such  stocks.  This  rendered  it  necessary  to  consider  whether 
cross-remainders  would  have  been  created  between  the  daughters 
of  the  niece  ;  though  it  was  contended,  that  even  admitting  the 
implication  in  regard  to  them,  it  did  not  follow  that  the  words, 
"  in  like  manner,"  &c.,  should  be  construed  to  do  more  than 
raise  cross-remainders  between  the  issue  of  each  sister  inter  se. 
Lord  Ellenborough,  and  the  other  Judges,  thought  the  implica- 


(l)  But  when  did  his  Lordship  quarrel  (n)  Vide  post, 

with  it  ?    See  ante,  515.  (o)  6  East,  628. 

(m)  Ante,  615,  516. 
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perfectly  clear,  inasmuch  as  it  was  the  plain  intent  of  the  testator 

that  no  part  of  his  estate  should  go  over  to  the  issue  of  his 

sisters  till  default  of  issue  of  his  niece ;  and  they  were  further  of 

opinion,   that  cross-remainders  were  to  be  implied  among  the 

several  classes  of  the  issue  of  the  sisters,  the  testator's  devise 

being  tantamount  to  his  saying,  "  I  mean  that  all  my  estate  shall 

be  enjoyed  by  the  issue  of  my  four  sisters,  so  long  as  there  are 

any  such,  and,  in  default  of  such  issue,  all  to  go  together  to  my 

own  right  heirs. }}    Lord  Ellenborough  laid  some  stress  upon  the 

word  all,  used  in  the  devise. 

The  next  case,  of  Doe  d.  Gorges  v.  Webb  (p),  again  elicited  Devise  to  three 
from  the  bar  both  the  old  arguments  founded  on  the  number  of  J?.c^  ^ulin 
the  devisees  and  the  word  "  respective,"  and  from  the  bench,  a  default,  &c. ; 
more  distinct  denial  of  their  force  and  authority.     A  testatrix   tiers  implied ; 
devised  a  moiety  of  certain  lands  to  particular  limitations,  with 
remainder  to  her  three  daughters  F.,  M.  and  A.,  and  the  heirs  of 
their  bodies  respectively,  as  tenants  in  common ;  and,  in  default 
of  such  issue,  she  gave  the  same  to  her  own  right  heirs  ;    and  it 
was  held,  that  cross-remainders  were  raised  between  the  daugh- 
ters  by  implication.     Sir  James  Mansfield,  C.  J.,  adverting  to 
the  distinction  between  two  and  more,  observed,  that  it  was 
wonderful  how  it  ever  became  established;  and,  in  regard  to  the 
word  "respective,"  the  learned  Chief  Justice  remarked,  that  it 
could  make  no  difference;  a  devise  to  two  as  tenants  in  common, 
and  the  heirs  of  their  bodies,  must  necessarily  mean  to  the  heirs 
of  their  respective  bodies  (q).     Mr.  Justice  Lawrence  said,  that 
the  cases  which  had  founded  themselves  on  the  distinction  of  that 
expression  must  now  be  considered  as  overruled. 

The  implication-doctrine  was  again  discussed  in  Green  v. 
Stephens  (r),  where  the  testator  (after  certain  limitations)  devised 
to  the  use  of  all  and  every  the  daughter  and  daughters  of  his 
nephew  A.  lawfully  to  be  begotten,  and  to  her  and  their  heirs 

for  ever,  as  tenants  in  common;  and,  for  want  of  such  issue,  to   to  B.,  C., 

the  use  of  his  (the  testator's)  three  nieces  B.,  C.  and  D.,  and  afd.D-»  and7  ' 

1  •  '  their  several 

their  several  and  respective  (the  exact  words  which  occurred  in  and  respective 
Davenport  v.  Oldis  (s) )  heirs  for  ever,  as  tenants  in  common ;  ^^defanlt 
and  for  want  of  such  issue,  to  his  own  right  heirs  ;  and  the  °f  Sl'-c^ issue- 

(p)  1  Taunt.  234.  vide  ante,  232. 

(5-)  Assuming  that  they  could  not  have  (r)  12  Ves.  419,  17  Ves.  64. 

common  heirs  of  their  bodies,  as' to  which,  (s)  Ante,  515. 
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testator  bequeathed  his  personal  estate  to  be  invested  in  the 
purchase  of  land  which  he  directed  to  be  conveyed  and  settled 
to  the  same  uses.  The  question  was,  whether  a  sura  of  money, 
which  had  not  been  laid  out  belonged  wholly  to  the  heir  in  tail 
of  the  surviving  niece  (the  other  two  nieces  having  died  without 
issue),  or  one-third  only  to  him,  and  the  other  two-thirds  to  the 
devisee  of  the  remainder-man ;  and  this  depended  upon  the 
question,  whether  the  Court,  in  executing  the  trust,  would  have 
inserted  cross-remainders  between  the  nieces.  Lord  Eldon, 
after  referring  to  the  authorities,  and  reprobating  the  distinctions 
which  had  been  taken  in  some  cases  in  regard  to  the  expressions, 
" all  the  premises/7  "the  same/7  &c.,  decided  in  the  affirmative. 
He  said,  that,  conceiving  it  to  be  the  intention  of  the  will  before 
him  to  raise  cross-remainders  among  the  daughters  of  the 
nephew  (respecting  whom  he  made  some  observations,  which 
have  been  before  referred  to  (/) ),  he  could  not  think  that  the 
testator  had  not  the  same  intention  in  regard  to  his  nieces;  there 
was  nothing  to  distinguish  them  except  the  word  "  respective/' 
which,  upon  the  authority  of  Doe  d.  Gorges  v.  Webb  (u),  did  not 
make  a  distinction  upon  which  judicial  construction  should  turn. 
As  the  implication  of  the  cross-remainders  in  this  case  was  so 
clear  upon  the  direct  devises,  it  was  not  necessary  to  found  the 
decision  on  the  circumstance  of  the  trust  being  executory,  though 
it  is  well  known  that  the  Courts,  in  executing  such  trusts,  are  in 
the  habit  of  dealing  with  them  for  this  and  other  purposes  with 
a  freedom  peculiar  to,  and  derived  from,  the  nature  of  such 
trusts  (a?).  Lord  Eldon,  however,  chose  to  decide  the  case  upon 
the  construction  of  the  anterior  devises,  in  reference  to  which  it 
seems  to  be  open  to  some  observation.  Much  of  his  Lordship's 
reasoning,  it  will  be  perceived,  proceeds  upon  the  assumption 
that  cross-remainders  would  have  arisen  by  implication  between 
the  daughters  of  the  testator's  nephew;  but  it  is  submitted,  with 
deference  to  such  authority,  that  if  the  devise  be  accurately 
stated  in  the  report  (of  which  there  can  be  little  doubt,  as  Lord 
Eldon  twice  refers  to  the  devise  in  the  very  terms  of  it),  the 
daughters  would  have  taken  estates  as  tenants  IN  FEE-SIMPLE,  on 
which  of  course  no  remainders,  either  express  or  implied,  could 


(*)  Ante,  516. 
(u)  Ante,  519. 

(x)  See  Marnjatt  v.   Townly,   1  Ves. 
102,  and  other  cases  cit.  17  Ves.  67.    As 


to  the  implication  of  cross-remainders  in 
marriage  articles,  see  Duke  of  Richmond's 
case,  2  Coll.  Jur.  347. 
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have  been  engrafted.  The  limitation  was  to  the  daughters  as  a  CHAP.  XLII. 
class  and  their  heirs,  and,  in  default  of  such  issue,  over  to  the 
nieces  nominatim  and  their  heirs,  and,  in  default  of  such  issue, 
over.  Now,  the  authorities  have  clearly  established,  that  the 
words  "  such  issue,"  in  the  limitation  over  after  the  limitation  to 
the  daughters,  are  referable  to  the  daughters  (y),  and  not  to  their 
heirs,  so  as  to  give  to  the  word  "  heirs  "  the  sense  of  "  heirs  of 
the  body ;"  but  as  to  the  nieces,  who  were  to  take  as  individuals 
named,  and  who  were  not  a  class  of  "issue,"  the  words  "in 
default  of  such  issue "  necessarily  referred  to  their  heirs,  and, 
consequently,  reduced  their  estates  to  estates  tail.  The  words 
"  such  issue "  may  be  variously  construed  with  reference  to 
clevises  differently  constituted.  The  case  underwent  consider- 
able discussion,  but  the  difficulty  of  raising  estates  tail  in  the 
daughters  (which  was  a  necessary  preliminary  to  the  admission 
of  cross-remainders)  does  not  appear  to  have  attracted  the 
attention  of  either  the  bar  or  the  bench. 

The  point  is  principally  important  (since  no  daughter  of  A. 
appears  ever  to  have  come  in  esse)  as  it  would  have  induced  the 
necessity  of  construing  the  devise  to  the  nieces,  in  regard  to 
the  implication  of  cross-remainders,  per  se,  detached  from  the 
devise  to  the  daughters;  and,  even  in  this  point  of  view,  it 
would  not  be  material,  if  there  was  sufficient  upon  that  devise 
alone  (as  it  is  conceived  there  was)  to  raise  the  implication ; 
for  the  circumstance,  that  the  words  "  in  default  of  such  issue" 
had  already  been  operative  to  cut  down  the  estate  of  the  prior 
devisees  to  an  estate  tail,  which  is  the  only  novel  feature  in  the 
case,  seems  to  form  no  valid  reason  for  denying  to  them  the 
additional  effect  of  raising  cross-remainders  between  those 
devisees.  We  now  return  to  the  general  subject. 

The  next  case  of  this  class  is  Doe  d.  Sout house  v.  Jenkins  (z),  Cross-remain- 
.  where  a  testator,  after  the  failure  of  some  estates  previously  f^^wwdif 
given,   devised  certain  farms  to   his  four  grandsons   (naming   "  for  want  of 
them),  subject  to  certain    annuities;    adding,   "  they  to  have   &s^ei 
share  and  share  all  alike  of  all  the  aforesaid  premises,  and  then 
I  give  to  the  heir  male  of  all  my  said  grandsons,  and  then  to  go 
to  my  grandsons'  heirs  male  that  part  that  belonged  to  their 
father,  and  then  to  them,  and  then  to  the  last  liver,  to  their 
heirs  male  of  my  said  grandsons,  and,  for  want  of  issue  males  of 

(y)  See  Hay  v.  Earl  of  Coventry,  3  T.  R.,  and  other  cases  cited,  ante,  431. 
(z)  3  M.  &  Pay.  59,  5  Bing.  469. 
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CHAP.  XLIT.  my  yrandsom,  I  give,"  &c.  One  question  was,  whether  cross- 
remainders  among  the  four  grandsons  could  be  implied.  It 
was  contended,  that  the  implication  was  here  controlled  lay  the 
testator's  declaration,  that  he  gave  to  the  heirs  male  "  that  part 
which  belonged  to  their  father,"  by  which  it  must  be  inferred 
that  he  meant  to  exclude  the  part  that  belonged  to  an  uncle. 
The  Court,  however,  considered  that  the  case  fell  within  the 
general  rule.  Lord  C.  J.  Best  observed,  that  although  the 
words  "  to  them,  and  then  to  the  last  liver"  were  unintelligible, 
it  was  evident  that  the  testator  meant  that  the  estate  should 
not  go  over  to  the  ulterior  devisee  until  the  failure  of  issue  of 
all  the  grandchildren,  and  therefore  cross-remainders  were  to 
be  implied. 

So,  in  the  case  of  Livesey  v.  Harding  (a),  where  a  testator, 
upon  the  failure  of  issue  of  his  eldest  or  only  son,  limited  his 
estate  in  the  words  following  : — "  To  the  use  of  all  and  every 
the  daughter  and  daughters  of  me  the  said  Edmund  Livesey, 
and  the  heirs  of  their  bodies,  to  take  as  tenants  in  common,  if 
more  than  one,  equally ;  and  if  but  one,  to  the  use  of  such  only 
daughter  of  me  the  said  Edmund  Livesey,  and  the  heirs  of  her 
body,  for  ever ;  and,  for  default  of  such  issue,  to  the  use  of  my 
own  right  heirs  for  ever."  One  question  was,  whether  the 
daughters  took  cross-remainders  in  tail?  Sir  /.  Leach,  M.  K.^ 
decided  in  the  affirmative,  on  the  ground  that  no  part  of  the 
estate  was  to  go  over,  unless  there  were  a  failure  of  issue  of  all 
the  testator's  daughters.  "Where,"  he  said,  "  there  is  a  gift  to 
two  persons  only,  and  the  heirs  of  their  bodies,  cross-remainders 
will  be  implied,  although  there  is  no  expressed  intention  that 
no  part  of  the  estate  shall  go  over  until  the  failure  of  issue  of 
both,  unless  the  limitation  to  them  be  successively,  severally, 
or  respectively,  and  then  the  remainders  over  wdll  be  several 
and  respective." 

It  could  scarcely  be  meant  that  cross-remainders  will  arise 
between  two  devisees  without  subsequent  words  (b), — a  pro- 
position which  would  have  the  effect  of  reviving  the  exploded 
distinction  in  regard  to  the  number  of  the  objects,,  and  to  found 
on  it  a  construction  untenable,  it  is  submitted,  both  on  principle 
and  authority;  for  the  argument  in  favour  of  the  implication  of 
cross-remainders  among  any  number  of  devisees,  rests  wholly 


From  words 
* '  and  for  de- 
fault of  siich 
issue." 


Remark  upon 
Livesey  v. 
Harding. 


(a)  1  R.  &  My.  636. 
[(&)  See  Cooper  v.  Jones,  3  B.  &  Aid,  425. 
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on  the  words  introducing  the  devise  over  ;  and,  if  there  is  no     CHAP.  XLII. 

such  devise,  the  ground  for  the  implication  is  wanting.     No 

case  can  be  adduced,  in  which  the  doctrine  here  propounded 

(and  extra-judicially,  for  the  case  suggested  by  Sir  John  Leach 

was  purely  hypothetical)  has  been  even  contended  for.  Possibly 

the  observations  of  the  learned  Judge  were  misunderstood. 

[In  the  recent  case  of  Forrest  v.  Whiteway  (c),  the  devise  was  Estates  in  fee 
to  two  sisters,  and  their  heirs   and  assigns  for  ever;  but,  in 


case   both  should  die  withouj:  issue,  then  over.     The  Court  of  with  cross- 
Exchequer  held,  that  the  sisters  took  joint  estates  for  life,  with 
several  inheritances  in  tail,  with  cross-remainders  between  them 
in  tail.] 

Here  closes  the  long  line  of  cases  establishing  the  operation  General  obser- 
of  the  words  «  in  default  of  such  issue,"  and  other  similar 
expressions,  to  raise  cross-remainders  among  devisees  in  tail. 
It  may  seem  to  be  extraordinary  that  so  large  an  assemblage  of 
decisions  should  have  grown  up  in  relation  to  a  point  which 
appeared  to  have  been  determined  more  than  two  ceuturies 
ago  (d)  j  but  the  reluctance  evinced  by  some  of  the  Judges  of 
an  early  day  to  admit  the  implication  between  more  devisees 
than  two,  the  pertinacious  retention,  in  terms  at  least,  of  the 
distinction  in  regard  to  that  number,  by  several  of  their  succes- 
sors until  a  much  later  period,  and  more  particularly  the 
exception  to  the  implication-  doctrine,  founded  on  the  words 
"several"  and  "respective,"  introduced  by  the  cases  of  Comber 
v.  Hill,  Williams  v.  Brown  and  Davenport  v.  Oldis  (which  was  too 
absurd  to  be  submitted  to  even  with  such  reiterated  adjudica- 
tion in  its  favour),  are  the  sources  from  which  the  controversies 
have  sprung  that  have  rendered  one  of  the  simplest  doctrines 
of  testamentary  construction  in  our  books  one  of  the  most 
voluminous. 

Lord  Kenyoris  attack  upon  Comber  v.  Hill  and  that  line  of 
cases  in  Watson  v.  Foxon  was  certainly  bold,  recognized  as  they 
had  repeatedly  been  by  his  immediate  predecessor  (e)  ;  but  as 
his  Lordship's  decision  has  been  since,  after  much  consideration, 
confirmed  in  the  case  of  Doe  v.  Webb  (/)  and  Green  v.  Stephens(g), 
we  may  confidently  hope  that  the  argument  founded  on  the 
words  "  several  "  or  "  respective,"  or  the  exploded  distinction 

[(c)  3  Exch.   367  ;  and  see  Stanhouse  (e)  See  ante,  516. 

v.  GasMl,  17  Jur.  157.]  (/)  Ante,  519. 

(d)  See    Anon,    case  in    Dyer,    and  (y)  Ib. 
Holmes  v.  Meynell,  ante,  511. 
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Devise  to 
daughters  in 
tail,  with  re- 
mainder over 


cross-remain- 
ders implied. 


"Whether  the 
word  reversion 
will  raise  cross- 
remainders. 


in  regard  to  the  number  of  the  devisees  (which  is  equally 
untenable  upon  principle  and  authority),  will  never  more  be 
seriously  advanced  in  a  court  of  justice. 

Cross-remainders  have  also  been  implied  from  the  word 
"  remainder." 

Thus,  in  Doe  d.  Burden  v.  Burville  (h)t  where  a  testator  (after 
limitations  to  his  sons  successively  in  tail)  devised  to  the  use  of 
all  and  every  his  daughter  and  daughters  as  tenants  in  common 
and  to  the  heirs  of  her  and  their  body  and  bodies,  with  remainder 
to  the  heirs  of  his  (testator's)  brother  A.  for  ever  :  Lord  Mans- 
field  was  of  opinion  that  cross-remainders  were  to  be  implied 
between  the  daughters.  He  observed,  that,  in  limiting  the 
remainder  to  the  singular  number,  the  testator  conceived  that 
it  could  not  take  effect  until  the  death  of  the  last  daughter 
without  issue;  and  that,  under  the  preceding  limitations,  all 
the  female  line  of  each  son  must  fail  before  the  male  line  of 
the  other  could  take,  and  all  must  fail  before  the  daughters 
could  take.  It  would  be  absurd  to  suppose  that  he  had  a 
different  intention  as  to  his  own  daughter. 

In  another  case,  however,  the  same  eminent  Judge  held 
cross-remainders  not  to  be  raised  by  a  limitation  of  "the 
reversion/'  after  devises  somewhat  differently  constituted. 

Thus,  in  Pery  v.  White  (i),  where  the  testator  devised  (in 
remainder)  to  his  four  sisters  and  a  niece  for  their  lives  as 
tenants  in  common,  remainder  to  their  sons  successively  in  tail 
male,  remainder  to  their  daughters  in  tail,  the  reversion  to  his 
own  right  heirs  :  Lord  Mansfield  held,  that  there  were  no  cross- 
remainders.  His  Lordship  relied  much  upon  the  devise  being 
in  effect  to  the  sisters  and  niece  and  their  sons  respectively. 
"  During  their  lives/ '  he  observed,  "  there  is  a  division  :  each 
is  to  have  a  fifth  for  life,  to  enjoy  in  several ty.  Then  follows, 
*  the  remainder  to  their  sons  successively  in  tail/  What  is  the 
meaning  of  the  expression,  'their  sons?'  It  is  impossible  to 
construe  it  otherwise  than  '  respectively ; '  that  is,  remainder  of 
the  share  of  the  sister  dying  to  her  sons  successively ;  remainder 
to  her  daughters  as  coparceners,  and  then  the  reversion  to  the 
right  heirs,  that  is,  the  reversion  of  the  share  of  the  several 
tenants  for  life  and  their  issue  respectively.  It  is  absurd  to  say 
that  the  children  of  the  other  sisters  should  take  the  share  of  a 
deceased  sister  as  purchasers  in  the  lifetime  of  their  mother." 


(h)  2  East,  47,  n. ;  13  Geo.  3. 


(i)  Cowp.  777 ;  18  Geo.  3. 
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His  Lordship  seems,  therefore,  to  have  thought,  that  if  cross-  CHAP.  XLH. 
remainders  were  raised,  it  must  have  been  among  the  children  Remarks  upon 
only.  His  reasoning,  it  will  be  observed,  proceeds  upon  the  Peryv-  White. 
hypothesis  now  exploded  (k),  that  by  a  devise  to  persons  respec- 
tively the  implication  is  excluded,  and  not  upon  any  distinction 
between  the  words  "reversion"  and  "remainder,"  the  expres- 
sion in  the  last  case,  which  must  have  been  in  his  Lordship's 
recollection,  having  been  decided  by  him  only  three  years  before. 
It  would  certainly  not  be  impossible  to  construct  a  plausible 
defence  of  such  a  distinction ;  but  it  is  probable  that  the  Courts, 
instead  of  reconciling  the  two  cases  in  this  manner,  would  be 
inclined  to  go  the  length  of  saying  that  any  words  carrying  on 
the  limitations  would  raise  cross-remainders  between  anterior 
devisees  in  tail.  So  far  as  the  case  of  Pery  v.  White  rests 
upon  the  force  of  the  word  respective,  it  is  now  clearly  over- 
ruled (/). 

Allusion  has  been  made  to  the  more  ready  implication  of  Executory 
cross-remainders  in  executory  trusts  (m)  than  in  direct  devises.  trusts- 
It  may  be  further  remarked,  in  regard  to  such  trusts,  that  in 
the  case  of  Home  v.  Barton  (n)}  where  a  testator  devised  his  real 
estate  to  trustees  and  their  heirs,  upon  trust  for  the  use  and 
benefit  of  all  and  every  his  children  who  should  live  to  attain 
the  age  of  twenty-one  years  or  be  married,  which  should  first 
happen,  in  equal  shares  or  proportions  undivided,  for  their 
respective  lives,  with  remainder  to  their  issue  severally  and 
respectively  in  tail  general,  with  cross -remainders,  and  the 
testator  directed  his  trustees  to  execute  a  settlement  accord- 
ingly; Sir  W.  Grant,  M.  R,.,  held,  that  cross-remainders  were 
to  be  inserted,  not  only  as  between  the  children  respectively, 
but  also  as  between  the  families. 

In  a  former  work  (o)  the  writer  suggested  the  probability  that  Cross-remain- 

.      .   ,          -  •    j        I  ders  implied 

the  principles  of  construction  upon  which  cross-remainders  have  among  devisees 

been  implied  among  devisees  in  tail  would  be  held  to  apply  to  for  life- 
estates  for  life  ;  and,  consequently,  that  if  a  testator  manifested 
an  intention  that  property  previously  devised  to  several  persons 
for  life,  as  tenants  in  common,  should  not  go  over  to  the  ulterior 
devisee  until  the  decease  of  all  the  devisees  for  life,  it  would  be 
concluded,  by  the  same  process  of  reasoning  as  had  conducted 

(*)  Ante,  519.  (»)  Coop.  257,  19  Ves.  398. 

(0  Ib-  (o)  2  Powell  on  Dev,  623,  n. 

(m)  Ante,  520. 
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CHAP.  XLII.  to  a  similar  conclusion  in  regard  to  devisees  in  tail,  that  the 
testator  meant  the  surviving  devisees  or  devisee  for  the  time 
being  to  take  the  shares  of  deceased  objects.  Such  a  devise 
recently  occurred  in  the  case  of  Ashley  v.  Ashley  (p),  where  a 
testator  devised  real  estate  to  the  use  of  his  daughter  A.  for  her 
life,  and  after  the  determination  of  that  estate,  to  the  use  of 
trustees  to  preserve,  and  after  her  decease,  to  the  use  of  all  and 
every  the  child  or  children  lawfully  begotten  and  to  be  begotten 
on  the  body  of  A.,  to  take  as  tenants  in  common,  and  not  as 
joint  tenants;  and,  for  want  of  such  issue  of  A.,  then  to  the  use 
of  another  daughter  and  her  children  in  like  manner.  The 
Master  reported,  that  the  children  of  A.  took  life  estates  only, 
without  cross-remainders  between  them ;  but  Sir  L.  Shadwell, 
V.  C.,  expressed  a  strong  opinion  against  the  finding  of  the 
Master.  He  observed,  that  but  one  subject  was  given  through- 
out;  the  expression  "for  want  of  such  issue"  meant  want  of 
issue  whenever  that  event  might  happen,  either  by  there  being 
no  children  originally,  or  by  the  children  ceasing  to  exist.  His 
Honor  accordingly  declared  that  the  children  of  A.  took  estates 
for  life  as  tenants  in  common,  with  cross-remainders  between 
them  for  life. 
Conclusions  The  conclusions  from  the  authorities  on  the  subiect  are, — 

P  4-V» 

1st.  That  under  a  devise  to  several  persons  in  tail,  being 
tenants  in  common,  with  a  limitation  over  for  want  or  in  default 
of  such  issue,  cross-remainders  are  to  be  implied  among  the 
devisees  in  tail. 

2ndly.  That  this  rule  applies  whether  the  devise  be  to  two 
persons  or  a  larger  number,  though  it  be  made  to  them  "  respec- 
tively/3 and  though  in  the  devise  over  the  testator  have  not  used 
the  words  '*  the  said  premises,"  or  "  all  the  premises,"  or  "  the 
same,"  or  any  other  expression  denoting  that  the  ulterior  devise 
was  to  comprise  the  entire  property,  and  not  undivided  shares. 

3rdly.  That  the  rule  applies,  in  regard  to  executory  trusts  at 
least,  though  there  be  an  express  direction  to  insert  cross- 
remainders  among  another  class  of  objects,  or  a  limitation  over 
among  some  of  the  same  objects ;  and  even  in  direct  devises  an 
express  limitation  of  cross-remainders  among  another  class  of 
objects  has  been  held  not  to  repel  the  implication. 


(p]  6  Sim.   358.      See  also  Pearce  v.  Edmeades,    3  Y.   &  C.  246.      [But  see 
Ewingtonv.  Fenn,  16  Jur.  398.] 
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4thly.  That  the  word  "remainder,"  following  a  devise  to 
several  in  tail,  will  raise  cross-remainders  among  them  (q). 

5thly.  That  it  is  no  objection  to  the  implication  of  cross- 
remainders  that  there  is  an  inequality  among  the  devisees 
whose  issue  is  referred  to  ;  some  of  them  being  tenants  in  tail, 
and  others  tenants  for  life,  with  remainder  to  their  issue  in 
tail(r). 

6thly.  That  a  devise  to  the  children  of  A.  for  life,  and  for 
want  and  in  default  of  such  issue  then  over,  creates  cross- 
remainders  by  implication  for  life  among  such  devisees  (s). 


CHAP.   XLII. 


(q)  As  to  "reversion,"  see  ante,  524. 

(r)  Vanderplank  v.  King,  3  Hare,  1. 
In  this  case  the  inequality  was  produced 
"by  the  application  of  the  cy  pres  doctrine 
in  regard  to  the  member  of  a  class  who 
was  born  after  the  death  of  the  testator, 
and  is  therefore  an  important  case  in 
reference  to  that  doctrine,  as  to  which 
vide  ante,  Vol.  I.  p.  280.  See  also  Lewis 
on  the  Law  of  Perpetuity,  426. 

(s)  The  reader  will  probably  have  in- 
ferred, from  the  absence  throughout  the 
present  chapter  of  any  allusion  to  the 
failure  of  issue  clause  in  the  recent  Statute 
of  Wills,  that  the  writer  conceives  that 
the  enactment  does  not  affect  the  impli- 
cation of  cross-remainders  from  expres- 
sions of  this  nature.  Such  undoubtedly 
is  his  opinion ;  in  support  of  which  it  will 
be  sufficient  to  observe,  that  the  29th 
section  expressly  excepts  out  of  the  sta- 


tutory rule  of  construction,  cases  in  which 
a  contrary  intention  appears  by  the  will, 
by  reason  of  a  preceding  gift  being,  with- 
out any  implication    arising   from   such 
words,  a  limitation  of  an  estate  tail  to 
such  person  or  issue,  or  otherwise.    Here 
an  express  estate  tail  is,    by  the  prior 
devise,  given  to  the  person  whose  issue  is 
referred  to  by  the  words,    ' '  in  default  of 
such  issue,"  &c.,  from  which  the  cross-    Implication  of 
remainders  are  implied  ;  and  hence  it  is    cross-remain- 
clear  that  this  point  of  construction  re-    ders  not  af- 
mains  wholly  untouched  by  the  enacted   fected  by 
doctrine.     [The  whole  line  of  limitations    recent  act. 
may,  however,  by  the  new  construction, 
be  so  altered  as  to  prevent  any  question 
as  to  cross-remainders  arising  ;    as,  for 
instance,    in    Forrest    v.    Whiteway,    3 
Exch.    367,   stated  ante,   p.  523,   if  the 
will  in  that  case  had  been  made  subse- 
quent to  1837.] 
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CHAPTER   XLIII. 

WHETHER   CROSS    EXECUTORY   LIMITATIONS   CAN    BE    IMPLIED 
AMONG   DEVISEES   IN    FEE   OR   LEGATEES. 


Cross  execu-  THE  question  whether  cross  executory  limitations  can  be  im- 

tk»fs  notto  be    P^e^  among  devisees  in  fee  arises  when  real  estate  is  devised  to 
implied.  several  persons  in  fee,  with  a  limitation  over  in  case  they  all  die 

under  a  given  age,  or  under  any  other  prescribed  circumstances; 
in  which  case  it  is  by  no  means  to  be  taken  as  a  necessary  con- 
sequence of  the  doctrine  respecting  the  implication  of  cross- 
remainders  among  devisees  in  tail,  discussed  in  the  last  chapter, 
that  reciprocal  executory  limitations  will  be  implied  among  such 
devisees  in  fee.  The  principal  difference  between  the  two  cases 
seems  to  be  this  : — In  the  case  of  a  devise  to  several  persons  in 
tail,  assuming  the  intention  to  be  clear  that  the  estate  is  not  to 
go  over  to  the  remainder-man  until  all  the  devisees  shall  have 
died  without  issue,  the  effect  of  not  implying  cross-remainders 
among  the  tenants  in  tail  would  be  to  produce  a  chasm  in  the 
limitations,  inasmuch  as  some  of  the  estates  tail  might  be 
spent,  while  the  ulterior  devise  could  not  take  effect  until  the 
failure  of  all  (a).  On  the  other  hand,  in  the  case  of  limitations 
in  fee  of  the  realty,  and  of  absolute  interests  in  personalty  (both 
which  are  clearly  governed  by  the  same  principle),  as  the  primary 
gift  includes  the  testator's  whole  estate  or  interest,  and  that 
interest  remains  in  the  objects  in  every  event  upon  which  it  is 
not  divested,  a  partial  intestacy  can  never  arise  for  want  of  a 
limitation  over. 

To  introduce  cross  limitations  among  the  devisees  in  such  a 
case  would  be  to  divest  a  clear  absolute  gift  upon  reasoning 
merely  conjectural;  for  the  argument,  that  the  testator  could 

(a)  The  doctrine  against  perpetuities  wise  of  an  equitable  limitation.  See  ante, 
•would  have  presented  [no]  obstacle  to  its  Vol.  I.  p.  237  (Cols  v.  Sewell),  and  pp. 
taking  effect  [as  a  legal  limitation ;  other-  239,  261,  262.] 
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not  intend  the  retention  of  the  property  by  the  respective  devisees     QDAP.  XLIII. 
to  depend  upon  the  prescribed  event  not  Happening  to  the  whole, 
however  plausible,  scarcely  amounts  to  more  than  conjecture. 
He  may  have  such  an  intention ;  and,  if  not,  the  answer  is,  voluit 
sed  non  dixit. 

If,  therefore,  a  gift  is  made  to  several  persons  in  fee-simple  as 
tenants  in  common,  with  a  limitation  over  in  case  they  all  die 
under  age,  the  share  of  one  of  the  devisees  dying  during  minority 
will  devolve  upon  his  representatives,  unless  and  until  the  whole 
die  under  age. 

Among  the  early  cases,  indeed,  examples  may  be  found  of  a 
different  rule  being  applied  to  bequests  of  personalty,  between 
which  and  devises  in  fee  there  seems,  as  before  suggested,  to  be 
an  intimate  analogy. 

Thus,  in  Scott  v.  Bargeman  (b),  one  bequeathed  personalty  to 
his  wife,  upon  condition  that  she  would  pay  90 OZ.  into  the  hands 
of  S.,  in  trust  to  lay  out  the  same,  and  pay  the  interest  to  the 
wife  for  life,  if  she  should  so  long  continue  a  widow,  and,  after 
her  death  or  marriage,  in  trust  that  S.  should  divide  the  900/. 
among  his  (the  testator's)  three  daughters  at  their  respective  ages  Cross  executory 
of  twenty-one  or  marriage,  provided  that  if  all  his  three  daughters  trusts  implied 
7       7  7    7-     7    /•        J7    •      7  7777  7  7      ,i         ..I       among  legatees, 

should  die  before  their  legacies  should  become  payable,  then  the 

wife  should  have  the  whole  900J.  paid  to  her.  Two  of  the 
daughters  died  under  age  and  unmarried,  and  the  question  was, 
whether  the  other  was  entitled  to  her  sisters'  shares.  Lord 
Macclesfield  decided  in  the  affirmative,  inasmuch  as  the  mother 
was  plainly  excluded  unless  all  the  daughters  died  under  twenty- 
one  or  marriage,  and  their  shares  did  not  vest  absolutely  in  any 
of  the  three  daughters  under  age,  in  regard  that  they  might  all 
die  before  twenty-one  or  marriage,  in  which  case  the  whole  was 
devised  to  the  mother. 

This  decision  must  be  supported,  if  at  all,  on  the  ground  that  Observations 
the  Court  was  authorized  to  insert  cross  limitations  among  the  Bargeman. ' 
daughters  by  necessary  inference  from  the  terms  of  the  gift  over, 
— a  conclusion  which  it  will  be  found  very  difficult  to  reconcile 
with  subsequent  decisions  (c). 

In  the  case  of  Mackell  v.  Winter  (d),  the  next  on  this  subject, 
personal  property  was  bequeathed  to  three  persons,  with  an 

(6)  2  P.  W.  68.  3  Her.  334,  342,  post,  [where  the  deci- 

(c)  Schenck  v.  Legh,  5  Ves.  452,  9  ib.  sion  is  referred  to  another  ground.] 

300  ;    Bayard  v.   Smith,  14    ib.    470.  (d)  3  Ves.  236,  536. 

And  more  particularly  Skey  v.  Barnes, 

VOL.  II.  M  M 
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CHAP.  XLIIT.     express  bequest  over  to  the  other  or  others  in  case  of  the  death 

of  one  particularly  named,  or  of  either  of  two  couples  of  the  three 

individuals  named,  under  age  (but  not  of  the  other  couple),  and 

a  bequest  over  of  the  entirety  on.  the  death  of  all  three.     Two 

eminent  Judges  differed  in  opinion  whether  a  cross  executory 

trust   providing   for  the  death  of  such  other  couple  could  be 

Bequest  to  A.,    implied.     The  case  was  this  : — A  testatrix  directed  her  household 

witb^bequest      goods,  &c.,  to  be  sold,  and  the  money   arising  from  the  sale, 

over  if  one         together  with  the  residue  of  her  personal  estate,  she  bequeathed 

twjor  o«  aia  to  her  grandsons  G.  and  J.,  and  to  her  granddaughter  C.,  to  be 

died,  but  not      equally  divided  between  them,  share  and  share  alike;  the  shares 

providing  for          *         J 

the  death  of  of  her  grandsons,  with  the  interest  or  accumulation  thereof, 
the  other  two.  after  a  Deduction  for  their  maintenance  and  preferment,  to  be 
paid  to  them  respectively  on  their  attaining  the  age  of  twenty- 
one  years,  and  the  share  of  her  granddaughter,  with  the  interest 
and  accumulation,  at  twenty-one  or  marriage.  Then,  after  a 
direction  for  maintenance  and  preferment  out  of  the  interest,  the 
testatrix  declared,  that  in  case  her  granddaughter  C.  should 
happen  to  die  under  the  age  of  twenty-one  years  and  unmarried, 
the  share  of  the  residue  of  her  personal  estate  so  given  to  her, 
with  the  accumulated  interest  thereon,  should  go  and  be  equally 
divided  between  her  two  grandsons ;  and  in  case  of  the  death  of 
either  of  them,  the  whole  should  be  paid  to  the  survivor ;  and 
that  in  case  either  of  her  grandsons  should  die  under  the  age  of 
twenty-one,  the  share  of  her  grandson  so  dying  should  go  to  the 
survivor  of  her  two  grandsons ;  and  in  case  her  two  grandsons 
should  die  under  the  age  of  twenty-one,  and  her  granddaughter 
under  twenty-one  and  unmarried,  the  whole  of  their  respective 
shares  of  the  residue  of  her  personal  estate,  with  the  accu- 
mulation thereon  as  aforesaid,  should  go  and  be  paid  to  her 
nephew  B.  (It  will  be  observed  that  the  event,  which  happened 
of  the  death  of  both  the  grandsons  under  twenty-one,  and  of 
Implication  of  them  only,  was  not  provided  for.)  Sir  R.  P.  Arden,  M.  R., 
cross  executory  considered  that  there  was  no  doubt  that  the  grandchildren  took 

bequest  re- 
jected by  Sir       a  vested  interest ;  and  as  it  ivas  not  taken  out  of  them  in  the  event 

butP  An'en>     that  had  happened,  he  conceived  himself  not  authorized  to  supply 

the  defect  in  favour  of  the  granddaughter;  though  he  had  no 

his  decree          doubt  as  to  the  intention.     But  Lord  Loughborough,  on  appeal, 

Lord^owJ/f-       reversed  this  decree ;  his  Lordship  thinking,  on  the  one  hand, 

borough.  that  the  shares  did  not  vest  in  the  grandsons  until  twenty-one, 

and,  on  the  other,  that  there  was  a  necessary  implication  in 
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favour  of  the  granddaughter,  it  being  clear  that  what  defeated  CHAP.  XLIII. 
(quaBre  would  precede  ?)  the  gift  over  to  the  nephew,  who  could 
only  take  the  entirety  of  the  fund,  and  that  on  the  death  of  all 
the  grandchildren,  must  be  a  disposition  of  the  whole  in  favour 
of  the  grandchildren,  the  preferable  objects  of  the  testator's 
bounty,  and  to  avoid  a  partial  intestacy. 

The  views  taken  of  this  case  by  the  Master  of  the  Rolls  and  Remarks  upon 
the  Lord  Chancellor,  it  will  be  seen,  were  wholly  different :  the  winter.  V 
former  considering  the  gift  as  vested  in  the  grandchildren,  to  be 
divested  only  in  the  event  expressly  provided  for;  and  the  latter  as 
a  contingent  bequest  to  them,  with  an  express  cross  executory  con- 
tingent bequest  in  a  certain  event,  and  an  implied  cross  bequest 
in  another  event.  There  is  certainly  great  difficulty  in  both 
branches  of  Lord  Loughborough3  s  hypothesis.  According  to  the 
doctrine  of  all  the  authorities,  the  bequest  clearly  conferred  a 
vested  interest  (e) ;  and,  if  vested,  it  was  impossible,  consistently 
with  sound  principles  of  construction,  to  divest  it,  except  on  the 
happening  of  the  prescribed  event ;  and  the  obstacle  to  this  was 
the  more  insuperable,  from  the  circumstance,  that  the  express 
cross  limitations,  so  far  as  they  went,  did  not  establish  a  complete 
reciprocity  between  the  legatees ;  for  the  share  of  the  grand- 
daughter at  her  death,  under  age,  was  to  go  to  both  the  grand- 
sons, but  the  share  of  one  of  the  grandsons  so  dying  was  to 
belong  exclusively  to  the  other  grandson.  But,  independently 
of  this  very  material  circumstance,  there  seems  to  have  been  no 
valid  ground  for  divesting  the  shares  in  the  event  which  had 
happened ;  nor,  it  is  important  to  observe,  does  Lord  Lough- 
borough  advance  any  such  doctrine,  for  he  evidently  considered 
the  holding  the  granddaughter  to  be  entitled  to  be  consequential 
on  his  holding  the  bequest  of  the  whole  to  be  contingent,  his 
object  being  to  "  avoid  a  partial  intestacy; "  and  it  by  no  means 
follows,  that  if  he  had  considered  the  interest  as  vested,  he  would 
have  felt  himself  authorized  to  imply  another  gift  in  derogation 
of  it.  His  Lordship's  reasoning  does  not  appear  to  have 
satisfied  the  Master  of  the  Rolls,  who,  in  a  subsequent  case(/), 
expressed  his  conviction  that  his  own  determination  was  right. 

[In  Beauman  v.  Stock  (g},  there  was  a  bequest  to  the  testator's  Bequest  to 

(e)  See    cases    passim,    Chap.    XXV.  of  his  Lordship's  decisions  in  the  chapter 

Vol.  I.      Lord  Loughborouyh   certainly  just  referred  to. 
appears  to  have  been  greatly  inclined  to  (/)  Booth*?,  Booth,  4  Ves.  402. 

hold   gifts  to   be   contingent  upon  very  [(#)  2  Ba.  &  Be.  406.] 

slight  grounds,  as  will  appear  by  several 

MM2 
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CHAP,  xuir.     [two  children  equally  to  be  divided  between  them,  but,  if  his  two 
two,  and,  if       children  should  die  without  issue  or  before  they  reached  the  age 
ouUss'ueTmder   °^  twenty-one  years,  then  over.     One  child  died  under  twenty- 
twenty-one,        one  and  without  issue,  and  Lord  Manners  held  that  the  surviving 
child,  and  not  the  representative  of  the  deceased  child,  was 
entitled. 

Notwithstanding  these  decisions,  the  law  appears  now  to  be 
settled  in  accordance  with  the  original  decision  of  Sir  R.  P. 
Arden  in  Mackell  v.  Winter.'] 

Gift  to  chil-  Thus,  in  Skey  v.  Barnes  (h),  the  testator  bequeathed  his  per- 

payabfett'  sonal  ^ate  to  trustees  for  his  daughter  for  life,  and  after  her 
twenty-one,  decease  to  and  among  all  and  every  the  child  or  children  of  his 
should  die,  &c.  daughter  and  the  lawful  issue  of  a  deceased  child,  in  such  pro- 
portions as  his  daughter  should  appoint,  and  in  default  of 
appointment,  then  the  same  to  go  to  and  be  equally  divided 
between  them,  share  and  share  alike,  and  if  there  should  be 
but  one  child,  then  to  such  only  child ;  the  portion  or  portions 
of  such  of  them  as  should  be  a  son  or  sons,  to  be  paid  at  his  or 
their  respective  ages  of  twenty-one,  and  the  portion  or  portions 
of  such  of  them  as  should  be  a  daughter  or  daughters  to  be  paid 
at  her  or  their  respective  ages  of  twenty-one  or  days  of  marriage ; 
but,  in  case  there  should  be  no  such  issue  of  the  body  of  his 
daughter,  or  ALL  such  issue  should  die  without  issue  before  his  or 
their  respective  portions  should  become  payable  as  aforesaid,  then 
1,000/.  for  his  sister  M.  and  her  family,  and  1,500/.  for  his  niece 
A.  and  her  family;  and  in  case  there  should  be  no  issue  of 
either,  for  his  nephew  T.,  whom  he  also  made  his  residuary 
Cross  bequest  legatee.  The  will  contained  a  proviso,  authorizing  the  trustees 
to  apply  the  interest  of  the  children's  portions  for  their  main- 
tenance until  they  became  payable.  One  of  the  children  having 
survived  her  mother,  and  died  under  twenty-one  and  unmarried, 
her  share  was  claimed  by  the  survivors  and  the  representatives 
of  those  who  had  attained  their  majority  and  died,  principally 
on  the  authority  of  Scott  v.  Bargeman  (i).  Sir  W.  Grant, 
though  he  thought  that  case  to  be  right  in  its  result,  held  that 
the  bequests  vested  immediately,  and  that  the  contingency  had 
not  happened  on  which  they  were  to  be  divested;  consequently 
the  share  of  the  deceased  child  belonged  to  her  representative. 

(h)  3  Her.  334.     See  also  Turner  v.  C.  C.  465 ;  Edwards  v.  Tuck,  23  Bear. 

Frederick,  5  Sim.  466  ;  [Templeman  v.  268  ;  Beaver  v.  Novell,  25  Beav.  551.} 
Warrington,  13  ib.  265  ;  Cohen  v.  Waley,  (i)  Ante,  529. 

15  ib.  318  ;  Mair  v.  QvMter,  2  Y.  &  C. 
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[So.,  in  the  recent  case  of  Baxter  v.  Losh  (k),  the  residue  was     CHAP.  XLHI. 
bequeathed  to  be  equally  divided  between  A.   and  B.,  their  Gift  to  two, 
executors,  administrators  and  assigns,  absolutely  for  ever ;  but,  and> if  neither 
in  case  it  should  happen  that  the  said  A.  and  B.  should  neither  living  at  a 
of  them  be  living  at  a  particular  period,  then  over ;  A.  died  in  #™n  period, 
the  lifetime  of  the  testatrix,  and  B.  survived  the  period  specified, 
and  it  was  contended  on  behalf  of  B.,  that  there  was  an  implied 
gift  to  him  of  the  share  of  A. ;  but   Sir  John  Romilly,  M.  E., 
held,  that  there  was  no  such  implied  gift,  and  that  the  event 
not  having  happened  on  which  the  gift  over  was  to  take  effect, 
the  moiety  of  A.  had  lapsed. 

But  for  the  case  of  Beauman  v.  Stock  (1),  a  distinction  might  There  is  no 
have  been  drawn  between  the  cases  where  the  gift  is  in  the  first  ^he^r°prior 
instance  vested,  and  where  it  is  contingent ;  more  especially  gift  vested  or 
as  it  was  upon  this  ground  that  Sir  W.  Grant,  in  Skey  v. 
Barnes  (m),  accounted  for  the  decisions  in  Scott  v.  Bargeman  (ri), 
and  Mackell  v.  Winter  (o).  But  in  Beauman  v.  Stock,  Lord 
Manners  disregarded  the  distinction,  declaring,  that  he  did  not 
feel  the  force  of  the  reasoning  upon  which  it  was  founded. 
"  If,"  said  the  learned  Judge,  "  it  be  a  vested  legacy,  the  repre- 
sentative of  the  legatee  is  entitled  till  the  happening  of  the 
contingency  (i.  e.  upon  which  the  gift  over  is  limited  to  arise) ; 
if  it  be  a  contingent  legacy,  why  is  not  the  representative  of 
the  testator  entitled  till  the  happening  of  the  same  contingency  ? 
And  how  does  the  latter  raise  a  gift  in  favour  of  the  surviving 
tenant  in  common  on  a  limitation  to  him  in  the  nature  of  a 
cross-remainder  ?  Why  have  not  the  words  the  same  effect  in 
the  one  case  as  in  the  other  ?  The  only  argument  used  to  dis- 
tinguish the  two  cases  is,  that  the  testator  did  not  intend  to  die 
intestate ;  why,  that  is  only  inference  ;  for  whatever  his  inten- 
tion might  be,  if  he  has  only  disposed  of  his  property  on  certain 
events  which  have  not  happened,  he  does  die  intestate."] 

The  cases  of  Skey  v.  Barnes  [and  Baxter  v.  Losh}  may,  how- 
ever, it  is  conceived,  be  considered  to  have  fixed  the  rule  of  law 
on  this  important  doctrine  of  testamentary  construction,  [in 
those  cases  at  least  where  the  gift  is  in  the  first  instance  vested.] 

[(&)  14  Beav.    612.       In   Currie  v.  (1)  2  Ba.  &  B.  406. 

Gould,  4  Beav.  117,  the  precise  ground  (m)  3  Mer.  335. 

of  the  decision  does  not  appear,  but  the  (n)  2  P.  W.  69. 

gift  seems  clearly  to  have  been  a  joint-  (o)  3  Ves.  236,  536.] 
tenancy  to  the  children. 
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CHAPTER  XLIV. 

KULE  THAT  WORDS  WHICH  CREATE  AN  ESTATE  TAIL  IN- 
REAL  ESTATE  CONFER  THE  ABSOLUTE  INTEREST  IN 
PERSONALTY. 


I.  Rule  considered  in  relation  to  various 
Words  by  which  an  Estate  Tail 
may  be  created. 


II.  Bequests  over  after  such  Gifts. 
III.  Effect  of  Limitations  in  stnct  Settle- 
ment upon  Personal  Property,  dec. 


I.  IT  has  been  established  by  a  long  series  of  cases  (a),  that 
where  personal  estate  (including  of  course  terms  of  years  of 
whatever  duration)  is  bequeathed  in  language  which,  if  applied 
to  real  estate,  would  create  an  estate  tail,  it  vests  absolutely  in 
the  person  who  would  be  the  immediate  donee  in  tail,  and  con- 
sequently devolves  at  his  death  to  his  personal  representative 
(whether  he  leaves  issue  or  not),  and  not  to  his  heir  in  tail. 

This  rule  is  not  confined,  as  has  been  sometimes  affirmed  (b), 
to  cases  in  which  the  words,  if  used  in  reference  to  realty,  would 
create  an  express  estate  tail;  for  it  applies  also  to  those  in 
which  an  estate  tail  would  arise  by  implication,  except  in  the 
particular  case  in  which  words  expressive  of  a  failure  of  issue 
receive  a  different  construction  in  reference  to  real  and  personal 
estate  (c).  Thus,  where,  by  a  will,  which  is  regulated  by  the 
old  law,  personalty  is  bequeathed  to  A.  or  to  A.  and  his  heirs, 
and,  if  he  shall  die  without  issue,  to  B.  (which  would  clearly 
make  A.  tenant  in  tail  of  real  estate),  he  will  take  the  absolute 
interest  (d) . 

The  rule  under  consideration  also  applies  to  those  cases  in 


(a)  Roll.  Rep.  356 ;  Bunb.  301  ;  2 
Ch.  Rep.  14;  1  Lev.  290;  2  Vern.  324 ; 

1  P.  W.  290,  Pre.  Ch.  421 ;  8  Yin.  Ab. 
451,  pi.  25,  2  Eq.  Ca.  Ab.  325  ;  3  B.  P. 
C.  Toml.  99,  204,  277  ;  7  ib.  453,  [I 
Mad.  488  ;]  1  Ves.  133,  154 ;  2  Ed.  216  ; 

2  B.  C.  C.  33,  127  ;  11  Ves.  257  ;  2 
V.  &  B.  63  ;  1  Mer.  20,  271  ;  19  Ves. 
73,  170,  574  ;  3  Mer.  176  ;  4  Mad.  360; 
8  Sim.  22 ;  [3  Drew.  668.] 

(b)  Atkinson  v.  Hutchinson,  3  P.  W. 


259  ;  [Doe  v.  Lyde,  1  T.  R.  596.] 

(c)  See  ante,  473. 

(d)  Love  v.  Windham,  2  Ch.  Rep.  14, 
1  Lev.  290  ;  [Chandless  v.  Price,  3  Ves. 
102  ;]  Campbell  v.  Harding,  2  R.  &  My. 
390  ;  Dunk  v.  Fenner,  2  R.  &  My.  557  ; 
Simmons  v.  Simmons,  8  Sim.  22  ;  [Caul- 
field  v.  Maguire,  2  J.  &  Lat.  176  ;  Cole 
v.  Goble,  13  C.  B.  445  ;   Webster  v.  Parr, 
26  Beav.  236 ;  In  re  Andrews,    29  L.  J. 
Ch.  291.] 
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which,  by  the  operation  of  the  rule  in  Shelley's  case  (e)}  the  OHAP-  XLIY- 
terms  of  the  bequest  would,  in  reference  to  real  estate,  create  falling  within 
»  estate  tail. 

Thus  in  Garth  v.  Baldwin  (f)  where  a  testator  devised  real 
and  personal  estate  to  A.,  in  trust  to  pay  the  rents  and  profits 
to  S.  for  life,  and  after  her  death  to  pay  the  same  to  E.  for 
life,  and  afterwards  to  pay  the  same  to  the  heirs  of  his  body, 
and  for  want  of  such  issue,  over ;  Lord  Hardwicke  held,  that 
E.  was  tenant  in  tail  of  the  real  estate,  and  entitled  absolutely 
to  the  personalty. 

And  of  course  it  is  immaterial  in  such  a  case  whether  the  Though  the 
bequest  itself  contain  the  words  of  limitation,  or  refer  to  a  devise  referential  to 
of  realty,  creating  an  estate  tail.  the  devise. 

As  in  the  case  of  Brouncker  v.  Bagot  (g)3  Avhere  a  testator 
devised  his  real  estate  to  B.  for  life,  without  impeachment  of 
waste,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  heirs  of  the  body  of  B. ;  and  by  a  codicil  he 
bequeathed  his  personal  estate  unto  the  same  persons,  and  in 
the  same  manner,  as  he  had  by  his  will  devised  his  real  estate. 
It  was  contended,  that  although  as  to  real  estate  this  rule  of 
law  was  too  strong  for  the  intention  of  the  testator,  yet  that  a 
different  construction  might  be  put  upon  the  words  as  applied 
to  personalty,  to  prevent  the  application  of  the  rule  where  it 
went  to  defeat  the  obvious  intention,  as  in  this  case ;  but 
Sir  W.  Grant,  M.  R.,  held,  that  the  testator  having  declared 
his  intention  respecting  his  personal  estate,  only  by  referring 
to  the  terms  of  the  devise  of  the  real  estate,  and  as  the  law 
had  ascertained  those  terms  to  give  an  estate  tail  in  the  realty, 
they  would  give  the  absolute  interest  in  personalty. 

The  next  question  is,  whether  words  of  distribution  or  other   Words  of  dis- 
expressions  marking  a  course  of  enjoyment  inconsistent  with 
the  devolution  of  an  estate  tail,  annexed  to  the  limitation  to  limitation  to 

the  heirs  of  the 
body,  &c. 

(e)  As  to  which,  see  ante,  334.  Ousby  v.   Harvey,    17  L.  J.    Ch.   160. 

(/)  2  Ves.    646;  see  also   [Go.  Lit.  The  fact  of  the  income  only,  and  not  the 

54  b.  cited  ante,  p.  308  ;  Webb  v.  Webb,  property  itself,  being  given  to  A.  for  life, 

1   P.  W.   132,   2  Vern.  668  ;  Davis  v.  is   no   argument  against  his  taking  the 

Oibbs,  3  P.  W.   29 ;]  Butterfield  v.  But-  absolute  interest,  Butterfield  v.  Butter- 

ter field,  1  Ves.  133,  153;  Tothill  v.  Earl  field,  1  Ves.  133,  154;  Glover  v.  Sirothoff, 

of  Chatham,  7   B.  P.    C.    Toml.   453  ;  2  B.  C.  C.  33,  and  other  cases  overruling 

S.  C.  at  the  Rolls,  nom.  Tothill  v.  Pitt,  Smith  v.  Cleaver,  2  Vern.  38 ;  Fonnereau 

stated  1  Mad.  488  ;  [Kinch  v.  Ward,  2  v.  Fonnereau,  3  Atk.  315.] 

S.    &  St.    409  ;    Earl    of    Verulam  v.  (y)  2  Mer.  271,  19  Ves.  574 ;  see  also 

Bathurst,  13  Sim.  374;  Harvey  v.  Towell,  Douglas  v.  Congreve.  1  Beav.  59. 
7  Hare,   231,   see  S.   C.   12  Jur.   241 ; 
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Observations 
upon  Jacobs  v. 
Amyatt. 


"  Heirs  of 
body"  ex- 
plained to 

;  chil- 


dren. ' 


the  heirs  of  the  body,  are  in  these  cases  inoperative  to  vary  the 
construction,  as  we  have  seen  they  are  now  held  to  be  in  devises 
of  real  estate  (A).  The  affirmative  would  seem  to  follow  from 
the  principle  of  the  preceding  cases,  though  such  a  conclusion 
involves  a  direct  contradiction  of  the  case  of  Jacobs  v,  Amyatt  (i), 
where  personalty  was  bequeathed  to  A.  for  life,  and  after  her 
decease  unto  the  heirs  of  her  body  lawfully  begotten,  equally  to 
be  divided  between  them,  share  and  share  alike ;  and,  in  default 
of  such  issue,  over;  and  it  was  held  by  Lord  Thurlow,  con- 
firming a  decree  of  Sir  R.  P.  Arden,  M.  R.,  that  A.  took  a  life 
interest  only. 

Lord  Thurlow  seems  to  have  decided  this  case,  not  upon  any 
distinction  between  gifts  of  real  and  personal  estate,  in  regard 
to  the  rejection  of  the  words  of  distribution,  but  upon  the 
ground  that  a  similar  construction  would  have  been  adopted  of 
a  devise  of  real  estate  in  the  same  terms ;  since  he  found  it 
necessary,  in  order  to  arrive  at  this  conclusion,  to  deny  the 
authority  of  King  v.  Burchell  (k)  and  Doe  v.  Applin  (/),  in  both 
which  the  devises  were  of  real  estate.  As  [the  principle  upon 
which]  these  cases  [were  decided  has]  been  since  fully  con- 
firmed (m),  and  as  it  is  now  clear  that  a  devise  such  as  that  in 
Jacobs  v.  Amyatt  would  create  an  estate  tail  in  realty  (ri),  the 
latter  case,  and  also  the  earlier  case  of  Wilson  v.  Vansittart  (o), 
may,  it  is  conceived,  be  classed  among  those  which  have  been 
overruled  by  the  decisions  establishing  that  the  words  "  heirs  of 
the  body  "  are  not  to  be  controlled  by  expressions  pointing  at 
a  different  mode  of  devolution  or  enjoyment. 

[Nor  is  this  conclusion  opposed  to  the  late  case  of  Symers  v. 
Jobson  (p),  where  under  a  bequest  in  trust  for  A.,  the  interest 
to  be  paid  to  her  during  her  life,  and  the  principal  at  her  death 
to  go  to  the  heirs  of  her  body,  share  and  share  alike;  Sir 
L.  Shadwell,  V.  C.,  held,  that  A.  took  for  life,  with  remainder 
to  her  children  as  tenants  in  common,  the  ground  of  the 
decision  being  that  the  testator  had  in  other  parts  of  the  will 
explained  "heirs  of  the  body"  to  mean  children,  which,  as  we 
have  before  shewn,  is  one  recognized  mode  of  depriving  those 
words  of  their  ordinary  effect  (<?).] 


(h)  See  ante,  334. 
(i)  4  B.  C.  C.  542. 

(fc)  Amb.   379,  1  Ed.  424,  ante,  336, 
397. 

(I)  4  T.  R.  82,  ante,  403,  460. 

[(m)  Though   not,    strictly   speaking, 


the  cases  themselves.]     See  ante,  404. 

(n)  See  Jetton  v.    Wright,   2  Bli.   1, 
and  other  cases  ante,  341,  et  seq. 

(o)  Amb.  562. 

(p)  [16  Sim.  267. 

(g)  See  ante,  418.] 
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The  principle,  that  where  an  estate  tail  is  created  by  the  CHAP.  XLIV. 
effect  of  the  words  "  heirs  of  the  body,"  and,  by  reason  of  the 
inadequacy  of  certain  superadded  expressions  to  control  them, 
the  same  words  applied  to  personalty  would  confer  the  absolute 
interest,  was,  in  the  recent  case  of  Congreve  v.  Douglas  (r),  con- 
sidered as  so  clear  and  indisputable,  that  the  question  was 
argued  as  being  identical  in  the  respective  cases,  the  only  sub- 
ject of  contention  being  whether  there  was  or  was  not  an  estate 
tail  in  the  realty. 

A  point  of  still  greater  difficulty  arises  in  determining  to 
what  extent  the  rule  under  consideration  applies  to  cases  in 
which  the  word  issue)  occurring  in  devises  of  real  estate,  is  a 
word  of  limitation. 

This,  at  least,  is  clear,  that  a  simple  bequest  to  A.  and  his  Where  the  be- 
issue,  [A.  having  no  issue,]  which,  if  the  subject  of  disposition  person  and  his 
were  real  estate,  would  indisputably  make  A.  tenant  in  tail  (*),  issue  ^P1?- 
confers  on  him  the  absolute  ownership  in  personalty. 

Lord  Hardwicke,  in  Lampley  v  Blower  (t),  admitted  this  pro-  Whether  "  is- 
position,  though  he  held  that  a  bequest  over  to  the  survivor,  in  to  mean  tone 
case  either  of  the  legatees  died  without  leaving  issue  (which  in  at  tjie 
legal  construction  means,  in  regard  to  personally  (u),  issue  living 
at  the  death),  explained  "  issue  }>  in  the  body  of  the  devise  to  be 
used  in  the  same  sense. 

This  seems  to  be  rather  a  strained  construction,  and  is  incon-  To  four  per- 


sistent with  the  subsequent  case  of  Lyon  v.  Mitchell  (#),  which  j^^f  their 


is  a  direct  authority  as  to  the  effect  of  a  bequest  simply  to  A.  respective 

.  IT  1  •  bodies,  if  any 

and  his  issue.     A  testator  bequeathed  personalty  to  his  four  die  without 


sons,  share  and  share  alike,  as  tenants  in  common,  and  to  the  ^^f  at  deatb> 

issue  of  their  several  and  respective  bodies  lawfully  begotten;  but 

in  case  of  the  death  of  any  or  either  of  them  without  issue  law- 

fully begotten  living  at  the  time  of  his  or  their  respective  deaths, 

then  the  part  or  share  of  him  or  them  so  dying  should  go  to  the 

survivors  or  survivor  equally,  and  to  the  issue  of  their  several 

and  respective  bodies  lawfully  begotten.     [At  the  date  of  the 

will  the  sons  had  no  issue.]     Sir  T.  Plumer,  V.  C.,  after  review- 

ing the  authorities,  held,  upon  the  general  rule,  that  as  the 

words  of  the  bequest  would  have  made  the  sons  tenants  in  tail 

of  real  estate,  they  took  absolute  interests  in  the  personalty,  with 

(r)  1  Beav.  59  ;  see  also  Tate  v.  Clarke,  (t)  3  Atk.  397.     [See  remark  on  this 

ib.  100,  ante,  409.  case,  ante,  p.  390,  n.  (#).] 

(s)  See  ante,  388.  (u)  See  ante,  473. 

(a?)  1  Mad.  467. 
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several  and 
their  lawful 
issue. 


To  be  settled 
on  A.  and  his 
issue. 

Bequest  to  A. 
and  his  issue, 
A.  having 
issue. 


Bequest  to  A. 
for  life,  and 
after  his  death 
to  his  issue. 


benefit  of  survivorship  in  case  any  or  either  of  them  died  with- 
out issue  living  at  their  death  respectively. 

[Again,  in  Parkin  v.  Knight  (y),  where  the  limitation  was  of 
real  and  personal  property  to  the  testator's  nephews  or  (read 
"  and ")  their  lawful  issue,  the  nephews  having  no  issue  at  the 
time  of  the  testator's  death ;  Sir  L.  Shadwell,  V.  C.,  held,  that 
they  took  an  estate  tail  in  the  realty,  and  an  absolute  interest 
in  the  personalty. 

This  construction  has  been  even  extended  to  a  case  where 
money  was  directed  to  be  settled  on  A.  and  his  issue  (z). 

Where  the  bequest  is  to  A.  and  his  issue,  A.  having  issue  at 
the  time,  the  same  doubt  seems  to  exist  in  the  case  of  personalty 
as  before  mentioned  (a)  in  the  case  of  realty,  whether  the  issue 
take  concurrently  with  or  by  quasi  descent  from  their  ancestor. 
Some  of  the  observations  attributed  to  Lord  Hardwicke,  in 
Lampley  v.  Blower  (b),  appear  to  go  the  full  length  of  asserting 
that  the  ancestor  takes  the  entire  interest,  notwithstanding  the 
existence  of  issue.  But  perhaps  when  they  are  taken  in  con- 
nection with  the  rest  of  the  judgment  they  do  not  reach  quite 
so  far ;  for  though  the  bequest  was  to  the  testator's  niece  of 
"  one  half  of  his  bank  stock,  and  to  her  issue/'  yet  the  words 
which  followed,  namely,  "  in  case  she  should  die  and  leave  no 
issue/'  were  considered  by  the  L.  C.  to  shew  that  the  issue  were 
intended  to  take  by  purchase  after  the  death  of  the  mother. 
If  not,  why  was  the  gift  over  made  to  depend  on  the  con- 
tingency of  the  mother  leaving  no  issue  living  at  her  death? 
In  the  case  of  Clay  v.  Pennington  (c}3  it  was  held  by  Sir 
L.  Shadwell,  V.  C.,  that  the  issue  took  concurrently.] 

Our  next  inquiry  is,  whether  a  bequest  to  A.  for  life,  and 
after  his  death  to  his  issue,  operates,  by  force  of  the  same  rule 
of  construction,  to  vest  the  absolute  interest  in  A. 

Now  as  such  a  devise  would  clearly  create  an  estate  tail  in  A., 
and  as  it  has  been  shewn  that  the  rule  which  makes  the  legatee 
absolute  owner  of  personalty  where  he  would  be  tenant  in  tail 
of  real  estate,  applies  to  gifts  falling  within  the  rule  in  Shelley's 
case  (d),  where  heirs  of  the  body  are  the  words  of  limitation,  as 


[(y)  15  Sim.  83.  See  also  Beaver  v. 
Novell,  25  Beav.  551. 

(z)  Samuel  v.  Samuel,  9  Jur.  222,  14 
L.  J.  Ch.  222,  as  to  which,  see  ante,  p. 
321,  n.  (g). 

(a)  Ante,  389. 


(6)  3   Atk.    397.     See  ante,  p.  390, 
n.  (a:). 

(c)  7    Sim.    370  ;    and   see   Prior  on 
Issue,  pp.  37,  38.] 

(d)  That    the  rule   in  Shelley's  case 
applies,  whatever  be  the  word  of  limita- 
tion used,  see  ante,  312. 
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well  as  to  those  in  which  an  implied  gift  is  raised  in  the  issue ;  CHAP.  XLIV. 
and  as,  lastly,  as  we  have  just  seen,  the  rule  applies  where 
the  gift  to  the  ancestor  and  issue  is  in  one  clause  (e) ;  [the 
same  rule,  if  strictly  followed  out,  would  lead  to  the  con- 
clusion,] that,  in  the  case  suggested,  A.  would  be  absolutely 
entitled. 

This  conclusion,  however,  is  encountered  by  the  case  of  Lord  Thurlow's 
Knight  v.  Ellis  (/),  where  the  testator  gave  certain  monies  to 
trustees,  upon  trust  to  permit  his  nephew  T.  to  receive  the  Ell/is- 
interest  during  his  natural  life,  and  after  his  decease  he  gave 
the  said  monies  to  the  issue  male  of  his  nephew,  and  in  default 
of  such  issue  he  gave  the  same  over.  The  question  was  whether 
T.  was  entitled  for  life,  or  absolutely.  Lord  Thurlow  decided 
that  he  had  a  life  interest  only.  In  reference  to  the  cases 
establishing  the  rule,  that  words  which  would  create  an  estate 
tail  in  real  estate  confer  an  absolute  interest  in  personalty,  his 
Lordship  said,  "  It  must  have  occurred  to  the  Judges  who 
decided  those  cases,  that  under  the  idea  of  making  the  rules  of 
decision  as  to  leasehold  estates  analogous  to  those  which  are 
applied  to  estates  of  inheritance,  the  intention  of  the  testator 
must  be  much  oftener  disappointed  than  carried  into  effect, 
and  then  there  is  no  wonder  that  the  Court  should  try  to  get 
out  of  the  technical  rule  by  any  means  that  it  can.  Now  what 
do  the  cases  come  to  ?  A  man  by  his  will  devises  to  A.  for  life, 
there  being  plainly  an  interest  only  for  life  given  ;  if  that  were 
all,  the  disposition  would  end  there  as  to  A.,  and  any  other  gift 
would  be  effectual  after  his  death.  The  testator  then  gives  the 
same  fund  (quaere  land)  over  to  B.  after  failure  of  issue  of  A. 
What  is  the  Court  to  do  ?  It  is  clear  that  a  life  interest  only 
is  given  to  A.  It  is  clear  that  no  benefit  is  given  to  B.,  while 
there  is  any  issue  of  A.  The  consequence  is,  that  as  no  interest 
springs  to  B.,  and  no  express  estate  is  given  after  the  death  of 
A.,  the  intermediate  interest  would  be  undisposed  of,  unless  A. 
was  considered  as  taking  for  the  benefit  of  his  issue,  as  well  as 
of  himself;  and  as  the  words  in  this  case  are  capable  of  such 
amplification,  the  Court  naturally  implies  an  intention  in  the 
testator  that  A.  should  so  take,  that  the  property  might  be 
transmissible  through  him  to  his  issue,  and  he  was  therefore 
considered  as  taking  an  estate  tail,  which  would  descend  on  his 

(e)  As  to  such  cases  of  devises,  see  ante,  388. 
(/)  2  B.  C.  C.  570. 
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their  deaths  to 
their  issue. 


Att.-General 
v.  Bright 
opposed  to 
Knight  v. 
Ellis. 


issue.  Now,  an  estate  in  chattels  is  not  transmissible  to  the 
issue  in  the  same  manner  as  real  estate,  nor  capable  of 
any  kind  of  descent,  and  therefore  an  estate  in  chattels  so 
given,  from  the  necessity  of  the  thing,  gives  the  whole 
interest  to  the  first  taker ;  but  if  the  testator,  without  leaving 
it  to  the  necessary  implication,  gives  the  fund  expressly  to 
the  issue,  they  are  not  driven  to  the  former  rule ;  but  the 
issue  may  take  as  purchasers,  and  then  there  is  an  end  of  the 
enlargement  of  any  kind,  of  the  estate  of  the  tenant  for  life ; 
for  another  estate  is  given  after  his  death  to  other  persons,  who 
are  to  take  by  purchase.  It  no  longer  rests  on  conjecture/' 

[Again,  in  the  case  of  Heather  v.  Winder  (g),  the  first  gift 
was  of  leaseholds  to  the  testator's  son  William  for  his  life,  and 
after  his  death  to  his  issue ;  but  in  case  he  should  leave  no 
lawful  issue,  then  to  the  testator's  daughters,  Alice  and  Hannah, 
conjointly,  during  their  lives,  and  at  their  deaths  to  their 
lawful  issue ;  the  testator's  three  children  survived  him,  and 
William  and  Hannah  died  without  leaving  issue;  Alice 
had  several  children.  Sir  J.  Leach,  V.  C.  held,  that  Alice 
became  entitled  on  the  death  of  William,  but  whether  on  the 
ground  that  William  took  a  life  estate  only,  or  by  executory 
bequest  on  the  principle  of  Lyon  v.  Mitchell  (h],  does  not  appear. 
Sir  C.  Pepys,  M.  R.,  however,  professing  to  follow  Sir  J.  Leach, 
decided  that  Alice  under  the  gift  over  took  only  for  life ;  as  she 
was  living  it  was  not  necessary  to  decide  as  to  the  rights  of 
her  issue.] 

The  cases  of  Knight  v.  Ellis  [and  Heather  v.  Winder]  seem 
to  be  directly  opposed  to  the  subsequent  case  of  Attorney- 
General  v.  Bright  (i),  where  a  testator,  after  bequeathing  to  two 
persons  the  interest  of  a  sum  of  500/.,  four  per  cent,  stock,  gave 
the  fund,  after  the  decease  of  the  survivor,  to  A.,  to  receive  the 
interest  during  her  life,  and  then  to  her  issue ;  but,  in  case  of 
her  death  without  issue,  the  500/.  stock  to  be  divided  between 
her  father's  children  by  his  second  wife ;  and,  in  default  of  any 
children  by  his  second  wife  living  at  the  testator's  decease,  he 
gave  the  same  to  such  second  wife.  It  was  contended,  on  the 
authority  of  Knight  v.  Ellis,  and  some  earlier  cases,  that  A. 
had  a  life  interest  only.  But  Lord  Langdale,  M.  R.,  held  that 
the  effect  of  giving  the  interest  of  the  500/.  stock  to  the  legatee 


Kg)  5L.  J.  Ch.N.  S.  41. 
(k)  Ante,  537.] 


(i)  2  Kee.  57 ;    [and  see  Harvey  v. 
Towell,  7  Hare,  231,  12  Jur.  242. 
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for  her  life,  and  then  the  principal  to  her  issue,  was  to  give  her     CHAP.  XLIV. 
an  absolute  interest  in  that  sum. 

[The  law  on  this  point  seems,  however,  to  be  now  settled  in  Knight  v.  Ellis 
favour  of  the  decision  in  Knight  v.  Ellis,  by  the  recent  case  of  ^^f  by 
Wynch's  Trust  (j),  where  the  testator  bequeathed  an  annuity  to  Trust. 
A.  "  for  her  life  and  the  issue  from  her  body  lawfully  begotten, 
on  failure  of  which  to  revert  to  my  heirs ."  Lord  Cranworth,  C. 
(who  said  the  will  was  clearly  to  be  read  as  if  the  gift  to  the 
issue  had  been  expressly  limited  after  the  death  of  A.)  and  Sir 
G.  J.  Turner,  L.  J.,  affirming  the  decision  of  Stuart,  V.  C.,  held 
that  A.  had  only  a  life  interest,  and  that  the  issue  took  by 
purchase.  They  agreed  with  the  decision  in  Knight  v.  Ellis, 
and  moreover  considered  that  it  was  binding  upon  them,  and 
that  the  decision  in  Attorney-General  v.  Bright  was  not  sustain- 
able. Sir  J.  Knight  Bruce,  L.  J.,  agreed  with  the  other  two 
learned  Judges  in  the  result  at  which  they  arrived  but  on  a 
different  ground,  namely,  the  effect  of  a  deed  executed  by 
A.  The  decision  of  the  two  former  Judges  has  since  been 
followed  by  Sir  J.  Romilly,  M.  B,.,  in  the  case  of  Goldney  v. 
Or  abb  (*). 

In  the  course  of  the  argument  in  Knight   v.   Ellis,  Lord  Distinction 
Thurlow  said  that  it  made  all  the  difference  in  gifts  of  this  imitation  is  to 
nature,  whether  by  the  will  all  the  issue  were  to  take  or  one  one  at  a  time 
only.     "  The  question  is,"  said  his  Lordship,   "  whether  they  issue  together. 
are  words  of  limitation  ?     If  it  went  to  one  son,  it  must  be  by 
way  of  limitation  ;  if  to  all,  it  must  be  by  purchase.     If  it  is  to 
go  by  way  of  limitation,  then  it  vested  in  the  ancestor ;  if  by 
purchase,  all  the  sons  must  take  (/)."     Upon  this  distinction, 
probably,  the  authority  of  the  case  of  Jordan  v.  Lowe  (m)  may 
be  sustained.     In  that  case,  leaseholds  were  bequeathed  upon 
trust  for  A.  for  life,  and,   after  his  decease,  for  his  issue  male 
lawfully  begotten,  severally  and  respectively  according  to  their 
respective  seniorities,  and  for  default  of  such  issue  male  as  afore- 
said, then  over  \  the  M.  E.  held,  that  the  words  were  such  as 
would  have  created  an  estate  tail,  and  A.  was  therefore  abso- 
lutely  entitled.      "Upon  what  grounds  Lord  Langdale  pro- 
ceeded "  (to  adopt  the  words  of  the  Lord  Chancellor  in  the  case 

[(j)  5  D.  M.  &  GK  188  ;  and  see  Stonor  Trust,  2  Kay  &  J.   387 ;    Waldron  v. 

v.  Curwen,  5  Sim.  264;  Hall  v.  Nalder,  JJoulter,  22  Beav.  284. 

22  L.  J.  Ch.  242,  17  Jur.  224.  (I)  2  B.  C.  G.  575. 

(fc)  19  Beav.   338  ;  and  see    Banks*  (in)  6  Beav.  350.] 
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[of  Wynch's  Trust)  "  we  are  left  in  entire  ignorance.  But  it 
may  be  that  he  thought  there,  that  the  words  must  be  treated 
as  words  of  limitation,  as  it  was  to  go  to  them  in  succession  for 
ever  according  to  their  seniorities.  That  might  have  been  the 
ground  upon  which  he  proceeded  in  that  case  :  that  also  would 
not  be  inconsistent  with  Knight  v.  Ellis"] 

Upon  the  whole  the  result  is,  that,  though  it  is  clear  that,  by 
the  rule  of  construction  under  consideration,  a  bequest  to  a 
person  and  his  issue  simply,  confers  the  absolute  interest,  and 
though  the  unqualified  terms  in  which  such  rule  has  been  often 
laid  down  would  seem  to  impel  the  Courts  to  the  same  conclu- 
sion, wherever  the  language  of  the  will  is  such  as  would  create 
an  estate  tail  of  land,  yet  they  [will  not]  carry  it  to  the 
extreme  point  to  which  the  cases  have  gone  in  adjudging 
"  issue  "  to  be  a  word  of  limitation  as  to  real  estate  (ri) ;  the 
effect  of  such  construction,  by  entitling  the  first  taker  abso- 
lutely, being  in  general  to  defeat  the  intention  of  the  testator. 
Hence  (as  elsewhere  hinted  (o) ),  the  inclination  to  adopt  the 
construction  which  reads  the  words  "  child,"  "  son,"  or  any 
other  such  informal  expression,  as  a  word  of  limitation,  is  much 
less  strong  in  reference  to  personal  than  real  estate.  Thus  (p), 
where  a  testator  bequeathed  the  residue  of  his  personal  estate 
to  A.;  and,  in  case  A.  should  die  in  his  lifetime  or  afterwards, 
without  having  any  child  or  children,  then  gave  the  residue  over. 
A.  having  died  without  having  had  a  child,  it  was  contended, 
on  the  authority  of  Chandless  v.  Price  (q),  that  there  was  no 
distinction  between  dying  without  children,  and  without  having 
children ;  and,  as  the  former  expression  would  raise  an  estate 
tail  in  real  estate  (r),  it  would  have  the  effect  of  conferring  the 
absolute  interest  in  personalty.  But  Sir  L.  Shadwell,  V.  C., 
held,  that  the  legatees  over  were  entitled,  conceiving  that  he 
ought  not  to  put  upon  the  words  in  question  a  construction 
which  they  did  not  strictly  bear,  for  the  purpose  of  defeating 
the  intention  of  the  testator. 

In  not  a  few  cases,  too,  bequests  to  a  person  and  his  children 
have  been  read  as  conferring  on  the  original  legatee  a  life 
interest  only,  with  an  ulterior  gift  of  the  absolute  interest  in 
favour  of  the  children  (s), — a  species  of  construction  which 


(n)  Ante,  416. 
(o)  Ante,  372,  et  seq. 
(p)  Stone  v.  Maule,  2  Sim.  490.     See 
also  Malcolm  v.  Taylor,  2  R.  &  My.  416. 


[But  see  Scott  v.  Scott,  15  Sim.  47.] 
(q)  3  Ves.  99. 
(r)  See  ante,  377- 
(s)  Vide  cases  stated  ante,  373. 
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further   illustrates   the    disinclination  of  the   Courts   to   hold     CHAP.  XLIV. 


ambiguous   terms  of  this   description  to  operate  as  words  of 
limitation  in  reference  to  personal  estate. 

The  word  "  issue/'  under  a  joint  gift  to  the  ancestor  and  Gift  to  issue 
issue,,  has  also  been  sometimes  construed  as  introducing  a  sub-   SubTtitution. 
stituted  gift  in  favour  of  these  objects,  in  the  event  of  the 
failure  of  the  original  gift  to  the  ancestor,  [by  his  death  either 
in  the  lifetime  of  the  testator  or  of  a  previous  tenant  for  life, 
the  ancestor,]  if  the  gift  to  him  takes  effect,  becoming  solely 
and  absolutely  entitled. 

[Where  there  is  a  distinct  direction  that  the  issue  are  to  take 
only  their  parent's  share  there  can  be  no  doubt  that  the  issue 
are  merely  to  take  by  substitution  (t),  but  the  same  construction 
has  been  put  on  other  expressions  not  so  obviously  conveying 
the  same  meaning.] 

Thus,  in  the  case  of  Pearson  v.  Stephen  (u),  where  the  tes-  To  five  persons 
tator,  John  Pearson,  bequeathed  to  trustees  so  much  stock  as  respective 
should  be  sufficient  to  pay  thereout  the  yearly  sum  of  1,000/.  to  issue  Per 
his  wife  for  her  widowhood  ;  and,  after  her  decease  or  marriage, 
in  trust  for  his  five  sons  (naming  them)  and  their  respective 
issue,  if  any,  to  be  divided  among  them  in  equal  shares  ;  such 
issue  to  take  per  stirpes,  and  not  per  capita.  He  also  gave 
4,0  OO/.  to  be  invested  in  stock,  in  trust  to  pay  the  dividends  to 
his  daughter  S.  during  her  coverture,  and,  upon  the  death  of 
G.,  her  husband,  to  transfer  the  capital  to  her  for  her  sole  use  ; 
but,  in  case  G.  should  survive  testator's  daughter,  then  in  trust 
for  his  said  five  sons  and  their  respective  issue  (if  any),  to  be 
divided  among  them  in  equal  shares  and  proportions  ;  such 
issue  to  take  per  stirpes,  and  not  per  capita.  The  testator  also 
gave  the  residue  of  his  personal  estate  to  his  said  five  sons  "  and 
their  respective  issue  (if  any)  ;  "  such  issue  to  take  per  stirpes, 
and  not  per  capita,  to  be  divided  among  them  in  equal  shares 
and  proportions  ;  the  shares  of  such  of  them  as  should  have 
attained  the  age  of  twenty-one  years,  to  be  paid  to  then!  respec- 
tively forthwith  after  the  testator's  decease  ;  the  shares  of  such 
of  them  as  should  be  under  that  age,  to  be  paid  to  them  when 
and  as  they  should  respectively  attain  such  age.  The  question 

[(t)  Hedges  v.  ffarpur,  9  Beav.  479.]  gift  is  to  a  person  or  his  issue,  vide  ante, 

(it)  2  D.  &  01.  328,  5  Bli.  N.  S.  203.  Vol.  I.  p.  482  ;  also  Price  v.  Lockley,  6 

Of  course  there  is  less  difficulty  in  the  Beav.  180. 

adoption  of  this  construction  where  the 
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was,  what  interests  the  five  sons  (all  of  whom  survived  the 
testator)  took  under  these  bequests  ?  Sir  J.  Leach,  M.  R.,  held, 
that  the  sons  took  life  interests  only  (subject,  as  to  the  4,000/., 
to  the  contingency  mentioned  in  the  will),  with  the  ulterior 
interest  for  their  children.  But  this  decree  was  reversed  in  the 
House  of  Lords,  where  it  was  decided  that,  under  the  first 
bequest,  the  sons  became  absolutely  entitled;  and  that,  with 
respect  to  the  4,0 GO/.,  in  the  event  of  S.  dying  in  the  lifetime 
of  G.,  the  sons  of  the  testator  living  at  such  event  would  be 
absolutely  entitled  to  the  stock  in  equal  shares ;  but  if  any  of 
the  sons  should  die  in  the  lifetime  of  S.,  leaving  issue,  such 
issue,  if  living  at  the  death  of  S.,  would  be  entitled  to  the  share 
or  shares  of  the  fund,  which  their  parents  would  have  been 
entitled  to,  if  living,  such  issue  to  take  the  shares  in  question 
equally  among  them  ;  and  it  was  also  adjudged  that  the  sons, 
at  the  death  of  the  testator,  took  an  absolute  interest  in  the 
residue.  And  an  opinion  was  expressed  by  the  Lord  Chancellor 
(Brougham),  that,  if  any  of  the  sons  had  died  in  the  lifetime 
of  the  testator,  his  children,  living  at  his  (the  testator's)  death, 
would  have  taken,  by  substitution,  the  share  of  the  parent. 

Here,  it  will  be  observed,  the  words  "  and  their  respective 
issue "  were  considered  to  raise  a  gift  by  substitution,  to  take 
effect,  as  to  all  the  bequests,  in  the  event  of  any  of  the  legatees 
dying  in  the  testator's  lifetime  leaving  issue,  and,  as  to  the 
4,000/.  stock,  in  the  further  event  of  their  dying  during  the  sus- 
pense of  the  contingency  leaving  issue.  The  clause  directing 
that  the  issue  should  take  per  stirpes,  seems  to  be  decisive 
against  the  word  being  construed  as  a  word  of  limitation. 

The  case  of  Pearson  v.  Stephen  was  referred  to  in  Gibbs  v. 
Tait  (#),  where  a  testator  bequeathed  the  residue  of  his  personal 
estate  to  his  wife  during  her  widowhood,  and,  after  her  decease 
or  marriage,  he  gave  what  should  be  remaining  one  moiety  to 
J.,  the  son  of  T.,  his  executors  and  administrators,  and  the 
other  moiety  equally  among  all  the  daughters  of  T.  and  their 
issue,  with  benefit  of  survivorship  and  accruer :  Sir  L.  Shadwell, 
V.  C.,  held,  that  the  daughters  living  at  the  distribution  of  the 
fund  were  absolutely  entitled,  and  not  (as  had  been  contended) 
concurrently  with  their  issue,  which,  his  Honor  observed,  was 
an  inconvenient  construction.  He  observed,  that  the  case  was 


(x)  8  Sim.  132. 
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weaker  than  Pearson  v.  Stephen.     This  remark  shews  that  the    CHAP.  XLIV. 
Vice-Chancellor  considered  the  case  before  him  to  belong  to  Eemark  on 
the  same  class  as  the  cited  authority :  perhaps  the  clauses  of  ^^s  v-  Tait- 
accruer  (which   are   not   stated)  may    have   aided   this  inter- 
pretation. 

[The  decision  in  Pearson  v.  Stephen  was  again  followed  by  Bequest  to 
Lord  Langdale  in  the  case  of  Dick  v.  Lacy  (y),  where  real  and  ^g 
personal  estate  was  bequeathed   to  A.  for  life,  and  after  her  ants  per 
decease  to  the  daughters  of  B.  and  their  descendants  per  stirpes,  stllpeSt 
to  hold  to  them  their  heirs  and  assigns  for  ever,  and  it  was  held, 
that  the  limitation  to  descendants  per  stirpes  was  a  gift  to  them 
by  way  of  substitution  for  their  ancestress,  in  case  she  died  in 
the  lifetime  of  the  tenant  for  life.] 

Sometimes  a  testator  having,  in  one  instance,  made  an  express 
and  particular  substitution  of  issue,  thereby  affords  a  ground  for 
applying  a  similar  construction  to  a  bequest  in  the  same  will  to 
a  person  and  his  issue  simply ;  the  inference  being,  on  a  view  of 
the  entire  will,  that  the  intention  is  the  same  in  the  respective 
cases. 

Thus,  in  the  case  of  Butter  v.  Ommaney  (z),  where  a  testator  issue  not  en- 
bequeathed  2,OOOJ.  to  the  children  of  his  late  sister  B.  and  their 
lawful  issue,  in  case  any  of  them  should  die  leaving  lawful  issue,  ancestor. 
He  also  gave  unto  and  among  all  and  every  the  child  and  chil- 
dren of  his  late  brother  Jacob  and  their  issue  (except  his  nephew 
A.),  the  sum  of  2,000/.  to  be  equally  divided  among  them,  share 
and  share  alike,  to  be  paid  within  twelve  months  next  after  his 
(the  testator's)  decease.  At  the  date  of  the  will,  there  were 
three  children  of  the  testator's  brother,  who  had  children,  and 
other  children  were  dead  leaving  issue.  It  was  contended,  that 
the  words  "  and  their  issue  "  were  words  of  purchase,  and  let  in 
the  issue  of  the  deceased  children ;  but  Sir  J.  Leach,  M.  R., 
held,  that  the  three  children  of  Jacob  living  at  the  date  of  the 
will  were  absolutely  entitled  to  the  legacy. 

And  here  it  may  be  observed  that,  where  (as  in  the  two  pre- 
ceding cases)  the  original  legatees  are  living  at  the  death  of 
the  testator  or  the  period  of  distribution  (whichever  may  happen 
to  be  the  period  of  ascertaining  the  objects),  it  becomes  unneces- 
sary to  determine  whether  "  issue  "  is  a  word  of  limitation  or  of 
substitution ;  the  original  legatees  being  entitled  to  the  whole, 

[(y)  8  Beav.  214.]  (z)  4  Russ.  70. 
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CHAP.  XLIV.     according  to  either  construction.     Hence  the  only  really  ad- 
judged point  in  the  two  last  cases  was  the  rejection  of  the 
claim  of  the  issue  to  participate  concurrently  with  the  original  - 
legatees. 

Bequests  over         II.  A  necessary  consequence  of  the  rule,  that  words  which 

create  au  estate  tail  in  ^^  confer  the  absolute  interest  in 
personalty,  is,  that  all  bequests  ulterior  to  such  a  gift  are  void  ; 
but  this  principle  does  not  apply  to  cases  in  which  personal 
estate  is  limited  in  such  terms  to  several  persons  not  in  esse 
successively ;  in  which  case  the  successive  limitations,  though 
having  the  form  of  remainders,  operate  simply  as  substitutional 
or  alternative  bequests,  each  gift  in  the  series  being  dependent 
upon  the  event  of  the  preceding  gift  or  gifts  not  taking  effect. 

Thus,  where  a  term  of  years  is  limited  to  A.  for  life,  with 
remainder  to  his  first  and  other  sons  successively  in  tail  male, 
with  remainder  to  the  first  and  other  sons  of  B.  in  tail.  If  A. 
die  without  having  had  a  son,  it  is  clear  that  the  bequest  to  the 
first  son  of  B.  (for  no  son  after  the  first  could  ever  take)  is 
good ;  but  if  A.  have  a  son,  that  son  becomes  entitled  abso- 
lutely, to  the  exclusion  of  the  ulterior  legatees ;  so  that  the 
limitation  is  in  effect  a  bequest  for  life,  and  after  his  death  to 
his  first  son  absolutely,  and,  if  he  have  no  son,  to  the  first  son 
of  B. ;  and  being  necessarily  to  take  effect  within  the  period 
of  a  life  in  being,  is  free  from  objection  on  the  ground  of 
remoteness. 

To  illustrate  in  detail  a  point  apparently  so  clear  upon  prin- 
ciple might  seem  to  be  gratuitous  labour,  were  it  not  that  at 
one  period  the  authorities  (including  a  decision  of  the  Supreme 
Court  of  Judicature)  sanctioned  a  contrary  doctrine. 

In  Brett  v.  Sawbridge  (a),  a  testator  who  was  a  mortgagee 
in  possession  of  a  term  of  years,  devised  it  (supposing  himself  to 
be  seised  of  an  estate  of  inheritance)  to  J.,  son  of  H.,  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to 
two  other  sons  of  H.,  and  their  sons  successively  in  tail  in  like 
manner,  remainder  to  all  other  the  sons  of  J.  successively  in 
tail,  with  remainder  to  the  right  heirs  of  B.  and  W.  Though 
it  appeared  that  none  of  the  tenants  in  tail  had  come  in  esse, 

(a)  3  B.  P.  C.  Toml.  141,  1736.    This      Bellingliam,  Pollex.  33  ;  £urgb  v.  Bur- 
case  seems  to  have  escaped  the  research      gis,  1  Mod.  115. 
of  Mr.  Fearne.     See  also  Backhouse  v. 
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Sir  J.  Jekytt,  M.  R.,  held,  that  the  limitation  over  was  void;  and     CHAP.  XLIV. 

his  decree  was  affirmed  in  the  House  of  Lords.     The  reasons 

urged  in  its  support  were,  first,  that  as  the  testator  intended  to 

dispose  of  the  inheritance,  the  term  did  not  pass ;  and  secondly, 

that  the  limitation  over  being  after  an  indefinite  failure  of  issue, 

was  void  for  remoteness.     It  is  not  stated  upon  which  ground 

the    House   proceeded,    but,  most    probably,  as    the    reporter 

assumes,  upon  the  latter,  as  the    objection    that  the  testator 

intended  to  dispose  of  the  inheritance  could  not  be  sustained 

for  an  instant  as  a  reason  against  the  devise  operating  upon 

the  term. 

In  regard  to  the  alleged  remoteness  of  the  limitation  to  the  Brett  v.  Saw- 
heirs   of  B.  and  W.,  however,  the    case    is    completely  over-  Q^fuledb 
ruled  by  the  determination  of  the  House  of  Lords  in  Pelham  v.  Pelkamv. 
Gregory  (b),  which  arose  on  the  will  of  the  Duke  of  Newcastle,     regory' 
who  devised  all  his  freehold  and  leasehold  estates  to  T.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  H.  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainders  over :  T.  was  living,  but  had 
no  son;  H.  had  a  son,  who  during  the  life  of  T.  died,  and  it 
was  held,  that  the  administrator  of  such  son  was  absolutely 
entitled  to  the  leasehold  estates,  subject  only  to  be  defeated  by 
the  birth  of  a  son  of  T.  the  prior  tenant  for  life. 

It  is  scarcely  necessary  to  observe,  that  a  bequest  of  a  term  Such  gifts  may 
for  years  or  other  personal  property  in  the  language  of  an  estate  Defeasible  on  a 
tail,  may  be  made  defeasible  on  a  collateral  event  in  the  same  collateral 
manner  as  any  other    bequest    carrying    the  whole   interest. 
Thus,  a  legacy  to  A.  and  the  heirs  of  his  body,  and  if  he  die 
without    issue    living  B.,  to    C.,  is    clearly  a  good    executory 
gift  to  C.  (c). 

And  here  it  occurs  to  remark  that  the  recent  enactment  (d)  Effect  of  Act 
restricting  words  denoting  a  failure  of  issue  to  a  failure  at  the   *  29Ct0n  thfs 
death  (which  we  have  seen  prevents  them  havrng  the  effect  of  rule  °f con- 
creating  an  estate  tail  by  implication)  will,  when  applied  to 
personalty,  operate  to  restrain  such  words  from   passing  the 
absolute  interest,  and  also  to  bring  within  the  compass  of  the 

(b)  3  B.  P.  C.   Toml.   204.     See  also  Lord  Mule/rave,   3  Ves.  613  ;  [Boy dell 

[Hicjginsv.  Dowler,  IP.  W.  98;]  Stanley  v.    Golightly,    14  Sim.   327;    Leivis  v. 

v.  Leigh,  2  P.  W.  686  ;  Sabbarton  v.  Sab-  Hopkins,  3  Drew.  668.] 
larton,  Gas.  t.  Talb.  55,  245;  Goioer  v.  (c)  Lamb  v.  Archer,  1  Salk.  225. 

Grosvenor,  3  Barn.  54;  S.  C.  cit.  in  Daio  (d)  Ante,  469. 

v.  Pitt,  stated  1  Mad.  503  j  Phipps  v. 

N  N  2 
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rule  against  perpetuities  the  ulterior  bequest  depending  on  such 
contingency.  If,  therefore,  a  testator,  by  a  will  made  or 
republished  since,  1837,  bequeaths  personal  estate  to  A.,  and  in 
case  he  shall  die  without  issue  then  to  B.,  A.  will  not  take  the 
absolute  interest  (as  formerly),  from  the  ulterior  gift  being  void ; 
but  A.  will  take  a  vested  interest  in  the  personalty  so  bequeathed, 
defeasible  in  favour  of  B.,  on  his  (A.'s)  leaving  no  issue  at  his 
death. 

Where  the  bequest  is  to  A.  expressly  for  life,  and  in  case  of 
his  dying  without  issue  to  B.,  the  construction  seems  also  free 
from  doubt.  A.  will,  according  to  the  newly-enacted  doctrine, 
take  a  life  interest  in  any  event,  and  B.  will  take  the  ulterior 
interest,  only  in  the  event  of  A.'s  leaving  no  issue;  in  the 
converse  event  of  A.  leaving  issue,  the  ulterior  interest  will 
be  undisposed  of. 

III.  When  it  is  intended  that  leasehold  estates,  or  personal 
chattels  in  the  nature  of  heirlooms,  shall  go  with  lands  devised 
in  strict  settlement,  they  should  not  be  simply  subjected  to  the 
same  limitations ;  the  effect  of  that  being  to  vest  the  personal 
property  absolutely  in  the  first  tenant  in  tail,  though  he  should 
happen  to  die  within  an  hour  after  his  birth ;  and,  as  the  free- 
hold lands  in  that  event  pass  over  to  the  next  remainder-man,  a 
separation  between  them  and  the  chattels  takes  place ;  but  the 
personal  property  should  be  limited  over,  in  case  any  such 
tenants  in  tail  (being  the  sons  of  persons  in  esse)  should  die 
under  twenty-one  and  without  inheritable  issue,  to  the  person 
upon  whom  the  freehold  lands  will  devolve  in  that  event ;  or, 
which  is  the  more  usual  mode,  the  personalty  should  be  sub- 
jected to  the  same  limitations  as  the  freeholds,  with  a  declaration 
that  it  shall  not  vest  absolutely  in  any  tenant  in  tail  [by  pur- 
chase (e)]  until  twenty-one,  or  death  under  that  age,  leaving 


[(e)  As  to  the  necessity  of  these  two 
words,  see  Vol.  I.  p.  254.  The  limita- 
tion proposed  in  the  text  does  not  carry 
the  personalty  as  far  along  with  the 
realty  as  might  be  done,  since  it  vests 
it  absolutely  in  a  tenant  in  tail  dying 
under  twenty-one  leaving  issue,  in  which 
case  it  becomes  distributable  as  his  per- 
sonal estate,  and  does  not  devolve  by  pur- 
chase on  his  issue  in  tail,  as  it  clearly 
may  be  made  to  do  without  infringing  on 
the  rules  against  perpetuity.  In  order 


to  carry  on  the  pensonalty  as  far  as 
possible,  the  declaration  should  be,  that 
it  shall  not  vest  absolutely  in  any  tenant 
in  tail  by  purchase  who  shall  die  under 
the  age  of  twenty-one  years,  but  at  his 
death  shall  devolve  as  nearly  as  possible 
in  the  same  manner  as  the  freehold  lands. 
See  Davidson's  Common  Forms,  p.  216. 
Under  this  limitation,  the  issue  in  tail  of 
a  tenant  in  tail  by  purchase  who  dies 
under  twenty-one  will  take  the  whole  by 
purchase,  instead  of  taking  as  next  of 
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issue  inheritable  under  the  entail.  Whether  the  Courts  are  CHAP.  XLIV. 
authorized  to  put  this  construction  upon  a  [direct  bequest  of]  By  direct  gift. 
chattels  to  go  with  the  lands  so  long  as  may  be,  or  so  long  as 
the  rules  of  law  will  permit,  has  been  vexata  qusestio.  Lord 
Hardwicke,  in  Gower  v.  Grosvenor  (/),  expressed  an  opinion  in 
the  affirmative,  but  in  Foley  v.  Burnell(g]  and  Vaughan  v. 
Burslem  (fy,  Lord  Thurlow  held  that  the  property  vested  abso- 
lutely in  the  tenant  in  tail  on  his  birth,  [and  this  decision  has 
since  been  followed  in  several  cases  (i)] .  The  doctrine  was  much 
canvassed  in  the  House  of  Lords  in  the  case  of  The  Duke  of 
Newcastle  v.  Countess  of  Lincoln  (k)}  which  arose  on  marriage 
articles  [containing  a  covenant  to  assign  leaseholds,  and  the 
trusts  being  executory,  it  was  decided  that  the  Court  had  power 
to  modify  the  limitations  so  as  to  carry  out  the  intention.] 
Lord  Eldon,  however,  entered  into  a  full  examination  of  the 
authorities ;  his  own  opinion  being,  that  the  question  was  con- 
cluded by  Lord  Thurlow' 's  decision,  on  which  point  he  appears 
to  have  differed  from  Lord  Erskine,  the  then  Chancellor.  [He 
also  expressed  his  opinion  that  there  was  no  difference  in  the  By  executory 
execution  of  an  executory  trust  created  by  a  will  and  of  a  cove-  trust* 
nant  in  marriage  articles,  and  the  case  of  the  Duke  of  Newcastle 
v.  Countess  of  Lincoln  would  therefore  be  an  authority  that  an 
executory  trust  in  a  will,  in  the  terms  now  under  consideration, 
must  receive  a  different  construction  from  a  direct  bequest ; 
but  this  point  seems  never  to  have  been  actually  decided  (/). 

Cases  may,  of  course,  arise  in  which  the  intention  that  the  Instances  of 

.  , 

personal  property  should  not  vest  in  the  first  tenant  in  tail  vesting^/ n 
immediately  on  his  birth  is  less  doubtfully  expressed.     Thus,  in  tenant  in  tail 
the  case  of  Potts  v.   Potts  (m),  the  testator  devised  lands  of 
inheritance  to  his  nephew  James  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  with  similar  limitations  to  two  other 
nephews  and  their  sons.     He  then  bequeathed  leaseholds  and 
other  personal  property  to  trustees  upon  trust  for  James  for  life, 

[kin  of  and  through  his  ancestor  ;  in  the  Phil.  764  ;  Doncaster  v.  Doncaster,  3  Kay 

latter  case,  if  not  sole  next  of  kin,  he  &  J.  26.] 

would  only  be  entitled  to  a  share.]  (k)  3  Ves.  387  ;  S.  G.  in  D.  P.,  12 

(/)  3  Barnard.  54.  See  also  Traf-  Ves.  218. 

ford  v.  Trafford,  3  Atk.  347.  [(1)  See  opinion  of  Sir  L.  Shadwell, 

(ff)  1  B.  0.  G.  274.  Boydell  v.  Golightly,  14  Sim.  346  ;  and 

(h)  3  B.  C.  C.  101.  see  observations  bearing  on  the  question, 

[(i)  Fordyce  v.  Ford,  2  Ves.  jun.  14  Ves.  487;  2  Phil.  771;  1  Ba.  &  Be. 

538 ;  Carr  v.  Lord  Errol,  14  ib.  478  ;  25  ;  1  J.  &  W.   574,   ante,  p.  327,  and 

Stratford  v.   Powell,   1    Ba.    &  Be.    1  ;  Doncaster  v.  Doncaster,  3  Kay  &  J.  26. 

Rowland  v.   Morgan,    6  Hare,    463,    2  (m)  3  Jo.  &  Lat.  353. 
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[and  after  his  decease  to  permit  the  several  other  persons  afore- 
said to  whom  an  estate  for  life  was  thereinbefore  limited  succes- 
sively and  as  each  of  them  should  become  seised  of  the  said 
devised  lands,  to  receive  the  rents  and  profits  thereof  for  their 
life  and  lives  respectively,  and  after  the  decease  of  the  last  of 
the  last-mentioned  tenants  for  life,  or  if  none  of  them  should 
so  become  seised,  then  after  the  decease  of  James,  upon  trust  to 
grant,  assign  and  convey  the  terms  for  years,  and  personal 
estate  to  such  person  or  persons  as  should  then  become  seised  of 
the  said  real  estates  under  any  of  the  limitations  aforesaid,  their 
executors,  administrators  and  assigns.  It  was  contended  that 
under  this  bequest,  the  personal  property  vested  in,  and  passed 
by,  the  will  of  the  eldest  son  of  James  who  died  in  his  father's 
lifetime,  but  Sir  E.  Sugden  held,  that  the  vesting  was  postponed 
until  some  person  became  actually  entitled  in  possession  as 
tenant  in  tail  of  the  lands  of  inheritance,  and  consequently 
that  the  son  of  the  second  son  of  James  (which  second  son  had 
also  died  in  the  lifetime  of  James)  was  entitled.  This  decision 
was  affirmed  by  the  House  of  Lords  upon  appeal  (n). 

And  in  the  case  of  Cox  v.  Sutton  (o),  the  testatrix  having  an 
estate  in  fee  in  a  messuage  and  mill,  subject  to  the  life  estate  of 
W.  C.,  devised  it  to  the  first  and  other  sons  of  W.  C.  in  tail, 
and  bequeathed  2,000/.  upon  trust  after  the  decease  of  W.  C. 
"  upon  the  application  or  request  in  writing  of  the  person  or 
persons  who,  for  the  time  being,  might  be  entitled  in  posses- 
sion," to  apply  the  income  in  the  repair  of  the  messuage  and 
mill  "to  the  end  and  intent  that  the  said  stock  or  sum  of 
2,000/.  and  the  interest  and  dividends  thereof,  may  be  and  be 
continued  so  long  as  the  rules  of  law  and  equity  will  permit,  as 
a  fund  for  keeping  the  said  messuage  and  mill  at  all  times  in 
good  and  substantial  repair,  for  the  benefit  of  the  persons  who 
might  from  time  to  time  be  so  in  possession  thereof/'  Sir  W.  P. 
Wood,  V.  C.,  though  he  did  not  consider  the  case  so  strong  as 
Potts  v.  Potts,  thought  the  words  "  in  possession  "  could  not  be 
got  over,  and  that  the  representative  of  the  first  tenant  in  tail, 
who  died  in  the  lifetime  of  W.  C.,  was  not  entitled. 

Again,  in  the  case  of  Lord  Scarsdale  v.  Curzon  (p),  where  the 
trust  of  chattels  was  for  the  person  or  persons  who  should  be 


[(n)  1  H.  of  L.  Ca.  671. 
(o)  25  L.  J.  Ch.   845,  2  Jur.  N.  S. 
733. 


(p)  1  Johns.  &  H.   40,    66,  67. 
7  Jur.  N.  S.  Pt.  II.,  p.  71.] 


See 
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["  seized  of  or  entitled  to  the  actual  freehold  "  of  certain  estates    CHAP.  XLIV. 

before   devised  in  the  usual  manner  in  strict  settlement,  Sir 

W.  P.  Wood  decided  that  as  there  could  be  no  children  of  the 

tenant   for  life   who   would   not   be   entitled  to  the  freehold 

simpliciter  either  in  possession  or  remainder,  "  actual "  must 

mean  in  possession,  or  the  clause  would  have  no  meaning ;  and, 

therefore,  an  eldest  son  who  had  died  in  the  lifetime  of  the 

tenant  for  life,  was  not  entitled,  though  he  lived  to  attain  the 

age  of  twenty-one  years,  but  the  chattels  vested  in  the  next 

brother  who  had  survived  the  tenant  for  life  and  attained  that 

age.] 


Sketch  of  the 
law  as  to  real 
estate  being 


Stat.  47  Geo. 
3,  c.  74.    See 
also  1  Will  4, 
c.  47,  s.  9. 


CHAPTER    XLV. 

WHAT  WORDS  WILL   CHARGE    REAL   ESTATE  WITH   DEBTS   AND 

LEGACIES. 


I.  Liability  of  Real  Estate  to  Simple 
Contract  Debts. — Whether  charged 
by  a  general  Direction  in  a  Will 
that  Debts  shall  be  paid. — Dis- 
tinction where  a  specific  Fund  is 
appropriated; — where  the  Direc- 
tion is  to  Executors,  being  or  not 


being  Devisees. — Whether  Legacies 
chargeable  by  same  Words  as 
Debts,  &c. 

II.  Whether  Direction  to  raise  Money 
out  of  Rents  and  Profits  authorizes 
a  Sale. 


I.  BY  the  common  law  of  England,  the  real  estate  of  a 
deceased  person  was  not  liable  to  answer  his  simple  contract 
debts,  no  action  being  maintainable  against  the  heir  in  respect 
of  descended  assets,  except  by  creditors  whose  debts  were  con- 
stituted by  an  instrument  under  seal,  i.  e.  a  specialty  obligation ; 
and  not  even  then,  unless  an  intention  to  charge  the  heir  of  the 
debtor  were  distinctly  indicated :  and  the  claim  of  a  specialty 
creditor  did  not  extend  to  copyholds  (a) ;  nor  did  it  extend  to 
devised  freeholds,  until  the  act  of  3  &  4  William  &  Mary,  c.  14, 
gave  a  right  of  action  against  the  devisee  of  the  debtor,  con- 
currently with  the  heir,  to  a  certain  class  of  specialty  creditors, 
namely,  those  whose  demands  were  recoverable  by  an  action  of 
debt  (b).  [But  even  these  were  held  to  have  no  remedy  under 
the  act  where  there  was  no  heir,  the  remedy  provided  being 
against  the  heir  and  devisee  jointly  (c).] 

The  first  relaxation  of  this  rigid  doctrine  (so  adverse  to  the 
policy  of  a  great  commercial  country)  was  the  act  of  47  Geo.  3, 
c.  74,  which  let  in  the  claims  of  the  simple  contract  creditors  of 
a  deceased  person  upon  the  real  assets,  i.  e.  the  freehold  estates, 
if  the  debtor  was  at  the  time  of  his  decease  (d)  subject  to  the 
bankrupt  laws.  This  act  was  the  fruit  of  the  persevering  exer- 


(a)  Parker  v.  Dee,  2  Ch.  Gas.  201. 

[(6)  Wilson  v.  Knubley,  7  East,  1 28  ; 
extended  to  action  of  covenant  by  1 
Will.  4,  c.  47. 

(c)   Wilson  v.  Knubley,  7  East,  123  ; 


Hunting  v.  Sheldrake,  9  M.  &  Wei. 
256.  The  act  1  Will.  4,  c.  47,  sup- 
plied a  remedy  against  the  devisee 
alone.] 

(d)  Hitchon  v.  Bennett,  4  Mad.  180. 
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tions  of  Sir  Samuel  Romilly,  whose  labours  in  this .  righteous      CHAP.  XLV. 
cause  are  well  known,  and  was  all  that  those  exertions  were  able 
to  wring  from  the  legislature  of  that    day.      But  what   was 
denied  to  the  zealous  advocacy  of  this  able  and  upright  lawyer, 
was  conceded,   without,  it  is  believed,  a  dissentient  voice  by 
the  Parliament  of  William  the  Fourth, — a  striking  illustration 
of  the  change  which  public  opinion  had  undergone  on  this  sub- 
ject.    The  act  of  3  &  4  Will.  4,  c.  104,  provided,  that  after  the  3  &  4  Will.  4, 
29th  of  August,  1833,  when  any  person  should  die  seised  of  or  c>  104* 
entitled  to  any  estate  or  interest  in  lands,  tenements  or  heredita- 
ments corporeal  or  incorporeal,  or  other  real  estate,  whether 
freehold,  customaryhold  or  copyhold,  which  he  should  not  by 
his  last  will  have  charged  with  or  devised  subject  to  the  payment 
of  his  debts,  the  same  should  be  assets,  to  be  administered  in 
courts  of  equity,  for  the  payment  of  the  just  debts  of  such  Real  estates  to 

*        j   ,  A  .       ,  •  ,,         beassetsfor 

person,  as  well  debts  due  on  simple  contract  as  on  specialty ;  payment  of 

and  that  the  heir-at-law,  customary  heir  and  devisees  of  such  debts  by  si,m" 
debtor,  should  be  liable  to  all  the  same  suits  in  equity  at  the 
suit  of  any  of  the  creditors,  whether  by  simple  contract  or  by 
specialty,  as  the  heir-at-law  or  devisees  were  theretofore  liable 
to  in  respect  of  freehold  estates  at  the  suit  of  creditors  by 
specialty  in  which  the  heirs  were  bound ;  but  it  is  provided  Priority 
that  in  the  administration  of  assets  by  courts  of  equity  under  specialty  ° 
and  by  virtue  of  the  act,  all  creditors  by  specialty  in  which  the  creditors, 
heirs  are  bound,  shall  be  paid  the  full  amount  of  their  debts 
before  creditors  by  simple  contract,  or  by  specialty  in  which  the 
heirs  are  not  bound,  shall  be  paid  any  part  of  their  demand. 

[Under  this  act,  lands  of  which  a  person  dies  seised  without  Seal  estate 
having  charged  them  with  his  debts  are  assets  for  the  payment  debtor 
of  his  debts,   although  he  died  without  an  heir :  for  it  is  held,  without  heir. 
that  the  effect  of  the  former  clause  charging  the  lands  is  not 
limited  by  the  latter,  which  provides  that  as  against  the  heir 
and  devisee  the  same  suits  may  be  brought  as  before  might  be 
brought  against  them  by  a  specialty  creditor  (e).~\ 

During  the  period  when  real  estate  was  not  liable,  unless  Difference  of 
charged  by  its  deceased  owner,  to  pay  his  simple  contract  debts,  enactment  ami 
of  course  it  was  a  question  of  importance  (and  sometimes  too  actual  charge- 
of  no  small  difficulty)  to  determine  whether  such  charge  were 
in  point  of  fact  created  by  the  will  of  the  debtor ;  and  this 

[(c)  Evans  v.  Brown,  5   Beav.  114;  Hughes  v.  Wells,  9  Hare,  749. 
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question  is  not  wholly  precluded  by  the  recent  enactment ;  for 
it  will  be  observed  that  the  statute  does  not  interfere  with  the 
general  rule  regulating  the  priority  between  creditors  by  specialty 
binding  the  heirs  and  other  creditors, — a  specialty  creditor, 
whose  security  binds  the  heirs,  having  precedence  over  a 
creditor  by  simple  contract  or  by  specialty  not  binding  the 
heirs,  in  the  administration  of  assets  under  the  act  (/) ;  while, 
on  the  other  hand,  under  a  general  charge  both  classes  of  credi- 
tors came  in  pari  passu(^).  Another  difference  is,  that  under 
the  statute  the  creditors  have  not  (as  in  the  case  of  an  actual 
charge)  any  lien  on  the  estate  (h) .  If,  therefore,  it  is  parted 
with  by  the  heir  or  devisee  before  the  creditor  has  pursued  his 
remedy,  the  estate  cannot  be  followed ;  though  the  creditor's 
lien  under  an  actual  charge  is  of  no  great  value  to  him,  since 
it  does  not  prevail  against  a  bona  fide  purchaser  for  a  pecuniary 
consideration  ;  the  well-known  rule  being  that  such  purchasers 
are  not  bound  to  see  their  money  applied  in  payment  of  debts 
under  a  general  charge  (i).  Hence  it  is  obvious  that  the  inquiry 
whether  real  estate  is  or  is  not  charged  with  debts  by  certain 
expressions  in  a  will  is  still  important,  even  in  regard  to  the 
wills  of  testators  dying  since  the  29th  of  August,  1833. 

Whether  a  general  direction  by  a  testator  that  his  debts  shall 
be  paid  charges  the  real  estate  with  the  payment,  is  a  point 
which  has  been  much  agitated  from  an  early  period  (K). 


[(/)  Richardson  v.  Jenkins,  1  Drew. 
477. 

(g)  See  next  chapter,  sect.  1.] 
(h)  4  My.    &   Or.    268.       [See    also 
Spaceman  v.    TMrell,    8  Sim.    253 ; 
Richardson  v.    Horton,   7  Beav.    112  ; 
Pimm  v.  Insall,  1  Mac.  &  G.  449.] 

(i)  3  Sug.  Vend.  &  P.  10th  Ed.  154, 
[llth  Ed.  838.]  And  where  debts  and 
legacies  are  charged,  the  exemption  ex- 
tends to  both,  and  even,  it  seems,  to 
annuities.  [Page  v.  Adam,  4  Beav. 
269,  and  cit.  1  D.  M.  &  G'.  650. 

What  things  (ty  What    constitutes    a     debt    is    a 

are  included  question  unaffected  by  the  charge.  There- 
under a  charge  fore  uncler  a  charge  of  "debts"  in  a 
of  "debts."  w^  are  included  all  liabilities  to  which 
the  personal  estate  is  liable ;  as,  mort- 
gage debts,  Stone  v.  Parker,  1  Dr.  & 
Sm.  212,  damages  for  a  breach  of  cove- 
nant occurring  after  the  testator's  death ; 
see  Earl  of  Bath  v.  Earl  of  Bradford, 
2  Yes.  587 ;  Lomas  v.  Wright,  2  My.  & 
K.  769 ;  Wilhon  v.  Leonard,  3  Beav. 
373 ;  Morse  v.  Tucker,  5  Hare,  79  ; 


Eardley  v.  Owen,  10  Beav.  572  ;  Ber- 
mingham  v.  Burke,  2  Jo.  &  Lat.  699. 
So,  a  sum  covenanted  to  be  left  by  mil 
(which  is  a  specialty  debt),  Eyre  v. 
Monro,  26  L.  J.  Ch.  757,  and  claims  for 
dilapidations  against  a  former  incumbent, 
see  JBisset  v.  Burgess,  23  Beav.  278. 
And  a  charge  of  "debts,  funeral  expenses 
and  costs  of  proving  and  attending 
the  execution  of  the  trusts  of  a  will," 
includes  the  costs  of  an  administration 
suit,  Alsopv.  Bell,  24  Beav.  469.  Debts 
barred  by  the  Statute  of  Limitations  are 
not  included,  Burke  v.  Jones,  2  V.  &  B. 
275,  next  chapter.  And  the  Act  3  &  4 
Will.  4,  c.  104,  has  been  held  to  be 
equally  extensive,  Ex  parte  Hamer,  2 
D.  M.  &  G.  366.  If  a  devise  for  payment 
of  debts  does  not  provide  for  such  payment 
in  a  practicable  manner,  it  is  within  the 
statute  of  fraudulent  devises,  Hughes  v. 
Doulbin,  2  Cox,  170.  Under  a  charge 
of  the  debts  of  another  person  all  debts 
due  from  him  and  not  barred  at  his 
death  are  payable,  0' Conner  v.  Haslam, 
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In  an  anonymous  case  in  Freeman  (/),  it  was  held  that  the      CHAP.  XLV. 
land  was  not  charged  in  such  cases  ;  "  for,  if  that  should  be  so,   Cases  in  which 
the  debts  of  every  testator  would  be  charged  upon  his  land,  for  lands  held  not 

i     t   p  -n     i        i  i  •  11        to  be  charged. 

there  are  but  few  wills  but  have  some  such  expressions,  whereby 
the  testator  desires  his  debts  to  be  paid." 

A  similar  doctrine  was  propounded  in  Eyles  v.  Gary  (m) ;  but  Expressions 
it  seems  to  be  irreconcileable  with  that  of  numerous  other  early  been  heldto' 
authorities,  in  which  a   direction  for   the   payment  of   debts  charse« 
generally,  or  (though  this  is  certainly  stronger)  for  the  payment 
of  them  out  of  the  testator's  estate,  has  been  held  to  onerate  the 
real  estate  devised  by  the  will. 

Thus,  in  Newman  v.  Johnson  (ri),  where  the  testator  said,  "My  l^J  delts 
debts  and  legacies  being  first  deducted,  I  devise  all  my  estate,  deducted,  I 
both  real  and  personal,  to  J.  S. ; "  Lord  Nottingham,  held,  that 
it  amounted  to  a  devise  to  sell  for  payment  of  debts. 

So,  in  Bowdler  v.  Smith  (o),  where  a  testator  devised  as  "  First,  I  will 
follows  : — "  As  to  my  temporal  estate  wherewith  God  hath  blessed  debts^e^aid;' 
me,  I  give  and  dispose  thereof  as  followeth  :  First,  I  will  that  all  "  als,°  *  de- 

vise     &C 

my  debts  be  justly  paid  which  I  shall  at  my  decease  owe  ;  also  I 
devise  all  my  estate  in  G.  to  A."  This  was  all  the  real  estate 
the  testator  had ;  and  it  was  held  that  the  will  charged  it  with 
the  debts. 

And,  in  Trott  v.  Vernon  (p),  where  a  testator  devised  in  these  Similar 
words  : — "  Imprimis,  I  will  and  devise  that  all  my  debts,  legacies,  exprei  lon* 
and  funeral  expenses,  shall  be  paid  and  satisfied  in  the  first  place : 
Item,  I  give  and  devise ;  "  and  then  proceeded  to  dispose  of  his 
real  and  personal  estate:  Lord  Chancellor   Coivper  held,  that 
the  testator  having  willed  his  debts,  &c.,  to  be  satisfied  in  the 
first  place,  these  words  must  be  intended  to  give  a  preference  to 
those  purposes  to  any  other  whatever ;  and  he  held  the  real 
estate  to  be  charged. 

Again,  in  Harris  v.  Inqledew  (a),  where  the  testator  said,  "As   "Astomy 

f  vx/;  1-T        worldly  estate, 

to  my  worldly  estate,  my  debts  being  first  satisfied,  I  devise  the  my  debts  being 
same  as  follows,"  and  then  proceeded  to  devise  certain  freehold 

[5  H.  of  L.  170 ;  but  not  generally  in-  P.  W.  91 ;   Davis  v.  Gardiner,  2  P.  W. 

terest  thereon,  Askew  v.   Thompson,  4  187. 

Kay  &  J.  620.]  (o)  Pre.  Ch.  264.      See  also  Coombes 

(I)  Freem.  Ch.  Ca.  192.  v.  Gibson,  1  B.  C.  C.  273. 

(m)  1  Vern.  457,  1  Eq.  Ca.  Ab.  198,  (p)  Pre.  Ch.  430,  2  Vern.  708,  1  Eq. 

pi.  3.  Ca.  Ab.  198,  pi.  6.     See  also  Beachcroft 

(n)  1  Vern.   45,  1  Eq.  Ca.  Ab.  197,  v.  Beachcroft,  2  Vern.  690. 
pi.  1.     And  see  Harris  v.  Ingledew,  3  (3)  3  P.   W.  91.     [See  also  King  v. 

King,  ib.  358.] 
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Lands  charged 
under  general 
direction, 
though  par- 
ticular debts 
were  to  be 
paid  out  of  the 
first  "money" 
that  was 
received. 


"  In  the  first 
place  I  will 
that  all  my 
just  debts," 
«&c.,  be  paid. 


Debts  to  be 
paid  "  out  of 
my  estate." 


and  leasehold  lands;  Sir  J.  Jekyll,  M.  R.,  held,  that  nothing 
was  devised  until  the  debts  were  paid.  He  thought  it  would 
have  been  sufficient,  though  the  word  "  first  "  had  been  omitted. 

So,  in  Nation  v.  Nichol  (?•),  where  the  testator  commenced 
his  will  thus  : — "  As  to  the  worldly  estate  with  which  it  hath 
pleased  God,  in  His  abundant  goodness,  to  bless  me,  I  give, 
devise,  and  dispose  thereof,  as  followeth  :  —  Imprimis,  I  will  that 
the  charges  of  my  funeral,  and  all  debts  which  shall  be  owing  by 
me  at  the  time  of  my  death,  be  justly  paid  and  satisfied,  especially 
that  due  to  my  poor  carriers,  which  I  will  shall  be  discharged 
out  of  the  first  money  of  mine  that  shall  be  received ; "  and 
then  he  proceeded  to  devise  his  real  estate  to  certain  uses.  Lord 
Talbot  held,  that  the  debts  were  well  charged  upon  the  real 
estate. 

Again,  in  Stangor  v.  Try  on  (s],  where  the  words  were,  "  In 
the  first  place,  I  will  that  all  my  just  debts  and  funeral  expenses 
be  fully  paid  and  satisfied;  "  and  the  testator  then  devised  copy- 
hold lands :  Sir  T.  Sewell,  M.  R.,  held  the  copyholds  liable  to 
the  debts.  The  case  of  Kay  v.  Townsend  (t),  decided  about  the 
same  period,  is  to  the  same  effect. 

In  Legh  v.  Earl  of  Warrington  (u}}  a  testator  thus  commenced 
his  will: — "As  to  my  worldly  estate  which  it  hath  pleased  God 
to  bestow  upon  me,  I  give  and  dispose  thereof  in  manner 
following ;  that  is  to  say,  Imprimis,  I  will  that  all  my  debts, 
which  I  shall  owe  at  the  time  of  my  decease,  be  discharged- 
and  paid  out  of  my  estate  (x) ; "  and  he  then  proceeded  to 
dispose  of  his  real  and  personal  estate,  expressly  charging  the 
former  with  an  annuity.  It  was  contended,  that  these  were 
merely  the  usual  introductory  words,  and  did  not  indicate  an 
intention  to  charge  the  real  estate ;  but  the  House  of  Lords, 
affirming  a  decree  of  Lord  King,  held  the  real  estate  to  be 
charged. 

This  case  has  always  been  regarded  as  a  leading  authority. 
It  was  recognized  by  Lord  Hardwicke  in  the  case  of  the  Earl  of 
Godolphin  v.  Penneck  (y),  and  by  Lcrd  Loughborough  in  Williams 
v.  CUtty  (z\ 


(r)  Gas.  t.  Talb.  110. 
(s)  See  Mr.  Raithly's  note  to  Trott  v. 
Vernon,  2  Vern.  709. 
(0  Ibid. 

ftt)  1  B.  P.  C.  Toml.  511. 
(x)    These  words   are  added   from  a 


manuscript  report    stated    by  Mr.  Belt, 
in  his  Supplement  to  Yes.  361. 

(y)  2  Ves.  271.  As  this  case  is  rather 
loosely  stated,  and  seemed  very  little  to 
illustrate  the  general  doctrine,  it  has  been 
omitted.  (2)  3  Yes.  552. 
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So,  in  Kentish  v.  Kentish  (a),  where  the  testator  said,  "First,      CHAP.  XLV, 

/  will  that  all  my  just  debts  shall  in  the  first  place  be  paid  and  simple  direc- 

satisfied.     Item — I  give  and  bequeath ; "  and  went  on  to  devise  «°J  ^*b  • 

his  real  estate  ;  Butter,  J.,  held  it  to  be  charged.  the  first  place 

In  Kightley  v.  Kightley  (b),  too,    Sir  R.  P.  Arden,  M.  R.,  paid  " 

,.,-,,,  Y  -,  ,i  i        L.  j.      i.      ,1        LordAlvanlerfs 

assumed  that  debts  were  charged  on  the  real  estate  by  the  opinion  of  the 
words,  "  First,  I  will  and  direct  that  all  my  legal  debts,  legacies,  e^a0/^ir  c 
and  funeral  expenses,  shall  be  fully  paid  and  satisfied,"  which  tion. 
were  followed  by  a  direction  to  the  testator's  executors  about 
his  funeral,  and  a  devise  of  his  lands.     But  the  legacies  (c)  he 
held  were  not  charged  by  these  words. 

So,  in  Shallcross  v.  Finden  (d),  where  a  testator  began   his   "After pay- 

^    n  '  ment  of  my 

will  thus  : — "  After  payment  of  my  just  debts,  funeral  expenses,  just  debts," 
and  the  expenses  of  the  probate  hereof  (e),  as  likewise  of  my 
testamentary  articles,  I  give  and  bequeath  unto  "  H.  50/.,  ffand 
as  to  such  expectancies  in  fee/'  &c. ;  and  the  testator  then  pro- 
ceeded to  devise  his  interest  in  certain  lands ;  Sir  R.  P.  Arden, 
M.  R.,  held,  that  the  real  estate  in  question  was  charged  with 
the  debts.  The  words  "  after  payment  of  my  debts,"  he  said, 
meant  that  the  testator  would  not  give  anything  until  his  debts 
were  paid. 

With  singular  inconsistency,  however,  the  same  learned  Judge, 
in  Hartley  v.  Hurle  (/),  assumed,  in  the  discussion  of  another 
question,  that  a  general  direction  by  a  testator  that  his  debts, 
funeral  and  testamentary  expenses,  should  be  paid,  was  a  direc- 
tion to  his  executors,  the  persons  who  take  the  personal  estate, 
to  pay  them. 

In  Williams  v.  Chitty  (g}y  a  testator  ordered  and  directed  all  Mere  direction 
his  just  debts  and  funeral  expenses  to  be  first  paid ;  and  then  ^cat  ^oSa  be 
proceeded  to  devise  his  real  estate.     Lord  Loughborough*  s  first  paid. 
impression  was,  that  the  real  estate  was  not  charged ;  but  he 
ultimately  came  to  a  different  conclusion  upon  the  authorities, 
which  he  considered  had  established  the  rule,  "  that  wherever 
there  is  mention  of  debts  in  a  will,  and  that  will  devises  real 
estate,  that  shall  throw  the  debts  upon  the  real  estate." 

Next  in  chronological  order  is  the  case  of  Clifford  v.  Lewis  (h),   "I  will  that 

(a)  3  B.  C.  C.  257.  Kidney  v.   Coussmdker,    12   Ves.    136, 

(b)  2  Ves.  jun.  328.  post;  [TompTcins  v.  TompTcins,  Pre.  Ch. 

(c)  As  to  the  distinction  between  them,       397.] 

see  post,  this  s.,  ad  fin.  (/)  5  Ves.  545. 

(d)  3  Ves.  738.  (g)  3  Ves.  545. 

(c)  For     a     similar    expression,     see  (A)  6  Mad.  33.    [Bradford  v.  Foley, 

Jtatson  v.   Lindegreen,  2  B.  C.  C.  94  ;       3  B.  C.  C.  351,  n.] 
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CHAP.  XLV.  where  a  testator  commenced  his  will  by  saying,  "  I  will  and 
my  just  debts,"  direct  that  my  just  debts,  funeral  and  testamentary  expenses,  be 
paid.""1  paid  and  satisfied"  He  then,  after  some  recitals,  bequeathed 

an  annuity  to  his  wife,  charging  his  real  estate  in  certain  coun- 
ties therewith ;  and  went  on  to  dispose  of  the  rest  of  the  real 
and  personal  estate.  Sir  J.  Leach,  V.  C.,  said,  "  The  question 
is,  whether  the  expression  with  which  he  has  commenced  his 
will  imports  a  general  and  primary  purpose  that  the  payment  of 
his  debts,  funeral  and  testamentary  expenses,  should  precede 
the  subsequent  dispositions  which  he  has  made  of  his  property. 
In  Finch  v.  Hattersley  (i),  the  will  began  thus  :  '  First,  I  direct 
that  my  debts,  &c.  &c.,  be  paid/  In  Legh  v.  Wamngton, 
'  Imprimis,  I  direct  my  debts  to  be  paid/  Both  these  wills 
must  be  read  thus :  '  In  the  first  place,  I  direct  my  debts  to  be 
paid/  This  testator  has  in  fact  first  directed  his  debts  to  be 
paid ;  and  I  cannot  attribute  to  him  a  different  intention,  because 
in  the  form  of  the  expression  he  has  not  remarked  that  it  was  in 
the  first  place." 

Remarks  upon        Sir  John  Leach  here  seems  to  have  treated  the  question  before 
Lews'  him  as  tymg  within  a  very  narrow  compass,  namely,  whether  a 

direction  inserted  at  the  commencement  of  the  will  was  equiva- 
lent to  an  express  direction  to  pay  "  in  the  first  place ; "  though 
it  is  not  a  little  singular  that,  on  a  subsequent  occasion  (&),  the 
same  learned  Judge,  when  Master  of  the  Rolls,  referred  to  the 
case  of  Clifford  v.  Lewis,  as  distinguished  from  the  one  before 
him  by  the  circumstance,  that  the  testator's  debts  were  directed 
in  the  first  place  to  be  paid.  In  some  of  the  early  cases, 
undoubtedly,  reliance  was  placed  on  expressions  of  this  nature ; 
but  most  of  them  proceeded  upon  the  broad  ground  that  a 
general  direction  that  debts  should  be  paid  with  or  without  such 
concomitant  expressions,  and,  whatever  was  its  position  in  the 
will  (I),  charged  the  real  estate.  The  words  "  in  the  first  place," 
indeed,  as  here  used,  it  is  submitted,  are  merely  introductory 
words  of  form,  denoting  the  commencement  of  the  testa- 
mentary act  (m),  or,  if  they  have  any  meaning,  only  denote  the 

Circumstance          (i)  Cit.    7  Ves.    210,  stated  3   Russ.  Ves.    211,  considered  by  Sir  W.    Grant 

of  devisee  being    345,  n.     The  testator  directed  that  his  as  the  ground  of  the  decision. 

appointed            debts  and  funeral  expenses   [should  be  (k)  See  Douce  v.  Lady  Torrington,  2 

executrix.            paid  by  his  executrix,]  and  then  devised  My.  &  K.  600. 

his  real  estate  to  his  wife  for  life,  whom  (I)  That  the  position  of  such  clauses 

he  appointed  executrix.       The   circum-  is  immaterial,  see  Ridout  v.  JDoivding,  1 

stance  of  the  devisee   being    appointed  Atk.  419;  Clark  v.  Scwell,  3  Atk.96. 

executrix  was,  in  Powell  v.   Robins,  7  (m)  See  Beeston  v.  Booth,  4  Mad.  161. 
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order  of  payment,  not  the  fund  out  of  which  payment  is  to      CHAP.  XLV. 
be  made. 

Some  stress  certainly  was  laid  on  a  phrase  of  this  nature  in  As  to  debts 
the  subsequent  case  of  Ronalds  v.  Feltham  (ri),  where  a  testator  being  directed 
commenced  his  will  in  these  words  :  "  First,  I  direct  all  my  just   "  first,"  or  in 
debts  and  funeral  expenses  to  be  fully  paid  and  satisfied  ;  "  and  the  first  place' 
then  proceeded  to  dispose   of  all  his  copyhold,  freehold,  and 
leasehold  estates,  and  all  his  other  property,  among  his  wife  and 
children.     Sir  T.  Plumer,  M.  R.,  held,  that  the  real  estate  was 
charged,  observing,  in  reference  to  the  argument  upon  the  word 
"first"  in   this  will  being  nothing  more  than  the  ordinary 
technical  form  of  introductory   words,  that  here   it   was  not 
followed  by  other  words  denoting  succession,  such  as  secondly, 
thirdly,  &c. 

But  a  more  sensible  view  of  this  point  was  taken  by  Sir  L.  Shad- 
well,  in  the  case  of  Graves  v.  Graves  (o),  where  his  Honor  said, 
"  I  do  not  think  that  the  charge  is  made  to  rest  on  the  mere 
circumstance  that  the  testator  has  used  the  words  '  imprimis/  or, 
'  in  the  first  place  ;  '  for,  if  a  testator  directs  his  debts  to  be  paid, 
is  it  not,  in  effect,  a  direction  that  his  debts  shall  be  paid  in  the 
first  instance  ?  " 

In  the  case  of  Irvin  v.  Ironmonger  (p),  we  have  another 
instance  of  real  estate  being  held  to  be  charged  by  a  general 
direction  at  the  commencement  of  the  will  without  the  words 
"in  the  first  place,"  and  that  too  by  Sir  John  Leach,  whose 
reliance  on  such  words  has  been  already  the  subject  of  comment  ; 
though  his  Honor  certainly  does  not  appear  to  have  uniformly 
maintained  the  efficacy  of  a  general  direction,  as  appears  by 
the  case  of  Douce  v.  Lady  Torrington  (q),  where  the  testator,  hee 


after  directing  all  his  just  debts,  funeral  and  other  incidental  charged  by 
expenses,  to  be  paid  with  all  convenient  speed  after  his  decease,  luctory 
and  confirming  his  marriage  settlement,   devised  all  his  real 
estate  to  trustees  (whom  he  also  appointed  executors)  and  their 
heirs,  upon  trust  to  pay  his  wife  an  annuity,  and  upon  the 
further  trusts  therein  mentioned.     By  a  codicil,  the  testator 
directed  that  his  trustees  should,  out  of  the  rents  arising  from 
one  of  his  estates,  pay  his  wife's  annuity,  and  also  an  annuity 
to  his  sou,  and  apply  the  surplus  in  discharge  of  the  simple 

(n}  T.  &  R.  418.  Walter  v.  Hardwick,  1  My.  &  K.  396, 

(o)  8  Sim.  55.  402.] 

(p)  2    R.    &    My.    531.      [See    also  (q)  2  My.  &  K.  600. 
King  v.   Denison,  1  V.  &  B.  260,  274  ; 
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Sir  L.  Shad- 
weirs  con- 
demnation of 
Douce  v.  Lady 

Torrington. 


Recent  cases  in 
•which  real 
estate  held  to 
be  charged  by 
general  words. 


contract  debts  owing  by  him  (the  testator).  One  question  was, 
whether  the  other  estates  were  charged  with  the  testator's  debts 
by  the  effect  of  the  general  direction  at  the  commencement  of 
his  will.  Sir  J.  Leach,  M.  R.,  decided  in  the  negative :  he 
intimated  the  strong  inclination  of  his  opinion  to  be,  that  the 
introductory  words  had  no  such  effect,  but  that  it  was  unnecessary 
to  decide  the  question  upon  that  ground,  as  it  was  plain  from 
the  codicil  that  the  testator  did  not  intend  a  general  charge 
upon  his  real  estate,  for  by  that  codicil  he  directed  the  surplus 
only  of  a  particular  estate,  after  payment  of  the  annuities,  to 
be  applied  in  payment  of  the  simple  contract  debts. 

Of  this  case,  Sir  L.  Shadwell,  in  Graves  v.  Graves  (r)}  observed, 
that  it  seemed  to  have  been  an  amicable  decision,  and  to 
have  been  made  without  sufficient  consideration.  Indeed,  so  far 
as  it  denied  effect  to  general  introductory  words,  the  case  directly 
clashes  with  the  preceding  authorities,  to  which  may  now  be 
added  several  more  recent  cases,  which  preclude  all  hesitation  in 
affirming  the  rule  to  be,  that,  subject  to  the  question  presently 
noticed,  a  general  direction  to  pay  debts,  in  whatever  part  of  the 
will  contained,  operates  to  throw  them  on  the  testator's  real 
estate. 

Thus,  in  the  case  of  Ball  v.  Harris  (s},  a  will  which  com- 
menced with  the  following  words — "First,  I  direct  all  my  just 
debts,  funeral  and  testamentary  expenses,  and  the  charges  of 
the  probate  of  this  my  will,  to  be  paid ;  "  and  then  contained 
pecuniary  legacies  and  devises  of  real  estate — was  held  by  both 
Sir  L.  Shadwell  and  Lord  Cottenham  to  charge  the  testator's 
real  estate. 

So,  in  the  case  of  Harding  v.  Grady  (/),  a  similar  construction 
was  given  by  Sir  Edivard  Sugden  to  the  following  concluding 
passage  in  a  will:  "I  desire  that  all  my  just  debts  be  paid 
as  soon  as  conveniently  after  my  decease/'  In  this  case- 


(»•)  8  Sim.  56. 

(«)  8  Sim.  485,  4  My.  &  Cr.  264. 
In  this  case,  and  in  Shaw  v.  Borrer, 
1  Kee.  559,  the  doctrine  that  a  general 
direction  to  pay  debts  charged  them  on 
the  real  estate  was  treated  as  too  clear 
for  discussion,  the  only  contest  being 
whether  such  a  charge  conferred  an  im- 
plied authority  to  sell  on  the  person 
taking  the  legal  estate  subject  to  certain 
trusts,  which  was  decided  in  the  affirma- 
tive. [See  also  Gostling  v.  Carter,  1 
Coll.  644;  Mather  v.  Norton,  17  Jur. 


309,  21  L.  J.  Ch.  15  ;  Doe  d.  Jones  v. 
Hughes,  6  Exch.  223.  In  this  last  case 
it  was  decided  that  a  simple  charge  of 
debts  did  not  give  the  executor  not  taking 
the  legxl  estate  a  power  of  sale.  Robinson 
v.  Low:iter,  17  Beav.  592,  and  Writ/ley 
v.  Sykes,  21  Beav.  337,  are  contra;  and 
see  Colyer  v.  Finch,  5  H.  of  L.  Ca.  905 ; 
and  2  Jur.  N.  S.,  Part  2,  68.  But  the 
rule  for  all  future  cases  is  settled  by  22 
&  23  Viet.  c.  35,  ss.  14  to  18.] 
(0  1  D.  &  War.  430. 
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there  was  the  peculiarity  that  the  will  embraced  real  estate      CHAP.  XLV. 
only,  but  the  Chancellor's  remarks  render  it  probable  that  his 
adjudication  would  have  been  the  same  if  the  will  had  included 
personalty. 

So,  in  Parker  v.  Marchant  (u),  Sir  K.  Bruce,  V.  C.,  treated 
it  as  clear  that  real  estate  was  charged  by  the  following  words  : 
"  I  direct,  in  the  first  place,  all  my  debts  to  be  paid ; "  the  will 
then  proceeding  to  dispose  of  personal,  and  ultimately  of  real 
estate. 

Such,  then,  is  the  long  line  of  cases  in  which  it  has  been  held  General  obser- 
that  a  general  direction  by  a  testator  that  his  debts  shall  be  paid, 
charges  them  upon  his  real  estate.  Though  certainly  in  some  of 
the  wills  there  were  expressions  which  might  fairly  be  considered 
to  sustain  the  construction  independently  of  any  such  doctrine, 
it  seems  to  be  generally  admitted  that  the  Courts  have  allowed 
their  anxiety  to  prevent  moral  injustice,  by  the  exclusion  of 
creditors,  "  and  that  men  should  not  sin  in  their  graves,"  to  carry 
them  beyond  the  limits  prescribed  by  established  general  prin- 
ciples of  construction ;  though  Lord  Alvanley's  observation  in 
Shallcross  v.  Finden  (x),  that  the  restricting  the  direction  to  pay 
to  personalty  renders  it  nugatory,  that  being  before  liable,  is  not 
without  weight. 

The  only  doubt  which  the  preceding  authorities  admit  of  is, 
whether  a  general  direction  that  debts  shall  be  paid  will  throw  tion  of  realty,. 
them  on  real  estate  when  contained  in  a  will,  the  dispositions  of 
which  are  otherwise  confined  to  personalty ;  for  it  is  observable 
that  in  all  the  cases  which  have  yet  occurred  the  will  appears  to 
have  embraced  real  estate.  The  total  absence  of  any  devise  or 
mention  of  realty  would  certainly  be  a  new  feature ;  though,  con- 
sidering the  strong  tendency  of  the  recent  cases  in  favour  of 
such  charges,  it  seems  unlikely  that  any  distinction  of  this 
nature  will  be  established.  So  long  ago  as  the  case  of  Shallcross 
v.  Finden  (oc],  we  have  a  dictum  of  Sir  R.  P.  Arden  which  seems 
to  bear  upon  the  point  under  consideration :  "  I  am  very  clearly 
of  opinion/'  said  this  able  Judge,  "  that  whenever  a  testator  says 
that  his  debts  shall  be  paid,  that  will  ride  over  every  disposition, 
either  against  his  heir-at-law  or  devisee." 

The  rule,  however,  seems   to  be   subject  to   two   material  Exceptions  to 
exceptions.     First,  where  the  testator,  after  generally  directing  TOleSen 

(»)  1  Y.  &  C.  C.  C.  290 ;  Shaw  v.       North,  1  Phil].  85. 
J3orrer,  1  Kee.  559.     See  also  Price  v.  (x)  3  Yes.  739. 
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CHAP.  XLV.     his  debts  to  be  paid,   has  provided   a   specific  fund  for  the 

purpose. 

Where  testator  Thus,  in  Thomas  v.  Britnell(z),  where  the  testator  first 
ateda?  s'ecific  or^erec^  a^  ^is  debts  to  De  honourably  paid  immediately  after  his 
fund  to  pay  the  decease ;  and  in  a  subsequent  part  of  his  will  devised  certain 
hereditaments,  excepting  H.  and  R.,  to  trustees,  upon  trust,  out 
of  the  money  arising  by  the  sale,  to  pay  and  discharge  his  debts, 
funeral  expenses,  and  all  legacies  given  by  that  will,  or  any  other 
writing  under  his  hand.  He  afterwards  directed  that  H.  and  R. 
should  be  in  the  first  place  for  payment  of  the  legacies  mentioned 
in  his  will.  Sir  J.  Strange,  M.  R.,  held,  that  H.  and  R.  were 
not  subject  to  the  payment  of  debts.  Though  on  the  first  part, 
he  said,  the  Court  might  take  the  whole  real  estate  to  be  charged 
with  debts,  yet  as  there  was  no  express  lien  on  the  real  by  these 
general  words,  and  afterwards  the  testator  appropriated  certain 
part  of  his  real  for  debts  (and  legacies),  and  other  part  for 
legacies,  it  was  too  much  to  lay  hold  of  the  general  words  to  say 
that  the  whole  should  be  charged  with  payment  of  debts.  It 
could  be  done  only  by  implication  on  the  general  words,  which 
might  be  explained  afterwards,  and  that  implication  destroyed. 
So,  in  the  case  of  Palmer  v.  Graves  (a),  where  the  testator 
commenced  his  will  with  the  following  words :  "  In  the  first 
place,  I  direct  my  just  debts,  funeral  expenses,  and  the  charges 
of  proving  this  my  will  to  be  duly  paid  ; "  and  then  proceeded  to 
dispose  specifically  of  certain  freehold  and  leasehold  property. 
The  testator  gave  to  his  son  A.,  his  heirs,  executors,  administra- 
tors and  assigns,  all  the  residue  of  his  real  and  personal  estate, 
with  the  rents  and  profits  of  his  freehold  and  leasehold  heredita- 
ments up  to  the  quarter  day  next  ensuing  after  his  decease, 
which  rents  and  profits  he  charged  with  the  payment  of  his  debts, 
funeral  expenses,  and  the  charges  of  proving  his  will;  and  the 
testator  appointed  A.  executor.  Lord  Langdale,  M.  R.,  held 
that  the  real  estate  was  not  charged  by  the  introductory  words, 
as  the  general  charge  by  implication  was  controlled  by  the 
specific  charge  in  the  subsequent  part  of  the  will. 

However,  it  is  clear,  that  a  charge  created  by  general  intro- 
ductory words  is  not  controlled  by  a  subsequent  passage 
furnishing  conjecture  only  of  a  contrary  intention,  and  not 

(z)  2  Ves.  313.  559 ;  Legk    v.  Earl  of  Warrington,  1 

(a)  1  Kee.  545.  [See  also  Douce  v.  B.  P.  C.  Toml.  511,  cit.  2  Ves.  272,  and 
Lady  Torrington,  2  My.  &  K,  600,  ante,  Belt's  Suppl.  361.] 
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actually  inconsistent  with  such  charge.    As  where  (b)  a  testator,      OHAP.  XLV. 
after  willing  all  his  just  debts,  funeral  expenses,  and  the  charges  Not  affected  by 
of  proving  his  will  to  be  paid,  devised  real  estate,  and  gave  express  charge 
some  legacies,  and  then  proceeded  to  bequeath  all  the  residue  personal  estate, 
of  his  personal  estate,  after  and  subject  to  the  payment  of  all 
his  just  debts,  funeral  and  testamentary  expenses,  and  the  legacies 
therein-before  bequeathed.     Lord  Lyndhurst,  C.,  held,  that  the 
latter  words  were  not  inconsistent  with  an  intention  to  charge 
the  real  estate  as  an  auxiliary  fund  ;  observing,  that  courts  of 
equity  had  always  been  desirous  of  sustaining  such  charges  for 
the  benefit  of  creditors  ;  and  the  presumption  in  favour  of  them 
was  not  to  be  repelled  by  anything  short  of  a  clear  and  manifest 
evidence  of  a  contrary  intention. 

And  Sir  L.  Shadwell,  V.  C.,  came  to  a  similar  conclusion  on 
a  special  and  very  inaccurately  framed  will  in  the  case  of 
Graves  v.  Graves  (c)e 

[So,  in  Taylor  v.  Taylor  (d)>  the  same  Judge  decided  that  a  ---  nor  by 
direction  that  all  the  testator's  just  debts  and  funeral  expenses 


should  be  fully  paid  and  satisfied,  was  not  cut  down  by  a  sub-  either  on  Par- 

,          y    *.  A      i    •       ticular  lands, 

sequent  charge  of  specific  sums  on  particular  estates.     And  in 

the  case  of  Forster  v.  Thompson  (e)  it  was  held  that  no  such  -  Or  on  all 

result  followed  from  a  subsequent  charge  of  a  specific  debt  on  ^J^1 
all  the  real  estate. 

Lastly,  in  Jones  v.  Williams  (/),  where  a  testator  began  by  Whether 

directing  his  debts,  funeral  and  testamentary  expenses  to  be  cufar  charge1" 

paid,  and  provided  that  in  aid  thereof  the  purchase-money  of  controls  Pre- 

vioTis  general 

an  estate  called  C.  and  a  debt  due  to  him  from  A.  should  be  charge  depends 

applied  for  that  purpose  ;  and  he  devised  his  property  called 

T.  to  his  wife  and  her  heirs  in  trust  to  sell  and  apply  the  pro- 

ceeds in  further    aid   and  discharge  of  his   debts,  and   then 

devised  other  lands  and  personalty  to  his  wife  and  daughter, 

and  directed  certain  articles  to  be  kept  as  heirlooms  (y),  Sir 

J.  Knight  Bruce  said  that,  without  intimating  either  assent  or 

dissent  as  to  the  cases  of  Douce  v.  Lady  Torrington  and  Palmer 

v.  Graves,  he  was  of  opinion  upon  that  will  that  there  was  at  the 

commencement  of  it,  plainly  expressed,  an  intention  to  charge 

(6)  Price  v.  North;   1  Pbill.  85,  [re-  (e)  4  I).  &  War.  303  ;  see  also  Cross 

versing  the  decision  of  the  Ch.  B.  4  Y.  &  v.  Kennington,  9  Beav.  150  ;  Dormay  v. 

C.  509.]  Borradaile,  10  Beav.  263. 

(c)  8   Sim.    43.     [See  also    Noel    v.  (/)  1  Coll.  156,  8  Jur.  373. 
Weston,  2  V.  &  B.  269.  (g)  A  similar  direction  was  relied  on 

(d)  6  Sim.  246.     See  also  Clifford  v.  by  Sir  L.  Shadwcll  in  Graves  v.  Graves.] 
Lewis,  6  Mad.  33,  ante,  557. 
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OHAP.  XLV. 


Second  excep- 


be  made  by 

the  executors. 


[aii  the  property  with  all  the  debts,  and  that  the  following  parts 
of  the  will  did  not  contain  any  sufficient  indication  of  a 
contrary  intention.  The  point,  however,  was  not  open  to  his 
decision. 

It  would  seem,  therefore,  that  the  controlling  effect  on  a 
general  charge  of  debts  of  a  subsequent  appropriation  of  specific 
parts  of  a  testator's  realty  to  the  payment  of  them  is  not  to  be 
too  readily  relied  on,  unless  an  intention  to  exempt  the  remain- 
ing realty  be  indicated  by  a  context,  or  by  terms  as  strong  as 
tile  express  exception  in  Thomas  v.  BritnellJ\ 

And  here,  it  should  be  observed,  that  the  doctrine  of  the  pre- 
ceding cases  extends  only  to  charges  on  real  estate  created  by 
general  and  ambiguous  expressions;  for,  of  course,  a  clear  and 
explicit  charge  on  real  estate  is  not  liable  to  be  controlled  by  an 
express  appropriation  of  particular  lands  to  the  purpose  (h),  or 
a  qualified  charge  of  the  real  estate  in  the  same  will  (i). 

The  second  exception  to  the  general  rule  under  discussion 
occurs  where  the  debts  are  directed  to  be  "paid  by  executors,  in 
which  case,  unless  land  be  devised  to  them,  it  will  be  presumed 

(,  .  .  ,  ,.,  n  n       i        •,•-,-, 

that  payment  is  to  be  made  exclusively  out  of  funds  which,  by 
law,  devolve  to  the  executors  in  their  respective  character. 

Thus,  in  Brydges  v.  Landen  (k),  where  the  testator  com- 
menced his  will  as  follows  :  —  "  Imprimis,  that  all  my  debts  and 
funeral  charges  and  expenses  be,  in  the  first  place,  paid  by  my 
executrix  hereinafter  named  :  then  as  to  my  real  and  personal 
estate,  I  dispose  of  as  follows;"  and,  after  making  such  dis- 
position, he  charged  and  made  liable  all  his  real  and  personal 
estate,  with  two  sums  of  150/.  to  each  of  his  daughters.  All 
the  cases  were  considered  by  Lord  Thurlow,  who  was  clearly  of 
opinion  that  the  real  estate  was  not  charged. 

It  is  remarkable,  that  this  decision  did  not,  in  some  degree, 
abate  the  confidence  with  which  Sir  R.  P.  Arden,  and  Lord 
Loughborough,  the  former  ;  in  Kightley  v.  Kightley  (I),  and 
Shallcross  v.  Finden  (m),  and  the  latter  in  Williams  v.  Chitty  (n), 
insisted  that  a  general  direction  that  debts  should  be  paid, 
charged  the  real  estate,  inasmuch  as  it  seems  to  have  been 


(h)  Ellison  v.  Mrey,  2  Ves.  568  ;  Coxe 
v.  Bassett,  3  Ves.  155  ;  \Wrigley  v. 
Sykes,  21  Beav.  337.] 

(i)  Crallan  v.  Oulton,  3  Beav.  1. 

(k)  [3  Russ.  346,  n.,  and]  cited  3  Ves. 
550,  [where  it  is  said  that  the  circum- 


stance  that  the  debts  were  to  be  paid 
by  the  executrix  was  considered  very  im- 
portant.] 

(I)  Ante,  557. 

(m)  Ibid. 

(n)  Ibid. 
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decided  by  Lord  Thurlow,  without  allusion  to  the  circumstance,      CHAP.  XLV. 
that  the  direction  to  pay  was  to  the  executors.     The  case  was 
afterwards  followed,  however  (but  with  the  same  apparent  dis- 
regard of  this  peculiarity),  by  Sir  R.  P.  Arden  himself. 

Thus,  in  Keeling  v.  Brown  (6),  the  words  were,  "  Imprimis,  I  Direction  to 
will  and  direct  that  all  my  just  debts  and  funeral  expenses  be  pay  debts  held 
paid  and  discharged  as  soon  as  conveniently  may  be  after  my 
decease  by  my  executrix  and  executors  hereinafter  named.  Item, 
I  give  devise  and  bequeath  unto  J.  all  that  my  messuage,"  &c. ; 
and,  after  other  devises,  and  giving  his  wife  an  estate  for  life  in 
part  of  the  real  estate,  the  testator  appointed  his  wife  and  two 
other  persons  (who  took  no  interest  in  the  real  estate)  executrix 
and  executors.  Sir  R.  P.  Arden,  M.  E,.,  said  he  could  not, 
with  all  the  disposition  he  always  felt  to  give  such  a  con- 
struction to  wills  as  should  make  testators  honest,  construe  this 
into  a  charge  upon  the  real  estate ;  it  would  be  a  violence  to  all 
language,  and  making  a  will  for  the  testator. 

Again,  in  Powell  v.  Robins  (p),  where  a  testator  first  devised 
that  all  his  just  debts  and  funeral  expenses  might  be  satisfied 
and  paid  by  his  executors  therein  named  as  soon  after  his  decease 
as  might  be,  and  then  gave  certain  leasehold  premises  to  his 
wife,  and  afterwards  devised  a  freehold  estate  to  his  son  D.,  and 
appointed  W.  and  Gr.  executors.  Sir  W.  Grant,  M .  R.,  upon 
the  authority  of  Brydges  v.  Landen  (q),  Williams  v.  Chitty  (r), 
and  Keeling  v.  Brown  (s),  held,  that  this  estate  was  not  charged, 
inasmuch  as  110  real  estate  passed  to  the  executors  who  were 
directed  to  pay. 

Again,  in  the  case  of  Willan  v.  Lancaster  (t),  where  a  testator 
directed  that  his  debts  should  be  paid  by  his  executors,  and 
"then"  devised  his  lands,  it  was  contended  that  the  word 
<l  then  "  was  equivalent  to  after  payment  of  the  debts  (u) ;  but 

(o)  5  Yes.  359.  waiter.  Britain,  1  Kee.  206;  (but  where 

(p)  7  Ves.  209.  it  is  observable  that  the  direction  to  the 

(q}  Ante,  564.  executors   to   pay  the    debts,    on  which 

(r)  Ibid.      But   this   was   a  determi-  Lord  Langdale  relied  in  his  judgment, 

nation  the  other  way,  the  direction  being  does  not  occur  in  the  will,  as  reported  :) 

general,   and  not  expressly  to   the  exe-  [and   Wisden  v.  Wisden,   2  Sm.  &  GH£ 

eutors.    Lord  LoughborougNs  arguments  396.] 

at  the  hearing,    indeed,    pointed  to  the  (u)  As  to  this  expression,    see  ante, 

conclusion  that  it  was  not  a  charge  ;  but  557,  Chap.  XXV.  sect.  2,   ad  fin.     The 

he  afterwards  decided  the  contrary,  upon  argument  founded  on  the  word  "then," 

the  authorities.  in  this  case,  very  much  resembles  that 

(s)  Supra.  which  lays   stress  on    the  words   "im- 

(<)  At   the  Rolls,    14th    Nov.    1826,  primis,"    "in   the    first    place,"    as    to 

MS.,   3  Russ.   103.      See  also   Smith-  which  see  ante,  559. 
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CHAP.   XLV. 


Distinction 
where  executor 
is  devisee  of 
real  estate. 


Direction  to 
trustees  for 
sale  (also 
executors)  to 
pay  what 
testator  should 
appoint,  held 
to  extend  to 
debts  directed 
to  be  paid  by 
his  executors. 


Sir  /.  S.  Copley,  M.  R.,  held  that  it  was  merely  used  in  the 
sense  of  further,  and  that  the  debts  were  not  charges  on  the 
real  estate. 

Where,  however,  the  executor  is  devisee  of  real  estate,  a 
direction  even  to  him  to  pay  debts  or  legacies  will  cast  them 
upon  the  realty  so  devised.  Thus,  in  the  early  case  of  Awbrey 
v.  Middleton  (x),  where  a  testator  gave  several  legacies  and 
annuities,  to  be  paid  by  his  executor,  and  then  devised  all  the 
rest  and  residue  of  his  goods  and  chattels  and  estate  (y}  to  his 
nephew  (who  was  his  heir-at-law),  and  appointed  him  executor  of 
his  will ;  [the  will  also  contained  an  express  devise  of  some 
lands  to  another  person ;]  Lord  Cowper  held  the  real  estate 
was  chargeable  with  the  legacies  and  annuities  in  aid  of  the 
personal  estate. 

So,  in  the  case  ofAlcock  v.  Sparhawk  (z),  the  testator  devised 
certain  lands  to  A.  (his  heir-at-law)  and  his  heirs ;  he  then  gave 
a  legacy  to  B.  to  be  paid  by  his  executor  within  five  years  after 
his  decease ;  and  appointed  A.  sole  executor  of  his  will,  desiring 
him  to  see  the  will  performed ;  it  was  held  that  the  legacy  was 
charged  upon  the  land  devised  to  A. 

So,  in  Barker  v.  Duke  of  Devonshire  (a),  where  a  testator 
devised  all  his  real  and  personal  estate  unto  and  to  the  use  of 
several  persons,  their  heirs,  &c.,  in  trust  by  sale  or  mortgage 
thereof  to  pay  ivhatsoever  he  should  thereafter  by  will  or  codicil 
appoint.  He  then  appointed  these  persons  his  executors,  and 
proceeded  to  direct  that  his  just  debts,  funeral  expenses,  fyc. 
should  be  paid  by  his  executors,  and  devised  the  residue  of  his 
estate  (after  giving  several  specific  legacies)  to  his  son.  Sir  W. 
Grant  held,  that  this  authorized  a  sale  for  the  payment  of 
debts,  though  it  was  contended  that  the  direction  being  to  the 
executors,  shewed  the  intention  of  the  testator  to  confine  it  to 
personal  estate. 

Again,  in  the  case  of  Henvell  v.  Whitaker  (b),  where  a  testator 
directed  that  all  his  just  debts  and  funeral  expenses  should  be 


(x)  2  Eq.  Ca.  Ab.  497,  pi.  16,  Yin. 
Ab.  Charge  (D),  pi.  15. 

(y)  As  to  the  operation  of  this  word 
to  carry  the  real  estate,  [and  as  to  the 
controlling  effect  on  words  prim  a  facie 
including  realty  of  appointing  the  devisee 
executor,  see  ante,  Chap.  XXII.] 

(z)  2  Vern.  228,  1  Eq.  Ca.  Ab.  198, 
pi.  4.  See  also  Goodright  d.  Phipps  v. 
Allen,  2  W.  Bl.  1041;  Doe  d.  Pratt  v. 


Pratt,  6  Ad.  &  Ell.  180  ;  [Elliott  v. 
Hancock,  2  Vern.  143  ;  and  of  course 
the  construction  is  not  varied  by  the 
renunciation  of  the  probate  by  the  person 
named  executor,  Lypet  v.  Carter,  1  Yes. 
499 ;  and  per  Lord  Thurlow,  1  Yes. 
jun.  446.] 

(a)  3  Her.  310. 

(b)  3  Russ.  343.      See  also  Dover  v. 
Gregory,  10  Sim.  393. 
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paid  by  his  executor  thereinafter  named,  and  then  gave  all  his  CHAP.  XLV. 
real  and  personal  estate  to  his  nephew  A.,  his  heirs,  executors, 
administrators  and  assigns,  and  appointed  him  executor :  Sir 
J.  Leachy  M.  R.,  decided,  that  the  direction  to  the  nephew  to 
pay  the  debts  operated  to  charge  all  the  property,  both  real  and 
personal,  which  he  derived  under  the  will. 

[So,  in  the  case  of  Cross  v.  Kennington  (c),  where  a  testator  Debts  charged 
began  aby  directing  his  debts  and  funeral  and  testamentary  Action  t<f 
expenses  to  be  first  duly  paid,  and  then  devised  a  real  estate  to  executors,  who 
his  executors,  and  gave  divers  legacies  which  he  directed  to  be  seeSj  to  pay 
paid  by  his  executors  in  six  months  after  his  decease  if  the  them- 
money  could  be  got  in :  and  the  testator  then  proceeded  to 
give  a  number  of  pecuniary  legacies  and  charged  his  executors 
with  the  payment  thereof;  and  subsequently  gave  the  residue 
of  his  real  and  personal  estate  to  A.  and  B.,  whom  he  appointed 
his  executors.     Lord  Langdale,  M.  B.,  held,  that  the  legacies 
were  charged  on  the  real  estate. 

And  even  where  the  land  is  devised  to  the  executors  upon  Same  rule 
trust  for  other  persons,  it  seems  the  effect  is  the  same.  Having 
the  estate,  and  being  charged  with  the  payment  of  the  debts,  trust. 
they  are  to  consider  the  creditors  as  having  the  first  claim  upon 
the  trust.  Thus,  in  the  case  of  Dormay  v.  Borradaile  (d}3  where 
a  testator  commenced  by  giving  all  his  property  to  his  wife :  he 
next  appointed  her  and  two  others  executors,  and  "  to  them  his 
executors "  gave  certain  real  estates  in  trust  for  his  wife  and 
children,  and  concluded  thus,  "  my  executors  are  charged  with 
the  payment  of  my  just  debts/'  Lord  Lang  dale  y  M.  B.,  held, 
that  the  real  estates  were  charged  with  the  debts. 

This  is  perhaps  an  extension  of  the  rule  laid  down  in  the  Remark  on 
former  cases  ;  but  it  appears  to  agree  with  a  remark  of  Sir  W. 
Grant,  who,  in  Powell  v.  Robins  (e),  in  which  the  specific  devise 
to  the  son  D.  was  followed  by  a  gift  of  the  residue  of  the  real 
and  personal  estate  to  W.  and  G.  (whom  he  appointed  execu- 
tors), upon  certain  specified  trusts,  expressly  declared  that  his 
decision  proceeded  on  the  idea  that  there  was  no  real  estate  but 
what  was  devised  to  the  son.] 

It  is  difficult  to  reconcile  with  this  line  of  authorities  the  case 


[(c)  9  Beav.  150.     See  also  Ham*  v.  James,  2  Y.  &  C.  C.  C.  301. 

WatJcins,  Kay,  438;  Oattimore  v.  Gill,  (d)  10  Beav.  263.     See  also  Hartland 

2  Sin.  &  Grif.  158  ;  Preston  v.  Preston,  v.  Murrett,  27  Bear.  204. 

2  Jur.  N.  S.  1040  ;  but  see  Symons  v.  (e}  7  Ves.  211  a,  ante,  565.] 
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Remark  on 
Parker  v. 
Fearnley. 


Effect  where 
debts  are  to  be 
paid  by  tenant 
in  tail,  &c. 


Where  by 
-tenant  for  life. 


of  Parker  v.  Fearnley  (/),  where  a  testatrix,  having  directed 
legacies  to  be  paid  by  her  executor,  to  whom  she  devised  all  her 
real  estates  in  fee,  and  also  the  residue  of  her  personalty,  after 
payment  of  her  debts  and  funeral  expenses,  Sir  /.  Leach,  V.  C., 
held,  that  the  pecuniary  legacies  were  not  charged  on  the  real 
estate  devised  to  the  executor. 

As  this  case  was  prior  to,  it  must  be  considered  as  overruled 
by  Henvell  v.  Whitaker  [and  the  subsequent  cases  cited  above], 
with  which  it  is  clearly  inconsistent.  Neither  Awbrey  v.  Mid- 
dleton  nor  Alcock  v.  Sparhawk  was  cited  to,  or  noticed  by,  the 
Vice-Chancellor. 

And  the  circumstances  that  the  estate  given  to  the  devisee  is 
an  estate  tail,  and  the  direction  to  pay  the  debts  is  connected 
by  juxtaposition  with  the  bequest  of  the  personalty  and  the 
appointment  of  executor,  and  separated  by  several  intervening 
sentences  from  the  devise  of  the  lands,  are,  it  seems,  immaterial. 
Thus,  in  Clowdsley  v.  Pelham  (g),  where  a  testator  devised 
land  to  A.  and  the  heirs  of  his  body,  remainder  over ;  and  in 
another  part  of  his  will  gave  to  A.  all  the  personal  estate,  and 
appointed  him  executor,  witting  him  to  pay  the  testator's  debts ; 
it  was  held  that  the  real  estate  was  charged. 

It  is  not  equally  clear,  however,  that  a  direction  to  an 
executor  to  pay  debts  would  have  the  effect  of  charging  lands 
devised  to  him  for  life  only.  Undoubtedly,  in  Finch  v.  Hatters- 
ley  (h}}  the  real  estate  was  held  to  be  charged  under  circum- 
stances of  this  nature ;  but  it  does  not  appear  that  the  fact  of 
the  executrix  being  a  devisee  for  life  of  the  real  estate  had  any 
influence  upon  the  Court ;  and  as  the  case  was  decided  when  a 
general  direction  to  an  executor  to  pay  debts  might  possibly 
have  been  considered  sufficient  to  charge  them  upon  real  estate 
not  devised  to  the  executor  (the  doctrine  upon  the  subject  being 
more  lax  and  the  distinctions  less  denned  than  at  present),  the 
case  cannot  be  relied  on  as  an  authority  on  the  point  above 
suggested.  [The  case  of  Doe  d.  Ashby  v.  Baines  (i}}  in  which  it 
was  decided  under  similar  circumstances  that  the  real  estate 
was  not  charged  with  debts,  is  not  more  satisfactory  as  an 
authority  on  the  point;  the  Court  of  Exchequer  in  that  case 
appearing  to  deny  the  efficacy  in  any  case  of  a  direction  to  the 


(/)  2  S.  &  St.  592. 
(g)  I  Vern.  411,  1  Eq.  Ca.  Ab.  193, 
pi.  2. 


(h)  3  Russ.  345,  n. 
[(*)  2  C.  M.  &  R.  23. 
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devised  to  him.     None  of  the  cases  in  Chancery  noticed  above 

were  cited  in  this  case.     However,  in  the  recent  case  of  Harris 

v.  Watkins  (K),  Sir  W.  P.  Wood,  V.  C.,  though  he  said  it  might 

be  argued  that  it  was  not  a  probable  intention  of  the  testator 

to  effect  a  charge  on  a  life  estate  by  such  a  direction ;  yet  as 

the  executor  had  an  absolute  interest  in  the  residuary   real 

estate,  as  well  as  a  life  interest  in  a  specific  portion,  decided 

that  both  were  charged  with  debts.     And  in  Cook  v.  Dawson  (I), 

under  a  direction  to  the  executrix  to  pay  the  debts,  followed  by 

a  devise  to  her  for  life,  Sir  /.  Romilty,  M.  R.,  while  holding  that 

the  fee  was  not  charged,  expressed  a  clear  opinion  that  the  life 

estate  was.] 

It  is  quite  clear,  however,  that  a  limited  estate  devised  to  Effect  where 
one   of  several   executors   in  the  testator's  lands  will  not  be  ^SJSJ-0*? 
charged  with  debts,  under  a  direction  to  the  executors  to  pay  executors. 
them(m).     Indeed,    such   is   clearly  the  rule    even  where   an 
estate  in  fee  is  devised  to  one  of  several  executors. 

Thus,  in  the  case  of  Warren  v.  Davies  (n),  where  a  testator 
directed  that  his  debts  and  legacies,  funeral  expenses  and 
testamentary  charges,  should  be  paid  by  his  executors  therein- 
after named;  and,  after  directing  certain  real  estates  to  be 
sold  by  his  executors  on  the  decease  of  his  wife,  he  devised 
certain  messuages  and  lands  to  his  son  Thomas  Davies,  in  fee,, 
and  gave  him  the  residue  of  his  real  and  personal  estate.  The 
testator  appointed  Thomas  Davies  and  another  executors.  Sir 
/.  Leach,  M.  E.,  held,  that  the  estate  devised  to  Thomas 
Davies  was  not  to  be  considered  as  charged  with  the  debts  and 
legacies  directed  to  be  paid  by  the  executors,  merely  because 
the  devisee  happened  to  be  one  of  the  executors.  And  the 
same  rule  seems  to  have  been  acted  upon  by  the  same  learned 
Judge,  though  without  any  distinct  recognition  of  this  ground 
of  decision,  in  the  subsequent  case  of  Wasse  v.  Helsington  (o). 

[But  if  a  testator  commences  his  will  with  a  direction  that  Where  direc- 
his  debts  and  legacies  shall  be  paid  by  his  executors  and  then  ^  j£  e*ecu- 
goes  on,  without  any  intermediate  gift,  to  say,  "  and  subject  debts  is 

/.  .  7   T  T,    ,,  -T  r,  followed  by  a 

as   aforesaid  I  give  all  the   residue  of  my  real  estate  to  A.  devise  to  one  of 
(who   is   a  stranger  or  one  of  several  co-executors),  the  real  tbem  "sub- 

ject  as  afore- 
said." 

[(/„•)  Kay,  438,  417.  359. 

(1)  7  Jur.  N.  S.  130.]  (n)  2  My.  &  K.  49. 

(m)  See  Keeling  v.    Brown,   5   Yes.  (o)  3  My.  &  K.  495. 
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CHAP.  XLV.  [estate  will  be  charged  with  debts  and  legacies ;  since  there  is 
no  other  way  of  giving  a  sense  to  the  words  "  subject  as 
aforesaid"  (/?).] 

Where  a  testator  gives  his  real  and  also  his  personal  estate, 
after  payment  of  debts,  &c.,  it  is  sometimes  a  question  whether 
these  words  extend  to  charge  both  the  preceding  subjects  of 
gift,  or  apply  only  to  the  immediate  antecedent,  namely,  the 
personal  estate. 

Thus,  in  the  case  of  Withers  v.  Kennedy  (q),  where  a  testator, 

after  bequeathing  to  his  wife  certain  effects,  gave,  devised  and 

bequeathed  all  his  freehold,    copyhold,   and  leasehold   estates 

whatsoever  and  wheresoever,  and  all  the  residue  of  his  personal 

Whether  estate  and  effects  after  payment  of  his  just  debts  and  funeral 

to  several  &  S  expenses,  and  the  charges  of  proving  his  will,  and  of  carrying  the 

preceding          trusts  thereof  into  execution,  to  trustees,  their  heirs,  executors, 

subjects  of  dis-  ,     .    . 

position.  and  administrators,  upon  trust  for  his  wife  for  life,  with  other 

limitations  over;  it  was  contended,  that  the  personal  estate 
being  the  natural  fund  for  the  payment  of  debts,  it  was  a  more 
obvious  and  natural  construction  to  refer  these  words  to  the 
immediate  rather  than  the  more  remote  antecedent ;  that  more 
remote  antecedent  being  a  species  of  property  not  legally  liable 
to  debts;  but  Sir  J.  Leach,  M.  R,.,  though  he  admitted  that  the 
expression  in  the  will  afforded  some  colour  to  this  argument, 
considered  that,  in  plain  construction,  the  words  in  question 
were  to  be  referred  to  the  freehold,  copyhold,  and  leasehold  pro- 
perty, as  well  as  to  the  personal  estate.  His  Honor  considered 
it  to  be  an  objection  to  the  opposite  construction,  that  it 
imputed  to  the  testator  the  intention  of  exempting  his  leaseholds 
from  the  payment  of  his  debts,  &c.,  which  species  of  property 
was  by  law  subject  to  them. 

[So,  in  the  case  of  Moores  v.  Whittle  (r),  which  perhaps 
admitted  of  less  doubt,  in  which  a  testator  gave  to  his  daughter 
C.  as  long  as  she  continued  unmarried  all  his  copyhold  estates 
at  P.,  and  also  all  his  live  and  dead  stock,  household  furniture, 
monies  and  securities  for  money  and  farming  gear  of  every 
description  after  payment  of  his  just  debts,  funeral  expenses,  and 
the  costs  of  proving  his  will;  and  if  C.  should  marry,  then  the 
whole  of  the  estates  above  described,  together  with  the  live  and 

[(p).Dowlinff  v.   Hudson,  17  Beav.  [(r)  22  L.  J.  Ch.  207.     See  also  Jones 

248.]  v.  Price,  11  Sim.  557  ;  Preston  v.  Pres- 

(5)  2  My.  &  K.  607.  ton,  2  Jur.  N.  S.  1040.] 
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[dead  stock,  household  furniture,  farming  implements  and  goods  CHAP.  XLV. 
to  be  sold,  and  the  proceeds  divided  as  therein  mentioned  :  Sir 
/.  Parker j  V.  C.,  considering  that  the  rule  of  the  Court  was  to 
enlarge  rather  than  to  narrow  a  charge  of  debts,  and  that  the 
testator  had  in  the  subsequent  parts  of  his  will  dealt  with  the 
whole  property  as  one  mass,  held  the  copyholds  to  be  charged 
with  the  debts.] 

In  Kidney  v.  Coussmaker  (s),  the  question  was  much  con- 
tested, whether,  where  a  testator  devises  lands  in  trust  to  be 
sold,  declaring  that  the  produce  shall  go  in  the  same  manner 
as  the  personal  estate,  and  then  bequeaths  the  personalty, 
( '  after  payment  of  his  debts/'  the  produce  of  the  real  estate 
was  by  these  words  (which  were  clearly  inoperative  in  regard  to 
the  personalty)  charged  with  the  debts.  It  was  not  necessary 
to  decide  the  point ;  [which,  however,  has  since  been  decided 
in  the  affirmative  (£).] 

Here  it  may  be  observed,  that,  in  construing  provisions  for  Charge  of 
payment  of  debts,  the  Courts  are  averse  to  an  interpretation  j^ave  con. 
which  would  restrict  the  provision  to  debts  subsisting  at  a  given  tracted." 
period  during  the  life  of  the  testator  ;  and  therefore,  although 
words  in  the  present  tense  generally  refer  to  the  time  of  making 
the  will  (u),  yet  it  has  been  held,  that  a  charge  of  all  the  debts, 
"I  have  contracted  since  1735,"  extended  to  future  debts  (#) ; 
[and  in  like  manner  where  a  testator  charged  his  real  estate  with 
his  debts,  adding  "of  which  I  shall  leave  an  account,"  but 
neglected  to  enumerate  all,  yet  all  were  held  to  be  charged  (y).'] 

It  has  sometimes  been  made  a  question,  whether  the  same  Whether  same 
words  which  will  charge  real  estate  with  debts  will  suffice  to  words  wm 

.  .  n  charge  legacies 

onerate  it  with  legacies ;  or  whether,  in  order  to  throw  legacies  as  debts. 
upon  the  land,  a  clearer  manifestation  of  intention  is  not  requi- 
site. Sir  R.  P.  Arden,  M.  R.,  and  Lord  Loughborough,  were 
long  at  issue  upon  the  point ;  the  former  maintaining,  and  the 
latter  denying,  the  distinction  (z),  which,  however,  did  not 
originate  with  Sir  R.  P.  Arden ;  for  it  is  to  be  traced  in  the 
early  case  of  Davis  v.  Gardiner  (a),  where  the  testator  com- 

(s)  1  Ves.  jun.  436  ;  S.  C.  in  D.  P.  7  (x)  Bridgman  v.  Dove,  2  Atk.  201. 

B.  P.  C.  Toinl.  573.     See  also  2  Ves.  jun.  [(y)  Dormay  v.  Borradaile,  10  Beav. 

267.  263.] 

[(t)  Soames  v.  Robinson,  1  My.  &  K.  (z)  Kightley  v.  Kightley,  2  Ves.  jun. 

500  ;  ShaTcels  v.  Richardson,  2  Coll.  31 ;  328  ;   Williams  v.  Chitty,  3  Ves.  551  ; 

In  re  Woollartfs  Trust,  18  Jur.  1012  ;  Keeling  v.  Brown,  5  Ves.  361. 

Bright  v.  Larcher,  3  De  Gr.  &  J.  148.]  (a)  2  P.  W.  187. 

(u)  Ante,  Vol.  I.  p.  2&9. 
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"  As  to  my 
worldly  estate, 
after  my 
debts  and 
legacies  paid." 


As  to  distinc- 
tion between 
debts  and 
legacies. 


Whether  giv- 
ing legacies, 
and  then  the 
rest  of  the  real 
and  personal 
estate,  charges 
the  legacies. 


Blending  real 


mcnced  his  will  thus :  f c  As  to  my  worldly  estate,  I  dispose  of 
the  same  as  follows,  after  my  debts  and  legacies  paid ;"  and 
then  gave  several  legacies,  adding,  "  After  all  my  legacies  paid, 
I  give  the  residue  of  my  personal  estate  to  my  son/'  and  then 
devised  his  lands  :  and  Lord  Macclesfield  held,  that  the  legacies 
were  not  a  charge  upon  the  realty ;  his  Lordship  observing, 
that  "  as  plain  words  are  necessary  to  disinherit  an  heir,  so 
words  equally  plain  are  requisite  to  charge  the  estate  of  an  heir, 
which  is  a  disinherison  pro  tanto."  In  a  note  to  this  case,  the 
reporter  adds,  that,  if  there  had  been  a  want  of  assets  for  the 
payment  of  debts,  it  seems  that  the  land  would  have  been 
charged  therewith. 

The  distinction  in  question  appears  to  have  been  a  natural 
consequence  of  the  extreme  length  which  the  Courts  had  gone 
in  holding  debts  to  be  charged  by  loose  and  equivocal  expres- 
sions, the  unfairness  of  which,  when  applied  to  legacies,  became 
apparent,  "  there  being  no  reason  (as  Sir  R.  P.  Arden  has 
observed),  why  a  specific  devise  should  not  take  effect  as  much 
as  a  pecuniary  one  "  (b) . 

In  Trott  v.  Vernon  (c),  however,  and  several  of  the  other 
cases  before  stated  (d),  in  which  debts  and  legacies  were 
coupled  in  one  clause,  there  is  no  mention  of  any  such  dis- 
tinction; and  [the  doctrine  of  the  later  cases,  including  one 
of  the  highest  authority,  is  to  reject  all  distinction  between 
them.] 

Thus,  in  Hassel  v.  Hassel  (e),  where  the  testator  devised 
and  bequeathed  certain  legacies,  and  then  gave,  devised,  and 
bequeathed  all  his  real  and  personal  estate  not  thereinbefore 
disposed  of;  Lord  Bathurst  held  that  the  legacies  were  charged 
upon  the  real  estate. 

And  Lord  Hardwicke,  in  Brudenell  v.  Boughton  (/),  seems  to 
have  thought  that  where  a  testator  gave  certain  legacies,  and 
then  the  rest  of  his  estate,  real  and  personal,  to  A.,  whom  he 
appointed  executor,  the  legacies  were  charged  upon  the  land; 
but  the  case  was  not  decided  on  this  point. 

So,  in  the  case  of  Bench  v.  Biles  (g),    where    the  testator 


(b)  3  Ves.  739. 

(c)  Ante,  555. 

(d)  Ibid.       [See    also    TompUns    \. 
TompUns,    Pr.    Ch.    397  ;    Alcock    v. 
SparhawJc,  2  Vern.  228  ;  Cross  v.  Ken- 
nington,  9  Beav.  150  ;  Bright  v.  Larckci; 


3DeG.&  J.  148.] 

(e)  2  Dick.  527.     [See  also  Smith  v. 
Butter,  1  Jo.  &  Lat.  692.] 

(f)  2  Atk.  268,  referred  to  ante,  Vol. 
I.  p. '88. 

()  4  Mad.  187. 
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gave  all  his  real  and  personal  estate  to  his  wife  for  life,  and,      CHAP.  XLV. 

after   her   decease,   gave    various   legacies,    and    all   the    rest,  and  personal 

residue  and  remainder  of  his  real  and  personal  estate,  he  gave,  es  a  et°£et  eu 

devised  and  bequeathed  to  his  nephews  P.  and  W.,  share  and 

share  alike,  their  heirs,  executors,  administrators  or  assigns  for 

ever.      The  case  of  Awbrey  v.  Middleton  (h)  was  cited  as  an 

authority  that  the  legacies  were  charged  :  and  Sir  John  Leach, 

V.  C.,  decided  accordingly,  considering  the  intention  in  favour 

of  the  legatees  to  be  clearer  than  in  the  cited  case.      "  The 

testator,"  he  said,  "  here  gives  all  his  real  and  personal  estate 

to  his  wife  for  life,  blending  them  together  as  one  fund  for  her 

use,  and,  after  her  death,  he  gives  several  pecuniary  legacies, 

and  then  the  rest,  residue  and  remainder  of  his  real  and  per- 

sonal estate  to  his  nephews.     He  plainly  continues  after  his 

death  to  treat    them    as    one   fund,    '  the    rest,   residue   and 

remainder  '  of  which,  after  payment  of  his  legacies,  is  to  go 

to  his  nephews/' 

It  should  be  remarked,  however,  that  mAivbrey  v.  Middleton,  Remarks  upon 
the  executor,  being  the  devisee  of  the  real  estate,  was  expressly 
directed  to  pay  the  legacies  and  annuities,  which  has  always 
been  held  sufficient  to  charge  the  real  estate. 

The  case  of  Hassel  v.  Hassel(i),    though  not  cited,  more  Case  of  Hassel 
closely  resembles  Bench  v.  Biles  ;  but  even  that  was  rather  Vt  Hassel> 
stronger  in  favour  of  the  charge,  from  the  circumstance  of  there 
being  no  precedent  gift  affecting  the  real  estate  (unless  the 
legacies  were  so  considered),  to  which  the  words  "  not  herein- 
before disposed  of  3}  could  be  referred,  though  this  expression 
might  have  been  taken  to  apply  exclusively  to  the  personalty, 
referendo   singula  singulis.     In  Bench  v.  Biles,  on  the  other 
hand,  the  words  "  rest  and  residue  "  might  have  had  reference 
to  the  precedent  devise  of  the  real  estate  to  the  wife  for  life  (k). 

That  a  bequest  of  legacies,  followed  by  a  gift  of  all  the  residue  Whether  the 
of  the  testator's  real  and  personal  estates,  operates  to  charge  f^j^S1®,, 
the  entire  property  with  the  legacies,  was  again  decided  by  Sir  after  bequeath- 


/.  Leach,  in  Cole  v.  Turner  (1)  ;  to  which  may  now  be  added  -the  charges  ads. 
case  of  Mirehouse  v.  Scaife  (m),  where  a  testator,  after  bequeath- 
ing certain  pecuniary  legacies,  declared  his  will  to  be,  that  all 
his  debts  and  all  the  above  legacies  should  be  paid  within  six 

A)  Ante,  566.  435.] 

i)  Ante,  572.  (I)  4  Russ.  376. 

'(&)  See  also  Francis  v.  Clemow,  Kay,  (m)  2  My.  &  Cr.  695. 
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CHAP.  XLV.  months  after  his  decease  ;  and  all  the  residue  of  his  estate,  both 
real  and  personal,  lands,  messuages  and  tenements,  the  testator 
gave  to  A.,  by  her  to  be  freely  possessed  at  his  decease.  It  was 
held  by  Lord  Cottenham  that  by  these  words  the  real  estate 
was  charged,  as  well  with  the  legacies  as  the  debts.  [His 
Lordship  observed,  that  the  blending  of  the  real  and  personal 
estate,  and  the  gift  of  the  residue  of  both  following  a  direction 
to  pay  debts  and  legacies,  relieved  the  case  from  the  question 
discussed  by  Lord  Rosslyn  and  Lord  Alvanley  in  Williams  v. 
Chitty  and  Keeling  v.  Brown,  as  to  whether  words  admitted  to 
be  sufficient  to  charge  lands  with  debts,  ought  to  be  held 
sufficient  to  charge  them  with  legacies.] 

It  is  worthy  of  remark,  that  neither  in  this  case,  nor  in  Cole 
v.  Turner,  was  there  any  specific  devise  of  real  estate  to  which 
the  term  "  residue  "  might  be  referred  (ri) :  [but  in  the  case  of 
Francis  v.  Clemcw  (o),  where  a  testator,  after  directing  payment 
of  his  debts,  bequeathed  certain  legacies,  and  then  devised  some 
parts  of  his  real  estate,  and  gave  "all  the  rest,  residue  and 
remainder  of  his  estate  and  effects,  both  real  and  personal/'  to 
A.,  whom  he  appointed  executor.  Sir  W.  P.  Wood,  V.  C.,  on 
the  authority  of  Bench  v.  Biles,  held  that,  notwithstanding  the 
previous  devises,  the  legacies  were  charged  on  the  real  estate  by 
force  of  the  residuary  gift. 

Finally,  in  the  case  of  Greville  v.  Browne  (p),  where  a  testator 
after  bequeathing  an  annuity  and  some  pecuniary  legacies,  gave 
"  all  the  rest  residue  and  remainder  of  any  property  he  might 
die  possessed  of  or  entitled  to  of  what  nature  soever/'  to  his 
son,  it  was  held  in  D.  P.  that  the  legacies  were  charged  on  the 
real  estates.  There  was  no  previous  devise  of  real  estate  ;  but 
it  was  laid  down  in  the  most  general  terms,  that  where  there  is 
a  bequest  of  legacies  followed  by  a  gift  of  the  residue  of  the 
testator's  property  real  and  personal,  the  legacies  are  charged 
on  the  realty;  and,  as  had  previously  been  held  by  Sir 
W.  P.  Wood(q),  that  the  principle  of  the  decisions  was  the 
same  in  the  case  of  legacies  as  in  that  of  debts.  And  it  was 

[(n)  In  Mirehouse  v.  Scaife  there  was  devisee  being  executor  as  material :  sed. 

a  devise  of  a  field  called  (Kllfoot ;  but  it  qu.). 

did  not  appear  whether  it  was  freehold  or  (p)  7  H.  of  L.  Ca.  689,   5  Jur.  N.  S. 

leasehold.  849  ;  dissentiente  Lord  Wensleydale.  See 

(o)  Kay,   435.     See  also   Wheeler  v.  also  Thorman  v.  Hilhouse,  5  Jur.  N.  S. 

Howdl,    3   Kay  &  J.  198  (where    the  563. 

V.  C.  appears  to  treat  the  fact   of  the  (q)  Wheeler  v.  Howell,  3  Kay  &  J. 

198. 
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[said  that  in  reading  a  devise  of  real  estate  to  one  person,  and  of     CHAP.  XLV. 

personal  legacies  to  another,  and  of  the  residue  of  the  real  and 

personal  property  to  a  third  person,  there  might  be  a  mode  of 

interpreting  it,  reddendo  singula  singulis,  meaning  to  give  the 

rest  of  the  personal  property  to  one  person,  and  the  rest  of  the 

realty  to  another.     But  that  was  not  the  natural  meaning  of  the 

words. 

But  the  mere  joining  in  one  devise  or  bequest  of  the  real  and  Legacies  not 
personal  estate  is  not  of  itself  enough  to  charge  legacies  on  real  reah^by  join- 
estate.     In  all  the  cases    some  other  circumstance  has  been  ing  realty  and 
involved  leading  to  that  conclusion  (r).   Neither  will  legacies  be  same  gift. 
charged  on  real  estate  by  a  will  which  gives  the  whole  real  and 
personal  estate  to  trustees  and  executors  for  the  maintenance 
and  education  of  the  testator's  infant  son  and  daughters,  fol- 
lowed  by   a    provision,   that   as   they   attained   majority,    his 
property,  real  and  personal,  should  be  divided  as  follows,  viz., 
a  legacy  of  100?.  to  his  son,  and  his  property  at  G.  amongst  his 
daughters  (s).~\ 

Where  a  testator  has  manifested  an  intention  to  charge  his  Whether 
real  estate  with  the  payment  of  either  debts  or  legacies,  the 
question  sometimes  arises,  whether  such  charge  extends  to  the  lands  specifi- 
specific  as  well  as  the  residuary  lands,  or  is  confined  to  the  latter. 

As,  in  Spong  v.  Spong  (t),  where  a  testator,  after  specifically 
devising  certain  lands  to  A.  and  other  persons,  and  charging 
his  real  and  personal  estate  with  his  legacies,  and  then  be- 
queathing some  pecuniary  legacies,  gave  the  residue  of  his  real 
and  personal  estate  to  A.  The  House  of  Lords,  reversing  a 
decree  of  the  Exchequer,  held  the  legacies  not  to  be  charged 
upon  the  lands  specifically  devised;  for  that,  in  construing 
charges  of  this  nature,  specific  and  residuary  devises,  though, 
for  many  purposes,  governed  by  a  common  principle,  were  to 
be  distinguished ;  especially  as,  in  the  case  under  consideration, 
the  testator  had  shewn  such  a  distinction  to  be  in  his  view  by 
devising  particular  lands  to  the  person  whom  he  made  residuary 
devisee. 

[So  in  Conron  v.  Conron  (u),  where  the  testator  by  will  dated 
in  1836,  after  making  certain  specific  devises  and  bequests, 
and  giving  certain  general  pecuniary  legacies,  charged  "  all  his 

[(7-)  See  Nyssen  v.  Gretton,  2  Y.  &  C.  (t)  1  You.  &  J.  300,  3  Bli.  N.  £  «4,  1 
222.  D.  &  Cl.  365. 

(*)  Bentley  v.  Oldfidd,  19  Beav.  225.]          [(u)  7  H.  of  L.  Ca.  168. 
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[real  and  chattel  estates  and  property  of  every  description/'' 
with  payment  thereof;  and  subsequently  devised  "all  the 
residue  of  all  his  real  and  freehold  estates,  goods,  and  effects 
of  every  kind  "  to  A.  in  fee ;  it  was  held  in  the  House  of  Lords 
that  the  charge  of  legacies  did  not  extend  to  the  specifically 
devised  estates.  "The  true  rule,"  said  Lord  Cranworth, 
"  deducible  from  Spong  v.  Spong,  is  that  a  mere  charge  of 
legacies  on  the  real  and  personal  estate  (and  '  on  all  the  real 
and  personal  estate '  must  mean  exactly  the  same  thing)  does 
not  of  itself  create  a  charge  on  any  specific  devise  or  bequest. 
I  think  that  the  rule  is  a  very  reasonable  one,  and  is  likely  to 
be  in  general  conformable  to  the  intentions  of  testators." 

Both  these  cases  occurred  under  the  old  law.  Since  the 
statute  1  Viet.  c.  26,  the  same  result  would  follow  a  fortiori. 

And  here  may  be  mentioned  a  case  where,  after  several 
specific  devises  there  followed  a  residuary  devise  subject  to  a 
clear  charge  of  debts,  and  by  codicil  the  testator  specifically 
devised  a  house  to  his  daughter,  "  it  being  his  wish  that  she 
should  reside  therein  if  she  should  think  fit."  It  was  held  by 
the  M.  R.  that  the  house  was  exempted  from  the  charge  (#).] 

It  may  here  be  observed,  that,  under  a  charge  of  legacies, 
annuities  will  generally  be  included  (y),  unless  the  testator 
manifests  an  intention  to  distinguish  them  (z),  as  by  sometimes 
using  both  words  (a). 

II.  It  is  clear,  that  a  devise  of  the  rents  and  profits  of  land 
is  equivalent  to  a  devise  of  the  land  itself,  and  will  carry  the 
legal  as  well  as  beneficial  interest  therein  (b)  \  but  the  question 
which  has  chiefly  given  rise  to  perplexity  in  reference  to  these 
words  is,  whether  a  direction  or  power  to  raise  money  out  of  the 
rents  and  profits  authorizes  a  sale  (c);  the  doubt  being,  whether, 


[(x)  Wheeler  Y.    Claydon,   16  Beav. 
169. 

(g)  Duke  of  Bolton  v.   Williams,  2 
Yes.  jun.  216,  cit.  ;    Sibley  v.   Perry, 
7  Yes.  522  ;  Bromley  v.  Wright,  7  Hare, 
334 ;    Ward    v.   Grey,    26  Beav. 
MvUin*  v.  Smith,  1  Dr.  &  Sm.  204.] 

(z)  Shipperdscm  v.  Tower,  1  Y.  &  C. 

C.  C.  441. 

(a)  See  Nannock  Y.  Horton,  7 
391.     [Woodhcad  r.  Turner,  4  De  GK 
&  S.  429.    But  see  Heath  v.  Westm,  3 

D.  M.  k  Q.  601 ;    Ward  v.   Grey,  26 
Bear.  485.] 


•  (&)  Johnson  v.  Arnold,  1  Yes.  171  : 
Baine*  v.  Dixon,  ib.  42  ;  Doe  v.  Lake- 
man,  2  B.  &  Ad.  42 ;  [and  see  ante,  Chap. 
XXIY.  ad  fin. 

(c)  An  express  prohibition  against  a 
sale  would  generally  include  a  mortgage 
or  other  virtual  alienation  of  the  estate. 
See  Bennett  r.  Wyndham,  23  Beav.  521. 
A  sale  is  of  course  excluded  where  the 
expression  is  "  annual  rents  and  profits," 
Manh  T.  Marsh,  2  Jur.  N.  S.  348  ; 
Forles  v.  Richardson,  11  Hare,  354; 
Scott  T.  dementi,  8  Ir.  Ch.  Eep.  1.] 
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in  such  cases,  the  testator  or  settlor,  by  the  words  "  rents  and  CHAP.  XLV. 
profits,"  means  the  annual  income  only,  according  to  their 
ordinary  and  popular  signification,  or  uses  the  phrase  in  a  more 
comprehensive  sense,  as  designating  the  proceeds  or  "  profits  " 
of  the  inheritance,  and,  therefore,  as  impliedly  conferring  a 
power  to  dispose  of  such  inheritance. 

[From  the  earliest  times  a  sale  has  been  admitted]  where  the  Where  it 
purpose  was  to  pay  debts  and  legacies  (d),  or  to  raise  a  portion  '™le  ?nr 
by  a  definite  period,  within  which  it  could  not  be  raised  out  of 
the  annual  rents  (e) ;  and  this  rule  was  extended  by  Lord  Hard-  where 
ivicke  to  a  case  in  which  the  portions,  being  payable  in  such  fixecTfor  pay-18 
manner  as  a  third  person  should  appoint,  might  have  become  meat. 
payable  within  a  definite  time  (/). 

[And  notwithstanding  a  different  opinion  extra-judicially  ^iere  no  time 
expressed  by  an  eminent  Judge  (g),  the  Courts  seem  to  have  is  fixed- 
been  always  disposed,  even  where  no  time  was  specified  for  pay- 
ment,  to  hold  that  a  direction  to  raise  a  gross  sum  out  of  rents 
and  profits  authorized  a  sale  or  mortgage.  Thus,  in  the  case  of 
Hey  cock  v.  Hey  cock  (h),  Lord  Keeper  North  declared  he  took  it 
to  be  the  law  of  the  Court,  that  where  there  was  a  devise  of  a 
sum  certain  to  be  raised  out  of  the  profits  of  lands;  if  the  profits 
would  not  amount  to  raise  the  sum  in  a  convenient  time  the 
Court  would  decree  a  sale.  And  in  Sheldon  v.  Dormer  (i], 
Lord  Somers  remarked  that  a  time  being  there  fixed  for  pay- 
ment made  the  case  stronger  than  those  in  which,  without  that 
circumstance,  the  Court  had  frequently  decreed  a  sale  to  raise 
a  sum  of  money  charged  by  the  will  on  the  rents  and  profits. 

So,  in  the  case  of  Stanhope  v.  Thacker  (k}t  where  by  settle- 
ment a  remainder  was  limited  to  the  daughters  of  the  marriage 
till  they  should,  out  of  the  rents,  issues  and  profits,  have  raised 

(d)  Lingon  v.  Poky,  2  Oh.  Gas.  205  ;  be  raised  at  the  period  of  vesting,  and  in 

Anon.,  1  Vern.  104;  Berry  v.  Askhain,  another  to  state  the  contrary.     It  seems 

2    Vern.   26  ;    Rawlins   v.    Brothcrson,  difficult  to  support  the  latter  hypothesis. 

Exch.  1783,  cit.  2  Ves.  jun.  480.     [(The  And  see  Hall  v.    Carter,  2  Atk.  354  ; 

last    case   seems  of  doubtful  authority,  [Backhouse  v.  Middlcton,  1  Ch.  Ca.  17;», 

the  expression  there  being  ' '  annual  rents  1 76.  ] 

and  profits.")  See  also  Talbot  v.  Earl  of  (/)  Green   v.  Belcher,   1  Atk.  505. 

Shrewsbury,  Pre.  Ch.  394.]  See  also  Allan  v.  Backhouse,  2  V.  &  B. 

(c)  Sheldon  v.  Dormer,  2  Vern.  310  ;  65,  stated  post,  5S3. 

Warburton    v.     Warburton,    ib.    420;  [(g)  Per  Lord  Maccle^field,  Ivy  v.  Gil- 
Jackson  v.  Farrand,  ib.  424  ;  Gibson  v.  lert,  Pre.  Ch.  583,  2  P.  W.  13  ;  Mills  v. 
Lord  Montfort,   1  Ves.  491 ;  Okeden  v.  Banks,  3  P.  W.  1. 
Okcden,    1    Atk.    550.     Some   parts   of  (h)  1  Vern.  256. 
Lord  Ifardwicke's  judgment  in  this  case  (t)  2  Vern.  311. 
are  irreconcileable.     He  is  made  in  one  (k)  Pre.  Ch.  435. 
place  to  assume  that  the  portion  was  to 
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Lord 

Hardicickd s 
dicta. 


[and  received  the  sum  of  3,0 0 O/. ;  Lord  Cowper,  after  deciding 
that  this  remainder  was  in  the  nature  of  a  security  for  the 
money,  said,  that  if  the  ordinary  or  annual  rents  and  profits  of 
the  land  would  not  raise  the  money  in  a  convenient  time  to 
answer  the  intent  of  the  settlement,  which  was  to  provide 
portions  for  the  daughters,  the  same  might  be  decreed  in  a 
Court  of  Equity  to  be  raised  by  a  sale  or  mortgage  thereof, 
which  were  the  extraordinary  profits  of  the  same  lands. 

Again,  in  the  case  of  Tr afford  v.  Ashton  (I),  the  trust  of  a 
term  limited  by  a  marriage  settlement  was  declared  to  be  out 
of  the  rents  and  profits  to  raise  8,0 OO/.  for  the  daughters  of  the 
marriage,  to  be  paid  them  as  soon  as  conveniently  could  be 
(without  limiting  any  express  time  when  the  portions  were 
payable) ;  and  Lord  Macclesfield  decreed  that  they  should  be 
raised  by  sale  or  mortgage. 

And  succeeding  Judges,]  looking  at  the  inconvenience  of 
raising  a  large  sum  of  money  by  a  gradual  accumulation  of  the 
annual  profits  as  they  arise,  [have  acquiesced  in  and  acted 
upon  the  doctrine  of  these  early  cases.]  Thus,  in  Green  v. 
Belcher  (m),  Lord  Hardwicke  stated  the  rule  to  be,  that,  "  where 
money  is  directed  to  be  raised  by  rents  and  profits,  unless  there 
are  other  words  to  restrain  the  meaning,  and  to  confine  them  to 
the  receipt  of  the  rents  and  profits  as  they  accrue,  the  Court,  in 
order  to  obtain  the  end  which  the  party  intended  by  raising  the 
money,  has,  by  the  liberal  construction  of  these  words,  taken 
them  to  amount  to  a  direction  to  sell ;  and,  as  a  devise  of  the 
rents  and  profits  will  at  law  pass  the  lands  (ri),  the  raising  by 
rents  and  profits  is  the  same  as  raising  by  sale." 

So,  in  Baines  v.  Dixon  (o),  the  same  eminent  Judge  observes, 
that  "the  Court  has  gone  by  several  gradations.  When  any 
particular  time  is  mentioned,  within  which  the  estate  would  not 
afford  the  charge,  the  Court  directed  a  sale,  and  then  went 
farther,  till  a  sale  was  directed  on  the  words  '  rents  and  profits ' 
alone,  when  there  was  nothing  to  exclude  or  express  a  sale  ; " 
though  his  Lordship  admitted,  that  there  was  not  one  case  in 
ten,  where  it  had  been  agreeable  to  the  testator's  intention. 
Lord  Hardwicke  held,  however,  that,  in  the  case  before  him, 
where  legacies  were  to  be  paid  with  all  convenience,  as  the 


[(I)  1  P.  W.  415.1 
(m)  1  Atk.  505. 


(/O  See  ante,  576. 
(o)  1  Yes.  42. 


WITH  DEBTS  AND  LEGACIES. 


579 


profits  of  the   estate   should   advance   the   money,    the   word 
"  advance"  limited  it  to  annual  profits  (p). 

The  same  opinion,  too,  seems  to  have  been  entertained  by 
Lord  Thurlow,  who,  in  the  case  of  the  Countess  of  Shrewsbury  v. 
Earl  of  Shrewsbury  (q),  said — "  If  a  term  was  created  to  raise 
by  the  rents  and  profits,  I  should  say  it'  might  be  done  by  sale 
or  mortgage."  Lord  Eldon,  also,  in  Bootle  v.  Blundell(r], 
observed,  that  he  had  understood  it  to  be  "  a  settled  rule,  that 
where  a  term  is  created  for  the  purpose  of  raising  money  out  of 
the  rents  and  profits,  if  the  trusts  of  the  will  require  that  a 
gross  sum  should  be  raised,  the  expression  '  rents  and  profits  > 
will  not  confine  the  power  to  the  mere  annual  rents,  but  the 
trustees  are  to  raise  it  out  of  the  estate  itself  by  sale  or  mort- 
gage." These  quotations  controvert  the  position  advanced  by 
some  respectable  writers,  that  annual  rents  is  the  primary 
meaning  of  rents  and  profits;  they  shew  the  rule  of  con- 
struction to  be  rather  the  reverse  (s),  and  that  these  words  are 
to  be  taken  in  their  widest  sense,  namely,  as  authorising  a 
sale,  unless  restrained  by  the  context ;  but  perhaps  it  more 
accords  with  the  principle  of  the  authorities  to  say,  that  the 
signification  of  the  phrase  is  governed  wholly  by  the  nature  of 
the  purpose  for  which  the  money  is  to  be  raised,  and  the  general 
tenor  of  the  will. 


CHAP.  XLV. 


Lord  Thurlow 's 
and 


Lord  Eldon's 
opinion. 


Position  of 
text  writers. 


General 
doctrine  of  the 
authorities. 


(p)  See  also  OTceden  v.  Okeden,  1  Atk. 
550  ;  Ridout  v.  Earl  of  Plymouth,  2  Atk. 
104  ;  and  Gibson  v.  Lord  Montfort,  1 
Ves.  490. 

(q)  1  Ves.  jun.  234. 

(r)  1  Her.  233. 

(s)  Vide  Mr.  Cox's  note  to  Trafford  v. 
Ashton,  1  P.  W.  418  ;  Mr.  Raithby's 
note  to  an  anonymous  case,  1  Vern.  104  ; 
and  Mr.  Betts  supplement  to  Ves.  sen. 
221.  Mr.  Belt's  observation,  that  Lord 
Hardivicke,  in  Conyngham  v.  Conyng- 
ham,  1  Ves.  522,  more  fully  stated  by 
Mr.  J3.,  Suppl.  221,  seems  to  have  thought 
that  his  predecessors  had  gone  too  far  in 
holding  that  money  to  be  raised  out  of 
rents  and  profits  might  be  raised  by  a 
sale,  is  quite  at  variance  with  the  general 
tenor  of  his  Lordship's  judgments,  which 
[are  as  much]  in  favour  of  a  sale  [as  those 
of]  any  of  his  predecessors,  and  may  be 
considered  to  have  established  the  present 
doctrine  upon  the  subject.  In  the  parti- 
cular case  referred  to,  it  is  true  his  Lord- 
ship held  the  charge  to  affect  the  annual 
income  only ;  but  the  will  was  so  clear  on 
this  point,  that  with  all  his  partiality  to 
the  opposite  construction,  it  was  impossi- 


ble that  he  could  come  to  any  other  conclu- 
sion. The  testator  devised  his  plantation 
and  lands  to  trustees  and  their  heirs,  in 
trust  for  payment  of  his  funeral  expenses, 
debts  and  legacies,  and  to  keep  the  plan- 
tation in  good  repair,  and  to  keep  the 
negroes,  with  their  increase  and  the  stock 
thereon,  in  as  good  a  condition  as  they 
were  in  at  his  death,  out  of  the'rents  and 
profits ;  and  he  directed  that  the  produce 
of  his  estate  should  be  [from  time  to 
time]  shipped  as  C.,  one  of  his  two 
trustees,  should  direct,  until  his  (tes- 
tator's) funeral  charges,  debts  and  lega- 
cies should  be  paid  ;  and  he  gave  C. 
power  out  of  the  said  produce,  as  the  same 
should  be  remitted,  to  pay  his  debts  and 
legacies.  [And  the  better  to  secure  such 
consignments,  he  directed  all  who  should 
inherit  his  plantation  to  send  an  account 
every  year  of  the  produce  thereof.]  Lord 
Hardwieke  thought  himself  not  warranted 
to  decree  a  sale  ;  it  happened,  he  said,  to 
be  sometimes  attended  with  inconve- 
nience, as  in  Ivy  v.  Gilbert,  2  P.  W.  13  ; 
but  he  could  not  go  further  unless  there 
was  some  other  right  of  incumbrance. 

p  F  2 


Lord 

Hardwickds 
inclination  to 
hold  a  direc- 
tion to  pay  out 
of  rents  and 
profits  to  au- 
thorize a  sale- 
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Exception 
where  estate  is 
treated  as 
existing 
entire  after 
raising  of 
debts. 


Rents  and 
profits  confined 
to  annual 
profits  by  the 
effect  of 
particular 
expressions, 


Effect  where 


If  the  testator  or  settlor  manifests,  by  the  context  of  the 
instrument,  that  he  contemplates  the  identical  subject,  out  of 
whose  "rents  and  profits "  the  money  shall  have  been  raised, 
being  afterwards  enjoyed  by  the  devisees,  or  remaining  other- 
wise available  for  the  purposes  of  the  will,  it  is  evident  that  he 
intends  the  current  annual  income  only  to  be  applied ;  for  by 
such  means  alone  can  the  raising  of  the  money  be  made 
consistent  with  the  preservation  of  the  entire  subject  of  dis- 
position (t). 

So,  if  the  testator  treats  the  raising  of  the  money  as  a  process 
requiring  time,  and  defers  a  devisee's  perception  of  the  rents  or 
an  annuitant's  receipt  of  his  annuity  out  of  them  until  such 
purpose  shall  have  been  accomplished,  the  irresistible  inference 
is,  that  the  testator  intends  the  money  to  be  raised  by  a  gradual 
appropriation  of  the  rents  and  profits  as  they  arise,  and  not  in 
a  mass  by  sale  or  mortgage. 

Thus,  in  the  case  of  Small  v.  Wing  (it),  where  a  testator 
devised  to  his  eldest  son  certain  premises,  and  directed  him  to 
pay  his  executors  25 O/.  per  annum.  The  testator  devised  to  his 
executors  the  rents,  issues  and  profits  of  his  other  lands,  in. 
trust  that  they  should  therewith,  and  with  the  annuity,  raise 
and  pay  all  the  testator's  debts :  but  if  the  trustees  should 
neglect  to  receive  the  rents  or  apply  them  towards  the  payment 
of  the  testator's  debts,  then  the  power  to  cease;  and  then  he 
appointed  A.,  B.  and  C.  to  be  his  trustees  to  receive  the  annuity 
and  the  profits  of  the  premises  for  the  payment  of  his  debts, 
until  the  same  and  certain  legacies  should  be  raised  and  satis- 
fied :  and  the  testator  devised  all  his  lands  in  M.  (subject  to  an 
annuity)  to  testator's  wife  during  her  life,  to  commence  after 
the  payment  of  the  testator's  debts.  He  gave  other  lands  to 
his  son  John  and  his  heirs,  and  declared  it  to  be  his  will,  that 
neither  of  his  sons  should  enter  on  or  receive  to  his  own  use 
the  rents  of  the  premises  to  them  respectively  devised  until  all 
his  (the  testator's)  debts  should  be  paid.  Lord  Macclesfield 
held,  that  the  debts  should  be  raised  out  of  the  yearly  rents 
without  a  sale ;  and  the  decree  was  affirmed  in  the  House  of 
Lords. 

Such  also  is  the  effect  when  the  testator  proceeds  to  direct 


(0  See  Wilson  v.  Halliley,  1  R.  & 
My.  590. 

(a)  5B.  P.  C.  Toml.  66.  [And  see 
Harper  v.  Munday,  7  D.  M.  &  G.  369. 


But  see  Lord  Londeslorough  v.  SomtrriLlt,. 
19  Beav.  295,  in  which  Small  v.  Winy 
was  not  cited.] 
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that  the  residue  of  the  rents  and  profits  (after  answering  the     CHAP.  XLV. 

charge)  shall  be  paid  over  to  the  devisee  for  life  ;  especially  if  <<residue»  of 

he  has  included  annuities   in   the   charge,  these  being,  from  rents  and 

their  nature,  evidently  intended   to   come   out  of  the  annual  given. 

income  (#).     The  latter  circumstance,  however,  was,  by  Lord 

Hardwicke,  considered  to  be  inconclusive  in  the  case  of  Okeden 

v.  Okeden(y),  where  the  trustee  of  a  term  for  years  was  to  receive 

the  rents  and  profits,  and  apply  part  thereof  for  raising  5,0  OO/. 

for  A.,  if  he  should  live  to  attain  twenty-five,  and  to  pay  certain 

charges  ;  and  though  the  other  charges  were  clearly  of  a  nature 

which  ^must  have  been  intended  to  come  out  of  the   annual 

profits   (being   for    the   maintenance   of  infants,  and   making 

repairs,  and  to  pay  an  annuity),  yet  his  Lordship  was  [inclined 

to  think]  that  a  sale  of  the  inheritance  might  be  decreed  for 

raising  the  portion,  if  the  rents  during  the  minority  of  the 

devisee  of  the  land,  during  which  the  trustees  took  an  estate, 

did  not  amount  to  the  sum.     [The  point,  however,  was  not 

decided  (z}.~\ 

Where  some  of  the  purposes  for  which  the  money  is  to  be  Kule  where 
raised  require  a  sale,  and  others  do  not,  there  might  seem  to  be 


ground  to  contend,  that,  as  the  testator  has  not  drawn  any  line  purposes 
of  distinction  between  them  in  regard  to  the  mode  of  raising  and  some  not* 
the  money,  the  whole  is  raiseable  in  one  manner.  [And  this 
ground  is  strengthened  by  the  case  of  Heneage  v.  Lord  And- 
over  (a),  where  much  reliance  was  placed  by  Alexander,  C.  B., 
on  annuities  being  directed  to  be  paid  out  of  "  rents  and  profits," 
for  the  purpose  of  shewing  that  those  words  had  the  same 
meaning  when  used  with  reference  to  the  raising  of  gross  sums. 
So,  in  the  case  of  Taylor  v.  Emerson  (b),  where  by  deed  A. 
conveyed  his  life  estate  in  certain  leaseholds  to  a  trustee,  in  trust 
out  of  the  interest  proceeds  or  annual  rents  to  pay  the  head 
rent  and  the  premiums  on  a  policy  of  insurance  on  A/s  life, 
and  the  sum  of  400/.  due  to  B.,  and  then  to  reconvey  the 
premises.  Sir  E.  Sugden  held,  that  annual  rents  and  profits 
alone  were  applicable  to  the  payment  of  the  400/.  ;  and  this  on 
the  ground  that  the  head  rent  and  premiums  were  annual  pay- 


(x)  Heneage  v.  Lord  Andover,  3  You.  tator's    children,   it  was  held  that  the 

&  J.  360.     [See  also  Forbes  v.  Richard-  whole  interest  in  the  term  was  charged.] 
son,    11    Hare,   354.      But  in  Torre  v.  (y)  1  Atk.  550. 

Browne,  5  H.  of  L.  Ca.  555,  where  a  term  [(«)  Ib.  552,  n.  (3),  by  Sanders, 

was  limited  to  trustees  to  provide  200J.  (a)  3  Y.  &  Jerv.  360,  371. 

annually  for  the  maintenance  of  the  tes-  (b)  2  Con.  &  Law.  558.] 
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Direction  to 
raise  out  of  the 
rents  and  pro- 
fits, or  by  sale 
or  mortgage. 


Direction  to 
raise  by  lease. 


As  to  raising 


[ments,  and  that  tlicre  was  but  one  trust  for  all  the  purposes  of 
the  deed.] 

In  the  case  of  Wilson  v.  Halliley  (c),  however,  where  debts 
and  legacies  were  to  be  raised  out  of  rents  and  profits,  Sir 
/.  Leach,  M.  R.,  treated  it  as  clear,  that,  though  a  sale  might 
have  been  effected,  if  necessary,  for  the  purpose  of  liquidating 
the  debts,  the  conclusion  from  the  whole  will  (which  was  very 
long)  was,  that  the  legacies,  though  payable  at  definite  periods, 
were  raiseable  out  of  the  annual  rents  only.  His  Honor  relied 
much  on  the  circumstance,  that  the  estates  (the  rents  and 
profits  of  which  were  made  applicable  to  this  purpose)  were 
afterwards  devised,  "  subject  to  the  receipt  of  the  rents  and 
profits  thereof  by  my  said  trustees  and  executors  for  the  pur- 
poses aforesaid/' 

Where  the  direction  is  to  raise  out  of  the  rents  and  profits, 
or  by  sale  or  mortgage,  it  is  obvious  that  these  words  (being 
evidently  used  in  contradistinction)  cannot  mean  the  same 
thing ;  rents  and  profits,  therefore,  must  import  annual  rents 
and  profits ;  and  if,  in  such  a  case,  the  charges  to  be  raised  by 
these  respective  modes  are  of  two  kinds,  one  annual,  and  the 
other  in  gross,  the  words  will  be  distributed,  the  annual  charges 
being  raiseable  out  of  the  annual  rents,  and  the  sums  in  gross 
by  sale  or  mortgage  (d). 

Of  course,  where  the  direction  is  to  raise  a  sum  of  money  by 
leases  for  lives  or  years  at  the  old  rent,  the  intention  to  confine 
the  charge  to  annual  rents  is  beyond  all  doubt  (e) .  [And  a  like 
intention  is  manifested  where  portions  are  to  be  raised  by 
making  a  lease,  which  is  directed  to  cease  as  soon  as  the  por- 
tions are  raised ;  since,  if  they  were  raised  by  sale  or  mortgage, 
the  term  must  continue  for  the  benefit  of  the  purchaser  or 
mortgagee  (/).  And  in  a  settlement  which  contained  a  charge 
in  these  terms,  and  another  to  be  effected  by  "  lease,  mortgage, 
or  otherwise,"  a  third  clause  giving  a  power  to  raise  portions 
by  lease  only  (without  more),  was  held  to  be  confined  by  the 
context  to  annual  rents  (g}J] 

Provisions  for  the  renewal  of  leases  out  of  the  rents  and 


(c)  1  R.  &  My.  590. 

(d)  Playtersv.  Abbott,  2  My.  &  K.  97. 
See  also  Ridout  v.  Earl  of  Plymouth,  2 
Atk.  104,  where  debts  and  legacies  were 
to  be  raised  ' '  by  perception  of  the  rents, 
or  by  leasing  or  mortgaging." 

(e)  Ivy  v.  Gilbert,   2  P.  W.  63,  Pre. 


Ch.  583.  See  also-  Ridout  v.  Earl  of 
Plymouth,  2  Atk.  104  ;  [Mills  v.  Banks, 
3  P.  W.  1. 

(/)  Evelyn  v.  Evelyn,  2  P.  W.  659, 
670. 

(3)  !*>•] 


WITH    DEBTS    AND    LEGACIES.  583 

profits  often  give  rise  to   the  point  under  consideration.     In      CHAP.  XLV. 
such  cases,  if  the  terms  of  renewal  are  such  that  the  fine  may  fines  for 
be  called  for  suddenly,  so  as  to  render  the  raising  of  it  out  of  |^se^al  of 
the  annual  rents  impossible  or  inconvenient,  a  strong  argument 
is  afforded  for  holding  the  words  to  authorize  a  sale  or  mort- 
gage.    Indeed,  this  construction  prevailed  in  a  modern  case,  in 
spite  of  some  expressions  in  the  context  rather  strongly  pointing 
the  other  way. 

Thus,  in  the  case  of  Allan  v.  Backhouse  (h),  where  the  tes-   Expenses  of 
tator,  after  devising  certain  leasehold  estates,  held  upon  bishop's  tonb7paideout 
leases  for  lives,  and  all  other  his  real  estate,  to  certain  uses,   of  rents  and 
directed  the  renewal  of  the  leaseholds,  and  that  the  expenses  I 
should  be  raised  out  of  the  rents  and  profits  of  the  leasehold 
premises,  or  of  any  part  of  the  freehold  estates;  and  he  declared 
that  the  renewed  leases  should  be  held  upon  the  same  trusts  as 
were  declared  of  the  freehold  and  copyhold  estates,  to  the  end 
that  they  might  be  enjoyed  therewith  so  long  as  might  be ;  Sir  Sale  decreed. 
Thomas  Plumer,  V.  C.,  held,  that,  as  the  purpose  for  which  the 
money  was  to  be  raised  out  of  the  rents  and  profits  might  require 
it  suddenly  (for  the  lessor  could  not  be  expected  to  wait  for  the 
gradual  payment  out  of  the  rents),  and  as  there  was  nothing  in 
the  will  to  give  to  these  words  the  abridged  sense  of  annual 
rents  and  profits,  except  the  purpose  to  preserve  the  estate  entire 
(which  his  Honor  thought  warranted  the  sacrificing  of  part  for 
the  preservation  of  the  remainder),  the  money  might  be  raised 
by  sale  or  mortgage  (i).     [This  decision  was  affirmed  by  Lord 
Eldon  (*).] 

(h)  2  V.  &  B.  65.  [See  Garmstone  My.  &  K.  Ill ;  Greenwood  v.  Evans,  4 
v.  Gaunt,  1  Coll.  577.]  Beav.  44.  In  the  former  case,  the  fact 
(i)  This  is  a  very  compressed  statement  of  the  testator  having  made  a  provision 
of  the  grounds  of  his  Honor's  judgment,  for  raising  the  fine  was  allowed  an  influ- 
in  which  he  reviewed  the  principal  autho-  ence  upon  the  question  of  contribution  to 
rities.  which  it  has  not  commonly  been  con- 
As  to  the  mode  of  contribution  towards  sidered  as  entitled.  [See  also  Hudleston 
renewal-fines  by  tenant  for  life  and  re-  v.  Whelpdale,  9  Hare,  775  ;  Mortimer 
mainder-man,  see  9  Jarm.  Convey.  347  ;  v.  Watts,  14  Beav.  616. 
and  to  the  authorities  there  cited  add  (Tc]  Jac.  631.] 
Shaftesbury  v.  Duke  of  Marlborouyh,  2 
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CHAPTER  XLYI. 

ADMINISTRATION  OF  ASSETS,  EXONERATION  OF  DEVISED 
LANDS,  EXEMPTION  OF  PERSONALTY,  MARSHALLING 
OF  ASSETS,  ETC. 


What  funds 
liable  to 
creditors. 


As  to 


Creditors 
admitted  pari 
passu  under 
trusts  and 
charges. 


I.  Several  Species  of  Property  liable  to 
Creditors. — Order  of  their  Appli' 
cation. — Contribution  to  Charges 
— where  thrown  on  mixed  Fund. 
II.  Charges  upon  Estates,  when  to  be 
paid  out  of  other  Funds. — Gene- 
ral Rules.  — Distinction  where  the 
Mortgage  is  created  not  by  the 
Testator,  but  by  a  prior  Owner,  — 
where  Mortgage  Money  never 


went  to  augment  Mortgagor's  Per- 
sonal Estate.— Stat.  17  &  18  Viet. 
c.  113. 

III.  What  a  sufficient  indication  of  a 

Testator's  intention  to  exempt  the 
Personal  Estate  from  its  primary 
liability  to  Debts,  <L-c. 

IV.  As  to  marshalling  Assets  in  favour 

of  Creditors  and  Legatees. 


I.  WHERE  a  testator  possessed  of  property  of  various  kinds  dies 
indebted,  having  disposed  of  his  estate  among  different  persons, 
or  not  having  made  any  disposition,  it  often  becomes  material 
to  consider  the  order,  and  sometimes  the  proportions  and  mode, 
in  which  the  several  subjects  of  property  are  applicable  to  the 
liquidation  of  the  debts;  for  every  description  of  property  is  (we 
have  seen)  now  constituted  assets  («). 

And  the  same  question  may  arise  in  regard  to  pecuniary  lega- 
cies, where  the  testator  has  thrown  them  upon  the  land  or  some 
specific  fund,  which  would  be  either  not  liable  or  not  exclusively 
liable  to  them ;  for  otherwise  they  are  payable  out  of  but  one 
fund,  namely,  the  general  personal  estate  (b). 

Under  a  trust  for  the  payment  of  debts  they  are  paid,  not  in 
the  order  of  their  legal  priority  (c),  but  according  to  the  rule  of 
a  Court  of  Equity,  which,  regarding  "equality  as  equity,"  places 
the  creditors  of  every  class  on  an  equal  footing  (d) ;  and  this 
rule  is  now  established  to  apply,  in  opposition  to  the  old  doc- 


(a)  Vide  ante,  553. 

(6)  Greaves  v.  Powell,  2  Vern.  248. 
The  distinction  taken  in  Walker  v. 
Meager,  2  P.  W.  550,  has  long  been 
overruled. 

(c)  As  to  the  legal   order  of  paying 


debts,  see  Williams's  Law  of  Executors, 
vol.  2,  p.  [848,  4th  Ed.  ;]  Ram  on  As- 
sets, 1. 

[(d)  It  has  been  held  that  a  testator 
may  give  a  preference  to  simple  contract 
creditors,  Millar  v.  Horton,  Coop.  45.] 
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trine,  to  mere  charges,  by  which  the  descent  is  not  broken  (e),  CHAP.  XLVI. 
arid  to  devises  in  trust  for  the  payment  of  debts,  though  made 
to  the  same  persons  as  are  constituted  executors  (/).  In  all 
such  cases,  therefore,  specialty  and  simple  contract  creditors 
come  in  pari  passu;  and  it  is  held  that  specialty  creditors, 
claiming  the  benefit  of  such  a  trust  or  charge,  must  admit  the 
simple  contract  creditors  to  an  equal  participation  even  of  the 
personal  estate  (g),  as  equity  will  not  allow  a  creditor  to  share 
in  the  equitable  assets,  or,  in  other  words,  in  that  portion  of  the 
property  which  is  distributable  according  to  the  maxims  of  a 
Court  of  Equity,  without  relinquishing  his  legal  priority  in 
regard  to  that  portion  of  the  property  which  constitutes  legal 
assets.  It  is  clear,  however,  that  a  trust  to  pay,  or  a  charge  of 
debts,  does  not  make  simple  contract  debts  carry  interest  (h), 
or  revive  a  debt  which  has  been  barred  by  the  statute  of  limita- 
tions (i) ;  though  the  contrary  of  both  these  propositions  has 
been  heretofore  maintained  (k) . 

And  in  Tait  v.  Lord  Northwick  (/),  Lord  Loughborough  held,  Direction  to 
that  a  direction  to  pay  such  debts  as  the  testator  should  at  the  j^n^o* 
time  of  his  death  owe  by  mortgage,  bond,  or  other  specialty,  or  debts  carrying 
by  simple  contract  or  otherwise  however,  and  all  interest  thereof, 
was  confined,  in  respect  of  the  interest,  to  debts  which  carried 
interest. 

But  it  should  be  observed  [that  property  is  not  distributable  Equitable 
as  equitable  assets  merely  because  it  is  an  object  of  equitable 

(e)  JBurt  v.  Thomas,  cit.  7  Ves.  323  ;  Bath   v.   Earl  of  Bradford,    ib.    587 ; 

Batson  v.  Lindegreen,   2  B.  C.  C.  94  ;  Shirley  v.  Earl  Ferrers,  1  B.  C.  C.  41. 

Bailey  v.  Ekins,  7  Ves.  319  ;  [Skippard  [Whether  a  charge  of  another  person's 

v.  Lutwidge,  8  Ves.  26  ;  Barkery.  May,  debts  carries  interest  or  not,  see  Askeio 

9  B.  &  Cr.  489  ;]  overruling  Freemoult  v.  Thompson,  4  Kay  &  J.  620.] 
v.   Dedire,    1  P.   W.   430 ;    Plunket  v.  (i)  See   Burke  v.  Jones,   2  V.   &  B. 

Penson,  2  Atk.  290.  275.     [If  the  statute  has  not  run  at  the 

(/)  Newton  v.   Bennet,    1    B.    C.    C.  testator's  death,   a  charge  of  a  debt  on 

135,  and  cases  cited  ib.    138,   140,  n.  ;  the  testator's  real  estate  prevents  the  debt 

[Chambers  v.  Harvest,  Mose.  123.]     See  being  barred  by  the   statute,  a   charge 

also  Prowse  v.  Abingdon,  1  Atk.  484;  being  a  trust  to  be  executed  by  the  de- 

Lewin  v.   Olceley,    2  Atk.  50 ;  [Clay  v.  visee  or  heir,  Hargreaves  v.  Mitchell,   6 

Willis,    1    B.   &    Cr.  364 ;]    overruling  Mad.  326 ;    but  a  charge  of  a  debt  on 

Girling  v.  Lee,  1  Vern.  63,  and  several  leaseholds  or  other  personalty  does  not 

other  early  cases.  alter  the  rights  of  the  creditor,  and  the 

(g)   Wride   v.   Clarke,  1  Dick.  382  ;  statute   runs  notwithstanding,    Scott   v. 

Deg  v.  Deg,  2  P.  W.  412  ;  ffaslewoodv.  Jones,    4   Cl.    &   Fin.    382;    Freake  v. 

Pope,  3  P.  W.  323  ;  Morrice  v.  Bank  of  Cranefeldt,  3  My.  &  Cr.  499.] 
England,  Gas.  t.  Talb.  220,   2  B.  P.  C.  (k)  Carr  v.  Countess  of  Burlington,  1 

Toml.  465,  3   Sw.  573.     See  also  Shep-  P.  W.  228  ;  Blakeway  v.  Earl  of  Straf- 

pard  v.  Kent,  2  Vern.   435,    1  Eq.  Ca.  ford,  2  P.  W.    373,   6  B.   P.    C.   Toml. 

Ab.  142,  pi.  6.  630. 

(h)  Lloyd  v.  Williams,   2  Atk.  110  ;  (I)  4  Ves.  816. 

Bat-well  v.  Parker,  2  Ves.  363  ;  Earl  of 
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distributable 
as  equitable 


Trust  of 
chattels  is 
legal  assets, 

including 

equity  of  re- 
demption of 
leaseholds. 


Simple  trust  of 
freeholds  made 
legal  assets  by 
Statute  of 
Frauds ; 


but  not 

an  equity  of 
redemption. 


[jurisdiction.  The  true  principle  seems  to  be  that  whatever  the 
executor  will  be  charged  with  as  assets,  in  an  action  at  law 
against  him  by  a  creditor,  whether  it  be  recoverable  by  the 
executor  as  against  a  third  person  in  a  court  of  law  or  only  in 
a  court  of  equity,  provided  he  so  recover  it  merely  virtute  officii 
as  executor,  is  legal  assets  (n).  And  therefore  the  trust  of 
all  chattels,  real  as  well  as  personal  (o),  is  legal  assets,  though 
recoverable  only  in  equity.  Formerly  an  equity  of  redemption  of 
leaseholds  was  supposed  to  be  equitable  and  not  legal  assets  (p) : 
but  this  apparently  rested  on  the  precarious  nature  in  former 
times  of  the  mortgagor's  interest  in  the  property  (q),  and  would 
be  otherwise  determined  now  that  the  mortgagor  is  looked  upon 
as  the  real  owner  of  mortgaged  property,  subject  only  to  the 
security  in  the  mortgagee  (r). 

As  to  freehold  lands,  we  have  already  seen  that  these  were 
assets  in  the  hands  of  the  heir  to  answer  those  specialty  debts 
in  which  the  heir  was  expressly  bound;  but  no  further  (s).  The 
Statute  of  Frauds  (/)  first  made  freehold  lands  held  upon  a 
simple  trust  for  the  debtor,  (which  but  for  the  Act  would  have 
been  equitable  assets,)  liable  at  law  in  the  hands  of  the  heir, 
executor,  or  administrator  (u),  and  by  subsequent  statutes  made 
such  lands  liable  also  at  law  in  the  hands  of  the  devisee  (a?),  for 
payment  of  the  specialty  debts  of  the  cestui  que  trust  which 
bound  his  heirs.  But  the  case  was  otherwise  where  there  was 
no  clear  and  simple  trust  (y)  :  thus  an  equity  of  redemption  of 
freeholds  was  equitable  assets  (z).  Here  the  creditor  (not  the 
executor,  who  indeed  had  no  locus  standi  at  all)  was  compelled  to 


[(n)  Cool  v.  Gregson,  3  Drew.  547; 
Shee  v.  French,  ib.  716;  Ait-Gen,  v. 
Brunning,  6  Jur.  N.  S.  1083,  where 
held  that  purchase  money  due  to  the  tes- 
tator for  land  contracted  to  be  sold  but 
not  conveyed  by  him  are  legal  assets. 
The  separate  estate  of  a  married  woman 
is  necessarily  distributable  as  equitable 
assets,  since  she  is  incapable  of  binding 
herself  by  specialty.  Anon.,  Mose.  328. 
In  this  case,  it  was  held  that  a  mort- 
gagee had  no  preference,  since  a  feme 
coverte  by  law  could  not  make  a  mort- 
gage. It  is  clear  that  such  is  not  the 
law  now,  see  Macqueen,  Husb.  &  "Wife, 
pp.  300,  304. 

(o)  See  cases  cited  by  Cox,  3  P.  W. 
344,  n.  (2). 

(p)  Case  of  Sir  C.  Cox's  Creditors,  3 
P.  W.  342  ;  Hartwell  v.  Chitters,  Amb. 
308. 


(q)  Not  because  it  was  the  subject  of 
equitable  jurisdiction,  for  in  the  same 
case,  Sir  /.  Jekyll  said,  that  the  trust  of 
a  bond  or  of  a  term  was  legal  assets,  3  P. 
W.  342. 

(?•)  Cook  v.  Gregson,  3  Drew.  547. 

(s)  Ante,  p.  552. 

(t)  29  Car.  2,  c.  3,  ss.  10,  12. 

(u)  Plunket  v.  Penson,  2  Atk.  293  ; 
King  v.  Ballett,  2  Vern.  248. 

(x)  3  &  4  Will.  &  M.  c.  14,  and  11 
Geo.  4  &  1  Will.  4,  c.  47. 

(y)  SeeSugd.V.&P.654,657,llthEd. 

(z)  Plunket  v.  Pemon,  2  Atk.  294  ; 
Plucknett  v.  Kirk,  ib.  411  ;  Solley  v. 
Gower,  2  Vern.  61 ;  Clay  v.  Willis,  1 
B.  &  Cr.  374.  Bayley,  J.,  1  B.  &  Cr. 
371,  and  Cran worth,  V.  C.,  15  Jur.  73, 
seem  to  have  thought  that  an  equity  of 
redemption  was  not  assets  either  at  law 
or  in  equity. 
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[come  into  equity  for  relief,  and  was  therefore  obliged  to  submit     CHAP.  XLVI. 
to  the  rule  of  that  court  with  regard  to  assets. 

But  by  the  Statute  3  &  4  Will.  4,  c.  104  (a),  an  equity  of  Contra  since 
redemption  of  freehold  lands  has  been  made  legal  assets  (b),  i.  e.}  c<  104.   l  '   ' 
specialty  creditors  in  which  the  heirs  are  bound  are  to  be  paid 
in  full  before  other  specialty  and  all  simple  contract  creditors. 

In  the  case  of  Sharpe  v.  The  Earl  of  Scarborough  (c),  judg-  Judgment 
ment  creditors  were  held  entitled  to  have  their  debts  paid  out  ^rigVtto  ^ 
of  the  produce  of  the  sale  of  mortgaged  estates  in  priority  to  redeem,  and 
the  claims  of  other  creditors  by  bond  and  simple  contract ;  but  priority, 
this  was  on  the  ground  that  the  judgment  creditors  had  a  right 
to  redeem  and  not  on  account  of  the  nature  of  the  assets;  and 
since  a  judgment  now  operates  as  a  charge  on  every  interest  (d) 
in  land,  judgment  creditors  will  of  course  be  entitled  to  payment 
out  of  such  interest  in  priority  to  all  other  creditors.] 

It  may  be  further  premised,  that  the  order  in  which  the  Eight  of  the 
several  funds  liable  to  debts  are  to  be  applied,  regulates  the  property  out  of 
administration  of  the  assets  only  among  the  testator's   own  its  proper 
representatives,  devisees  and  legatees,  and  does  not  affect  the 
right  of  the  creditors  themselves  to  resort  in  the  first  instance 
to  all  or  any  of  the  funds  to  which  their  claim  extends,  though 
as  we  shall  presently  see,  equity  takes  effectual  steps  to  prevent 
the   established   order   of  application   from   being   eventually 
deranged  by  the  capricious  exercise  of  this  right. 

It  should  also  be  stated,  that  property  over  which  the  testator  Effect  of 
has  a  general  power  of  appointment  only  (and  in  which  he  takes  po^ers0fg 
no  transmissible  interest  in  default  of  appointment),  is  assets  for  appointment. 
the  payment  of  creditors,  provided  the  power  be  exercised  (e), 
but  not  otherwise  (/);   [except  in  the  case  of  judgment  creditors 


[(<*)  Ante,  p.  553.    This  statute  applies  sell  v.  M'Culloch,  1  Kay&  J.  313.]  ^ 

to  property  which  the  testator  has  ap-  (e)  Lascdles   v.    Lord    Cornwallis,   2 

pointed  under  a  power  to  appoint  by  will,  Vern.  465,  Pre.  Ch.  232  ;  Troughton  v. 

Fleming  v.   Buchanan,  3  D.  M.   &  G.  Troughton,  3  Atk.  656 ;  Lord  Townsend 

976.  v.  Windham,  2  Ves.  8  ;  \Jenney  v.  An- 

(b)  Foster  v.  Handley,  1   Sim.  N.  S.  drews,  6 Mad.  264;  Flemings.  Buchanan, 
200,  better  reported  15  Jur.  73  ;  Love-  3  D.  M.  &  G.  976  ;    Williams  v.  Lomas, 
grove  v.  Cooper,  2  Sm.  &  Gif.  271.     In  16  Beav.  1.     The  rule  does  not  apply  to 
this  case  it  is  not  directly  stated,   but  an  appointment  by  a  feme  coverte  so  as 
would  appear  from  the  third  paragraph,  to  charge  the  property  as  her  separate 
p.    271,   that  the  real  estate  was  mort-  estate  with  her  debts,  Vaughan  v.  Van- 
gaged ;  the  grounds  of  the  learned  Judge's  derstegen,  2  Drew.  165.     But  it  is  other- 
decision  could  not  have  been  applied  to  wise  where  she  fraudulently  represents 
the  monies  arising  from  the  sale  of  this  herself  as  a  feme  sole.  See  S.  C.  2  Drew, 
real  estate,  see  ante,  584,  note  (/).  363,  408.] 

(c)  4  Yes.  438.  (/)  Holmes  v.  Coghill,  7  Ves.  499,  12 
(<*)  See  1  &  2  Viet.  c.  110,  and  Bus-  Ves.  206. 
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[since  the  statute  1  &  2  Viet.  c.  110,  whereby  (g)  lands  over 
which  the  debtor  has  a  disposing  power,  which  lie  might  with- 
out the  assent  of  any  other  person  exercise  for  his  own  benefit, 
are  bound  in  favour  of  such  creditors  whether  the  power  be 
exercised  or  not :]  and,  it  will  be  remembered,  that  in  wills 
made  or  republished  since  the  year  1837,  every  general  or 
residuary  devise  or  bequest  operates  as  a  testamentary  appoint- 
ment, unless  a  contrary  intention  appear. 

The  order  of  the  application  of  the  several  funds  liable  to  the 
payment  of  debts,  then,  is  as  follows  : — 

1st.  The  general  personal  estate  (h)  not  expressly  or  by  impli- 
cation exempted  (i). 

2ndly.  Lands  expressly  devised  to  pay  debts,  whether  the 
inheritance,  or  a  term  carved  out  of  it,  be  so  limited  (k). 

3rdly.  Estates  which  descend  to  the  heir  (/),  whether  acquired 
before  or  after  the  making  of  the  will  (m). 

4thly.  Real  or  personal  property  devised  or  bequeathed, 
[either  to  the  heir  or  a  stranger,]  charged  with  debts,  and  dis- 
posed of,  subject  to  such  charge  (n) :  [but  since  the  Act,  1  Viet. 
c.  26,  realty  included  in  a  general  or  residuary  devise  must  be  ex- 
hausted before  having  recourse  to  specifically  devised  realty  (0). 

5thly.  Real-  estate  comprised  in  a  general  or  residuary 
devise  > 


[(g)  Sects.  11,  13.] 

(h)  Sir  Peter  Soames1  case,  cit.  1  P. 
W.  694  :  Lord  Gray  v.  Lady  Gray,  1 
Ch.  Gas.' 296;  White  v.  White,  2  Vern. 
43  ;  Johnson  v.  Milksop,  ib.  112  ;  Eve- 
lyn v.  Evelyn,  2  P.  W.  664.  See  also 
M ilnes  v.  Slater,  8  Ves.  304. 

(i)  See  post,  Sect.  3  of  this  Chap. 

(i)  Anon.,  2  Vent.  349  ;  Bateman  v. 
Bateman,  1  Atk.  421  ;  Lanoy  v.  Duke 
ofAthol,  2  Atk.  444  ;  Powis  v.  Corbet, 
3  Atk.  556,  3  Ves.  116,  n.  ;  Ellison  v. 
Airey,  2  Ves.  569  ;  Tweedale  v.  Coven- 
try, 1  B.  C.  C.  240 ;  Coxe  v.  Bassett,  3 
Ves.  155 ;  {Phillips  v.  Parry,  22  Beav. 
279.] 

(1)  Chaplin  v.  Chaplin,  3  P.  W.  368 ; 
Gallon  v.  Hancock,  2  Atk.  424  et  seq.  ; 
[Painton  v.  Ward,  2  Atk.  by  Sanders, 
172,  n.  (2)  ;]  Manning  v.  Spooner,  3 
Ves.  117  ;  Barnewall  v.  Lord  Cawdor, 
3  Mad.  453. 

(m)  See  Milnes  v.  Slater,  8  Ves. 
295 

(n)  Wride  v.  Clarke,  2  B.  C.  C.  261, 
n.  ;  Davies  v.  Topp,  ib.  259,  n.  ;  Donne 
v.  Leivis,  ib.  257  ;  Manning  v.  Spooner, 


3  Ves.  117;  Harmood  v.  Oglander,  8 
Ves.  124  ;  Milnes  v.  Staler,  ib.  306  ; 
Watson  v.  Brickwood,  9  Ves.  447;  Ir- 
vin  v.  Ironmonger,  2  R.  &  My.  531. 

[(o)  Harris  v.  Watkins,  Kay,  448. 
Under  the  old  law  it  was  sometimes  a 
question  whether  a  general  charge  ex- 
tended to  the  specific  lands  as  well  as 
those  which  were  residuary  in  expres- 
sion, ante,  p.  575. 

(p)  Dady  v.  Hartridge,  1  Dr.  &i  Sm. 
236  ;  Barnwell  v.  Iremonger,  ib.  242  ; 
Rotheram  v.  Rotheram,  26  Bear.  465. 
These  cases  (overruling  Eddels  v.  Johnson, 
1  Gif.  22,  and  the*  dictum  in  Emuss  v. 
Smith,  2  De  G.  &  S.  734,  735)  decide 
that  the  Will  Act,  1  Viet.  c.  26,  ss.  24, 
25,  by  abolishing  all  distinction  between 
real  and  personal  estate  in  the  construc- 
tion of  residuary  gifts  (see  n.  (s)  infra), 
has  the  effect  of  charging  with  debts  real 
estate  included  in  a  residuary  devise  in 
priority  to  specific  legacies  and  real  estate 
comprised  in  a  specific  devise.  They  do 
not  expressly  decide  the  point  of  priority 
between  the  residuary  devisee  and  a 
pecuniaiy  legatee  :  but  the  reasons  given 
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6thly.  General  pecuniary  legacies  pro  rata  (q). 

7thly.  Specific  legacies  (r)  [and  real  estate  specifically  (s) 
devised  are  liable  pro  rata  to  contribute  to  the  payment  of 
debts  by  specialty  in  which  the  heirs  are  bound  (t) ;  and  also,  it 
is  conceived,  to  the  payment  of  debts  by  simple  contract  and 
by  specialty  in  which  the  heirs  are  not  bound  (u).'] 


CHAP.    XLVI. 


[by  Lord  Macclesfield  in  Clifton  v.  JBurt, 
1  P.  W.  679,  and  by  Lord  Cottenham,  in 
Mirehouse  v.  Scaife,  2  My.  &  Cr.  695, 
against  marshalling  in  favour  of  pecuniary 
legatees  as  against  residuary  devisees  under 
the  old  law,  viz.  that  every  devise  of  real 
estate,  whether  residuary  in  its  terms  or 
not,  was  in  fact  specific,  impliedly  assert 
that  since  the  alteration  in  the  law  al- 
ready noticed,  the  rule  must  be  other- 
wise, and  warrant  the  position  taken  in 
the  text  with  respect  to  the  property 
Sthly  and  6thly  liable  to  debts.  It  must 
be  observed,  however,  that  Sir  /.  Stuart, 
V.  C.,  in  Pear  main  v.  Twiss,  2  Gif.  130, 
adhered  to  his  decision  in  Eddels  v. 
Johnson.  But  the  distinction  taken  by 
the  learned  Judge  between  land  as  free- 
hold and  land  as  leasehold  seems  too 
technical  to  prevail.] 

(q)  Clifton  v.  Burt,  1  P.  W.  680.  The 
devisee  of  lands  which  the  testator  had 
contracted  to  purchase,  and  which  he 
directed  his  executors  to  pay  for,  was  in 
Headtey  v.  Redhead,  Coop.  50,  treated 
as  a  pecuniary  legatee  in  respect  of  the 
purchase-money,  and  therefore  the  estate 
not  being  sufficient  to  pay  the  legacies, 
and  complete  the  contract,  the  legatees 
and  devisee  were  held  to  contribute  rate- 
ably.  [And  see  Herne  v.  Meyrick,  2 
Salk.  416,  1  P.  W.  201.] 

(r)  But  see  and  consider  cases,  post, 
next  section.  As  to  what  legacies  are 
pecuniary  or  general,  and  what  specific, 
see  1  P.  W.  539  ;  2  P.  W.  328  ;  Amb. 
565,  (but  see  2  B.  C.  C.  Ill)  ;  2  B.  C.  C. 
18  ;  2  Ves.  jun.  639  ;  4  Yes.  150,  555, 
568  ;  5  Ves.  199,  461 ;  11  Ves.  607  ;  15 
Ves.  384  ,  1  Her.  178  ;  5  Sim.  530  ;  [1 
De  G.  &  Jo.  438.] 

(s)  Under  the  old  law  every  devise, 
however  general  in  terms,  was  virtually 
specific.  Forrester  v.  Lord  Leigh,  Amb. 
173  ;  Scott  v.  Scott,  1  Ed.  459  ;  Keeling 
v.  Brown,  5  Ves.  359  ;  Milnes  v.  Slater, 
8  ib.  303,  overruling  Gower  v.  Mead, 
Pre.  Ch.  3.  And  see  particularly  Mire- 
house  v.  Scaife,  2  My.  &  Cr.  695,  where 
Lord  Cottenham  took  a  general  view  of 
the  authorities  for  the  proposition  that 
pecuniary  legatees  are  not  entitled  to  have 
the  assets  marshalled  as  against  a  resi- 
duary devisee  of  lands,  the  principle  ap- 


plicable to  specific  and  residuary  devises  Every  devise 
being  identical.  The  ground  for  this  specific  under 
doctrine  was,  that,  as  the  testator  could  old  law. 
dispose  only  of  the  lauds  actually  belong- 
ing to  him  when  he  made  his  will,  any 
devise  therein,  however  general  in  terms, 
amounted  in  reality  to  nothing  but  a  gift 
of  the  lands  he  then  had.  Thus,  if  a 
testator  having  lands  called  Blackacre 
and  Whiteacre,  before  the  year  1838, 
devised  Blackacre  to  A.  and  the  residue 
of  his  real  estate  to  B.,  the  devise 
to  B.,  though  residuary  in  expres- 
sion, was  in  point  of  fact  a  mere  de- 
vise of  Whiteacre,  and  was  so  regarded 
for  all  purposes.  Therefore,  if  in  such  a 
case  the  testator  owed  specialty  debts, 
which  were  to  be  satisfied  out  of  his  real 
estate,  Whiteacre,  the  property  of  B.,  was 
not  first  applicable  (as  would  be  the  case 
if  the  respective  subjects  of  disposition 
were  personal  estate),  but  A.  and  B. 
stood  upon  an  equal  footing,  both  estates 
being  applied  pro  rata. 

[(«)  Long  v.  Short,  1  P.  W.  403,  2 
Vern.  756  ;  Tombs  v.  Roch,  2  Coll.  490; 
Gcrvisv.  Gervis,  14  Sim.  655  (where  Sir 
L.  Shadwdl  overruled  his  own  previous 
decision  in  Cornewall  v.  Cornewall,  12 
Sim.  298)  ;  Young  v.  Hassard,  1  Jo.  & 
Lat.  472  ;  Jackson  v.  Hamilton,  3  Jo. 
&  Lat.  711;  compare  Bateman  v.  Hotch- 
Jcin,  10  Beav.  426  ;  and  see  Fielding  v. 
Preston,  1  De  G.  &  J.  438. 

(«)  Since  the  statute  8  &  4  Will.  4, 
c.  104,  making  real  estate  assets  for  pay- 
ment of  all  debts.  There  does  not  seem 
to  be  any  direct  authority  on  the  point  ; 
but  since  (as  decided  by  the  cases  in  the 
last  note)  the  Statute  of  Fraudulent 
Devises  (3  &  4  Will.  &  M.  c.  14,  and 
now  11  Geo,  4  &  1  Will.  4,  c.  47)  gave 
the  specific  legatee  a  right  to  contribution 
from  the  specific  devisee  towards  payment 
of  a  specialty  debt  in  which  the  heirs 
were  bound,  it  seems  to  follow  pari 
ratione,  that  the  statute  3  &  4  Will.  4, 
c.  104,  would  give  a  like  right  of  contri- 
bution towards  payment  of  a  simple  con- 
tract creditor.  Both  statutes  were  pro- 
bably framed  with  a  view  to  benefit  the 
creditor  solely,  but  there  seems  no  reason 
why,  since  the  earlier  statute  has  been 
held  to  extend  to  alter  the  rights  inter  se 
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ADMINISTRATION    OF    ASSETS, 

Sthly.  [Real  and  personal  property  which  the  testator  has 
power  to  appoint  and  which  he  has  appointed  by  his  will  (#).] 

In  fixing  these  several  gradations  of  liability,  the  great  struggle 
for  a  long  period  was  to  determine  whether  the  descended  assets 
were  applicable  before  or  after  devised  lands  which  the  testator 
had  simply  charged  with  (not  particularly  selected  and  appro- 
priated for  the  payment  of)  his  debts  (i.e.,  between  the  third  and 
fourth  classes  in  the  preceding  series),  and  the  question  was  finally 
settled  in  favour  of  the  prior  liability  of  the  heir  (though  with 
disapprobation  of  the  rule),  by  Lord  Thurlourm  Donne  v.  Lewis  (y], 
and  by  Lord  Alvanley  in  Manning  v.  Spooner  (z).  And  in  the 
case  of  Harmood  v.  Oglander  (a),  Lord  Eldon  recognizes  the 
distinction  between  a  mere  charge  of  debts,  and  a  devise  directing 
the  mode  in  which  the  debts  are  to  be  paid,  which  he  charac- 
terizes as  "  thin,"  but  considers  as  too  firmly  established  by 
authority  to  be  disturbed.  A  devise  to  the  heir,  though  inope- 
rative according  to  the  old  law  (b)  to  break  the  descent,  was 
held  to  demonstrate  an  intention  to  place,  and  to  have  the  effect 
of  placing,  the  heir  on  an  equal  footing  with  the  devisees, 
properly  so  called,  in  this  respect  (c) . 

[In  general  lapsed  devises  are  chargeable  in  the  hands  of  the 
heir  or  residuary  devisee  pari  passu  with  realty  coming  to  them 
by  descent  or  as  not  previously  disposed  of  (c?).  But  where  the 
lapsed  interest  is  a  remainder  the  rule  appears  to  be  different. 
Thus  in  Wood  v.  Ordish  (e),  where  a  testator  by  will  dated  in 
1832  devised  his  real  estate  subject  to  the  payment  of  his  debts 
to  one  for  life,  with  remainder  to  three  persons  as  tenants  in 
common,  and  afterwards  purchased  other  lands  which  were  of 
course  unaffected  by  the  will :  one  of  the  shares  in  remainder 
lapsed,  and  it  was  held  by  Sir  J.  Stuart,  V.  C.,  that  the  lapsed 
share  was  applicable  for  payment  of  debts  in  the  same  order  as 


[of  the  donees  under  the  testator's  will, 
the  statute  3  &  4  Will.  4  should  not  also 
have  the  same  effect.  The  fact  that 
under  the  latter  statute  the  simple  con- 
tract creditors  have  a  remedy  against  the 
realty  in  equity  only,  while  the  former 
gave  the  specialty  creditors  a  remedy  at 
law,  does  not,  it  is  submitted,  furnish  a 
sufficient  ground  for  distinction.  And 
see  observations  of  A'.  Bruce,  V.  C.,  Collis 
v.  Robins,  1  De  G.  &  S.  131. 

(x)  Fleming  v.  Buchanan,  3  D.  M. 
&  GK  976.  Hawthorn  v.  Shedden,  3 
Sm.  &  Gif.  305.  See  also  Troughton 
v.  Troughton,  3  Atk.  660,  661  ;  Bain- 


ton  v.  Ward,  2  Atk.  172,  n.  by  San- 
ders.] 

(y)  2  B.  C.  C.  257. 

(z)  3  Ves.  114. 

(a)  8  Ves.  125. 

(6)  But  now  see  stat.  3  &  4  Will.  4, 
c.  106,  s.  3  ;  ante,  Vol.  I.  p.  70. 

(c)  Biederman   v.  Seymour,  3  Beav. 
368.      [And   since    3    &    4   Will.  4,  c. 
106,  see   Strickland    v.  Strickland,   10 
Sim.  374. 

(d)  Williams  v.    Chitty,  3  Ves.  545  ; 
Dady  v.  Hartridge,  1  Dr.  &  Sm.  236. 

(e)  3  Sm.  &  Gif.  125. 
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[the  devised  estates  (i.e.,  not  until  after  exhausting  the  estate     onAr-  XLVI* 

which  simply  descended  on  the  heir),  on  the  ground  that  the 

devisee  for  life  had,  as  devisee,  a  clear  right  to  have  her  life 

estate  in  the  entirety  exonerated  by  the  descended  estates.    This 

decision  does  not  appear  to  be  referable  to  the  charge  of  debts ; 

for  in  Williams  v.    Chitty  (/),  where  the  entirety  in   certain 

property  lapsed  to  the  heir  in  possession,  and  was  held  liable  in 

exoneration  of  the  devised  estates,  there  was  also  a  charge  of 

debts ;  though  undoubtedly  the  charge  may  be  so  imposed  as 

materially  to  affect  the  question.     Thus  in  Fisher  v.  Fisher  (g)} 

where  the  testator  devised  his  freehold  and  leasehold  estates  to 

his  seven  children,  and  bequeathed  the  residue  of  his  personalty 

exonerated  from    his    debts ;    and  then  charged   his   freehold 

estates  as  the  primary  fund,  and  his  leaseholds  as  the  secondary 

fund  for  payment  of  his  debts  :  one  share  of  the  freehold  and 

leasehold  estates  lapsed,  and  it  was  held  by  Lord  Langdale  on 

the  construction  of  this  will  that  the. interest  conferred  by  the 

lapsed  devise  was  only  so  much  as  remained  after  deducting 

debts ;  and  therefore  that  so  much  only  lapsed ;  a  construction 

which  virtually  gave  to  the  heir  the  benefit  of  contribution  from 

the  co-devisees,  in  respect  of  that  particular  item  of  descended 

realty.] 

Where   several   distinct   properties,   subject   to    a    common  Principle  of 

-,  TIP  -ii     contribution, 

charge,  are  disposed  of  among  several  persons,  recourse  is  had,  when  applied. 
by  an  obvious  rule  of  justice,  to  the  principle  of  contribution. 
Thus,  if  the  testator,  after  subjecting  his  real  estate  to  the 
payment  of  his  debts  or  legacies,  devise  Blackacre  to  A.  and 
Whiteacre  to  B.,  and  these  estates  in  the  administration  of  the 
assets  become  applicable,  the  charge  will  be  thrown  upon  the 
devisees  in  proportion  to  the  value  of  their  respective  portions 
of  the  property  (A).  And,  by  parity  of  reason,  where  several 
estates,  subject  to  a  common  charge,  devolve  by  descent  upon 
different  persons  (which  happens  where  they  descended  to  the 
last  owner  from  opposite  lines  of  ancestry,  and  his  own  paternal 
and  maternal  heirs  are  different  persons,  or  they  are  held  by 
several  tenures,  involving  different  courses  of  descent),  the  same 
principle  of  contribution  obtains  (i). 

[(/)  3  Ves.  545.  Barnardiston,  1  P.  W.  504  ;  [Johnson 

(g)  2  Keen,  610.]  v.   Child,   4  Hare,  87.]    See  also  3  P. 

(h)  SQeffeveninghamv.  Heveningham,  W.  98. 

2  Vern.  355,  1  Eq.  Ca.  Ab.  117  ;  Grow-  (i)  See    Lord    Eldorfs    judgment    in 

cock  v.   Smith,   2  Cox.  397  ;  Carter  y.  Aldrich  v.    Cooper,    8  Ves.   390.      See 
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CHAP.  XLVI.         And  the  rule  is  the  same  where  the  property  charged  is  partly 


Immaterial        rea^  an<^  P^tly  personal.     Thus,  if  a  testator,  after  commencing 

that  part  of       njs  w{\\  with  a  general  direction  that  his  debts  shall  be  paid, 

charged  is  real    proceeds  to  dispose  specifically  of  his  real  and  personal  estate 

personal*  among  different  persons ;  as  the  charge  would,  we  have  seen, 

affect  the  whole  property  so  given,  real  as  well  as  personal,  the 

devisees  and  legatees  will  bear  their  respective  shares  of  the 

burden  pro  rata  (k). 

It  should  seem  then,  that,  although  personalty  not  expressly 

charged  with  debts  is  applicable  before  real  estate  not  so  charged, 

yet  when  both  species  of  property  are  expressly  onerated  [and 

the  personalty  is  specifically  bequeathed],  no  distinction  of  this 

nature  is  admitted,  but  the  whole  stands  on  an  equal  footing. 

Effect  where          In  precise  accordance  with  this  principle,  too,  where  a  testator 

sonai  estate       creates  out  of  real  and  personal  estate  a  mixed  fund  to  answer 

constitute  a       certain  charges,  he  is  considered  as  intending,  not  that  the  per- 

mixed  fund  to 

answer  charges,  sonalty  shall  be  the  primary  and  the  realty  the  auxiliary  fund 
for  those  charges,  but  that  each  shall  contribute  rateably  to 
the  common  burden.  And  it  is  immaterial  that  the  combined 
fund  comprises  the  whole  of  the  testator's  real  and  personal 
estate. 

Real  and  Thus,  in  the  case  of  Roberts  v.  Walker  (/),  where  a  testatrix 

madeDa  mixed     gave  to  trustees  certain  freehold  copyhold  and  leasehold  estates 

fund  to  answer  an(j  snares  in  certain  companies,  and  all  other  real  and  personal 
certain  charges.  r  r 

estate,  upon  trust  to  sell  and  convert  the  same,  and  as  to  the 

monies  arising  therefrom,  and  the  rents  and  profits  in  the  mean 
time,  upon  trust. in  the  first  place  to  pay  all  her  debts  funeral 
and  testamentary  expenses,  and  in  the  next  place  to  pay  certain 
legacies  with  interest  and  the  duty  thereon,  and  to  apply  the 
residue  in  such  manner  as  the  testatrix  by  any  codicil  should 
direct.  The  testatrix  died  without  making  any  codicil.  The 
question  being,  whether  the  debts  and  legacies  were  to  be  paid 
out  of  the  personalty  so  far  as  it  would  go,  in  exoneration  of  the 
real  estate  and  for  the  benefit  of  the  heir,  or  whether  they  were 
to  be  borne  by  the  real  and  personal  estate  proportionally,  Sir 

this  case  as  to  the   question  whether  a  v.  Gowdey,  3  My.   &  K.  383  ;   West  v. 

mortgage   equally  affects   both   subjects  Cole,  4  Y.  &  C.  460  ;  Falkner  v.  Grace, 

comprised  in  it,  or  the  one  was  to  Toe  first  9  Hare,  282  ;   Cradock  v.  Owen,  2  Sm.  & 

applied.  (Jif.  241  ;   Young  v.  Hassard,   1  Jo.  & 

(k)  Irvinv.  Ironmonger,  2  R.  &  My.  Lat.  466;  Robinson  v.  London  Hospital, 

531.  10  Hare,  19  ;  Simmons  v.  Rose,  6  D.  M. 

(1)  1  R.  &  My.  752;  see  also  Dunk  &  G.  411.] 
v.  Fenner,  2  R.  &  My.  557  ;  [Fourdrin 
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J.  Leach,  M.  R.,  decided  in  favour  of  the  latter  construction,     CHAP.  XLVI. 

observing,  "  When  a  testator  creates  from  real  estate  and  per- 

sonal estate  a  mixed  and  general  fund,  and  directs  the  whole  of 

that  fund  to  be  applied  for  certain  stated  purposes,  he  does,  in 

effect,  direct  that  the  real  and  personal  estate  which  have  been 

converted  into  that  fund  shall  answer  the  stated  purposes  and 

every  of  them  pro  rata,  according  to  their  respective  values.     If 

any  of  those  purposes  fail,  then  the  part  of  the  fund  which, 

according  to  the  intention  of  the  testator,  would  otherwise  have 

been  applicable  to  those  purposes,  is  undisposed  of.     As  far  as 

this  part  of  the  fund  has  been  composed  of  real  estate,  the  heir 

is  to  have  the  benefit  of  it,  as  so  much  real  estate  undisposed  of; 

and  as  far  as  this  part  of  the  fund  has  been  composed  of  personal 

estate,  I  am   of  opinion  that  it  is  personal  estate  undisposed  of 

for  the  benefit  of  the  next  of  kin  ;  and  in  order  to  ascertain  the 

proportions  which  will  thus  belong  to  the  heir  and  next  of  kin 

respectively,  it  must  be  referred  to  the  Master  to  compute  the 

respective  values  of  the  real  and  personal  estate,  which  are  thus 

blended  by  the  testator  into  one  common  fund." 

So,  in  the  case  of  Stacker  v.  Harbin  (m]3  where  a  testator  gave  Charges 
all  his  real  and  personal  estate  to  A.,  B.  and  C.,  upon  trust  to 


sell  all  his  real  estate  and  convert  into  money  his  personal  estate  ;  sonal  estate  as 

and  he  directed  his  trustees  to  stand  possessed  of  the  monies  to 

arise  by  virtue  of  his  will,  in  trust  to  pay  all  his  just  debts  and 

funeral  and  testamentary  expenses,  and  then  to  appropriate  and 

take  out  of  his  said  trust  monies  the  sum  of  1,000/.,  and  invest 

the  same  in  manner  therein  mentioned,  for  the  benefit  of  his  son 

D.,  which  sum,  in  a  certain  contingency,  was  to  revert  to  and 

become  part  of  his  residuary  monies  and  estate  ;  and  the  testator 

then  proceeded  to  give  certain  directions  concerning  his  residuary 

monies  and  estate.     The   testator,  by   an   unattested    codicil, 

revoked  the  legacy  of  1,0007.  ;  and  Lord  Langdale,  M.  R.,  held, 

that,  as  the  codicil  was  inoperative  in  regard  to  the  freehold 

estate,  the  legacy  remained  in  force  as  to  such  proportion  of  it  as 

was  payable  out  of  the  produce  of  the  freeholds,  for  the  legacy 

being  given  out  of  a  mixed  fund,  constituted  of  both  real  and 

personal  estate,  would  have  been  payable  out  of  both,  in  pro- 

portion to  their  respective  amounts  (n). 

(m)  3     Beav.     479  ;     [Shallcross    v.  (n)  But  if   the  gift  out    of  the    real 

Wright,  12  Beav.  505.  estate  had  been  of  a  legal  interest  as  a 

VOL.  n.  Q  Q 
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CHAP.  XLVI.  Again,  in  the  case  of  Salt  v.  Chattaway  (o),  where  a  testator 
devised  and  bequeathed  his  real  and  personal  estate  in  trust  to 
sell,  and  out  of  the  proceeds  and  out  of  the  ready  money  he 
might  die  possessed  of,  to  pay  to  J.  100/.,  and  to  divide  one- 
third  of  the  residue  of  the  monies  to  arise  as  aforesaid  among  J. 
and  five  other  persons ;  J.  died  in  the  testator's  lifetime.  It 
was  held  that  the  next  of  kin  and  the  heir  were  entitled  to 
their  proportionate  parts  of  the  lapsed  share  of  the  residue,  and 
that  the  legacy  of  100Z.  fell  into  the  residue  and  passed  by  the 
gift  thereof  (p).  Lord  Langdale  observed,  that  the  two  sorts 
of  estate  being  blended,  each  contributing  in  proportion  to 
fulfil  the  purposes  which  could  be  accomplished,  the  share  of 
residue  which  had  lapsed  must  be  deemed  to  consist  of  propor- 
tionate parts  of  the  two  sorts  of  estate. 

Conversion  the        [It  would  seem  that  the  only  mode  of  creating,  for  the  pur- 
creating  a  °       Pose  now  una*er  consideration,  a  blended  fund,  is  by  directing  a 
blended  fund,     conversion  :  it  has  been  frequently  decided  that  a  devise  of  real 
and  personal  estate  to  trustees,  with  a  direction  to  pay  out  of 
the   issues,  dividends,   interest  and    profits  thereof,    does  not 
prevent  the  personal  estate  from  being  primarily  liable  (q). 
Implied  Tne  order  in  which  a  testator  directs  his  estate  to  be  adminis- 

exoaeration  of 

a  legatee  from  tered  may  be  such  as  imphedly  to  shew  that  one  of  two  devisees 
administration  or  ^e&atees  *s  *°  nave  priority  over  the  other,  though  under 
directed.  the  gift  simply  to  them  they  would  have  contributed  rateably 

to  payment  of  debts.  Thus,  in  Legh  v.  Legh  (r),  a  testator 
devised  his  B.  estate  to  certain  uses,  and  he  devised  his  M.  estate 
to  trustees  upon  trust  to  sell  and  raise  portions  for  his  younger 
children,  and  from  and  after  the  complete  performance  and  satis- 
faction of  all  and  every  the  trusts  powers  and  authorities  thereby 
given  and  declared  and  subject  thereto  in  the  first  instance,  and 
also  subject  to  the  payment  of  debts  and  other  legacies,  he 
directed  the  trustees  to  stand  possessed  of  the  M.  estate  in  trust 
for  his  eldest  son  absolutely.  The  M.  estate  was  only  sufficient 
to  pay  the  portions  and  some  of  the  debts,  and  it  was  contended 

[rent-charge,  a  court  of  law  would  have  (p)  As  to  this,  vide  ante,  Vol.   I.  p. 

given  effect  to  the  whole  charge  out  of  608. 

the  real  estate,  Locke  v.  James,  11  M.  [(q)  Boughton  v.   Boughton,   1  H.  of 

&  Wels.  912,  where  it  is  suggested  that  L.  Ca.  406,  reversing  1  Coll.  26  ;  Blann- 

there  might  be  a  remedy  in  a  court  of  v.  Bell,  5  De  GK   &  S.    665  ;  Tidd  v. 

equity,  sed  qucere.]  Lister,   3  D.  M.   &  G.   857  ;  Bentley  v. 

(o)  3  Beav.576.   [See  also  Att.-Gen.  v.  Oldfield,  19  Beav.  225  ;  Tench  v.  Cheese, 

Southgate,   12  Sim.   77  ;    Shallcross   v.  6  D.  M.  &  G.   453 ;  Ellis  v.  Bartrumy 

Wright,  12  Beav.  505  ;  Fream  v.  Dow-  25  Beav.  110. 

liny,  20  Beav.  631.]  (r)  15  Sim.  125. 
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[that  the  portions  and  the  B.  estate  ought  to  contribute  rateably  CHAr.  XLVI. 
towards  remaining  debts ;  but  Sir  L.  Shadwell,  V.  C.,  held,  that 
the  B.  estate  was  alone  liable  in  the  first  instance.  That  this 
was  the  true  construction  is  evident  from  the  fact  that  the 
testator  directed  the  portions  to  be  paid  in  priority  to  the  debts, 
while  he  must  be  considered  to  have  known  that  the  law  ranked 
the  debts  in  priority  to  the  devisees  of  the  B.  estate,  which 
latter  priority  he  had  not  disturbed ;  the  order  of  priority  con- 
templated by  him  therefore  was — 1,  Portions;  2,  Debts;  3, 
Devisees  of  the  B.  estate;  and  the  property  being  insufficient 
for  all  three  classes,  the  deficiency  fell  on  the  devisees  in 
exoneration  of  the  portions. 

It  must  be  remembered  that  apportionment  is  made  only  as  Apportionment 
between  the  persons  respectively  entitled  to  the  real  and  personal  not  affect  per- 
property  charged,  and  does  not  affect  the  person  entitled  to  the  son  entitled  to 
charge ;  thus  if  the  real  property  charged  is  by  codicil  given 
freed  from  the  charge,  the  personalty  remains  subject  to  the 
whole  charge  (s) .] 

II.  As  to  the  general  right  of  a  devisee,  [in  cases  not  affected  Legatee  of  au 
by  the  statute  17  &  18  Viet.  c.  113,  hereafter  stated,]  to  be 


exonerated  from  an  incumbrance  to  which  the  testator,  either  to 
before  or  after  the  making  of  his  will,  has  subjected  the  devised 
estate,  there  cannot,  at  this  day,  be  any  doubt  or  controversy. 
And  it  is  clear  that  the  legatee  of  any  chattel,  specifically 
bequeathed,  has  the  same  right. 

[Thus  where  a  testator  holding  lands  for  which  he  received  Arrears  of  rent 
rent  and  paid  a  head-rent,  died  leaving  arrears  of  rent  due  to  paya^leTy1  y 
him  which  he  specifically  bequeathed,  and  also  arrears  of  head-  donee  of  lease. 
rent  due  from  him,  it  was  held  that  the  latter  must  be  paid  out 
of  the  general  personal  estate  in  exoneration  of  the  specific 
legatee  (t). 

So  a  sum  due  from  the  testator  to  his  lessor,  in  respect  of  a   Nor  renewal 
renewal  granted  during  the  testator's  lifetime,  is  payable  out  of  ^te^tator's^ 
the  general  personal  estate,  in  exoneration  of  a  specific  legatee  of  lifetime. 
the  leasehold  (u) .  And  the  specific  legatee  of  leaseholds,  on  which 
the  testator  had  covenanted  to  build,  has  been  held  (4?)  entitled  Nor  the  cost  of 

[(s)  Tatlock  v.  Jenkins,  Kay,  654.  newals  effected   upon   deaths  happening 

(t)  Barry  v.   Harding,  I  Jo.  &  Lat.  after  the  testator's  death,  ib. 
489.  (x)  Marshall    v.    Holloway,    5   Sim. 

(u)  Ftizwilliams  v.   Kelly,    10  Hare,  196. 
266.      But  not  fines  falling  due  on  re- 

Q   Q   2 
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[to  have  the  covenant  performed  at  the  expense  of  the  general, 
personal  estate,  although  the  time  for  performing  the  covenant 
has  not  expired  (a).  But  the  principle  has  not  been  held 
applicable  to  a  bequest  of  leaseholds,  where  the  testator  was 
liable  for  dilapidations  at  the  time  of  his  death ;  in  which 
case,  therefore,  the  specific  legatee  must  bear  the  burden  of 
repairs  (b). 

Again,]  if  a  testator  bequeaths  a  watch  or  a  painting,  and  it 
turns  out  that  at  his  decease  the  watch  or  painting  is  in  pawn, 
the  legatee  is  entitled  to  have  it  redeemed.  And  by  parity  of 
reason  if  a  testator  specifically  bequeaths  a  legacy  to  which  he 
is  entitled  under  a  will,  and  afterwards  assigns  such  legacy  by 
way  of  mortgage,  the  legatee  may  claim  to  have  the  mortgage 
debt  liquidated  in  exoneration  of  the  subject  of  gift;  and  it 
would  be  immaterial  that  the  mortgage  deed  contained  a  power 
of  sale,  by  virtue  of  which  the  mortgagee  might  have  absolutely 
disposed  of  the  property  and  thereby  have  defeated  the 
bequest  (c) ;  for  in  all  these  cases  the  mortgage  being  considered 
to  have  been  created  by  the  testator  for  his  own  convenience, 
and  not  for  the  purpo.se  of  subtracting  so  much  from  the 
bequest,  the  act  is  not,  as  between  the  parties  claiming  under 
the  will,  an  ademption  pro  tanto,  and  cannot,  without  at  least 
equal  impropriety,  be  termed  a  partial  revocation,  though  the 
latter  designation  has  been  commonly  applied  to  it.  If,  there- 
fore, the  testator's  right  of  redemption  remain  unbarred  at  his 
decease,  the  devisee  or  legatee  is  entitled  to  require  that  it  shall 
be  exercised  for  his  benefit. 

Upon  the  same  principle,  it  has  been  held  that  the  specific 
legatee  of  shares  in  a  railway  company  or  any  other  such  adven- 
ture, on  which  at  the  testator's  death  the  whole  amount  sub- 
scribed has  not  been  paid,  is  entitled  to  have  the  future  calls 
paid  out  of  the  general  personal  estate,  or  any  other  fund  on 


[(a)  This  last  fact  led  Sir  G.  J.  Turner^ 
in  Fitzwillianis  v.  Kelly,  10  Hare,  277, 
to  refer  Marshall  v.  HolLoway  to  the  cir- 
cumstance that  the  debts  were  there 
specially  charged  on  the  general  personal 
estate.  But  the  charge  appears  to  leave 
untouched  the  question,  what  is  a  debt 
of  the  testator. 

(6)  Hickling  v.  Bowycr,  3  Mac.  &  G. 
643.  Sir  R.  T.  Kindersley  doubted  the 
principle  of  this  decision,  1  Drew.  182, 
183  ;  but  at  this  day  it  is  not  likely  that 
the  liability  of  the  general  estate  will  be 


enlarged  ;  see  post.  Moreover,  the  case 
of  dilapidations  differs  from  others  in 
being  a  continuing  breach,  and  giving  the 
covenantee  a  right  to  proceed  at  law 
against  the  assignee  (or  legatee  after 
assent)  for  dilapidations  permitted  before 
as  well  as  for  those  happening  after  the 
lessee's  death,  MascalVs  case,  Moore, 
242.] 

(c)  Knight  v.  Davis,  3  My.  &  K.  358. 
In  this  case  the  mortgage  was  created  for 
the  benefit  of  the  legatee  himself. 
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which  the  testator  may  have  thrown  the  burden  of  his  debts  (d). 
[But  the  inconvenience  of  keeping  a  portion  of  the  testator's 
assets  tied  up  to  meet  liabilities  of  this  kind,  has  been  felt  to  be 
so  great,  that  there  is  now  a  disposition  to  say  that  these  cases 
have  gone  too  far  (e).  Sir  /.  Romilly,  M.  R.,  refused  to  follow 
them  where  the  company  had  been  long  in  operation,  and  the 
testator's  interest  had  been  treated  by  him  and  all  other  persons 
concerned  as  complete  (/)  ;  and  in  Addams  v.  Ferick  (g),  he 
held  that  the  liability  of  the  general  estate  depended  on  the 
question  whether  the  calls  were  made  before  or  after  the 
testator's  death.  Sir  R.  T.  Kindersley,  too,  has  said  that  until 
the  rule  had  been  settled  by  an  appellate  tribunal  he  should 
adopt  this  principle,  that  whatever  payment  was  due  at  the 
time  of  the  testator's  death  to  constitute  him  a  complete 
shareholder  in  the  concern,  and  whatever  calls  were  made  at 
his  death,  must  be  paid  out  of  his  general  assets;  but  if  at 
his  death  he  was  constituted  a  complete  shareholder  in  the 
concern,  whether  it  was  a  going  concern  at  his  death  or  not, 
whether  it  was  partially  or  wholly  completed,  all  calls  made 
subsequently  to  the  death  of  the  testator  must  be  borne  by 
the  specific  legatee  (h) . 

Where  the  person  named  as  legatee  repudiates  the  legacy,  he 
cannot  of  course  be  subjected  to  any  of  the  liabilities  attaching 
to  the  testator's  interest  (i).] 

But  the  points  which  [in  cases  not  falling  within  the  statute 
17  &  18  Viet.  c.  113,]  have  been  chiefly  in  controversy  and  are 
here  to  be  considered,  are  : — 

1st,  Whether  the  will  indicates  an  intention  that  the  devisee 
or  legatee  shall  take  cum  onere  (k) ;  and,  if  not,  then,  2ndly, 
Out  of  what  funds  he  is  entitled  to  claim  exoneration  (/).  The 
Courts  require  very  clear  expressions  in  order  to  fasten  the 
incumbrance  on  the  devisee  or  legatee  of  the  property  in 
question. 


CHAP.    XLVI. 


when  not. 


(d)  £lount  v.  UipTdns,   7    Sim.  51  ; 
\Jacques   v.    Chambers,    4   Railw.    Gas. 
499,  11  Jur.  295,  reversing  S.  C.  2  Coll. 
435  ;   Wright  v.  Warren,  4  De  G.  &  S. 
367  ;  Olive  v.  Olire,  Kay,  600. 

(e)  By  Sir  E.  Sugden,   1  Jo.   &  Lat. 
490. 

(/)  Armstrong  v.  Burnet,  20  Beav. 
42  i. 

(g)  26  Beav.  384. 

(h)  Day  v.  Day,  29  L.  J.  Ch.  466, 
468,  6  Jur.  N.  S.  365. 


(i]  Moffett  v.  Bates,  3  Sm.  &  Gif. 
468. 

(k)  It  may  happen  that  a  devisee  for 
life  is  to  take  cum  onere,  while  a  re- 
mainderman is  entitled  to  exoneration, 
see  Sargent  v.  Roberts,  12  Jur.  429,  17 
L.  J.  Ch.  117  ;  and  vice  versa,  Whieldon 
v.  Spode,  15  Beav.  537. 

(I)  As  to  the  right  to  exoneration 
being  barred  by  lapse  of -time,  see  New- 
house  v.  Smith,  2  Sm,  &  Gif.  344.] 


Legatee  may 
escape  the 
burden  by 
declining  the 
legacy. 
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Thus  it  is  settled  that  a  devise  of  lands,  subject  to  the  mort- 
gage or  incumbrance  thereupon,  does  not  so  throw  the  charge  on 
the  estate,  as  to  exempt  the  funds  which  by  law  are  preferably 
liable  (m) ;  the  testator  being  considered  to  use  the  terms  merely 
as  descriptive  of  the  incumbered  condition  of  the  property,  and 
not  for  the  purpose  of  subjecting  his  devisee  to  the  burden, — a 
construction  which,  though  well  established,  it  is  probable 
generally  defeats  the  intention. 

[And  in  Goodwin  v.  Lee  (n),  where  a  testator  having  two 
estates  subject  to  a  mortgage  for  1,200/.,  devised  one  to  A. 
subject  to  the  payment  of  200/.  part  of  the  1,200/.,  and  devised 
the  other  to  B.  subject  to  the  payment  of  1,000/.  residue  of  the 
1,2007. ;  Sir  W.  P.  Wood,  V.  C.,  held  that  this  only  fixed  the 
proportions  in  which  the  estates  inter  se  were  to  bear  the  charge, 
and  was  nothing  more  than  the  usual  case  of-  a  devise  of  a 
mortgaged  estate  subject  to  the  mortgage,  which  did  not  imply 
that  the  devisee  was  to  take  it  cum  onere.] 

And  even  where  lands  were  devised  upon  trust  for  sale,  and 
the  proceeds  were  to  be  applied  in  the  first  [place  to  pay  off  a 
mortgage  debt  of  6,000/.  charged  on  another  estate  (o),  and  in 
the  next  place  to  pay  off  all  other  mortgages  charged  on  the 
lands  devised,]  Sir  J.  Leach,  M.  R.,  held,  that,  as  it  appeared 
on  the  whole  will  that  the  testator  did  not  intend  to  exonerate 
his  personal  estate  from  the  mortgage  debts,  the  devisees  of  the 
residue  of  the  proceeds  of  the  fund  were  entitled,  under  the 
general  rule,  to  have  the  personalty  applied  in  exoneration  of 
the  lands  devised  (p). 

[Where  an  estate  in  mortgage  was  devised  to  A.  "  he  paying 
the  mortgage  thereon/-'  Lord  Langdale  held,  that  this  imposed 
a  condition  on  the  devisee  and  exonerated  the  personal  estate  (q)  ; 
the  case,  however,  can  hardly  be  considered  an  authority,  for  it 


(m}  Serle  v.  St.  JSloy,  2  P.  W.  386  ; 
Duke  of  Ancaster  v.  Mayer,  IB.  C.  C. 
454;  Astley  v.  Earl  of  Tanlcervitte,  3 
B.  C.  C.  545,  1  Cox,  82  ;  [Barnewellv. 
Lord  Cawdor,  3  Mad.  453  ;  Phillips  v. 
Parker,  Taml.  136  ;]  Bickliam  v.  Or ut- 
well,  3  M.  &  Cr.  763  ;  (Townshend  v. 
Mostyn,  26  Beav.  72.]  See  also  Lord 
Eldon's  judgments  in  Milnes  v.  Slater, 
8  Ves.  306  ;  Bootle  v.  Blundell,  1  Mer. 
227,  and  Noel  v.  Lord  Henley,  in  D.  P., 
1  Dan.  336. 

[(n)  1  Kay  &  J.  377. 

(o)  The   payment    of    this    mortgage 


debt  was  by  a  codicil  expressly  thrown 
on  the  mortgaged  estate  in  exoneration 
of  the  personal  estate,  and  it  is  presumed, 
though  the  report  is  not  clear  on  the  sub- 
ject, that  the  personalty  was  not,  in 
direct  contravention  of  the  codicil,  held 
liable  to  the  discharge  of  this  debt.] 

(p)  WytJie  v.  HenniTcer,  2  My.  &  K. 
635.  [But  according  to  Webb  v.  Jones, 
post,  the  decision  should  have  been  other- 
wise, for  another  reason. 

(q)  Lockhart  v.  Hardy,  9  Beav.  379. 
See  Hatch  v.  Skelton,  20  Beav.  453. 


EXONERATION  OF  MORTGAGED  PROPERTY.  599 

[is  directly  opposed  to  two  earlier  cases  (r)  not  cited  before  his     CHAP.  XLVI. 
Lordship,  in  which  it  was  decided  that  similar  words  applied  to 
debts  and  legacies  did  not  impose  a  condition.] 

Suppose,  then,  that  the  will  contains  no  intimation  of  an  Funds  liable  to 
intention  to  the  contrary,  the  devisee  of  a  mortgaged  estate  is  morteaged 
entitled  to  have  the  incumbrance  discharged  out  of  the  following  estate. 
funds  : — 1st,   The  general  personal  estate  (s) ;  2ndly,  Lands  ex- 
pressly devised  for  payment  of  debts  (t) ;  3rdly,  Lands  descended 
to  the  heir  (u)  •  and  4thly,  Lands  devised  charged  with  debts  (at)  : 
and  if  the  charge  happened  to  reach  the  last  class  of  estates,  and 
if  the  devised  mortgaged  estate  were  included  therein  (as  it  of 
course  would  be  if  the  charge  were  general),  the  devisee  in 
question  would  be  liable  to  contribute  rateably  with  the  other 
devisees  (y). 

But  the  devisee  of  a  mortgaged  estate  is  not  entitled  to  have  Not  specific 
it  exonerated  out  of  personalty  specifically  bequeathed, — a  point  lesacies  J 
which  was  determined  in  the  case  of  O'Neal  v.  Mead  (.?),  where 
a  testator  having  devised  lands,  which  he  had  mortgaged,  to 
his  eldest  son  in  fee,  and  bequeathed  a  leasehold  estate  to  his 
wife,  it  was  held  that  the  leasehold  premises,  being  specifically 
bequeathed,  were  not  liable  to  pay  off  the  mortgage. 

And  a  fortiori  a  specific  legatee  of  incumbered  leaseholds 
cannot  call  upon  a  specific  legatee  of  unincumbered  leaseholds 
to  contribute  towards  the  liquidation  of  the  mortgage  debt 
affecting  the  former  exclusively ;  and  a  direction  that  the  mort- 
gage money  shall  be  paid  out  of  the  general  personal  estate 
would  not  confer  such  right  (a). 

It  is  clear,  also,  that  the  devisee  of  a  mortgaged  estate  cannot  nor  pecuniary 
claim  exoneration  as  against  pecuniary  legatees.     Thus,  in  Lut-  lesacies  J 
kins  v.  Leigh  (b),  where  the  testator,  having  mortgaged  certain 
lands,  devised  them  to  his  wife  for  life,  with  remainder  over,  and 

[(r)  Bridgman  v.  Dove,  3  Atk.  201  ;  dleton,  15  Beav.  450.] 
Mead  v.   Hide,    2  Vern.    120,    noticed  (y)   Carter  v.  Barnardiston,  1  P.  W. 

post.]  505;  [Middleton  v.  Middleton,  15  Beav. 

(s)  Phillips  v.   Phillips,  2  B.  C.  C.  450  ;  Harper  v.  Munday,  7  D.  M.  &  G. 

273,  and  cases  cited.  369.] 

(t)  Serle  v.  St.  ffloy,  2  P.  W.   386  ;  (»)  1  P.  W.  633  ;  [Emuss  v.  Smith,  2 

[Lomax  v.  Lomax,  12  Beav.  285  ;]  and  De  GK  &  S.  737,  738.] 
other  cases  cited  ante,  588.  (a)    Halliwell  v.  Tanner,  1  R.  &  My. 

(u}  Galton  v.  Hancock,  2  Atk.    424,  633. 

427,  430  ;  [Davies  v.  Topp,  2  B.  C.  C.  (6)  Gas.  t.  Talb.   53.     See  also  Lucy 

259,   n.  ;]    and  other  cases   cited  ante,  v.    Gardener,    Bunb.    137 ;     and    Lord 

588.  Loughborough"1  s  judgment  in   Hamilton 

[(x)    Bartholomew  v.    May,    1    Atk.  v.    Worley,  2  Ves.  jun.  65  ;  [Johnson  v. 

487,  1  West,  255;  Middieton  v.  Mid-  Child,  4  Hare,  87.] 
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OHAP.  XLVI.  gave  her  a  legacy  of  1,500/.,  and  bequeathed  the  residue  of  his 
personal  estate  to  other  persons.  The  personal  estate  not  being 
sufficient  to  pay  the  1,500/.  and  liquidate  the  mortgage,  Lord 
Talbot  held  that  the  devisees  must  take  the  devised  estate  cum 
onere. 

And,  of  course,  such  a  devisee  is  not  entitled  to  call  upon  the 
devisees  of  other  lands,  not  charged  by  the  testator  with  debts, 
for  contribution,  although  such  other  estates  were  liable  to  the 
creditor  (c).  It  is  true  that  a  devisee  of  incumbered  land  can 
only  claim  exoneration  out  of  property  which  the  creditor  of 
the  testator  can  reach,  but  the  converse  of  the  proposition  is 
not  true. 

The  application  of  descended  estates  in  exoneration  of  a 
devised  estate  has  generally  been  thought  to  be  a  hardship 
upon  the  heir;  but  such  an  opinion  can  only  be  maintained  on 
a  ground  which  would  go  to  prove  that  the  estate  ought  not  to 
be  exonerated  at  all,  namely,  that  the  devisee  was  intended  to 
take  cum  onere,  which  is  probably  in  general  the  case ;  for  if 
it  be  admitted  that  the  testator  meant  the  incumbrance  to  be 
liquidated,  it  would  seem  to  follow  that  the  devisee  should  be 
placed  in  the  same  position  as  if  the  mortgage  were  a  debt  not 
affecting  the  estate,  and  should  only  be  liable  to  contribute  to 
or  pay  it,  precisely  to  the  same  extent  as  any  other  claim  upon 
the  general  assets :  though  the  Courts,  it  will  be  observed,  have 
not  carried  the  rule  quite  so  far.  The  extent  of  the  devisee's 
claim  to  exoneration  seems  now  to  be  well  denned  by  the  cited 
cases. 

So  where  an  estate  descends  subject  to  a  mortgage,  the  heir 
is  entitled  to  exoneration  out  of  those  funds  which  in  the  esta- 
blished order  of  application  (d)  are  anterior  to  the  descended 
assets,  namely,  the  general  personal  estate,  and  realty  expressly 
devised  for  the  payment  of  debts  (e). 

The  principle  of  the  preceding  cases,  however,  extends  only 
to  incumbrances  created  by  the  testator  or  ancestor  himself; 


.Heir  entitled 
io  exoneration. 


Exoneration 
-doctrine  does 


(c)  Lord     ffardwicJce's   judgment   in 
Oalton  v.  Hancock,  2  Atk.  438  ;  [Emuss 
v.  Smith,   2  De  G.  &  S.  722.]     In  the 
first  case  the  debt  was  secured  by  bond,  a 
circumstance  not  now  a  necessary  ingre- 
dient in  the  case.      Vide  ante,  553. 

(d)  See  ante,  588. 

(e)  Hill  v.  Bishop  of  London,  1  Atk. 
621  ;    [Cheater  v.   Powell,  7  Jur,   389  ; 
Yonge  v.    Purse,   20  Beav.  380.      The 


first  case  is  a  peculiar  one.  The  mort- 
gaged lands  were  copyholds  (which  were 
not  then  assets  either  at  law  or  in  equity), 
and  the  copyhold  heir  was  held  entitled 
to  be  exonerated  out  of  lands  specifically 
devised,  though  merely  charged  with 
debts.  If  he  had  been  heir  of  fee-simple 
lands,  the  lands  descended  would  have 
been  liable  before  the  lands  charged,  see 
order  of  liability,  ante,  588.] 
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for  the  claim  to  exoneration  is  founded  on  the  notion  that  the     OHAP- 


personal  estate  of  the  testator  who  made  the  mortgage  had  the  not  extend  to 
benefit  of  its  creation,  and  therefore  shall  be  the  fund  to  liqui-  estatef  w^icl1 

"          came  to  the 

date  it;    and  cases  which  do  not  fall  within  the  reason  are  testator  cum 

excluded  from  the  operation  of  the  rule.     Thus  it  is  clear  that  °  ere* 

where  the  estate  has  come  to  the  last  owner,  either  by  devise  or 

descent,  incumbered  with  a  mortgage,  and  he  has  done  no  act 

in  his  lifetime  evincing  an  intention  to  make  the  debt  his  own, 

the  personal  estate  (not  having  had  the  benefit  of  the  mortgage) 

will  not  be  liable  to  pay  it  ;  but  the  devisee  or  heir  of  the  last 

owner  will  take  the  estate  cum  onere  :  nor,  it  seems,  will  the 

act  of  such  last  owner,  rendering  himself  personally  liable  to 

the  debt,  [even  though  he  be  also  residuary  legatee  of  the  first  Unless  he 

mortgagor's  personal  estate,!  in  every  instance  transfer  it  to  manifest  an 

r  *  intention  to 

himself  as  between  his  own  representatives,  unless   such   ap-  adopt  the 
pears  upon  the  whole  transaction  to  have  been  his  deliberate  d 
intention  (/)  . 

Thus  it  has  been  held  that  the  giving  a  bond  or  covenant  on  Actg  nof 
the  transfer  of  the  mortgage  has  no  such  effect  (#),  even  though  amounting  to 
[the  conveyance  on  transfer  be  made  freed  from  the  old  equity 
of  redemption  and  subject  to  a  new  proviso,  and]  include  an 
agreement  to  pay  a  higher  rate  of  interest  (h),  or  a  further  sum 
be  advanced  to  pay  an  arrear  of  interest  on  such  mortgage  (i), 
in   which   case  the   effect   is   merely  to    convert  interest   into 


(f)  Scott  v.    Beecher,    5   Mad.    96;  Cox's  P.  W.  664,  n.     [This  case  seems  to 
[Earl  of  Ilchester  v.  Earl  of  Carnarvon,  overrule  Donisthorpe  v.   Porter,   2  Ed. 
1    Beav.    209  ;    Earl   of  Clarendon  v.  162,  where  it  was  held  that  a  bond  and 
Barham,  1  Y.  &  C.  C.  C.  688  ;   Swain-  covenant  and  reservation  of  a  new  equity 
son  v.  Swainson,  6  D.  M.  &  GK  648.     In  of  redemption  made  the  personal  estate 
Bond  v.  England,  2  Kay  &  J.   44,  Sir  of  the  heir  primarily  liable,  but  the  exact 
W.  P.  Wood,  V.  0.,  said  these  decisions  nature  of  the  transaction  is  not  stated; 
proceeded  on  the  ground  that  the  same  it  seems  to  have  been  a  mortgage  to  a 
party  had  both  funds  under  his  control.  person  already  entitled  to  a  charge  raise- 
This  is  not  easily  to  be  collected  from  the  able  under  the  trusts  of  a  term.] 
reports.     However,  the  V.  C.  held  them  (i)  Earl  of.  Tarikerville  v.  Fawcett,  1 
not  applicable   to  the  case  then  before  Cox,    237,   [2  B.    C.    C.    57  ;    and  see 
him,   where  the  testator  had  never  ad-  Shafto   v.   Shafto,    supra,  where  it  was 
ministered   at   all  to   the   estate  of  the  held  that  an   arrear  of  interest  due  on 
original  mortgagor,  and  so  could  not  be  the  death  of    the  devisee  in  fee  was  a 
said  to  have  ever  had  his  personal  estate  charge  on  the  mortgaged  property,  in  ex- 
under  his  control.]  oneration  of  his  personal  estate  ;    contra 

(g)  Bagot  v.  Oughton,  1  P.  W.  347  ;  as  to   a   devisee  for  life,    or  an  infant 
Evelyn  v.  Evelyn,  2  ib.  664  ;  Leman  v.  devisee  in  tail,  who  must  keep  down  the 
Newnham,  1  Yes.  51  ;  Lacam  v.   Mer-  interest  so  far  at  least  as  the  rents  and 
tins,  ib.  312.     See  also  Robinson,  v.  Gee,  profits  will  go.     Burgisv.  Mawbey,  T. 
ib.  251  ;   Duke  of  Ancaster  v.  Mayer,  1  &  R.  167.     A  further  sum,  advanced  for 
B.  C.   C.    454  ;   Earl  of  Tankerville  v.  the  owner's  own  personal  benefit,  will  of 
Fawcett,  1  Cox,  237,  2  B.  C.  C.  57.  course  remain   his   own   personal   debt, 

(h)  Shafto  v.   Shafto,  1  Cox,  207,   2  Lacam  v.  Mertins,  1  Ves.  312.] 
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Where  debt  or 
security 
divided  into 
two  parts,  held 
a  new 
mortgage. 


Case  where 
held  that  heir 
had  elected  to 
make  debt  his 
own. 


principal ;  and  in  the  case  of  the  Duke  of  Ancaster  v. 
Mayer  (k)  it  was  so  decided,  though  a  small  further  principal 
sum  was  advanced,  and  a  further  real  security  given  for  the 
whole. 

Nor  in  such  a  case  is  the  personal  estate  of  the  last  owner 
rendered  primarily  liable  by  a  covenant  or  bond  given  for  par- 
ticular purposes,  as  upon  the  apportionment  of  the  debt  among 
several  persons  entitled  to  different  parts  of  the  property  subject 
to  the  charge  (/).  [Nor  where  the  equity  of  redemption  has 
become  divided  among  several  persons  does  a  new  proviso  for 
redemption,  providing  for  reconveyance  to  each  person  of  his 
own  share,  throw  the  debt  upon  such  persons  personally,  since 
it  only  expresses  what  the  law  would  imply  (m). 

But  in  the  case  of  Bar  ham  v.  Earl  of  Thanet  (ri),  part  of  the 
mortgage  debt  and  part  of  the  lands  only  were  included  in  the 
transfer,  each  portion  of  the  lands  becoming  a  security  for  each 
portion  of  the  debt  only ;  also  a  different  rate  of  interest  was 
made  payable,  and  there  was  a  new  proviso  for  redemption  on 
payment  of  the  principal  money  and  interest  at  the  end  of  five 
years ;  and  Sir  J.  Leach  held,  that  the  devisee  had  taken  the 
debt  upon  himself,  and  that  the  transaction  was  not  an  assign- 
ment of  part  of  the  original  mortgage  debt,  but  a  release  of  part 
of  the  security  and  a  new  mortgage.  It  is  presumed  the  learned 
Judge  considered  that  nothing  could  be  considered  as  mere 
assignment  which  did  not  leave  the  whole  lands  subject  to  the 
whole  debt.  By  the  transaction  in  the  case  before  him  the 
equities  were  certainly  altered,  for  the  mortgagor  might,  as  he 
in  fact  did,  redeem  one  mortgage  without  the  other. 

Again,  in  the  case  of  Bruce  v.  Morice  (o),  a  mortgaged  estate 
was  devised  to  the  testator's  eldest  son  in  tail,  and  other  lands 
were  devised  to  trustees,  upon  trust  to  sell  and  pay  debts,  and 
pay  the  surplus  to  his  said  son ;  but  if  the  son  should  satisfy  the 
creditors,  the  trustees  should  desist  from  the  sale.  The  son  was 
also  residuary  legatee  and  executor.  The  trustees  never  acted, 
and  the  son  entered  on  both  estates,  never  paid  the  mortgage 
debt,  but  joined  in  a  transfer  and  covenanted  for  payment,  a 


(Ik)  1  B.  C.  C.  454  ;  but  see  Woods  v. 
Huntingford,  3  Yes.  128  ;  [and  Lush- 
ington  v.  Sewell,  1  Sim.  435.] 

(I)  Forrester  v.  Leigh,  Arab.  171,  2 
Cox's  P.  W.  664,  n.  ;  Eillinghurst  v. 
Walker,  2  B.  C.  C.  604.  As  to  which, 


see  Sir  W.  Grant's  judgment  in  Earl  of 
Oxford  v.  Rodney,  14  Ves.  425. 

[(m)  Hedges  v.  Hedges,  5  De  G.  &  S. 
330. 

(»)  2  My.  &  K.  607. 

(o)  2  De  G.  &  S.  389. 
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[different  rate  of  interest  being  reserved  ;  there  was  also  a  new  CHAP.  XLVI. 
proviso  for  redemption.  On  his  death  it  was  held,  by  Sir  J. 
K.  Bruce,  V.  C.,  that  his  personal  estate  was  primarily  liable. 
The  learned  Judge  remarked  on  the  fact  that  the  son  was  resi- 
duary legatee,  but  this  he  had  himself,  though  unwillingly,  and 
in  deference  only  to  prior  decisions,  held  immaterial  (p) ;  he  also 
noticed  that  the  son  had,  on  the  mortgage  being  made,  become 
surety  for  the  debt  of  his  father,  which,  however,  it  is  conceived, 
could  not  have  been  material :  and  the  real  ground  on  which  to 
rest  the  decision  seems  to  be  that  last  stated,  namely,  that  the 
trustees  never  having  acted,  the  son  himself,  as  heir-at-law, 
became  the  trustee,  and  having  entered  on  both  estates,  and 
never  having  attempted  to  sell  the  one  devised  for  payment  of 
debts,  must  be  presumed  to  have  acted  in  accordance  with  the 
will,  which  gave  him  the  option  of  preventing  a  sale  by  taking 
the  debts  on  himself. 

In  the  case  of  Towns/tend  v.  Mostyn.(q)  there  was  at  the  tes- 
tator's death  a  debt  of  20,000/.  secured  by  mortgage  on  an 
estate  which  had  come  to  him  from  his  father  subject  to  a  por- 
tion of  the  debt,  the  testator  having  himself  created  the  residue 
of  the  debt  and  covenanted  for  payment  of  the  whole.  Sir  /. 
Romilly,  M.  R.,  held  that  the  whole  20,000/.  had  become  the 
debt  of  the  testator,  and  that  the  devisee  must  be  exonerated.] 

Where  a  testator  charges  his  estate  with  the  payment  of  his  Charge  of  debts 
debts,  an  incumbrance  on  a  real  estate  devised  or  descended  to  testator's'own 
him  will  not  be  considered  as  his  debt,  so  as  to  bring  it  within  debts. 
the  operation  of  the  charge. 

Thus,  in  Lawson  v.  Lawson  (r),  where  A.,  being  the  devisee 
of  real  estate  which  was  subject  to  certain  incumbrances,  died, 
leaving  the  estate  so  subject,  and  having  by  his  will  charged  his 
real  and  personal  estate  with  the  payment  of  his  debts,  and 
devised  the  real  estate  to  B.,  and  appointed  his  wife  executrix. 
The  wife  having  in  the  administration  of  the  assets  paid  off  the 
charge  on  the  real  estate  devised  by  the  first  testator,  it  was 
held  that  she  was  entitled  to  satisfaction  from  B.,  whose  estate 
was  thus  exonerated;  for  that  A.,  in  charging  his  estate  with 
his  debts,  could  not  intend  to  incumber  it  with  debts  which 
were  not  his  in  contemplation  of  law. 

[(p)  Earl  of  Clarendon  \.  Barham,  1  Toml.  424.     See  also  Lawson  v.  Hud- 

Y.  &  C.  C.  C.  688.  son,  1  B.  C.  C.  58  ;  Hamilton^.  Worley> 

(q)  26  Beav.  72.]  2  Ves.  jun.  62,  4  B.  C.  C.  199. 
(r)   Lawson  v.  Lawson,   3  B.   P.   C. 
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Rule  where 
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onere. 


Covenant  with 
the  vendor  ; 

with  the 

mortgagee  : 
this  amounts  to 
adoption  of 
debt. 


And  where  a  person,  to  whom  lands  are  devised  or  descend 
subject  to  the  payment  of  debts  or  legacies,  executes  a  bond  [or 
promissory  note]  or  a  mortgage  of  the  devisor's  or  ancestor's 
estate  to  raise  money  for  payment  of  the  debts  (s),  or  to  a  legatee 
to  secure  his  legacy  (t}}  he  has  not  by  these  acts  primarily 
subjected  his  personal  estate.  Such  also  was  adjudged  to  be 
the  result  where  the  heir  mortgaged  an  estate  to  pay  simple 
contract  debts  owing  by  his  ancestor  to  which  the  real  estate 
was  not  liable  (u). 

The  same  doctrine,  to  a  certain  extent  at  least,  applies  to 
cases  in  which  the  estate  was  purchased  by  the  testator  subject 
to  the  charge ;  for  it  has  been  held  that  "  where  a  man  buys 
subject  to  a  mortgage,  and  has  no  connection,  or  contract,  or 
communication  with  the  mortgagee,  and  does  no  other  act  to 
shew  an  intention  to  transfer  the  debt  from  the  estate  to  himself, 
as  between  his  heir  and  executor,  but  merely  that  which  he 
must  do  if  he  pays  a  less  price  for  it  in  consequence  of  that 
mortgage,  that  is,  indemnifies  the  vendor  against  it,  he  does  not 
by  that  act  take  the  debt  upon  himself  personally  (x) ;  "  but  at 
his  death  the  person  upon  whom  the  estate  devolves  takes  it 
cum  onere  (y} . 

And  it  is  immaterial  whether  the  covenant  with  the  vendor 
be  to  pay  the  debt  or  to  indemnify  him  against  it  (z). 

But  if  the  mortgagee  be  a  party  to  the  transaction,  the  vendee 
covenanting  with  him  to  pay  the  debt,  and  the  estate  be  sub- 
jected to  a  fresh  proviso  for  redemption,  it  will  be  considered, 
with  respect  to  the  purchaser's  representatives,  as  a  purchase  of 
the  whole  estate,  not  of  the  equity  of  redemption  merely  («). 

And  the  same  principle  of  course  applies  where  upon  the 
purchase  the  mortgage  is  transferred  to  a  new  mortgagee,  who 
advances  a  further  sum  of  money. 


(s)  PerJcyns  v.  Baynton,  2  Cox's  P. 
W.  664,  n.  ;  Bassett  v.  Percival,  1  Cox, 
268  ;  Noel  v.  Lord  Henley,  7  Pri.  241, 
12  ib.  213,  Dan.  211,  322. 

(t)  Hamilton  v.  Worley,  2  Ves.  jun. 
62,  4  B.  C.  C.  199  ;  [Matheson  v.  Hard- 
wicTce,  2  Cox's  P.  W.  665,  n.] 

(u)  Earl  of  Tankermlle  Y.  Fawcett,  1 
Cox,  237,  2  B.  C.  C.  57. 

(x)  Per  Sir  R.  P.  Arden,  M.  R,,  in 
Woods  v.  Huntingford,  3  Ves.  128. 

(y)  Cornish  v.  Shaw,  Ch.  Gas.  271  ; 
Pockley  v.  Pockley,  1  Vern  36  ;  Duke  of 
Ancaster  v.  Mayer,  1  B.  C.  C.  454. 


[(z)  Tweddell  v.  Tweddell,  2  B.  C.  C. 
101,  152 ;]  Butler  v.  Butler,  5  Ves. 
534. 

(a)  Parsons  v.  Freeman,  2  Cox's  P. 
W.  664,  n.,  [Amb.  115,  Blunt's  ed. 
note,  where  it  appears  that  there  was  a 
separate  agreement  by  the  purchaser 
with  the  mortgagee,  which  prevents  the 
case  from  being  opposed  to  the  authorities 
cited  in  the  last  note,  as  to  which,  see 
per  Sugden,  C.,  in  Barry  Y.  Harding, 
1  Jo.  &  Lat.  485,  486.]  Earl  of  Oxford, 
v.  Lady  Rodney,  14  Ves.  417 ;  Waring 
v.  Ward,  5  Ves.  670,  7  Ves.  332. 
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Thus  in  Woods  v.  Huntingford  (b),  where  the  deceased  CHAP.  XLVI. 
ancestor,  having  purchased  the  equity  of  redemption  in  con- 
sideration of  his  agreeing  to  take  upon  himself  the  mortgage 
debt,  afterwards  obtained  a  further  sum  from  the  mortgagee, 
and  executed  to  him  a  mortgage  for  the  whole ;  Sir  JR.  P. 
Arden  held  that  he  had  made  the  mortgage  debt  his  own,  so 
as  to  entitle  the  heir  upon  whom  the  land  had  descended  to 
have  it  exonerated  out  of  the  personal  estate. 

From  the  observations  of  the  Master  of  the  Rolls  in  this  case,  Distinction 
it  is  to  be  inferred  that  he  thought  that  almost  any  dealing  by  ^chaser  of 
a  purchaser  of  an  equity  of  redemption  with  the  mortgagee,  by  equity  of 
which  he  had  rendered  himself  liable  to  him  to  pay  the  debt, 
would  amount  to  an  adoption  of  the  debt,  as  between  his  own 
representatives.     He  observed,  that  in  most  of  the  cases  col- 
lected by  Mr.  Cox,  in  his  note  to  Evelyn  v.  Evelyn  (c},  (on 
which  he  pronounced  a  high  encomium),  the  estate  had  come  to 
the  owner  by  descent  or  devise  (d) . 

But  it  is  clear  that  an  actual  dealing  with  the  mortgagee  is  Det>t  belongs 
not  essential  to  render  the  debt  personal  to  the  purchaser,  for  to  purchaser 

where  it  forms 

the  same  effect  will  be  produced  if  the  transaction  between  the  part  of  the 
vendor  and  vendee  is  such  as  to  shew  that  the  purchase  was  Pnce' 
inclusive  of  the  mortgagee's  interest  in  the  land,  not  of  the 
equity  of  redemption  only,  the  mortgage  debt  forming  part  of 
the  price  of  the  estate  (e). 

This  doctrine  was  distinctly  recognized  by  Lord  Thurlow  in 
Billing hurst  v.  Walker  (/) ;  but  it  is  difficult  to  reconcile  with  that 
recognition  his  Lordship's  decision  in  Tweddell  v.  Tweddell  (y], 
that  the  debt  had  not  been  adopted  by  the  purchaser,  where 
the  purchase-money,  as  stated  in  the  recital  of  the  conveyance, 
included  the  mortgage  debt,  although  in  the  testatum  clause  the 

(b)  3  Ves.    128.     Compare    this   case  reciprocally    covenanted    to    pay    their 
with  DuJce  of  Ancaster  v.  Mayer,  1  B.  respective   shares    and    indemnify    each 
C.  C.  454,  noticed  ante,  602,  which  it  is  other.      Lord  ffardwicke  thought  that 
remarkable  was  not  cited  by  the  M.  R.  these  covenants  would  not  have  the  effect 

(c)  2  P.  W.  664,  n.  of  making  the  mortgages  personal  debts 

(d)  The  principal   exception   is  For-  of  the  testator,   being  entered  into  for 
rester  v.   Leigh,   1753,    2  Cox's  P.   W.  particular  purposes  only. 

664,   n.,   Amb.  171,  where  the  testator  (e)  Cope  v.  Cope,  2  Salk.  449;  Earl 

had  purchased  several  estates  subject  to  of  Belvidere  v.    Rochfort,   5  B.   P.   C. 

mortgages,  with  regard  to  one  of  which  Toml.   299,   but  as  to  which,  see  post, 

he  entered  into  a  covenant  for  payment  606? 

of  the  mortgage  money,  for  the  purpose  (/)  2  B.  C.  C.  608. 

of  indemnifying  a  trustee;   and  as   to  (g)  2  B.  C.  C.  101,  151.     See  Sir  W. 

another,    which    was   part    only   of    an  Grant's  observations  upon  this  case,   in 

estate    subject    to    a     mortgage,    upon  Earl  of  Oxford  v.  Lady  Rodney,  14  Ves. 

splitting  the  incumbrance,  both  parties  423. 
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consideration  was  stated  to  be  the  amount  of  the  mortgagor's 
proportion  exclusive  of  that  debt,  and  the  covenant  thereinafter 
contained;  and  the  vendee  then  covenanted  to  indemnify  the 
vendor  against  the  payment  of  the  mortgage  debt. 

Still  more  difficult  is  it  to  reconcile  with  the  rule  in  question 
Lord  Thurlow's  disapproval  of  the  case  of  the  Earl  of  Belvidere 
v.  Rochfort  (h),  which  was  as  follows  : — A.  mortgaged  to  B.  for 
45 O/.  and  interest.  A.  afterwards  agreed  with  C.  for  the  sale 
of  the  premises  for  900/.,  and  subsequently,  in  consideration  of 
900/.  conveyed  the  premises  to  C.  and  his  heirs.  In  the 
covenant  against  incumbrances  the  mortgage  made  to  B.  was 
excepted,  and  it  was  added,  "which  said  principal  money  of 
45 O/.  with  interest  thereof  from  the  10th  day  of  February  last 
past  before  the  date  hereof  is  to  be  paid  and  discharged  by  the 
said  C.  (the  purchaser),  his  heirs  and  assigns,  out  of  the  con- 
sideration money  in  this  present  deed  expressed  (i)."  And 
indorsed  on  the  conveyance  was  a  receipt,  signed  by  A.  (the 
vendor),  acknowledging  the  receipt  of  the  900/.  thus,  "450/. 
sterling  in  money  on  the  perfection  of  the  deed,  and  450/. 
allowed  on  account  of  the  mortgage"  C.  did  not  pay  off  the 
mortgage  debt  in  his  lifetime,  and  devised  the  premises  to  D. 
in  fee,  whom  he  made  his  residuary  legatee  and  executor.  D. 
also  died  without  paying  off  the  mortgage  debt,  and  by  his  will 
devised  the  estate  in  question  to  E.  in  fee,  and  bequeathed  the 
residue  of  his  personal  estate  to  F.,  whom  with  another  he 
made  executors.  On  a  bill  filed  in  the  Irish  Chancery,  Lord 
Lifford  decreed  that  the  mortgage  was  to  be  considered  as  the 
debt  of  C.  (the  original  purchaser),  and  that  his  personal  estate, 
which  came  to  the  hands  of  D.  his  executor,  and  since  to  the 
hands  of  F.  (the  residuary  legatee  and  one  of  the  executors  of 
D.),  was  liable  to  its  liquidation  (k) ,  Against  this  decree  F. 
appealed  to  the  House  of  Lords,  contending  that  the  mortgage 
was  not  the  debt  of  C.,  and,  if  it  were,  that  E.,  as  the  devisee  of 
D.,  the  devisee  of  C.,  was  not  entitled  to  have  it  exonerated 
out  of  the  assets  of  C.,  the  original  testator.  On  the  other  side 
it  was  insisted  that  the  transaction  of  C.  with  A.  was  upon  the 
face  of  it  a  contract,  not  for  the  purchase  of  the  equity  of 


(h)  5  B.  P.  C.  Toml.  299. 

(i)  It  appears  from  the  answer  of  the 
defendant  in  the  original  cause,  that  there 
was  a  covenant  to  indemnify  the  vendor 
from  the  debt,  but  it  is  not  stated  in  the 


case,  and  according  to  the  view  in  which 
that  circumstance  is  now  regarded,  was 
certainly  not  material. 
[(k)  Wallis,  by  Lyne,  45.] 
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redemption  only,  but  of  the  land  itself.  The  plain  intent  of  CHAP.  XLVI. 
the  deed  was  to  put  the  purchaser  in  the  place  of  the  vendor, 
who  was  to  be  no  longer  liable  (I),  and,  that  he  might  not  be 
so,  a  sufficient  part  of  the  purchase-money  was  left  in  the  pur- 
chaser's hands  for  satisfaction  of  the  mortgage,  the  purchaser 
thereby  taking  upon  himself  the  vendor's  bond  and  covenant 
for  payment  of  the  mortgage,  as  fully  as  if  he  had  himself 
covenanted  to  pay  it  off,  and  either  the  vendor  or  mortgagee 
might  upon  that  contract  have  compelled  him  to  pay  it  off. 
The  decree  was  affirmed. 

Of  this  case  Lord  Thurlow  has  observed  (m),  "The  House  of  EarlofBelvi- 
Lords  were  of  a  different  opinion  to  what  I  entertain  upon  this  fol-t  lis&p- l' 
case  :  the  personal  estate  never  was  liable,  and  the  party  never  proved  of  by 
was  liable  to  an  action  of  covenant.     In  that  case  George  (i.  e. 
D.  in  the  preceding  statement)  had  a  fee-simple  in  the  estate; 
he  was  capable  of  giving  it  after  the  charges  were  extinguished ; 
however  it  was  held,  contrary  to  my  opinion,  that  the  personal 
estate  was  liable." 

It  is  true  that  the  purchaser  was  not  liable  to  an  action  of  Observations. 
COVENANT  at  the  suit  of  the  mortgagee  (to  whom  his  Lordship 
must  have  referred),  who  was  not  a  party  to  the  deed.  If  this 
be  considered  necessary,  in  order  to  transfer  the  debt  to  the 
purchaser  as  between  his  own  representatives,  it  is  idle  to  say 
that  the  mortgage  money  may  form  part  of  the  price  between 
the  mortgagor  and  his  vendee.  But  surely  there  can  be  no 
doubt  that  the  purchaser  would  be  liable  to  an  action  for  money 
had  and  received,  at  the  suit  of  the  mortgagee,  where,  as  in 
Belvidere  v.  Rochfort,  the  mortgage  debt  constitutes  part  of  the 
purchase-money,  and  is  retained  by  him  expressly  on  account  of 
the  mortgagee.  To  affirm  that  the  mortgage  debt  does  not 
form  part  of  the  price  in  such  a  case,  is  virtually  to  declare  that 
it  never  can. 

Lord  Thurloiv's  disapproval  of  this  case  is  rendered  more  Observations 
extraordinary  by  the  circumstance  of  his  having  been  the  leading 
counsel  for  the  respondent  in  the  appeal,  and,  it  is  probable, 
contributed  greatly  by  the  force  of  his  arguments  (which  are 
unanswerable)  to  the  result. 

But  the  writer  cannot  help  distrusting  his  own  impressions 

(I)  7.  e.  as   between   the  vendor  and       to  the  vendor,  his  original  debtor, 
vendee,  for   it   is    clear   they  could  not  (m)  See  Tweddell  v.  Tweddell,  2  B.  C. 

affect  the  right  of  the  mortgagee  to  resort      C.  107. 
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upon  the  subject,  strong  as  they  certainly  are,  when  he  finds 
that  the  opinion  of  Lord  Thurlow  (himself  a  high  authority) 
has  been  acquiesced  in  by  Lord  Alvanley,  who  in  Woods  v. 
Huntingford  (ri),  said,  "Lord  Thurlow  intimates  his  doubt  of 
Lord  Belvidere  v.  Rochfort,  upon  which  therefore  I  shall  not 
rely,  as  there  are  many  difficulties  occurring  against  that  judg- 
ment, though  by  so  high  an  authority.3' 

[In  Barry  v.  Harding  (0}  the  conveyance  of  the  estate  to  the 
testator  was  expressed  to  be  made  by  the  mortgagor  and  mort- 
gagee, in  consideration  of  the  amount  of  the  mortgage  money 
paid  to  the  latter,  and  of  a  further  sum  (stated  to  be  the  price 
of  the  equity  of  redemption)  paid  to  the  former;  but  in  fact 
the  mortgage  money  was  never  paid,  and  the  mortgagee  never 
executed  the  deed.  Under  these  circumstances  Sir  E.  Sugden 
held  that  there  was  no  contract  between  the  vendor  and  pur- 
chaser to  make  the  mortgage  money  the  debt  of  the  latter, 
the  only  contract  was  that  it  should  be  immediately  paid,  and 
he  held  that  this  did  not  throw  the  debt  personally  on  the 
purchaser.] 

It  were  much  to  be  wished,  that  instead  of  adopting  a  rule 
out  of  which  have  grown  so  many  distinctions,  the  Courts 
originally  had  said,  that,  wherever  a  man  purchases  an  equity 
of  redemption,  since  he  is  liable  in  equity,  whether  he  makes 
an  express  stipulation  or  not  (p),  to  indemnify  the  vendor  from 
the  payment  of  the  mortgage  debt,  and  his  own  personal  estate 
has  in  effect  had  the  benefit  of  it  in  the  reduced  price  of  the 
estate,  the  debt  has  become  for  all  purposes  his  own.  But 
whatever  be  the  purchaser's  intention  on  the  subject,  such 
intention  should,  in  order  to  avoid  dispute,  be  distinctly 
expressed  in  the  deed  by  which  the  equity  of  redemption  is 
conveyed  to  him. 

[Another  exception  to  the  general  rule  is  where  the  mortgage 
money  never  was  strictly  a  debt  but  merely  money  agreed  to  be 
settled,  even  though  the  security  comprise  a  covenant  for  pay- 
ment. In  such  cases  the  mortgaged  property  is  primarily 
charged.  Thus  where  a  testator  on  the  marriage  of  his 
daughter  agreed  to  secure  to  trustees  6,0 GO/,  for  her  marriage 
portion  to  be  paid  at  the  end  of  twelve  months  after  his  death, 
and  for  that  purpose  demised  certain  lands  to  the  trustees  for 


(TO)  3  Ves.  131. 

[(o)  1  Jo.  &  Lat.  475.] 


(p)  See    Lord    Eldorfs   judgment    in 
Waring  v.  Ward,  7  Ves.  337. 
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[a  term  of  years  by  way  of  mortgage  for  securing  the  principal     CHAP.  XLVF. 

sum  and  interest,  for  the  payment  of  which  he  also  bound 

himself  personally  by  covenant,  and   then  devised  the  lands 

subject  to  the  charges  and  incumbrances  existing  thereon,  Sir 

L.  Shadwell,  V.  C.,  said  the  covenant  was  a  mere  matter  of  form 

and  only  auxiliary,  and  that  at  the  time  the  charge  was  created 

it  was  not  the  personal  debt  of  the  party,  but  merely  a  provision 

by  settlement  which  must  be  satisfied  out  of  the  property  on 

which  it  was  secured  (q)  . 

Again,  where  a  tenant  for  life  of  settled  property  raises  by  Money  raised 
mortgage  under  a  power  a  sum  of  money  for  his  own  use,  and  t^ant^r  life7 


covenants  for  payment  of  it,  his  personal  estate  is  not  primarily  not  his  Per~ 
liable,  though.it  received  the  benefit  (r)  •  and  the  same  holds  normone 
with  respect  to  a  debt  incurred  and  secured  on  the  property  by  previously 
the  settlor  himself,  prior  to  the  settlement,  which  is  afterwards  to  which  the 
made  expresslv  subiect  to  the  charge  (s},  and  if  the  settlor  sub-  settlement  is 
&  ,  A,         ,    '      WV      u  i,-         i*          made  subject. 

sequently  pays  off  any  of  the  charges  he  becomes  himself  an 

incumbrancer  to  that  extent  (t).     On  the  other  hand,  where  the  Contra  where  a 

settlement  contains  a  covenant  for  payment  of  the  charge  by  ^^JJ*  to 

the  settlor  his  personal  estate  is  primarily  liable  (u).  charge. 

Where  a  tenant  for  life  with  a  power  to  charge  and  (after  Whether 

intermediate  limitations)  the  remainder  in  fee  to  himself  creates  notations  in 

a  charge,  and  afterwards  by  failure  of  the  intermediate  limita-  lifetime  of 

.  ..-,    T  .      n        .L    ->  ,    .         T     ,,          tenant  for  life 

tions  becomes  entitled  in  tee,  it  does  not  seem  certain  whether  affects  primary 
his   personal  estate  would  be  primarily  liable;    clearly  if  he  j^ai*^f 
had  died  tenant  for  life  it  would  not  (a?),   and  perhaps  even  the  vice  Versa. 
devolution  upon  him  during  his  life  of  the  fee-simple  in  pos- 
session would  not  be  held  to  change  the  order  of  liability  (y). 

[(q)  Graves  v.  Hicks,  6  Sim.  398  ;  and  21  Beav.  5  :  in  Vandeleur  v.  Vandeleur, 

Coventry  v.   Coventry,  2  P.  W.   222,   1  the  settlor  paid  off  some  of  the  charges, 

Stra.  596  ;  Edwards  v.  Freeman,  2  P.  W.  and  declared  such  payment  to  be  in  ease 

437  ;  Lanoy  v.  Duke  of  Athol,  2  Atk.  of  the  estate,    and  the    remainder  only 

444  ;  Lechmere  v.  Charlton,  15  Ves.  193  ;  continued  on  the  estate. 

Loosemore  v.  Knapman,  Kay,  123.  (u)  Barham  v.  Earl  of  Clarendon,  10 

(r)  Jenkinsonv.  Harcourt,  Kay,  688;  Hare,  126;  the  covenant  need  not,  it  is 

in  this  case  the  power  was  an  absolute  conceived,    be   an    express   covenant  for 

power  over  the  whole  estate,  which  makes  payment   of  the    charge,    the    ordinary 

it  stronger,  as  more  nearly  approaching  covenants  for  title  would  have  the  same 

a  mortgage  by  an  owner  in  fee.  effect. 

(s)   Vandeleur  v.    Vandeleur,    9   Bli.  (x)  See  per  Lord  Redesdale,  Noel  v. 

N.  S.  157,  3  01.  &  Fin.  82  ;  Ibbetson  v.  Lord  Henley,    Dan.    331,    332  ;   Lady 

Ibbetson,  12  Sim.  206  ;  and  see  Lewis  v.  Langdale  v.  Briggs,  2  Jur.  N.  S.  982, 

Nangle,   1  Cox,   240  ;  Alen  v.  Hogan,  26  L.  J.  Ch.  27. 

LI.  &  Gro.  t.  Sugd.  231.  (y)  See  Scott  v.  JBeecher,  5  Mad.  96  ; 

(t)  Ib.  ;    Redington  v.  Redington,    1  Lord  Ilchester  v.   Lord  Carnarvon,    1 

Ba.  &  Be.  131;  per   Lord  Eldon,   Ex  Beav.  209.   But  see  per  K.  Bruce,  Y.  C.. 

parte  Digby,  Jac.  235  ;  Jameson  v.  Stein,  1  Y.  &  C.  C.  C.  711. 

VOL.  ir.  R  R 
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[In  the  converse  case,  namely,  where  a  settlor  with  reversion 
in  fee  to  himself  covenants  to  discharge  the  settled  estate  from 
an  incumbrance  primarily  charged  thereon,  and  afterwards 
by  failure  of  the  limitations  in  his  lifetime  becomes  again 
entitled  to  the  inheritance,  it  seems  less  open  to  question  that 
his  personal  liability  ceases,  since  the  money  would  be  at  home 
in  the  hands  of  the  covenantor  (z). 

By  statute  17  &  18  Viet.  c.  113,  it  is  enacted,  that  "  When 
any  person  shall,  after  the  31st  of  December,  1854,  die  seised  of 
or  entitled  to  any  estate  or  interest  in  any  land  or  other  heredita- 
ments which  shall  at  the  time  of  his  death  be  charged  with  the 
payment  of  any  sum  or  sums  of  money  by  way  of  mortgage, 
and  such  person  shall  not  by  his  will  or  deed  or  other  document, 
have  signified  any  contrary  or  other  intention,  the  heir  or  devisee 
to  whom  such  land  or  hereditaments  shall  descend  or  be  devised 
shall  not  be  entitled  to  have  the  mortgage  debt  discharged  or 
satisfied  out  of  the  personal  estate  or  any  other  real  estate  of 
such  person,  but  the  land  or  hereditaments  so  charged,  shall,  as 
between  the  different  persons  claiming  through  or  under  the 
deceased  person,  be  primarily  liable  to  the  payment  of  all  mort- 
gage debts  with  which  the  same  shall  be  charged,  every  part 
thereof,  according  to  its  value,  bearing  a  proportionate  part  of 
the  mortgage  debts  charged  on  the  whole  thereof:  Provided 
always,  that  nothing  herein  contained  shall  affect  or  diminish 
any  right  of  the  mortgagee  on  such  lands  or  hereditaments  to 
obtain  full  payment  or  satisfaction  of  his  mortgage  debt  either 
out  of  the  personal  estate  of  the  person  so  dying  as  aforesaid  or 
otherwise :  Provided  also,  that  nothing  herein  contained  shall 
affect  the  rights  of  any  person  claiming  under  or  by  virtue  of 
any  will,  deed  or  document  already  made  or  to  be  made  before 
the  1st  of  January,  1855." 

Where  the  personalty  goes  to  the  Crown  for  want  of  next  of 
kin,  it  has  been  held,  notwithstanding  the  words  of  the  Act  "  as 
between  the  different  persons  claiming  through  or  under  the 
deceased  person,"  that  the  statute  applies,  and  the  Crown  takes 
exonerated  from  mortgage  debts  (a). 

A  devise  and  bequest  of  the  residue  of  the  testator's  real  and 
personal  estate  subject  to  mortgage  and  other  debts  and  funeral 


[(z)  Per  Turner,   V.  C.,   Barham,  v. 
Earl  of  Clarendon,  10  Hare,  133. 


(a)  Dacre  v.  Patrickson,  1  Dr.  &  Sm, 
186. 
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[and  testamentary  expenses  (b),  or  simply  upon  trust  for  payment  OHAP.  XLYI. 
of  his  just  debts,  funeral  and  testamentary  expenses  (c),  will 
exclude  the  operation  of  the  Act :  but  not  a  direction  that  all 
the  testator's  debts,  funeral  and  testamentary  expenses  shall  be 
paid  by  his  executors  as  soon  as  may  be  after  his  death  (e),  or 
shall  be  paid  by  his  executors  out  of  his  estate  (/). 

The  Act  has  been  held  to  apply  to  the  case  of  a  mortgage  by  Applies  to 
deposit  of  title  deeds  with  a  memorandum  stated  in  the  report  title  deeds  witii 
to  have  been  in  the  usual  form  (g).     It  is  not  stated  whether  or  memorandum. 
not  the  memorandum  contained  an  agreement  to  execute  a  legal 
mortgage  when  required  :  so  that  the  case  is  not  a  clear  authority 
that  the  words  f(  charged  with  the  payment  of  any  sum  or  sums 
by  way  of  mortgage"  include  charges  made  by  deposit  of  deeds 
without  an  agreement  to  execute  a  mortgage,  or  by  agreement 
that  the  land  shall  stand  charged,  or  by  conveyance  upon  trust 
for  sale  (h),  or  to  any  other  case  where  the  remedy  against  the 
land  would  be,  not  by  foreclosure,  but  by  sale.     These  cases, 
however,  are   as    much   within   the   mischief  intended   to  be 
remedied  by  the  Act  as  the  case  of  a  charge  under  a  regular 
mortgage.     But  a  lien  for  unpaid  purchase  money  is  clearly  not 
within  the  terms  of  the   enactment,  or  within  the   mischief  money. 
aimed  at  by  it  (i). 

The  Act  directs  that  every  part  of  the  mortgaged  heredita-  How  ^ 

i  .  j,  apportioned 

ments,  according  to  its  value,  shall  bear  a  proportionate  part  of  between  the 
the  mortgage  debts  charged  on  the  whole  thereof;  subject, 
however,  with  the  other  provisions  of  the  Act,  to  a  contrary  or  charged. 
other  intention  appearing  by  the  will  or  deed  or  other  document 
of  the  person  creating  the  charge  (k).  Now  suppose  two  estates 
A.  and  B.  to  be  mortgaged,  and  then  the  mortgagor  to  devise 
A.  specifically,  and  leave  B.  to  descend  or  to  pass  by  a  residuary 
devise.  In  such  a  case  it  would  probably  be  held  that  the 
specific  devise  of  A.  was  itself  sufficient  evidence  of  "  a  contrary 
or  other  intention"  (/),  so  as  to  make  B.  primarily  liable  to  the 
whole  debt.  In  Stringer  v.  H'arper  (m),  where  a  testator 


[(&)  Greated  v.  Greated,  26  Beav.  621.  (k)  Ex  parte  Gorfett,  U  Jur.  53,  19 

(c)  Stone  v.  Parker,  1  Dr.  &  Sm.  212.  L.  J.  Ch.  173. 

(e)  Pembrooke  v.  Friend,  1  Johns.  &  (i)  Hood  v,  Hood,  26  L.  J.  Ch.  616. 

H.  132.  (k)  On  the  construction  of  directions 

(/)   Woolstencroft  v.    Woolstencroft,  for  apportionment  of  the  charge  between 

6  Jur.  N.  S.  1170,  Campbell,  C.  the  different  estates  charged,  see  Wood- 

(g)  Pembrooke  v.  Friend,  1  Johns.  &  wardv.  Woodward,  5  Jur.  N.  S.  1281. 
H.  132.  (I)  See  Vol.  I,  p.  310. 

(m)  26  Beav.  33. 
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CHAP.    XLVI. 


Cases  where 
statute  does  not 
apply. 


Act  applies 
against  the 
heir  of  person 
dying  after 
1854,  though 
mortgage  dated 
before. 


Statute  only 
applies  to 
interests  in 
land. 


[mortgaged  estate  A.  for  800/.,  and  on  the  same  day  by  deposit 
of  title  deeds  and  memorandum  agreeing  to  execute  a  mortgage 
charged  estate  B.  by  way  of  further  security  to  the  extent  of 
200/.,  and  afterwards  by  will  dated  in  1855,  devised  B.  speci- 
fically, but  made  no  disposition  of  A.,  it  was  held  by  Sir 
/.  Romilly,  M.  R.,  that  the  case  depended  on  the  construction 
of  the  two  written  instruments  of  even  date,  and  not  on  the 
Act :  that  A.  was  primarily  charged,  and  B.  only  in  aid,  for  part 
of  the  debt. 

It  must  be  remembered  that,  as  this  enactment  takes  effect 
from  the  1st  of  January,  1855,  in  those  cases  only  where  the 
rights  of  persons  claiming  under  any  will,  deed  or  document 
made  before  that  date  will  not  be  affected,  it  cannot  apply  to 
any  case  where  a  testator  dying  after  1854  has  by  will  dated 
before  1855  disposed  of  the  mortgaged  property  specifically  or 
has  made  a  general  residuary  devise  of  his  real  estate :  nor, 
would  it  seem  to  apply  to  a  case  where  a  testator  dying  after 
1854  has  by  will  made  before  1855  made  a  general  residuary 
bequest  of  his  personal  estate,  but  died  intestate  as  to  his 
mortgaged  estate ;  in  other  words  the  heir  would,  as  against 
the  residuary  legatee,  still  appear  to  be  entitled  to  have  the 
mortgage  debt  discharged  out  of  the  residuary  personal  estate  (rc), 
since  the  enactment,  if  held  to  operate,  would  "  affect,"  though 
beneficially,  the  rights  of  the  residuary  legatee.  However,  in 
the  case  of  Power  v.  Power  (o),  before  the  Irish  Court  of 
Chancery,  Smith,  M.  E.,  decided  the  contrary,  observing  that 
otherwise  the  proviso  would  defeat  the  plain  object  of  the 
legislature.  But  it  does  not  seem  that  in  this  particular  case 
the  object  of  the  legislature  is  so  very  plain. 

The  heir  is  not  within  the  protection  afforded  by  the  con- 
cluding proviso  of  the  Act,  since  he  does  not  claim  under  any 
will,  deed,  or  document,  but  by  descent.  Therefore  in  the  case 
of  an  intestate  dying  after  the  1st  January,  1855,  the  mortgaged 
property  must  bear  its  own  burden,  though  the  mortgage  was 
made  before  that  date  (p). 

The  statute  extends  only  to  "  any  estate  or  interest  in  land  or 
other  hereditaments"  (q),  and,  while  seeking  to  remove  a  supposed 
objectionable  principle  of  law,  has  rendered  the  law  itself  more 


[(n)  Chester  v.  Powell,  ante,  600. 

(o)  8  IT.  Eq.  Rep.  340. 

(p)  Piper  v.  Piper,  1  Johns.  &  H.  91. 


(q)  Including     copyholds,     Piper 
Piper,  1  Johns.  &  H.  91. 
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[complex  by  introducing  a  new  rule  as  to  one  species  of  property  CHAP.  XLVI. 
and  leaving  the  old  rule  still  applicable  to  the  other  species ;  for 
it  is  evident  that  the  legatee  of  a  chattel  or  fund  (not  being  an 
interest  in  land),  which  the  testator  has  pledged  or  mortgaged, 
will  still  be  entitled  to  have  it  exonerated  at  the  expense  of  the 
general  personal  estate ;  and  the  use  of  the  terms  "heir  or  As  to  lease- 
devisee  to  whom  such  lands  or  hereditaments  shall  descend  or 
be  devised"  seems  to  leave  a  specific  legatee  of  mortgaged 
leaseholds  in  a  similar  position  (r).  The  enactment  should  have 
extended  to  make  all  real  and  personal  property  the  primary 
security  for  any  charge  affecting  it :  the  law  would  then  at 
least  have  been  consistent.] 

III.  The  next  subject  of  inquiry  is  as  to  what  will  exempt  the  what  will 
general  personal  estate  from  its  primary  liability  to  debts  and 
other  charges,  for  which  the  testator  has  provided  another  fund ; 
in  other  words,  what  demonstrates  an  intention  that  such 
primary  liability  shall  be  transferred  to  the  fund  in  question  j 
a  point  which,  it  will  be  seen,  has  been  a  prolific  source  of 
litigation. 

That  the  making  a  provision  for  debts  or  legacies  out  of  the  Addition  of 
real  estate  does  not  discharge  the  personalty,  is  implied  in  the  doeswcrt.m 
very  terms  of  this  question.     There  must  be  an  intention  not 
only  to  onerate  the  realty,  but  to  exonerate  the  personalty ;  not 
merely  to  supply  another  fund,  but  to  substitute  that  fund  for 
the  property  antecedently  liable. 

Thus  in  numerous  cases  it  has  been  held  that  neither  a  charge  Mere  charge  on 
of  debts  on  the  testator's  lands  generally,  or  on  a  specific  portion  exonerate  *" 
of  them  (s),  nor  a  devise  upon  trust  for  sale,  however  formally  personalty. 
or  anxiously  framed  (t),  nor  the  creation  of  a  term  of  years  for 
the  purpose  of  such  charge  (u),  will  exonerate  the  personalty. 

Nor  is  it  material  that  the  charge  is  imposed  on  the  devisee 
in  the  terms  of  a  condition,  as  where  real  estate  is  devised  to  A., 
he  paying  the  debts  and  legacies  (x). 

[(r)  And  the  statute  of  course  will  not  1,  1  Wils.    82,  Amb.  33  ;    [Samieelt  v. 

apply  to  such  cases  as  Jacques  v.  Cham-  Wake,    1  B.   C.    C.    144 ;]    ffancox    v. 

bers,  and  Olive  v.  Olive,  ante,  600.]  Abbey,  11  Ves.  186;    [Collis  v.  Robins, 

(s)   White  v.    White,    2    Vern.     43  ;  1  De  GK  &  8.  131.] 

[French  v.  Ohichester,  ib.  568  ;]  Bridg-  (u)  Tower  \.  Lord  JRous,  18  Ves.  132. 
manv.  Dove,  3  Atk.  201;  [Walker  v.  (*)  Bridgman  v.  Dove,  3  Atk.  201; 
Hardwiclc,  1  My.  &  K.  396  ;  Ouseley  v.  Mead  v.  Hide,  2  Vern.  120;  Watson  v. 
Anstruther,  10  Beav.  453  ;  Quennell  v.  Brickwood,  9  Ves.  447  ;  [but  see  Lock- 
Turner,  13  ib.  240.]  hart  v.  Hardy,  9  Beav.  379,  ante,  598.] 

(t)  Lord  Inchiquin  v.  French,  1  Cox, 
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CHAP.    XLVI. 

History  of  the 

implication 

doctrine. 


Rule  now 
established. 


In  order  to  exonerate  the  personal  estate,  the  very  early  cases 
required  express  words  (y) ;  but  this  rule  was  subsequently 
relaxed,  not  only  by  the  admission  of  implication,  but  that 
implication  was  held  to  be  raised  by  circumstances  of  a  very 
slight  and  equivocal  character,  affording  little  more  than  con- 
jecture (z).  Judges  of  a  later  period,  however,  feeling  the  evils 
to  which  this  latitude  of  interpretation  had  given  rise,  and  pro- 
ceeding upon  sounder  principles  of  construction,  have,  without 
rejecting  implication,  required  that  it  should  be  supported  by 
such  evidence,  collected  from  the  will,  as  ought  fairly  to  satisfy 
a  judicial  mind  of  the  testator's  intention.  A  wish  has  been 
sometimes  intimated,  that  the  old  rule  had  been  restored,  but 
this  was  impracticable  in  the  state  of  the  authorities,  and  perhaps 
would  have  been  hardly  consistent  with  right  principles  of  con- 
struction, for  it  is  difficult  to  perceive  any  solid  ground  for 
excluding  implication  in  this  more  than  in  any  other  species  of 
case.  The  evil  seems  to  have  consisted  in  the  extreme  laxity 
with  which  the  implication  doctrine  was,  at  one  period,  applied, 
which  tended  in  effect  to  subvert  altogether  the  rule  establishing 
the  primary  liability  of  the  personal  estate ;  but  this  has  been  so 
far  corrected  by  later  adjudications,  as  greatly  to  diminish  the 
uncertainty  which  the  numerous  cases  occurring  on  the  subject 
indicate  to  have  prevailed  half  a  century  ago.  From  the  nature 
of  the  question,  however,  which  is  ever  presenting  itself  under 
new  combinations  of  circumstances,  it  is  even  now  often  attended 
with  no  little  perplexity. 

It  is  well  settled,  that  the  intent  is  to  be  collected  from  the 
whole  will  («),  and  must  appear  by  "  evident  demonstration/7 
"  plain  intention,"  or  "  necessary  implication ;  "  though  it  must 
be  confessed,  that  such  propositions  rather  change  the  terms 
than  afford  a  solution  of  the  question ;  for,  upon  being  told  that 


(y)  Feveyes  v.  Robinson,  Bunb.  301. 

(z)  Adams  v.  Meyrick,  1  Eq.  Ca.  Ab. 
271,  as  to  which,  see  2  Atk.  626  ;  3  Ves. 
110;  Walker  v.  Jackson,  2  Atk.  624, 
and  the  other  cases  referred  to,  post. 

(a)  Though  this  has  been  frequently 
stated  as  a  rule  peculiarly  applicable  to 
particular  classes  of  cases,  yet  the  stu- 
dent should  be  reminded  that  it  is  not 
confined  to  any  class  of  cases,  for  it 
would  not  be  possible  to  specify  any 
point  of  -testamentary  construction  which 
is  excluded  from  its  operation  ;  nor  is  it 
of  novel  or  recent  introduction,  for  the 
old  authorities  never  denied  the  effect  of 


the  context  to  express  a  particular  in- 
tention, or  control  particular  expressions. 
One  cannot  help,  therefore,  feeling  some 
surprise  that  Lord  Eldon  should  treat 
the  applicability  of  this  rule  to  the  cases 
under  consideration  as  a  discovery  of  Sir 
W.  Grant.  "We  have,"  said  his  Lord- 
ship, in  Gittins  v.  Steele,  1  Sw.  28, 
"now  reached  the  sound  rule,  that  for 
the  purpose  of  collecting  the  intention 
every  part  of  the  will  must  be  considered. 
That  rule  was  first  established  by  the 
great  judge  whom  we  have  just  lost,  the 
late  Master  of  the  Rolls." 
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the  implication  must  be  necessary,  or  must  amount  to  evident     CHAP.  XLVI. 
demonstration,  we  are  inevitably  led  to  inquire  what  iu  judicial 
construction    has   been    held    to    constitute    such    "necessary 
implication/'  or  "  evident  demonstration  ;  "  the  answer  to  which 
must  be  an  appeal  to  the  cases. 

It  has  also  long  been  established,  in  opposition  to  some  early  Parol  evidence 
decisions  (#),  that  in  order  to  exonerate  the  personalty,  parol  1] 
evidence  is  not  admissible  (c)  ;  and  that  no  inference  of  intention 
can  be  drawn  from  the  relative  amount  of  the  personal  estate 
and  debts,  or  of  the  personal  and  real  estate  (d)  ;  for  the  fact 
that  the  charges  will  exhaust  the  whole  subject-matter  of  the 
residuary  bequest  does  not  vary  the  construction. 

This  was  decided  in  the  case  of  Tait  v.  Lord  Northwick  (e),  Relative 
which  is  a  leading  authority  on  the  general  doctrine.     The  tes- 


tator  appointed  certain  estates  to  trustees,  upon  trust,  by  sale  or  personalty  not 
mortgage  thereof,  or  by  sale  of  timber  thereon,  to  pay  his  debts, 


and  directed  the  trustees  to  convey  the  lands  not  so  applied  to 
certain  uses.  He  gave  100/.  to  each  of  his  trustees,  and  all  the 
residue  of  his  personal  estate  whatsoever  between  his  two  sisters, 
and  appointed  two  of  the  trustees  executors.  Lord  Loughborough 
held  that  the  personal  estate  was  first  to  be  applied,  as  far  as  it 
would  go,  to  pay  the  debts. 

But  in  Gray  v.  Minnethorpe  (/),  the  same  Judge  thought  that 
where  the  purchase-money  of  an  estate,  devised  in  trust  to  be 
sold  to  pay  debts  and  certain  pecuniary  legacies,  was  inade- 
quate to  pay  the  debts  alone,  this  circumstance  furnished  an 
argument  against  exempting  the  personal  estate.  Such  an  argu- 
ment, however,  seems  to  be  obnoxious  to  the  reasoning  which 
applies  against  making  the  amount  of  the  personal  estate  a  ground 
for  the  exemption  ;  since  the  adequacy  of  the  fund  to  pay  debts 
must  depend  upon  the  amount  of  those  debts  at  the  death  of  the 
testator,  and  their  amount  at  that  period  can  afford  no  indication 
of  his  intention  when  he  made  his  will. 

It  is  clear  that  the  charging  the  land  with  (in  addition  to  Mere  extension 

(&)  Gainsborough  v.   Gainsborough,  2  (d)  Cro.  El.  205  ;  Cowp.  833  ;  1  Cox, 

Vern.  252.     [In  Granville  v.  Beaufort,  9  ;    2  B.  C.  C.  273,  297  ;    2  Ves.  jun. 

ib.  648,  the  evidence  was  admitted  only  593  ;  3  Ves.  299  ;  [1  Ed.  43  ;]  1  Ba,  & 

to  rebut  an  alleged  implied  trust,  which  Be.  315,  542  ;  1  Mer.   222,  which  over- 

was  allowable,  see  ante,  Vol.  I.  p.  385,  et  ruled  Pre.  Ch.  101  ;  Cas.  t.  Talk  202  ; 

seq.]  1  B.  C.  C.  457,  n. 

(c)  Inchiquin  v.    French,    1   Cox,   1,  (e)  4  Ves.  816. 

1   Wils.   82,   Amb.  33      Stephenson  v.  (/)  3  Ves.  103. 

Heathcote,  1  Ed.  39. 
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CHAP.  XLVT.  debts)  funeral  or  testamentary  expenses,  or  both,  will  not  per  se 
of  the  charge"  cxempt  the  personalty ;  for  although  it  seems  improbable  that 
to  funeral  and  the  testator  should  mean  to  create  an  auxiliary  fund  to  answer 

testamentary  ,  .  ,  ,  , 

expenses  not  expenses,  which  are  payable  out  of  the  personal  estate  in  priority 
sufficient.  to  all  other  claims,  and  which  it  could  hardly  be  insufficient  to 
liquidate,  yet  such  an  argument  amounts  only  to  conjecture, 
and  falls  short  of  that  necessary  implication  which  is  now  held 
to  be  requisite  to  transfer  the  primary  onus  to  the  new  fund. 
As  to  funeral  Many  opinions  have  been  expressed  on  this  point.  Thus  Lord 
being  included.  Hardwicke,  in  Walker  v.  Jackson  (g),  remarked,  that  the  words 
"  debts,  legacies  and  funeral  expenses/'  were  only  words  of  style, 
an  observation  in  which  Sir  W.  Grant,  in  Brydgesv.  Phillips  (h}3 
seems  to  have  concurred.  The  circumstance  of  funeral  expenses 
being  included  in  the  charge,  was  also  disregarded  by  Lord 
Northington,  in  Stephenson  v.  Heathcote  (i),  and  by  Lord  Ken- 
yon,  in  Williams  v.  Bishop  of  Llandaff  (k}}  (though  the  latter 
Judge  decided  in  favour  of  the  exemption,  on  grounds  perhaps 
not  less  equivocal),  and  by  Lord  Manners,  in  Aldridge  v.  Walls- 
court  (1).  On  the  other  hand,  Sir  R.  P.  Arden,  in  Burton  v. 
Knowlton  (m)}  thought  a  direction  to  pay  funeral  expenses  a 
strong  circumstance  in  favour  of  the  exemption  where  the 
trustees  of  the  fund,  on  whom  the  direction  was  imposed,  were 
not  the  executors  to  whose  duty  it  naturally  belonged.  This 
case,  however,  has  been  commented  upon  both  by  Lord  Lough- 
borough  (n)  and  Lord  Eldon  (o)  in  terms  which  throw  great 
doubt  upon  its  authority ;  and,  if  it  rest  on  this  ground  (and  it 
is  difficult  to  find  one  more  solid),  the  decision  is  clearly  over- 
ruled by  the  cases  already  referred  to  and  those  which  remain 
to  be  stated. 

Thus,  in  Gray  v.  Minnethorpe  (p),  where  the  testator  devised 
certain  lands  to  W.  and  J.,  and  their  heirs,  in  trust  to  sell,  and 
out  of  the  monies  arising  therefrom  to  pay  all  his  just  debts  and 
funeral  expenses,  and  the  residue  over,  and  appointed  his  brother 
G.  sole  executor;  Lord  Loughborough  held  that  the  executor 
did  not  take  the  personal  estate  exempt  from  debts. 

So,  in  Hartley  v.  Hurle  (q),  where  the  testator  directed  that 


(g)  2  Atk.  624.  (n)   See  Tait  v.   Lord  Northwick,   4 

(h)  6  Yes.  570.  Ves.  823. 

(*)  1  Ed.  38.  (o)  Booth  v.  Blunddl,  1  Her.  229. 

(k)  1  Cox,  254.  (p)  3  Ves.  103. 

(1)  1  Ba.  &  Be.  312  ;  post,  624.  (o)  5  Ves.  540. 

(m)  3  Ves.  108. 
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all  his  just  debts  and  funeral  and  testamentary  expenses  be  in  the  CHAP.  XLVI. 
first  place  fully  paid  and  satisfied,  and  then,  after  making  a 
certain  bequest,  devised  all  his  lands  and  hereditaments  and 
monies  in  the  funds,  to  A.  and  B.,  upon  trust  out  of  the  rents 
of  his  lands  and  the  dividends  of  his  monies  to  pay  all  his  just 
debts,  FUNERAL  AND  TESTAMENTARY  EXPENSES,  and  certain 
legacies  (r),  and  the  residue  over.  After  other  bequests,  the 
testator  devised  and  bequeathed  all  the  residue  of  his  real  and 
personal  estate,  not  by  him  otherwise  given  and  disposed  of,  to 
C.  his  daughter,  and  he  appointed  A.,  B.  and  C.  executors.  Sir 
R.  P.  Arden,  M.  R.,  held  that  the  residuary  personal  estate  was 
not  exempt  from  the  payment  of  debts. 

The  M.  B/.  distinguished  this  case  from  Burton  v.  Knowlton(s]  Remark  on 
on  the  ground  of  the  general  introductory  words,  which  he  said  ffwie?  V 
were  a  direction  to  the  executors  to  pay  the  debts,  Sec.,  and 
therefore  favoured  the  non-exemption  (f)  ;  but  we  have  seen 
that  a  direction  in  such  terms,  followed  by  the  appropriation  of 
a  particular  fund  for  the  purpose,  has  reference  to  the  provision 
so  made  (u).     Such  a  distinction  is  clearly  untenable. 

So,  in  M'Leland  v.  Shaw  (x),  where  a  testatrix  devised  certain  Personalty 
lands  to  trustees  to  sell,  and  out  of  the  money  arising  from  such  teld  n?* 
sale,  "in  the  first  place"  desired  her  FUNERAL  EXPENSES  and  the  though  charge 


debts  which  she  should  owe  at  her  death  to  be  paid  ;  secondly,  6 


she  directed  the  payment  of  several  sums  to  persons  who  were  expenses. 
creditors  of  her  late  husband.  She  then  gave  several  legacies, 
including  one  to  her  executors  for  their  trouble,  adding,  "the 
said  several  sums  to  be  paid  by  my  said  executors  and  trustees 
out  of  the  money  arising  from  the  sale  of  my  said  lands,  which  I 
do  order  to  be  sold  with  all  convenient  speed  after  my  decease, 
and  such  of  the  said  purchase-money  as  shall  remain  after  paying 
the  said  legacies,  and  the  execution  of  this  my  will,  I  bequeath 
in  the  following  manner."  The  testatrix  then  disposed  of  such 
residue.  There  was  no  disposition  of  the  personal  estate,  other- 
wise than  by  the  appointment  of  executors,  who,  having  legacies 
for  their  trouble,  could  not  take  beneficially  (y}.  The  next  of 
kin  claimed  to  take  it  exempt  from  debts,  legacies  and  funeral 
expenses  ;  but  Lord  Redesdale  held,  that  there  were  not  suffi- 


(r)  The  legacies  were  held  to  be  pay-  616. 

able  out  of  the  real  estate  only,  see  post.  (u)  Ante,  566. 

(*)  3  Ves.  107.     See  post.  '  (x)  2  Sch.  &  L.  538. 

(t)  See  an  observation  upon  this,  ante,  (y)  But  now  see  1  Will.  4,  c.  40. 
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cient  words  to  raise  an  implication  of  intent  to  exempt  the  per- 
sonalty from  these  charges.  His  Lordship,  however,  thought 
the  sums  to  be  paid  to  the  creditors  of  the  husband  were  to  be 
satisfied  out  of  the  real  estate  only  (z). 

It  is  not  denied,  indeed,  that  the  subjecting  of  the  real  estate 
to  all  the  charges  which  belong  to  the  personalty,  as  legacies, 
funeral  and  testamentary  expenses,  favours  the  supposition  that 
the  personalty  is  intended  to  be  given  as  a  specific  legacy,  and 
consequently  to  be  exempt  (a)  \  but  no  case  which  rests  on  this 
simple  circumstance  is  now  to  be  relied  on.  Such  seems  to  be 
the  situation  of  the  case  of  Gaskell  v.  Gough,  cited  by  Sir  R.  P. 
Arden,  in  Burton  v.  Knowlton  (b),  which,  however,  is  too  loosely 
stated  to  enable  us  to  form  a  satisfactory  opinion  of  the  grounds 
of  it.  It  does  not  appear  who  was  the  executor,  or  in  what 
terms  the  personalty  was  given. 

In  the  much  considered  case  of  Bootle  v.  Blundell  (c),  the 
extension  of  the  charge  to  funeral  and  testamentary  expenses 
seems  to  have  been  treated  by  Lord  Eldon  as  having  much 
weight,  though  it  was  there  aided  by  the  circumstance,  that 
some  particular  charges  incident  to  the  administration  of  the 
estate,  namely,  that  of  supporting  the  will  against  any  attempt 
to  invalidate  it,  was,  by  a  codicil,  imposed  exclusively  on  the 
real  estate.  "  On  looking  through  the  precedents,"  said  his 
Lordship,  "  it  is  impossible  to  deny  that  this  is  a  circumstance 
on  which  great  stress  has  always  been  laid ;  namely,  where  the 
real  estate  is  made  liable  to  such  expenses  as  exclusively  regard 
the  administration  of  the  personal  estate,  such  as  the  costs  of 
probate,  and  other  costs  sustained  in  the  execution  of  the  will." 

It  has  been  decided  that  the  expressly  subjecting  the  personal 
estate  to  certain  charges,  to  which  it  was  before  liable,  does  not, 
by  force  of  the  principle  expressio  unius  est  exclusio  alterius, 
raise  a  necessary  implication  that  it  is  not  to  bear  other  charges 
not  so  expressly  directed  to  be  payable  out  of  it,  but  which  are 
thrown  upon  the  land. 

Thus,  in  Brydges  v.  Phillips  (d}}  where  the  testator  devised 
certain  real  estate  upon  trust  for  sale,  and  out  of  the  money 


(2)  As  to  this,  see  cases  cited  post. 

(a)  See  Sir  W.  Grant's  judgment  in 
Tower  T.  Lord  Rons,  18  Ves.  159.  Also 
Greene  v.  Greene,  4  Mad.  148  ;  Michell 
v.  Michell,  5  Mad.  69  ;  Driver  Y.  F er- 
rand, 1  R.  &  My.  681. 


(6)  3  Ves.  111.  See  also  Kynaston 
v.  Kynaston,  1  B.  C.  C.  457,  n.,  post, 
624,  n. 

(c)  1  Mer.  193. 

(d)  6  Ves.  567 ;   [and  see  Davies  v. 
Ashford,  15  Sim.  42.] 
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arising  thereby  to  pay  his  debts  and  certain  legacies,  and  devised  CHAP.  XLVI. 
over  the  lands  which  should  remain  unsold.  The  testator  then 
gave  certain  other  legacies,  and  directed  the  last-mentioned  lega- 
cies to  be  paid  out  of  his  PERSONAL  estate,  and  bequeathed  the 
residue  of  his  said  personal  estate,  except  as  aforesaid,  to  his 
wife,  whom,  with  two  other  persons,  he  appointed  his  executrix 
and  executors :  Sir  W.  Grant,  M.  R.,  held,  that  though  there 
was  room  for  conjecture,  that  the  testator  did  mean  to  throw  his 
debts  primarily  upon  the  real  estate,  yet  that  this  did  not  appear 
with  a  sufficient  degree  of  certainty  to  enable  him  judicially  to 
collect  such  an  intention.  He  said,  that  by  directing  the  lega- 
cies to  be  paid  out  of  the  personal  estate,  the  testator  might 
merely  have  intended  to  distinguish  those  legacies  from  the 
others  which  were  to  be  paid  out  of  the  real  estate.  His  Honor 
also  adverted  to  the  circumstance,  that  the  trustees  and  executors 
were  not  wholly  the.  same  persons. 

This  principle,  too,  was  strongly  recognized   by  the  same  Provision  as  to 
learned  Judge,  in  the  case  of  Watson  v.  Brickwood  (e),  which  SaAftT1* 
also  establishes,  that  an  intimation,  however  anxiously  made,  as  charge  on  the 
to  the  proportions  and  mode  in  which  the  charge  is  to  be  borne  borne7.13 
among  the  devisees  of  the  real  estate,  will  not  have  the  effect 
of  onerating  it  primarily ;  such  a  clause  being  considered  only 
as  providing  for  the  event,  in  case  the  land  does  become  charge- 
able, and  not  as  charging  it  at  all  events  (/).     The  case  was  as 
follows  : — A  testator  devised  all  his  freehold  lands  to  the  use  of 
his  nephews  W.  and  R.  and  their  sons  successively  in  strict 
settlement,  with  remainder  to  G.  for  life,  and  such  son  as  he 
should  by  will  appoint,  with  remainder  to  N.  and  his  first  and 
other  sons  in  tail  male ;  he  then  gave  to  several  nieces  legacies 
in  blank,  and  proceeded  thus :  "And  I  direct  the  same  legacies 
to  be  paid  at  the  end  of  twelve  months  next  after  my  decease, 
by  my  executor  hereinafter  n-amed.     I  give  and  bequeath  all 
and  singular  my  goods,  chattels,  personal  estate  and  effects  what- 
soever and  wheresoever,  not  hereinbefore  disposed  of,  unto  my 
said  nephew  W.,  his  executors,  administrators  and  assigns  for 
ever,  he  paying  thereout  all  and  singular  legacies,  and  all  my 

(e)  9  Ves.  447  ;  [and  see  1  Jo.  &  Lat.  insufficient;  and  the  personal  estate  was 

363.]  held  to  be  exempt.  Such  a  case  seems  to 

(/)  But  see  Anderton  v.  Cooke,  cit.  1  fall  directly  within  the  principle  stated  in 

B.  C.  C.  456  ;  Williams  v.  Bishop  of  the  text.  It  does  not  appear,  however, 

Llanda/,  1  Cox,  254,  where  an  estate  whether  the  decisions  rested  on  the  words 

was  charged  in  case  another  estate  de-  in  question.  See  another  case  of  this 

vised  upon  trust  to  pay  debts  should  be  kind,  Dawes  v.  Scott,  5  Russ.  32. 
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CHAP.  XLVI.  funeral  expenses  and  SIMPLE  CONTRACT  debts.  And  whereas  I 
Personalty  have,  at  different  times,  borrowed,  on  mortgage  and  bond,  divers 
held  not  to  be  sums  of  money  of  different  persons,  to  enable  me  to  make  pur- 
land  charged,  chases  of  part  of  the  said  estates  hereinbefore  limited;  and  being 
minded  that  the  whole  should  be  discharged  in  equal  propor- 
tions by  the  said  W.,  R.,  G.,  and  such  his  son  so  to  be  appointed 
as  aforesaid,  as  they  respectively  shall  become  entitled  to  the 
possession  of  my  said  estates :  Now  I  hereby  will,  order  and 
direct,  that  all  such  sum  or  sums  of  money  as  the  said  W.,  R., 
G.,  or  his  son  so  to  be  appointed  as  hereinbefore  mentioned,  or 
the  said  N.  shall  pay  off  and  discharge  during  the  time  each  of 
them  shall  be  in  possession  of  my  said  estates  under  this  my 
will,  and  also  all  such  sum  or  sums  of  money  as  any  of  them 
shall  expend,  or  be  put  to  in  the  Court  of  Chancery,  or  else- 
where, in  protecting  or  defending  my  said  leasehold  estate,  and 
a  due  proportion  of  any  of  the  two  last  fines,  to  be  paid  from 
time  to  time  for  the  renewal  of  the  leases  thereof,  shall  be  a 
debt  and  charge  against  the  whole  of  such  estates  in  favour  of 
the  person  or  persons,  his  and  their  executors,  administrators 
and  assigns,  so  paying  off  and  discharging  such  sum  or  sums, 
for  so  much  money  as  shall  be  actually  so  paid  and  expended ; 
and  I  direct  the  next  taker  of  all  my  said  estates  under  this  my 
will  to  repay  such  sum  and  sums  of  money  as  his  predecessor 
from  time  to  time  shall  have  so  paid  off  and  expended  to  such 
person  or  persons,  and  in  such  manner,  as  his  predecessor  shall 
direct  by  any  deed  or  will,  to  be  by  him  duly  executed,  and  for 
want  thereof  to  the  executor  or  administrator  of  such  predecessor 
from  time  to  time,  deducting  from  time  to  time  the  due  share 
or  proportion  thereof  of  such  preceding  taker,  until  the  whole 
of  such  sum  or  sums  of  money  shall  be  paid  off;  and  I  direct 
the  same  course  to  be  used  by  each  of  the  takers  in  succession 
until  the  full  payment  thereof,  before  such  next  taker  or  takers 
can  have  any  benefit  under  this  my  will :  it  being  my  will  and 
desire,  that  no  part  of  my  estates  be  sold  or  parted  with,  and 
that  all  possible  care  be  taken  and  observed  in  regard  to  such 
leasehold  estates,  as  well  with  respect  to  the  renewal  of  leases 
from  time  to  time  as  with  respect  to  any  dispute  that  may  at 
any  time  hereafter  arise  in  consequence  thereof/'  And  the  tes- 
tator appointed  W.  his  executor.  By  a  codicil,  reciting  the  dis- 
position of  his  estates  to  T.  (the  trustee),  he  gave  the  same  to 
J.,  revoked  the  former  devise,  and  gave  to  J.  the  powers  and 
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authorities  given  by  the  will  to  T.;  and  he  further  willed  that  J.  CHAP.  XLVI. 
and  his  heirs  should  and  might,  in  order  to  raise  money  for  the 
payment  of  all  and  singular  his  debts  and  legacies,  from  time  to 
time  mortgage,  with  the  approbation  of  the  taker  for  the  time 
being  of  the  said  estates,  according  to  his  said  will,  a  competent 
part  of  his  said  freehold  estates  for  so  much  money  as  should  be 
necessary  for  the  purpose,  and  he  directed  his  trustees  for  the 
time  being  to  keep  down  the  interest.  By  another  codicil,  the 
testator  appointed  another  trustee,  and  gave  other  legacies.  It 
was  contended  that  the  personal  estate  was  discharged  from  the 
debts,  or  at  least  subject  only  to  the  simple  contract  debts  :  but 
Sir  W.  Grant  was  of  a  different  opinion.  He  admitted  that  Sir  W.  Grants 
there  was  some  indication  of  an  intention  to  exonerate  the  per-  *w^an\m 
sonalty ;  but  thought  that  it  ivas  not  so  conclusive  as  to  come  up  Brickwood. 
to  the  requisition  of  the  rule  laid  down  by  Lord  Thurlow,  in  the 
Duke  of  Ancaster  v.  Mayer  (g],  that  is,  a  plain  intention ;  and 
that  by  directing  the  executor,  to  whom  he  gave  all  his  personal 
estate,  to  pay  thereout  all  the  legacies,  funeral  expenses  and  . 
simple  contract  debts,  prima  facie  there  was  some  appearance 
of  an  intention  that  he  did  not  mean  the  personal  estate  to  be 
liable  to  debts  by  specialty,  but  that  alone  upon  the  authorities 
was  not  sufficient;  there  must  be  a  charge  clearly  and  distinctly 
upon  the  real  estate  (h]  to  make  it  liable.  When  he  declared 
his  intention  as  to  the  real  estate,  it  did  not  appear  he  had  any 
fixed  and  distinct  resolution  by  any  act  of  his  own  to  throw  the 
specialty  debts  on  the  real  estate ;  but  he  seemed  to  suppose 
either  that  the  personal  estate  would  not  be  sufficient  both  for 
the  simple  contract  and  specialty  debts,  or  that  the  latter  would 
of  course  fall  upon  the  real  estate,  and  any  act  by  him  to  throw 
them  upon  the  real  estate  was  not  necessary ;  for  he  had  not  in 
direct  terms  made  any  charge  upon  the  real  estate,  but  he  took 
it  for  granted  that  the  real  estate  would  be  called  upon  for  bond 
debts  and  mortgages,  and  his  object  was  to  secure  an  equal  dis- 
tribution of  the  burden  among  the  devisees,  who  were  to  take 
the  real  estate  in  succession,  and  no  other  object  whatsoever. 
His  intention  was  not  to  favour  the  executor  taking  the  personal 
estate  against  those  taking  the  real  estate,  but  to  take  care  that 
those  who  were  to  take  the  real  estate  as  against  each  other  should 

(g)  1  B.   C.   C.    454.     This  case  was  the  doctrine  in  discussion  have  been  much 

decided    by    Lord    Thurlow    principally  referred  to. 

upon  another  point  (see  ante),  but   the  (h]  And  that  only.     See  the  sequel  of 

positions  laid  down  by  his  Lordship  on  his  Honor's  judgment. 
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bear  the  burden  in  equal  proportions.  It  was  contended,  his 
Honor  said,  that  the  codicil  operated  as  a  total  exoneration  both 
from  debts  and  legacies;  the  codicil  contained  as  complete  a 
provision  for  all  debts  and  legacies  as  could  be ;  but  that  was 
nothing  more  than  there  was  in  Tart  v.  Northwick  (i).  This 
case  was  hardly  so  strong  in  that  respect,  for  in  that  case  there 
were  more  circumstances  from  which  it  might  have  been  argued 
that  the  testator  could  not  have  had  it  in  contemplation  to 
burden  his  real  estate  merely  in  aid  of  the  personal.  At  most 
this  was  but  the  same  case,  and  could  not  be  contended  higher 
than  as  equivalent  to  that ;  and  there  Lord  Rosslyn,  adhering 
to  Lord  Thurlow's  rule,  said  expressly  that  the  most  anxious 
provision  for  payment  of  debts  out  of  the  real  estate  would  not 
be  sufficient  to  exonerate  the  personal  estate.  His  Honor  was 
therefore  of  opinion  that  there  was  no  exoneration  of  the  per- 
sonal estate. 

Of  this  case  Lord  Eldon  has  said  (k),  that  he  thought  it  was 
rightly  decided,  taking  the  will  and  codicil  together ;  "  but  if," 
said  his  Lordship,  "  the  codicil  had  not  existed,  there  are  circum- 
stances which  appear  to  me  to  be  such  as  might  have  given 
occasion  to  some  observations  which  do  not  occur  either  in  the 
judgment  or  in  the  argument ;  still  I  repeat  that  I  think  that 
case  was  rightly  decided." 

The  case  of  Watson  v.  Brickivood  is  an  important  authority 
on  the  general  doctrine,  since  no  case  better  exemplifies  the 
species  of  evidence  which  is  necessary  to  exonerate  the  personal 
estate,  as  distinguished  from  mere  conjecture.  It  would  have 
been  well  if  this  principle  had  been  steadily  adhered  to. 

Another  question  which  has  much  divided  the  opinions  of 
judges  is,  whether  the  circumstance  of  the  bequest  being  of  all 
the  personal  estate  (with  or  without  an  enumeration  of  parti- 
culars), not  a  gift  of  the  residue,  demonstrates  an  intention  to 
exempt  it  from  the  charges  to  which  the  general  personal  estate 
is  primarily  liable.  The  negative  appears  to  have  been  decided 
in  several  instances  where  the  legatee  was  appointed  executor,  a 
circumstance  which  has  always  been  considered  to  favour,  the 
non-exemption,  by  raising  the  inference  that  the  legatee  was  to 
take  the  personalty  subject  to  the  charges  devolving  upon  him 
in  the  character  of  executor.  French  v.  Chichester  (I)  has 


(i)  4  Ves.  816  ;  ante,  615. 

(t)  In  Booth  v.  JBlundeU,  1  Her.  230. 


(Z)   2  Vern.    568,  1  B.  P.   C.  Toml. 
192  ;  but  see  Gas.  t.  Talb.  209.     [And 


WHAT    EXEMPTS    PERSONALTY    FROM    DEBTS.  623 

generally  been  treated  as  a  case  of  this  kind.     The  testator  CHAP.  XLVI. 

there  directed  that  the  trustees  of  a  certain  real  estate  which  he 

had  conveyed  by  deed  should  out  of  the  trust  estate  pay  his 

debts,  legacies  and  funerals  ;  and  devised  to  his  wife,,  whom  he  Bequest  of  all 

made  executrix,  all  his  personal  estate  not  otherwise  disposed  of,  estate  not  other- 


intending  thereby  a  provision  for  her,  she  having  been  prevailed 
upon  to  sell  away  part  of  her  own  inheritance.  Lord  Keeper 
Wright,  and  afterwards  Lord  Cowper,  held,  that  the  devise 
being  in  the  same  clause  in  which  she  was  named  executrix,  and 
not  said  exempt  from  the  payment  of  debts,  she  must  therefore 
take  it  as  executrix,  and  the  same  must  be  applied  in  payment 
of  debts. 

But  in  this  case  the  words  "  not  otherwise  disposed  of" 
render  it  scarcely  distinguishable  from  that  of  a  residuary 
bequest.  A  similar  remark  applies  to  Watson  v.  Brickwood  (m) 
and  Bootle  v.  Blundell  (n)  ;  but  as  in  both  these  cases  there  were 
anterior  specific  bequests,  to  which  the  words  "hereinbefore 
disposed  of  "  might  relate,  no  argument  against  the  exemption 
could  be  drawn  from  them.  It  is  only  where  the  will  contains 
no  other  disposition  than  the  charges  which  are  to  come  out  of 
the  personal  estate  that  such  an  argument  applies  ;  and  it  would 
seem,  by  parity  of  reason,  that  it  is  then  only  that  even  the 
circumstance  of  the  gift  being  residuary  raises  any  very  strong 
inference  against  the  exemption,  though  in  every  case  the  fact 
of  the  bequest  not  being  residuary  in  its  terms  may  afford  an 
argument  in  favour  of  the  exemption. 

The  case  of  Brummel  v.  Pr  other  o  (o),  however,  seems  more  Trust  to  pay 
directly  to  support  the  doctrine  in  question  ;  and  it  is  observable 


that  in  this  case  the  land  was  devised  in  trust  to  pay  all  the  all  monies,  &c. 
testator's  debts.  The  testator  devised  all  his  real  estate  to  A. 
and  his  heirs,  in  trust,  in  the  first  place,  to  pay  all  his  just  debts, 
and  then  to  other  limitations.  Lastly,  he  gave  and  bequeathed 
unto  his  brother  E.  all  his  monies,  goods,  chattels,  rights,  credits, 
personal  estate  and  effects,  whatsoever  and  wheresoever,  and 
appointed  him  executor.  Sir  R.  P.  Arden,  M.  R.,  at  first 
expressed  an  opinion  that  a  direction  to  pay  all  the  debts  would, 
according  to  the  authorities,  throw  them  upon  the  land  only  ; 
but  he  afterwards  came  to  a  contrary  conclusion,  observing  that 

[see  Harewood  v.  Child  and  Bromkale  v.         (n)  1  Mer.  193. 
Wilbraham,  cit.  Cas.  t.  Talb.  204.1  (o)  3  Yes.  111. 

(m)  9  Ves.  447. 
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the  case  was  stripped  of  every  circumstance  to  exonerate  the 
personal  estate,  except  that  of  a  devise  to  a  trustee  for  payment 
of  debts,  and  a  general  bequest  of  the  personal  estate  to  the 
executor;  and  that  there  was  no  one  case  since  French  v. 
Chichester,  the  first  upon  the  subject,  in  which  such  words  as 
these  had  been  held  alone  sufficient  to  exempt  the  personal 
estate  (p). 

So,  in  Aldridge  v.  Lord  Wallscourt  (q),  where  A.  devised  all 
his  lands  to  trustees  (subject  to  the  payment  of  his  just  debts, 
funeral  expenses,  and  several  portions  afterwards  charged  for 
his  daughters)  to  certain  limitations,  and  directed  his  trustees 
to  raise  certain  portions  for  his  daughters.  He  appointed  T., 
his  son,  executor,  and  bequeathed  him  all  his  personal  estate  in 
trust  for  such  persons  as  he  (the  testator)  should  appoint.  By 
a  codicil  reciting  that  bequest,  he  directed  his  executor  to  hold 
the  personal  estate  in  trust  for  his  daughter  M.  Lord  Manners 
thought  there  was  nothing  to  exempt  the  personal  estate  from 
its  primary  liability  to  debts. 

In  this  case  the  legatee  herself  was  not  the  executrix,  but  as 
the  subject  of  gift  was  to  flow  to  her  through  the  executor  as 
trustee,  it  might  be  considered  as  subject  to  charges  attaching 
to  him  in  that  character,  and  consequently  as  falling  under  the 
same  principle. 

[But  the  personal  estate  has  been  held  not  to  be  exonerated, 
even  where  the  legatee  of  all  the  personalty  was  not  made 
executor.  Thus,  in  Collis  v.  Robins  (/•),  the  testator  devised  his 


Cases  of  ex- 
emption upon 
grounds  not 
now  deemed 

satisfactory. 


(p)  This  is  not  quite  correct.  There 
are  several  cases  in  which  a  contrary 
decision  has  occurred  under  circumstances 
hardly  distinguishable.  Thus,  in  Kynas- 
ton v.  Kynaston,  1  B.  C.  C.  457,  n,  a 
testator  charged  his  whole  estate  with  the 
payment  of  all  his  debts,  legacies,  and 
funeral  expenses,  and  for  that  purpose 
devised  particular  lands  to  trustees,  upon 
trust  to  sell  the  same  and  pay  his  debts, 
legacies  and  funeral  expenses  ;  and  he 
gave  to  his  wife  all  his  personal  estate 
whatsoever,  and  constituted  her  sole 
executrix.  The  debts  exceeded  the  per- 
sonal estate  (a  circumstance  which  is  now 
immaterial).  Lord  Bathurst  determined 
the  personal  estate  to  be  exempt. 

So,  in  Holliday  v.  Bowman,  cit.  1  B. 
C.  C.  145,  A.  devised  a  manor  to  trus- 
tees, in  trust  to  sell,  and  directed  the 
monies  to  be  raised  thereby  to  be  paid  in 
discharge  of  all  his  debts  ;  and  after  pay- 
ment thereof,  in  the  first  place  to  invest 


the  residue,  and  pay  the  interest  to  his 
wife  for  life,  and  the  principal  after  her 
decease  to  B.  ;  and  after  several  specific 
and  pecuniary  legacies,  gave  to  his  wife 
all  his  goods  and  chattels,  and  appointed 
her  executrix.  It  was  held,  upon  the 
authority  of  Kynaston  v.  Kynaston,  that 
the  personalty  was  exempt  from  the 
debts.  Bamfield  v.  Wyndham,  Pre.  Ch. 
101,  is  a  case  of  the  same  kind,  but  is 
much  weakened  as  an  authority  by  the 
stress  that  was  laid  upon  the  inadequacy 
of  the  personalty  to  pay  the  debts.  How 
far  Lord  Bathurst  was  influenced  by  this 
circumstance  in  Kynaston  v.  Kynaston 
does  not  appear  ;  but  it  is  evident  that 
both  this  case  and  Holliday  v.  Bowman 
are  overruled  by  Brummel  v.  Prothero. 
It  would  have  been  more  satisfactory  if 
they  had  been  noticed  in  that  case. 

(5)  1  Ba.  &  Be.  312. 

[(r)  1  De  GK  &  S.  131. 
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[real  estate  to  trustees,  upon  trust  to  sell  and  out  of  the  produce     CHAP.  XLVI. 
to  pay  the  testator's  debts,  and  the  costs,  charges  and  expenses  personalty  to 
of  the  trustees  (who  were  also  executors)  ,  and  certain  legacies  :  Person  not 

executor. 

and  he  bequeathed  all  his  ready  money  and  securities  for 
money,  and  all  other  his  personal  estate  to  his  godson  who  was 
not  an  executor.  Sir  J.  K.  Bruce,  V.  C.  (observing  that  it 
was  admitted  that  the  funeral  and  testamentary  expenses  did 
not  come  under  the  description  of  the  trustees'  costs,  charges 
and  expenses),  decided  that  the  personal  estate  was  not  ex- 
onerated. 

So,  in   the  case   of   Ouseley  v.  Anstruther  (s),  the   testator  Charge  of  debts 
devised  his  real  property  to  trustees,  upon  trust,  in  the  first  £eq?est^>f  all 
place,  subject  to  the  payment  of  his  funeral  expenses,  of  any  personalty  to 
debts  unpaid  at  his  death,  of  his  wife's  jointure,  and  the  annui-  executor. 
ties  and  legacies  bequeathed  by  him,  upon  trust  for  his  son  for 
life,  with  remainders  over,  and  he  bequeathed  to  his  son,  who 
was  not  executor,  all  his  personal  property  for  her  absolute  use 
after  his  (the  testator's)  wife's  death,  except  a  piece  of  plate 
which  was  to  be  an  heirloom.     Lord  Langdale,  M.  R.,  held, 
that  the  personalty  was  not  exonerated  from  payment  of  the 
debts.] 

But  though  these  cases  may  seem  to  authorize  the  conclusion  Conclusion 


^ 

that,  whether  the  legatee  is  appointed  executor  or  not  (notwith-  <.pre 
standing  the  funeral  expenses  are  thrown  upon  the  land),  the 
personalty  is  not  exempted  by  the  mere  circumstance  of  the 
bequest  being  of  all  the  personal  estate,  with  or  without  an 
enumeration  of  particular  species  of  property,  yet  in  several 
instances  the  distinction  between  such  a  bequest  and  a  gift  of 
the  residue  has  been  treated  as  having  weight. 

Thus,  in   Tower  v.  Lord  Rous(i},    Sir    W.    Grant,   M.    R.,  Distinction 

between  a 

observed  that  there  was  nothing  except  the  common  residuary  residuary 
clause,  not  "  all  my  personal  estate,"  not  "  all  which  I  have  not  gX^ahe 
hereinbefore  disposed  of,"  or  any  other  of  those  forms  which  in  personalty. 
several  cases  have  been  held  to  denote  an  intention  to  give  the 
personal  estate  as  a  specific  bequest.     And  Lord  Eldon,  in  Bootle 
v.   Blundell  (u),   observed,   in  reference   to    Duke  of  Ancaster 
v.  Mayer  (#),  that  a  great  deal  of  argument  might  have  been 
raised  as  to  the  distinction  between  a  gift  of  residue,  as  residue, 
and  a  bequest  of  enumerated  particulars  followed  by  the  words 

[(s)  10  Beav.  453.]  (u)  1  Her.  228. 

(t)  18  Ves.  139.  (x)  1  B.  C.  C.  454. 
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"  and  personal  estate  whatsoever,"  not  "  and  all  the  residue  of 
my  personal  estate ;  "  though  his  Lordship  admitted  that  the 
argument  in  this  case  was  excluded  by  a  subsequent  clause,  in 
which  the  testator  referred  to  the  bequest  as  a  gift  of  "the 
residue."  It  should  be  observed,  too,  that  in  Duke  of  Ancaster 
v.  Mayer  there  were  circumstances  which  operated  quite  as 
strongly  against  the  exemption  as  in  Brummel  v.  Pr other o.  The 
same  persons  were  appointed  trustees  of  the  term  to  raise 
money  to  pay  the  debts  and  funeral  charges  and  executors 
(which  has  been  generally  considered  to  favour  the  non-exemp- 
tion (y}} ;  and  there  was  even  a  direction  to  them  as  "  executors" 
to  pay  the  funeral  charges,  debts  and  legacies ;  and  they  were 
to  reimburse  themselves  the  expenses  attending  the  execution 
of  the  will  out  of  the  personal  estate  or  monies  to  be  raised  by 
the  term ;  and  yet,  under  these  circumstances,  all  tending  to 
oppose  the  exemption,  Lord  Eldon  thought  the  distinction 
between  a  gift  of  enumerated  particulars  followed  by  a  bequest 
of  the  residue,  and  of  all  the  personal  estate,  entitled  to  some 
weight.  It  is  unfortunate  that  Brummel  v.  Prothero  was  not 
among  the  numerous  decisions  cited  by  his  Lordship  in  Bootle 
v.  Blundell. 

In  several  subsequent  cases,  indeed,  one  main  ground  of 
exemption  was,  the  fact  of  the  personalty  being  given,  not  as  a 
residue,  but  as  all  the  personal  estate,  accompanied  by  an  enu- 
meration of  articles,  notwithstanding  that  in  one  of  them  it 
may  be  inferred  that  the  trustees  of  the  real  estate  were  execu- 
tors ;  but  it  is  observable  that  in  all  these  cases  the  real  estate 
was  onerated  with  all  the  charges  to  which  the  personal  estate 
is  liable,  namely,  the  debts,  funeral  expenses  and  costs  of  proving 
the  will.  The  first  is  Greene  v.  Greene  (z),  where  the  testator, 
in  the  first  place,  gave  and  bequeathed  unto  his  wife  all  his 
ready  money,  securities  for  money,  goods,  chattels  and  other  per- 
sonal estate  and  effects  whatsoever^  which  he  should  be  possessed 
of  or  entitled  to  at  the  time  of  his  decease,  except  such  part  or 


(y)  See  Lord  Nortkington' s  judgment 
in  Stephenson  v.  ffeathcote,  1  Ed.  38  ; 
Lord  Thurloiv's  in  Duke  of  Ancaster  v. 
Mayer,  1  B.  C.  C.  454  (see  also  1  Mer. 
223);  Lord  Alvanley's  in  JJurton  v. 
Knowlton,  3  Ves.  108.  But  see  Lord 
Hardwidce^s  judgment  in  Walker  v. 
Jackson,  2  Atk.  624  ;  and  Lord  Eldon' s 
judgment  in  Bootle  v.  JBlundell,  1  Mer. 
227,  where,  though  his  Lordship  seems 


to  have  treated  this  circumstance  as  ad- 
verse to  the  exemption,  yet  he  admitted 
that  there  might  be  such  a  cautious  dis- 
crimination of  the  two  characters  of  trus- 
tee and  executor  as  not  only  to  render 
their  union  in  the  same  person  unimpor- 
tant, but  afford  an  inference  in  favour  of 
the  exemption, 
(z)  4  Madd.  148. 
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parts  thereof  which,  by  that  his  will,  or  by  any  codicil  or  codi-     QHAP.  XLVI. 
cils  thereto,  he  should  dispose  of  specifically  to  and  for  her  own 
sole  and  absolute  use;  he  also  devised  his  real  estate  to  A.,  B.  Devise  of  real 
and  C.,  upon  trust  for  sale,  directing  them,  out  of  the  monies  trust  to  pay 
arising  from  such  sale,  to  pay  his  debts,  funeral  expenses  and  the  det>ts»  funeral 

f  and  testamen- 

costs  of  proving  his  will ;  and,  after  payment  thereof,  to  invest  tary  expenses. 
the  residue  upon  certain  trusts  for  his  wife  for  life,  and  then  for 
his  children ;  and  he  appointed  his  wife  and  A.,  B.  and  C.  execu- 
trix and  executors.  Sir  John  Leach,  V.  C.,  held  the  personal 
estate  to  be  exempt,  observing  that  the  direction  that  the 
trustees,  "  who  formed  only  a  part  of  the  executorship,"  should, 
out  of  the  produce  by  sale  of  the  real  estate,  pay  all  debts  and 
expenses,  and  after  payment  thereof  invest  the  surplus  for  the 
benefit  of  the  wife  for  life,  with  remainder  to  the  children,  whec 
coupled  with  the  circumstance  that  the  devise  to  the  trustees 
was  expressly  made  subject  to  the  payment  of  debts  and  funeral 
expenses,  and  with  the  gift  to  the  wife,  for  her  own  sole  and 
absolute  use  of  all  the  testator's  ready  money,  securities  for 
money,  goods,  chattels  and  other  personal  estate  and  effects 
whatsoever,  which  the  testator  should  be  possessed  of  at  the 
time  of  his  death,  did  appear  to  him  to  convey  a  clear  intima- 
tion of  intention,  not  that  this  real  estate  should  be  auxiliary  Personalty 
only,  to  be  applied  in  case  the  personal  estate  should  prove 
deficient,  but  that  the  real  estate  should  directly  and  at  all 
events  be  applied  as  the  primary  fund  for  the  payment  of  the 
debts,  funeral  expenses  and  the  expenses  of  the  probate,  and 
that  the  wife  should  take  the  personal  estate  exempt  from  those 
charges.  His  Honor  distinguished  the  case  from  the  Duke  oj 
Ancaster  v.  Mayer  (a),  Stephenson  v.  Heathcote  (b),  Inchiquin  v. 
O'Brien  (c),  Tait  v.  Northwick  (d}}  and  Watson  v.  Brickwood  (e), 
on  the  ground  that,  in  those  cases,  the  bequest  was  of  a  residue ; 
and  observed  that,  in  the  last,  it  was  given  expressly  after  pay- 
ment of  debts,  funeral  expenses  and  legacies.  He  relied  upon 
Burton  v.  Knowlton  (/),  and  Kynaston  v.  Kynaston  (g). — But,  in 

(a)  1  B.  C.  C.  454.  v.   Blundell,  1  Mer.  229.      Besides,  it 

(6)  1  Ed.  38.  was  a  bequest  of  the  residue,  which  in- 

(c)  Amb.  33.  creases  the   surprise  thaV  it  should   be 

(d)  4  Ves.  816.  cited  by  Sir  John  Leach,-  who  rested  the 

(e)  9  Ves.  447.  exemption  mainly  on  the  circumstance  of 
(/)  3  Ves.  107,  but  this  case  has  been  the  bequest  being  of  the  whole,  as  distin- 

noticed  with  disapprobation  both  by  Lord       guished  from  the  residue  of  the  personal 

Loughborough  in  Tait  v.  Northwick,    4      estate. 

Ves.  803,  and  by  Lord  Eldon  in  Booth          (g)  Git.  1.  B.  C.  C.  457.    The  authority 
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reference  to  Watson  v.  Brickwood,  it  is  to  be  observed  that  the 
clause  expressly  subjecting  the  personalty  to  the  payment  of 
legacies,  funeral  expenses  and  debts,  referred  to  simple  contract 
debts  only ;  whereas  the  only  argument  in  favour  of  the  exemp- 
tion much  insisted  on  was  in  relation  to  specialty  debts,  the 
exclusion  of  which  from  the  clause  in  question  favoured  their 
being  thrown  exclusively  on  the  real  estate. 

The  principal  circumstances  in  which  the  case  of  Greene  v. 
Greene  differs  from  Brummel  v.  Prothero  (h)  are,  that  in  the 
latter  case  the  legatees  of  the  personalty  were  also  the  executors, 
whereas  in  Greene  v.  Greene  the  legatee  was  only  one  of  the 
executors,  and  the  land  was  onerated  with  all  the  charges  which 
would  otherwise  have  come  out  of  the  personal  estate,  namely, 
the  debts  and  funeral  and  testamentary  expenses  (i) ;  but  in 
Brummel  v.  Prothero  with  the  debts  only. 

So,  in  Michell  v.  Michell  (k),  where  a  testator  bequeathed  to 
his  daughters  E.  and  M.  all  and  singular  his  plate,  linen,  china, 
household  goods  and  furniture  and  effects,  which  he  should  die 
possessed  of;  and  devised  his  real  estate  to  trustees,  upon  trust 
to  pay  his  funeral  expenses,  costs  of  proving  his  will,  and  in  the 
next  place  to  retain  all  sum  and  sums  of  money  then  due,  or 
thereafter  to  grow  due,  from  him  to  them  respectively,  on  mort- 
gage, bond  or  memorandum,  and  the  interest  thereof,  and  alse 
to  pay  all  such  other  debts  as  should  be  owing  from  him  at  the 
time  of  his  decease,  and  divide  the  residue  among  his  children ; 
Sir  J.  Leach,  on  the  authority  of  the  last  case,  held  that  the 
real  estate  was  made  the  primary  fund  for  these  charges.  The 
executors  appear  to  have  been  the  trustees  of  the  real  estate, 
as  they  proved  the  will.  It  is  evident,  therefore,  that  the  Vice- 
Chancellor  did  not  consider  the  union  of  the  two  characters  of 
trustees  and  executors  sufficient  to  negative  the  exemption  in 
such  a  case. 

The  same  remark  applies  to  the  case  of  Driver  v.  Ferrand  (I), 
decided  by  the  same  learned  Judge,  where  a  similar  construction 
prevailed;  the  charge  on  the  real  estate  extended  to  debts, 


of  this  case  is  considerably  weakened  by 
the  stress  laid  on  the  inadequacy  of  the 
personal  estate  to  pay  the  debts.  It  is 
clearly  irreconcileable  with  the  current  of 
authorities,  particularly  French  v.  Chi- 
Chester,  ante,  622,  Brummelv.  Prothero, 
ante,  623,  and  A  Idridge  v.  Lord  Walls- 
court,  ante,  624,  being  nothing  more 
than  a  charge  upon  the  land  of  all  the 


debts,  and  a  gift  of  all  the  personal  estate 
to  the  individual  who  was  appointed 
executrix.  According  to  those  cases, 
therefore,  the  personalty  was  not  exempt. 

(h)  Ante,  623. 

(i)  See  an  observation  upon  this,  ante, 
626. 

(k)  5  Madd.  69. 

(I)  1  R.  &  My.  681. 
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legacies,  funeral  and  testamentary  expenses,  and  the  bequest  of     QHAP.  XLYI. 

personalty  was  not  residuary  in  its  terms,  but  the  legatee  was 

one  of  the  executors.     A  difficulty  in  the  way  of  the  construction 

was  that  the  legacies  were  directed  to  be  paid  by  the  executors, 

but  Sir  J.  Leach  considered  this  to  be  inconclusive,  as  they  were 

also  trustees;  and  that  the  testator  in  such  direction  had  in  view 

the  real  estate  was,  he  thought,  shewn  by  a  clause  which  imme- 

diately followed,  authorizing  the  trustees  to  deduct  their  expenses 

out  of  the  real  estate. 

So,  in  the  case  of  Blountv.  Hipkins(m}t  where  a  testator  gave 
to  his  wife  M.  all  his  household  goods,  plate,  linen,  china,  pic- 
tures, farming  stock,  ready  money,  debts,  personal  estate  and 
effects  of  every  kind  which  he  should  happen  to  die  possessed  of, 
except  certain  articles  which  he  bequeathed  to  another  person. 
The  testator  devised  certain  real  estate  to  his  wife  M.  He  then 
gave  all  other  his  real  estate  to  trustees  upon  trust  for  sale,  and 
out  of  the  proceeds  to  pay  his  funeral  expenses,  the  costs  of 
proving  his  will,  and  all  his  debts  (including  a  mortgage  on  the 
estate  devised  to  M.)  and  certain  legacies  and  the  residue  of  the 
proceeds  to  G.  Sir  L.  Shadwell,  V.  C.,  considered  it  to  be  clear 
that  the  personal  estate  bequeathed  to  the  wife  was  intended  to 
be  exonerated  from  his  debts. 

So,  in  the  case  of  Jones  v.  Bruce  (n),  where  a  testator  gave  Gift  of  all  the 
to  his  wife  absolutely  all  his  goods,  chattels  and  personal  estate 


whatsoever  and  wheresoever,  and  charged  his  real  estate  in  D.  with  debts, 
and  S.  with  the  payment  of  his  funeral  and  testamentary  ex-  and  testamen- 
penses  and  debts,  and  he  exempted,  so  far  as  he  was  able,  his  tair  expenses 

.       and  exemption 

personal  estate  from  the  payment  thereof.    He  then  gave  certain  of  personal 


legacies  to  children,  and  charged  all  his  real  estate  with  the 
payment  thereof,  and  directed  that  until  the  legacies  were  pay-  gift  of  legacies 
able  the  trustees  should  raise  out  of  the  rents  any  annual  sums  ^emptio^.0 
by  way  of  maintenance  not  exceeding  4  per  cent.     The  testator  Latter  held 

,  .  ,  .  also  charged 

then  gave  his  real  estate,  subject  as  to  such  portions  thereof  as  On  land 
were  situate  in  D.  and   S.  to  the  charges  thereinbefore  men-  PrimarUv- 
tioned,  and  subject  also  to  such  charges  as  they  were  then  liable 
to,  to  his  wife  for  life,  with  remainders  over.      Sir  L.  Shadwell, 
V.  C.,  held  the  real  estate  to  be  the  primary  fund  for  payment  of 
the  legacies,  adverting  much  to  the  terms  in  which  the  personalty 

(m)  7  Sim.  43.     [See  also  Plenty  v.  place:"  see  Newbegin  v.  Sell,  23  Bear. 

West,  16  Beav.  173  ;    where,  however,  386.] 

undue    weight    appears    to    have    been  (n)  11  Sim.   221  ;  [and  see   Coote  v. 

allowed   to    the   phrase    "in   the   first  Coote,  3  Jo.  &  Lat.  1  75. 
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tion from  mere 
cliarging  of 
real  estate. 


was  bequeathed,  and  the  gift  of  interest  out  of  the  rents  of  the 
real  estate. 

[And  in  Lance  v.  Aglionby  (o),  the  testator  gave  all  his  real 
and  the  residue  of  his  personal  estate  to  trustees  to  be  con- 
verted, and  to  form  a  mixed  fund  for  payment  of  his  debts, 
funeral  and  testamentary  expenses  and  legacies,  and  gave  the 
rents  of  the  real  estate  and  the  income  of  the  residue  of  the 
personal  estate  to  his  wife  for  life,  with  remainder  over.  By  a 
codicil  the  testator  gave  "  all  his  personal  estate  whatsoever  and 
wheresoever "  to  his  wife.  Sir  /.  Romilly,  M.  R.,  held  that 
the  wife  took  the  personalty  free  from  the  funeral  and 
testamentary  expenses,  debts  and  legacies  (/?).] 

These  cases,  then,  seem  to  authorise  the  proposition,  that 
wherever  the  personal  estate  is  bequeathed  in  terms  as  a  whole 
and  not  as  a  residue,  and  the  debts,  funeral  and  testamentary 
charges  are  thrown  on  the  real  estate,  this  constitutes  the 
primary  fund  for  their  liquidation.  In  the  last  two  cases  the  prin- 
ciple was  applied  to  legacies,  where  the  funeral  and  testamentary 
charges  and  debts  were  thrown  on  the  realty  expressly  as  the 
primary  fund.  [But  where  the  personal  estate  is  bequeathed 
expressly  subject  to  debts,  funeral  and  testamentary  expenses, 
the  principle  of  these  cases  is  of  course  inapplicable  (q) .] 

That  Sir  John  Leach  did  not  mean  by  his  preceding  adjudica- 
tions to  deny  the  general  rule  appears  from  the  subsequent  case 
of  Rhodes  v.  Rudge  (r),  where  a  testator  gave  all  his  real  and 
personal  estate  to  A.  and  B.  upon  trust,  in  the  first  place,  to  sell 
and  dispose  of  the  living  of  C.,  and  the  money  to  arise  from  the 
sale  thereof  to  go  in  discharge  of  his  debts  and  legacies  and  the 
charges  of  the  trusts  thereby  created,  and  if  such  money  were 
not  sufficient  to  discharge  the  said  debts  and  legacies,  upon  trust 
to  cause  timber  to  be  felled  on  his  real  estates  to  the  amount  of 
500/.,  to  be  applied  in  discharge  thereof;  and  if  that  should  not 
be  sufficient,  then  upon  trust  by  mortgage  or  sale  to  raise  such 
deficiency  out  of  his  real  estates;  and  the  testator  then  proceeded 
to  give  certain  legacies,  and  appointed  A.  and  B.  executors  of 
his  will.  Sir  J.  Leach,  V.  C.,  thought  that  there  was  nothing  in 


[(o)  27  Beav.  65. 

(p)  A  direction  to  pay  debts  and  costs 
and  charges  of  proving  the  will  out  of  the 
produce  of  real  estate  does  not  include 
costs  of  a  suit  to  administer  the  real  and 
personal  estate,  Stringer  v.  Harper,  26 
Beav.  585. 


(q)  Paterson  v.  Scott,  1  D.  M.  &  GK 
531,  21  L.  J.  Ch.  346.  The  bequest 
was  of  the  personal  estate  "not  there- 
inbefore otherwise  disposed  of;"  as  to 
•which,  see  ante,  623.] 

(r)  1  Sim.  79. 
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this  will  to  change  the  usual  order  of  application,  and  therefore     CHAP.  XI.YI. 
that  the  personalty  was  primarily  to  be  applied. 

No  case  could  well  be  stronger  against  the  exemption  than  Remark  on 
this ;  the  same  persons  who  were  trustees  of  the  real  and  personal 
estate  were  also  executors,  and  there  was  no  other  bequest  of 
the  personal  estate  than  to  these  trustees. 

The  personal  estate  is  of  course  held  to  be  exempt  from  debts  Residue  of  real 
where  real  estate  is  devised  to  be  sold  to  pay  debts,  with  a  direc-  ^ddedto 
tion  that  the  residue  shall  be  added  to  the  testator's  personal  personalty, 
estate  (s),  which  is  obviously  incompatible  with  the  primary  appli- 
cation of  the  personalty.     So,  where  the  testator  declares  that  Personalty  to^ 
he  has  charged  his  lands  with  the  payment  of  his  debts  in  order  to  the  legatee. 
that  the  personal  estate  may  come  clear  to  the  legatee  (t)  :   [or 
where  he  has  directed  the  proceeds  of  his  real  estate  to  be  Realty  to  go 
applied   "  in   part   payment "    of  certain  legacies ;    which    is  payment." 
equivalent   to    "in    payment    as    far    as    the    proceeds    will 
extend  "(«).] 

Again,  where  the  testator  charges  his  debts,  funeral  and  tes-  Estate  made 
tamentary  expenses  and  legacies,  on  estate  A.  "  as  a  primary  ^™f ^one- 
fund,"  and  in  case  that  should  be  deficient,  he  charges  estate  ration  of 
B.  with  the  deficiency,  he  thereby  conclusively  shews  that  the  * 
latter  estate  is  the  secondary  fund  in  exoneration  of  the  personal 
estate  (#) . 

In  the  much-considered  case  of  Bootle  v.  Blundell  (y),  the  C&se  of  Bootie 
testator  first  directed  his  funeral  expenses  to  be  paid.  He  then 
gave  to  his  son  R.,  and  his  daughters  S.  and  J.,  3,000£.  each, 
with  a  substitution  of  their  children  in  a  certain  event.  The 
testator  then  directed  that  his  said  funeral  expenses  and  lega- 
cies should  be  paid  out  of  such  monies  as  he  should  have  by 
him,  monies  due  to  him  from  C.,  and  out  of  rents  and  fines 
which  should  be  due  to  him ;  and  gave  the  surplus  unto  his  son 
and  daughters.  The  testator  then  devised  all  his  manors  of 
Lostock,  &c.  to  A.,  B.  &  C.,  for  500  years,  in  trust  out  of  the 
rents  to  pay  HIS  DEBTS,  and  also  all  such  annuities  or  legacies  as 

(s)   Webb  v.  Jones,  2  B.  C.  C.  60,  1  there  was  in  fact  nothing  but  leaseholds, 

Cox,   245.     [And  see  1  Jo.  &  Lat.  365,  yet  that    circumstance  does  not  appear 

366;    Skallcross  v.    Wright,    12   Bear.  to  make,  and  was  not  treated  as  making, 

505.    But  see  Wythe  v.  Henniker,  2  My.  any  difference.] 

&  K.  635,  ante,  598.]  (x)~Dawes  v.  Scott.  5  Russ.  32.  [See 

(t)  March  v.  Fowkes,  Finch,  414.  also  Batcmanv.  Earl  of  Roden,  1  Jo.  & 

[(«)  Bunting  v.  Marriott,  19  Beav.  Lat.  366 ;  Evans  v.  Evans,  17  Sim.  106  j 

163.     The  direction  referred  to   "free-  Bessantv.  Noble,  26  L.  J.  Ch.  236.] 

hold,  copyhold,  and  leasehold  estate,  and  (y)  1  Mer.  193,  19  Yes.  494. 

any  other  interest  in  land  ; "  and  though 
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were  thereinafter  mentioned,  or  which  he  might  thereafter  specify 
in  any  codicil  or  instrument  in  writing.  He  then  bequeathed 
certain  legacies,  including  one  of  300/.,  to  each  of  his  trustees  for 
their  trouble,  and  several  annuities,  among  the  rest  one  to  his 
housekeeper  M.  The  testator  then  declared  that  his  trustees  and 
executors  should  not  be  answerable  for  any  losses,  and  that  if 
they  were  called  to  such  account,  or  sustained  any  expenses  in 
respect  thereof,  the  same,  and  also  at  all  events  all  other  their 
costs  and  expenses,  should  stand  charged  upon  his  said  heredita- 
ments, and  be  paid  out  of  the  rents  and  profits  thereof;  and 
that  so  soon  as  the  trusts  of  the  term  should  have  been  satisfied, 
and  all  the  expenses  incident  thereto  discharged,  the  remainder 
of  the  term  should  thenceforth  cease;  and,  subject  thereto,  he 
devised  his  said  manors,  &c.,  in  undivided  moieties  to  his  two 
daughters,  and  their  issue,  in  strict  settlement.  The  testator  then 
appointed  a  certain  person  to  be  steward  and  agent,  to  have  the 
management  of  the  estates  comprised  in  the  said  term  of  500 
years,  so  long  as  the  same  should  remain  in  the  hands  of  his 
trustees,  with  particular  directions  as  to  his  salary  and  conduct, 
and  afterwards  proceeded  as  follows  : — "  And  it  is  my  will  that 
as  soon  as  the  debts  hereby  charged  on  my  said  estate,  and  the 
legacies  or  sums  of  money  hereby  given,  are  paid  and  satisfied, 
and  as  soon  as  such  satisfactory  security  shall  have  been  given 
by  my  said  trustees  for  the  due  payment  of  the  said  annuities, 
and  all  expenses  as  shall  satisfy  the  said  annuitants,  and  when 
all  expenses  incurred  in  the  execution  of  the  said  trusts  respect- 
ing the  said  term  and  of  this  will  shall  be  fully  paid,  then  the 
person  or  persons  who  shall  at  that  time  be  next  entitled  to  the 
same  estates  under  and  by  virtue  of  the  limitations  in  this  my 
will  contained,  shall  be  let  into  the  possession  thereof"  (z).  The 
testator  then  provided  for  the  appointment  of  new  trustees  in 
certain  events,  who  were  to  be  allowed  out  of  the  rents  and 
profits  of  the  estates  comprised  in  the  term  of  500  years  the  sum 
of  30 O/.  He  also  devised  one-half  of  the  manor  of  Lydiate,  and 
all  the  lands  purchased  by  him  in  Ince,  &c.,  not  thereinbefore 
disposed  of,  to  the  use  of  his  son  C.  for  life,  with  remainders 
over;  and  directed  that  all  his  pictures,  drawing-books,  prints, 
statues  and  marbles,  should  be  enjoyed  by  his  son  during  his  life, 


(z)  This  clause  is  very  important,  for 
the  testator  could  hardly  intend  that  the 
devisees  should  be  kept  out  of  possession 
until  the  whole  personal  estate  was  ad- 


ministered, which  would  he  the  conse- 
quence of  holding  it  to  be  not  exempt 
from  the  debts. 
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and  after  his  decease  he  gave  the  same  to  the  first  son  of  his  body  CHAP.  XLYI. 
who  should  attain  twenty-one ;  his  intention  being  that  they  Case  of  Bootle 
should  go  along  with  the  capital  messuage  called  Ince  Hall.  v<  Blundell> 
After  devising  to  J.  certain  lead-mines,  and  to  M.,  his  house- 
keeper, several  articles  of  furniture  and  other  things,  which  he 
directed  should  be  removed  by  his  executors  at  the  expense  of 
his  personal  estate,  the  testator  bequeathed  to  his  said  son  the 
furniture  of  his  house,  his  wines,  horses,  cattle  and  carriages, 
plate,  and  other  his  goods,  chattels  and  personal  estate  not  therein- 
before specifically  disposed  of,  or  which  might  thereafter  be  dis- 
posed of  by  him ;  and  appointed  the  said  A.,  B.  and  C.  execu- 
tors of  his  will,  providing  that  immediately  after  his  decease  his 
executors  should  enter  into  his  dwelling-house,  and  take  into 
their  custody  all  monies  and  papers  there  found.  By  a  codicil, 
the  testator,  after  noticing  the  devise  to  his  son  of  his  estate  at 
Lydiate,  and  that  attempts  might  be  made  to  invalidate  some  of 
the  dispositions  of  his  will  or  codicil,  and  the  trustees  and  execu- 
tors, or  other  devisees,  might  incur  expenses  in  supporting  the 
same,  which  expenses  it  was  his  will  should  be  paid  out  of  the 
said  lands,  and  not  be  a  charge  upon  any  other  part  of  his  pro- 
perty, he  thereby  devised  the  said  hall,  manor,  &c.,  unto  the  said 
A.,  B.  and  C.,  trustees  and  executors  named  in  his  said  will, 
their  executors,  administrators  and  assigns,  for  the  term  of  1,000 
years,  in  trust  by  sale,  lease  or  mortgage,  or  out  of  the  rents  and 
profits,  to  raise  such  monies  as  should  be  sufficient  to  pay  all 
expenses  which  should  be  so  incurred. 

The  question  was,  whether  the  estates  comprised  in  the  term 
of  500  years  were  liable,  in  the  first  place,  to  the  payment  of 
the  testator's  debts  in  exoneration  of  the  personal  estate.  Lord 
Eldon,  after  much  consideration,  and  reviewing  most  of  the  Lord  Elforfs 
authorities,  held  that  it  was  :  he  adverted  to  the  circumstance,  Judsment- 
that  though  the  same  persons  were  trustees  and  executors,  the 
two  characters  were  anxiously  kept  distinct ;  the  testator  never 
using  the  word  "executors"  but  with  reference  to  the  personal 
estate,  nor  the  word  "  trustees "  but  with  reference  to  the  real 
estate ;  that  the  clause  charging  the  expenses  on  the  estates 
devised,  having  blended  together  the  costs  attending  the  real 
and  personal  estate,  made  it  impossible  to  say  that  the  testator 
could  have  meant  that  the  costs  of  the  real  estate  should  be 
paid  out  of  the  real  estate,  but  that  the  costs  of  the  personal 
estate  should  not  be  paid  in  the  same  manner,  except  in  the 
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case  of  a  deficiency  of  the  personal  estate ;  that  the  testator  had 
directed  that  his  funeral  expenses  should  not  be  paid  out  of  his 
general  personal  estate ;  that  the  costs  of  performing  the  trusts 
of  his  real  estate  should  be  paid  out  of  the  rents  and  profits  of 
the  estates  devised ;  and  that  the  persons  respectively  entitled 
under  his  will  should  not  be  let  into  possession  of  the  devised 
estates  until  payment  of  all  debts  and  legacies,  and  security 
given  for  payment  of  the  annuities ;  that  the  new  trustee  of  the 
term  to  be  appointed  should  receive  the  sum  of  300/.  out  of  the 
rents  and  profits  of  the  estates  comprised  in  the  term  ;  that  the 
purpose  of  keeping  together,  as  objects  of  public  curiosity,  the 
pictures,  &c.,  sufficiently  accounted  for  their  being  set  aside 
from  the  rest  of  the  personal  estate,  given  to  his  son,  without 
resorting  to  the  supposition  that  it  was  merely  to  exempt  them 
from  the  debts  and  legacies  to  which  the  remainder  was  meant 
to  be  liable ;  that  because  the  testator  had  charged  his  personal 
estate  with  the  costs  of  removing  the  specific  articles  given  to 
Mrs.  M.,  it  did  not  follow  (as  had  been  insisted)  that  it  should 
also  be  liable  to  the  payment  of  his  debts  and  legacies ;  that  the 
words  "not  hereinbefore  specifically  disposed  of"  might  be 
taken  to  mean,  not  specifically  disposed  of  to  others,  and  not  as 
referring  to  the  application  of  the  personalty  to  debts,  &c. ; 
and,  lastly  (on  which  his  Lordship  laid  much  stress),  that  the 
costs  incurred  by  the  litigation  of  the  will  were  to  be  paid 
exclusively  out  of  the  real  estate ;  though  he  doubted  whether, 
if  there  were  no  circumstances  in  the  will  that  afforded  a  ground 
for  saying  the  personal  estate  should  be  exempted,  this  provision 
alone  in  the  codicil  would  have  been  a  sufficient  manifestation 
of  the  intention  to  exempt  it.  He  nevertheless  thought  that  it 
deserved  great  consideration. 

Here  it  may  be  observed  that  the  exemption  of  the  personalty 
in  favour  of  the  legatee  does  not  necessarily  extend  to  the  next 
of  kin,  in  case  of  the  failure  of  the  bequest  thereof  by  lapse  or 
otherwise. 

Thus  it  was  laid  down  by  Sir  R.  P.  Arden,  in  Waring  v. 
Ward  (a),  that  if  an  estate  be  given  to  A.  subject  to  debts,  and 
the  personal  estate  to  B.  exempt  from  debts,  that  exemption  is 
to  be  considered  as  intended  only  for  the  benefit  of  B.,  and  not 
as  a  general  exemption  of  the  personal  estate. 


(a)  5  Yes.  676.  See  also  Hale  v.  Cox, 
3  B.  C.  C.  322;  Noel  v.  Lord  Henley,  7 
Price,  240,  Dan.  211 ;  [Dacre  v.  Patrick- 


son,  1  Dr.  &  Sra.  186.     Compare  Fisher 
v  Fisher,  2  Keen,  610.] 
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On  the  other  hand,  if  the  testator   [without]  bequeathing     CHAP.  XLVI. 
the   personal   estate,    directed  that  it  should   not  be   applied  _  where 
in  payment  of  mortgages,   and  gave  the  mortgaged  estates  to  personalty 
different  persons,  they  paying  out  of  them  the  mortgages,  the  undisposed  of. 
devisees  would  take   cum   onere  even  as  against  the  next  of 
kin  (b). 

The  distinction  [between  this  case  and  the  others  is  this,  that 
in  the  latter  there  was  an  absolute  bequest  of  the  personal 
estate,  while  in  the  former  there  was  none.  The  principle  is 
this  :  there  being  no  particular  bequest  of  the  personal  estate, 
and  yet  the  testator  intending  to  exonerate  the  personal  estate 
it  was  impossible  to  say  that  he  intended  that  exoneration  for 
the  benefit  of  any  particular  person  or  object,  and  he  must  be 
taken  to  have  intended  that  the  exoneration  should  enure  for 
the  benefit  of  the  persons,  whoever  they  might  be,  upon  whom 
the  personal  estate  might  devolve  (c).] 

It  has  been  already  stated  that  under  a  general  charge  of  or  Distinction 
a  trust  to  pay  legacies,  the  several  funds  liable  to  their  liquida- 


tion  are  applied  in  the  same  order  as  in  the  case  of  debts,  and  of  legacies 
therefore  the  general  personal  estate,  if  not  exempted,  is  first  pay  certain 
applicable  (d)  ;  but  such  cases  are  carefully  to  be  distinguished  sums- 
from  those  in  which  the  trust  is  to  pay  certain  specified  sums, 
when,  as  the  only  gift  is  in  the  direction  to  pay  them  out  of  the 
land,  that  fund  alone  is  liable  (e)  . 

Thus  where  a  testator  devises  his  estate  to  trustees,  upon 
trust  to  sell,  and  out  of  the  proceeds  to  pay  legacies  generally, 
and  afterwards  gives  to  A.  a  legacy  of  100/.,  that  legacy  will  be 
charged  upon  the  land  in  aid  of  the  personalty  only  ;  but  if  the 
devise  be  upon  trust  to  sell,  and  out  of  the  produce  to  pay  to 
A.  100?.,  the  sum  so  given  will  be  considered  as  a  portion  of 
the  real  estate,  and  will  in  no  event  be  payable  out  of  the 

(b)  Milnes  v.  Slater,  8  Ves.  305.  438,  7  B.  P.  C.  Toml.  566  ;  Reade  v. 

[(c)  Per  Sir  R.  Kindersley  in  fiacre  v.  Litchfield,  3  Ves.  475  ;  Hartleys.  Hurle, 

Patriclcson,  1  Dr.  &  Sm.  186.  5  Ves.  545;  Brydges  v.  Phillips,  6  Ves. 

(d)  Roberts    v.    Roberts,     13     Sim.  571;  Spurway  v.  Glynn,  8  Ves.  483; 
349;  Ouseley  v.    Anstruther,   10  Beav.  Hancox  v.  Abbey,  11  Ves.  179;  Aldridge 
453  ;  Dames  v.  Ashford,  15  Sim.  42  ;  v.  Wallscourt,  1  Ba,   &  Be.   312  ;  Noel 
Boughton  v.  Boughton,  1   H.  of  L.  Ca.  v.  Lord  Henley  \  7  Pri.  241,  Dan.  211, 
406,  reversing  1   Coll.  35  ;  Whieldon  v.  322  ;  [Ricketts  v.  Ladley,  3  Russ.  418  ; 
Spode,  15  Beav.  537.     But  see  Falkner  Jones  v.  Bruce,  11  Sim.  22  ;  Ashby  v. 
v.  Grace,  9  Hare,  282.]  Ashby,  1  Coll.  549  ;  Roberts  v.  Roberts, 

(e)  Whaley   v.    Cox,   2  Eq.  Ca.  Ab.  13  Sim.   345  ;  Evans  v.  Evans,  17  ib. 
549,  pi.  29  ;  Amesbury  v.  Brown,  1  Ves.  102  ;  fiicJcw  v.  Edwards,  4  Hare,  273.] 
482  ;  Phipps  v.  Annesley,  2  Atk.   57  ;  But  see  Holford  v.  Wood,   4  Ves.   78  ; 
Ward  v.  Dudley,  2  B.  C.  C.  316,  1  Cox,  [Colmle  v.  Middleton,  3  Beav.  570.] 


636 


ADMINISTRATION    OF    ASSETS. 


CHAP.  XLVI. 


Sums  directed 
to  be  paid  out 
of  specific 
fund. 


Legacy  duty, 
out  of  what 
fund  payable. 


Trust  to  pay 
particular 
debts  exone- 
rates per- 
sonalty. 


personalty ;  and  if  the  testator  sell  the  estate  in  his  lifetime, 
the  legacy  will  be  adeemed  (/). 

And  in  Spurway  v.  Glynn  (g),  Sir  W.  Grant  thought  that  a 
direction  at  the  end  of  the  will,  that  the  personal  estate  should 
be  applied  in  payment  of  legacies,  in  exoneration  of  the  real 
estate,  did  not  apply  to  a  sum  given  out  of  a  particular  estate 
of  which  there  was  no  other  gift  than  the  trust  so  to  pay  it. 

[So,  in  Lamphier  v.  Despard  (Ji),  the  testator  directed  timber 
to  be  cut  to  pay  his  debts  and  legacies,  and  bequeathed  two 
legacies,  and  directed  them  not  to  be  paid  till  five  years  after 
his  decease,  as  it  was  his  wish  that  his  woods  should  not  be  cut 
till  the  end  of  five  years.  He  then  bequeathed  the  money  which 
the  timber  should  produce  after  payment  of  the  two  legacies, 
and  then  gave  another  legacy.  Sir  E.  Sugden,  C.,  held,  that 
the  first  two  legacies  were  payable  primarily  out  of  the  produce 
of  the  timber,  observing,  that  where  there  is  a  direction  to  pay 
some  only  of  several  legacies  out  of  a  particular  fund,  that  fund 
must  be  considered  as  primarily  charged  (£).] 

It  seems  that  in  these  cases,  if  the  sums  in  question  are 
bequeathed  free  from  the  legacy  duty,  the  duty  will  be  payable 
out  of  the  same  fund  as  the  legacy  (k). 

[The  principle  above  stated  has  been  applied  to  trusts  for  the 
payment  of  particular  debts,  notwithstanding  the  antecedent 
liability  of  the  personal  estate  to  discharge  them  (I).  Thus,  in 
the  case  of]  Hancoxv.  Abbey  (m),  Sir  W.  Grant  held,  that  a 
devise  of  real  estate  to  trustees  upon  trust  to  sell,  and  to  pay  a 
mortgage  due  on  some  part  of  the  testator's  property,  subjected 
the  land  in  the  first  instance,  although  the  personalty  was  given 
"  after  payment  of  debts,"  but  which  his  Honor  thought  might 


Whether  (/)  Newlold  v.  Hoadknight,  1  R.  & 

legacy  is  My.  677.     Whether,    if  the    particular 

demonstrative      fund  fails  by  an  act  of  the  testator  in  his 
or  specific.  lifetime,  the  legacy  is  payable  out  of  the 

general  assets,  in  other  words,  whether 
the  legacy  is  demonstrative  or  specific,  is 
often  a  question  of  some  nicety.  As  to 
this,  see  Sarnie  v.  Blacket,  1  P.  W.  778; 
Aft. -Gen.  v.  Parkin,  Amb.  566;  Cart- 
wright  v.  Cartwright,  2  B.  0.  C.  114, 
(see  two  last  cases  cited  3  Beav.  575) ; 
Roberts  v.  Pocock,  4  Ves.  150 ;  M'Leland 
v.  Shaw,  2  Sch.  &  Lef.  538  ;  Smith  v. 
Fitzgerald,  3  V.  &  B.  2 ;  Mann  v.  Cop- 
land, 2  Mad.  223 ;  Fowler  v.  Willoughby, 
2  S.  &  St.  354  ;  Wilcox  v.  Rhodes,  2 
Russ.  452 ;  Colvile  v.  Middleion,  3  Beav. 


570;  [Sidebotham  v.  Watson,  11  Hare, 
170.] 

(g)  9  Ves.  483. 

[(h)  2  D.  &  War.  59 ;  Lomaxv.  Lomax, 
12  Beav.  290. 

(i)  The  L.  C.  cited  Hancox  v.  Abbey, 
stated  infra,  as  an  authority  for  this  pro- 
position. ] 

(k)  Noelv.  Lord  Henley,  7  Pri.  241, 
Dan.  211  ;  [  Woodhead  v.  Turner,  4  De 
Gh  &  S.  429. 

(I)  But  in  general  the  charging  of  a 
particular  debt  or  legacy  gives  it  no 
priority  over  debts  or  legacies  subse- 
quently charged  in  general  terms,  Clark 
v.  Sewell,  3  Atk.  96.J 

(m)  11  Ves.  179. 
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be  construed,  after  payment  of  debts  not  before  provided  for.  CHAP.  XLVI. 
[After  adverting  to  the  general  rule  that  a  devise  to  sell  for 
payment  of  all  debts  would  not  exonerate  the  personal  estate, 
his  Honor  continued  :  "  but  a  direction  to  apply  a  particular 
portion  of  the  real  estate  for  the  payment  of  one  particular 
debt  affords  a  very  different  inference.  Why  should  the  testa- 
tor direct  exclusively  a  particular  debt  to  be  paid  out  of  his  real 
estate?  It  is  not  generally  from  an  apprehension  that  the 
personal  estate  may  not  be  sufficient  for  all  debts,  for  no  pre- 
caution is  taken  except  for  this  particular  debt ;  and  this  debt 
was  already  a  charge  upon  the  real  estate ;  therefore,  for  the 
security  of  the  debt,  there  was  no  reason  to  direct  a  sale.  It  is 
no  additional  security  to  the  mortgagee.  For  what  purpose,  then, 
could  he  so  specially  direct  a  portion  of  the  real  estate  to  be 
sold,  and  the  produce  applied  to  that  particular  debt,  if  he 
intended  that  debt  to  stand  just  in  the  same  predicament  as  any 
other  debt,  except  only  that  it  was  to  be  charged  on  the  real 
estate  as  it  already  was  ?  Putting  that  aside,  nothing  is  done 
by  all  this  particularity  of  expression,  for  then  this  debt  stands 
upon  the  same  footing  as  all  other  debts  "  (n). 

So,  in  the  case  of  Evans  v.  Cockeram(o),  where  a  testator,  charge  of  par- 
after  devising  an  estate  which  he  had  mortgaged  in  his  lifetime  exe^tf^*3 
and  giving  a  power  to  raise  thereout  two  sums  of  money  as  personalty. 
legacies  for  his  two  daughters,  proceeded  thus  :  " And  I  hereby 
charge  and  make  liable  my  said  estate  for  the  repayment  of  the 
said  sums  of  200/.  to  each  of  my  said  daughters  as  aforesaid, 
and  also  for  the  payment  of  any  sum  or  sums  of  money  on  the 
security  of  my  said  estate  at  my  death;"  Sir  J. K.  Bruce,  V.  C., 
held,  that  the  mortgaged  estate  was  primarily  charged  with  the 
payment  of  the  debt ;  observing,  that  in  favour  of  the  creditor 
the  testator  could  not  charge  the  estate,  or  make  it  more  liable 
than  before.] 

So,  in  the  case  of  Welby  v.  Rockdijfe  (p}}  where  the  testator,  charge  of  a 
after  devising  an  estate  at  W.   to  A.  in  fee,  and  reciting  a  S^1011.1?^ 

°  '         debt  with  a 

marriage  annuity  bond  given  by  him,  charged  the  estate,  and  personal  obiiga- 
also  A.,  his  heirs,  executors  and  administrators  with  the  pay-  tlon  on  devisee- 
ment  of  the  annuity,  and  then  disposed  of  the  personal  estate, 
the  residuary  personal  estate  was   held   to   be  exempt.     The 

[(»)  But  see  Johnson  v.    Milksop,    2  (p)  1  R.  &  My.  571.     But  see  Quen- 

Vern.  112.  nell  v.  Turner,  13  Bear.  240. 

(o)  1  Coll.  428.] 


638 

CHAP.   XLVL 

Remarks  on 


Opinion  of 
Lord  St. 
Leonards. 


Charge  of 
specified 
legacies  on 
realty,  and 
gift  of  perso- 
nalty subject 
to  debts. 


Charge  of  a 
particular  sum 
towards  pay- 
ment of  debts. 


ADMINISTRATION    OF    ASSETS, 

ground  of  the  decision  is,  however,  stated  to  be  that  the  annuity 
was  not  merely  charged  on  the  estate,  but  the  payment  was 
imposed  on  A.  as  a  personal  obligation. 

[Here  also  the  real  estate  was  liable  (as  assets)  for  the  pay- 
ment of  the  debt  charged  on  the  estate  devised  to  A. ;  and 
where  such  is  not  the  case  (q),  there  is  much  difficulty  in 
meeting  the  argument,  that  the  charge  must  be  considered  to 
be  merely  for  the  purpose  of  providing  an  auxiliary  fund  for 
the  payment  of  the  particular  debt,  and  not  in  order  to  dis- 
charge the  personalty.  However,  the  case  of  Hancox  v.  Abbey 
has  been  treated  by  Lord  St.  Leonards,  on  more  than  one 
occasion  (r),  as  an  authority  for  the  general  proposition  that 
where  real  estate  is  charged  with  the  payment  of  particular 
debts  the  personal  estate  is  exonerated.  And  the  same  eminent 
Judge  has  declared  his  opinion,  that  the  decree  in  the  Exchequer 
in  the  case  of  Noel  v.  Lord  Henley  (s),  maintaining  a  contrary 
doctrine,  is  erroneous  (t). 

Again,  in  the  recent  case  of  Ion  v.  Ashton  (u),  the  testator 
charged  certain  legacies  and  annuities  on  each  of  two  estates, 
and  specifically  [devised  the  estates  subject  to  these  charges, 
and  then  gave  all  his  personal  estate  to  trustees  on  trust  to 
convert  and  pay  debts  and  funeral  and  testamentary  expenses, 
and  the  expenses  of  proving  his  will  and  the  costs  of  converting 
his  personal  estate,  Sir  /.  Romilly,  M.  R.,  considered  that  the 
effect  was  to  lay  upon  the  real  estate  certain  charges  which 
were  specified,  and  then  to  give  it  subject  thereto,  and  on  the 
personal  estate  to  lay  other  charges,  and  then  give  it  subject 
thereto,  and  therefore  the  personal  estate  was  exonerated  from 
the  annuities  and  legacies. 

The  charging  of  an  estate  with  a  specific  sum  for  the  pay- 
ment of  debts  seems  to  be  within  the  reason  of  a  trust  for 
payment  of  a  particular  debt.  And  in  Clutterbuck  v.  Clutter- 
buck  (x),  where  a  testator  devised  lands  upon  trust  to  raise  a 
sum  of  2,0  OO/.  for  payment  of  certain  specified  debts,  and  all 


[(q)  The  distinction  is  not  altogether 
immaterial,  even  since  the  stat.  3  &  4 
Will.  4,  c.  104 ;  for,  under  that  act, 
creditors  by  simple  contract  and  by 
specialty  in  which  the  heirs  are  not  bound 
can  claim  only  so  much  of  the  debtor's 
land  as  is  not  exhausted  by  the  creditors 
by  specialty  in  which  the  heirs  are 
bound. 

(r)  Coote  v.  Cootc,  3  Jo.  &  Lat.  178  ; 


Bateman  v.  Earl  of  Roden,  1  ib.  369, 
in  which  the  personalty  was  exonerated 
from  a  debt,  on  the  ground  that  it  was 
consolidated  with  another  sum  which 
was  clearly  raiseable  out  of  the  real  estate 
only. 

(s)  7  Pri.  241,  Dan.  211. 

(t)  Sug.  Law  of  Prop.  p.  366. 

(«)  6  Jur.  N.  S.  879. 

(x)  1  My.  &  K.  15.] 
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[such,  other  debts  as  he  should  owe  at  his  decease ;  it  was  held     CHAP.  XLVI. 

by  Sir.  J.  Leach,  M.  R.,  that  the  sum  of  2,000/.  was  the  primary 

fund.] 

It  should   seem,  that  where  a  specific   portion  of  personal 
estate  is  appropriated  to  charges  to  which  the  general  personalty 
is  liable,  such  fund  is  not,   as  in  the  case  of  land,  subsidiary  charges. 
only,  but  is  primarily  applicable. 

Thus,  in  the  case  of  Browne  v.  Groombridge  (y),  where    a  General 
testator  gave  to  his  executors  his  Exchequer  bills,  money  at  heid°to  be 
the  bankers  and  due  to  him  on  policies  of  insurance,  money  in  exempt. 
the  funds,  and  debts,  upon  trust  thereout  to  pay  his  wife  200/. 
and  then  to  pay  Ms  debts,  funeral  and  testamentary  expenses, 
and,  after  making  the  said  payments,  to  pay  certain  legacies, 
and  then  to  stand  possessed  of  the  monies  upon  certain  trusts ; 
it  was  contended,  on  the  authority  of   Waring  v.  Ward,  and 
Noel  v.  Lord  Henley,  that  the  specific  fund  was  charged  with  the 
debts  and  legacies  only  in  aid  of  the  personal  estate ;  but  Sir 
/.  Leach,  V.  C.,  held,  that  the  fund  was  immediately  liable, 
observing  that  Waring  v.  Ward  was  the  case  of  a  devisee  of  real 
estate,  who  was  entitled  to  the  aid  of  the  personal  estate. 

So,  in  Choat  v.  Yeates  (2),  where  a  testatrix  gave  the  residue 
of  her  funded  property,  after  payment  of  her  just  debts,  legacies, 
funeral  and  testamentary  expenses,  to  A.,  and  all  the  residue  of 
her  personal  estate  upon  certain  trusts ;  it  was  held,  that  the 
funded  property  was  primarily  liable,  though  the  effect  was  to 
leave  nothing  for  the  legatee. 

Again,  in  Bootle  v.  Blundell  (a),  we  have  seen  that  the  direc- 
tion to  pay  the  funeral  expenses  and  certain  legacies  out  of  a 
specified  fund,  was  treated  by  Lord  Eldon  as  tantamount  to 
a  declaration,  that  they  should  not  be  paid  out  of  the  general 
personal  estate. 

The  doctrine  of  these  authorities  seems  upon  the  whole  to 
be  reasonable;  for,  although,  where  a  testator  subjects  real 
estate  to  charges  to  which  the  personal  estate,  and  most  fre- 
quently that  only,  was  before  liable,  there  is  no  reason  why  the 
added  fund  should  be  applied  before  the  original  one,  yet  in 
regard  to  personal  property,  the  whole  of  which  was  ante- 
cedently applicable  to  debts,  as  additional  security  to  the 

(y)  4  Mad.  495.  Evans,  17  Sim.  106  ;  Phillips  v.   East- 

(z)  U.  &  W.  102  ;  [and  see  Evans  v.      wood,  1  LI.  &  GK  294.] 

(a)  1  Mer.  193,  ante,  631. 
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creditor  could  not  be  the  object  of  the  provision,  the  natural 
inference  is,  that  the  testator,  in  appropriating  for  this  purpose 
a  particular  portion  of  that  estate,  intended  that  it  should  be 
primarily  applied. 

[But  the  doctrine  does  not  apply  where  the  residue  remains 
undisposed  of,  in  which  case  it  will  be  primarily  liable  (b). 

Where  one  particular  fund  is  appropriated  for  payment  of 
debts  and  the  testator's  other  property  is  exempted,  such  other 
property  still  remains  liable  in  its  proper  order  for  any  defi- 
ciency, the  exemption  not  having  the  effect  of  altering  the 
liabilities  of  the  several  species  of  exempted  property  inter  se. 
Thus,  in  the  case  of  Lord  Brooke  v.  Earl  of  Warwick  (c),  the 
testator  bequeathed  estates  in  mortgage  and  specific  parts  of 
his  personal  estate  and  also  the  residue  of  his  personal  estate 
"  freed  and  discharged  from,  debts,  &c.,"  and  devised  an  estate 
to  be  sold  and  the  money  to  be  applied  to  pay  his  debts,  &c. 
The  money  arising  from  the  sale  proving  insufficient  for  the 
purpose,  it  was  contended  that  the  gift  of  the  residue  was  in 
the  nature  of  a  specific  gift,  and  there  being  the  same  expressed 
intention  to  exonerate  the  residue  as  the  mortgaged  estates 
from  debts,  the  devisees  of  the  latter  ought  to  take  cum  onere ; 
but  Lord  Cottenham,  C.,  affirming  the  decision  of  Sir  J.  K. 
Bruce,  V.  C.,  held,  that  the  residue  was  primarily  liable;  the 
former  Judge  observing  that  the  residue  was  what  remained 
after  payment  of  debts,  &c.,  and  the  testator  could  not  give  it 
discharged  from  debts  unless  he  provided  for  them  out  of  some 
other  fund. 

But  where  all  the  personalty  is  bequeathed  in  terms  expressly 
exempting  it  from  payment  of  the  usual  charges  affecting  it, 
this  exemption  throws  those  charges  on  all  other  property  not 
expressly  exempted,  so  that,  for  instance,  in  case  of  a  deficiency 
in  the  produce  of  lands  devised  to  answer  such  charges,  they 
would  fall  upon  other  lands  specifically  devised  (d) .] 

IV.  It  remains  to  consider  in  what  cases  assets  are  marshalled 
in  favour  of  legatees  or  creditors. 

On  this  subject  it  may  be  stated  as  a  general  rule,  that, 
wherever  a  creditor,  having  more  than  one  fund,  resorts  to  that 


[(&)  Holford  v.  Wood,    4  Ves.   78; 

Hewett  v.  Snare,  1  De  G.   &  S.  333  ; 

Newbegin  v.  Bell,  23  Beav.  368.     And 
see  ante,  635. 


(c)  2  De  G.  &  S.  425,  affirmed,   1  H. 
&  Tw.  142. 

(d)  Morrow  v.  Busk,    1    Cox,    185  ; 
Young  v.  Young,  26  Beav.  522.] 
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which,  as  between  the  debtor's  own  representatives,  is  not  pri-     CHAP.  XLVI. 

marily  liable,  the  person  whose  fund  is  so  taken  out  of  its 

proper  order  is  entitled  to  be  placed  in  the  same  situation  as  if 

the  assets  had  been  applied  in  a  due  course  of  administration, 

— in  other  words,  to  occupy  the  position  of  the  creditor  in 

respect  of  that  fund,  or  those  funds  which  ought  to  have  been 

applied,  to  the  extent  to  which  his  own  has  been  exhausted. 

Thus,  if  the  specialty  creditors  of  a  testator  who  died  before  in  favour  of 
the  29th  of  August,  1833  (e),  or  the  simple  contract  creditors  ^gea^eiSragainst 
of  any  other  testator,  choose  to  enforce  payment  from  the 
personal  representatives  of  their  debtor,  instead  of  suing  (as 
they  may  do)  the  heir  in  respect  of  any  real  estate  which  may 
have  descended  to  him,  and  thereby  withdraw  the  personalty 
from  the  claim  of  specific  or  pecuniary  legatees,  the  Courts  will 
marshal  the  assets  in  favour  of  such  legatees,  by  placing  them 
in  the  room  of  the  creditors,  as  it  respects  their  claim  on  the 
descended  lands ;  such  descended  assets,  according  to  the  order 
of  application  before  stated,  being  liable  before  personalty 
specifically  bequeathed,  or  even  pecuniary  legacies  (/). 

[And  since  the  statute  1  Viet.  c.  26,  it  would  seem  that  And  since 
pecuniary]  legatees  are  entitled  to  have  the  assets  marshalled  fav0uv  Ofnpecu_ 
against   the   residuary   devisees   of  real   estate  (g] ;    [but   not  niary  legatees 
against]   specific  devisees  (h) ;  for  to  throw  the  debts  upon  the  ary  devisees. 
[specific]  devisees,  in  such  a  case,  would  be  to  apply  specifically  But  not  against 
devised  real   estate   before   personal   estate    [not]    specifically  specific 
be'queathed,  and  thereby  break  in  upon  the  established  order 
of  application  before  stated  (i).     It  is  not  correct  in  such  cases 
to  account  for  the  non-interference  of  the  Court,  by  saying  that 
the  parties  have  equal  equities  (k),  which  would  seem  to  imply 
that  there  exists  such  an  equality  between  them  in  the  con- 
sideration of  a  Court  of  Equity,  as  to  entitle  neither  party  to 
its  interposition  against  the  other;  whereas  it  is  clear  that  if 
the  devised  lands  had  been  resorted  to  by  any  creditor,  having 


(«)  See  stat.   3  &  4  Will.  4,  c.   104,  treated  this  case  as  if  the  specialty  debts 

ante,  553.  had  been  charged  upon  the  land  by  the 

(/)  See  ante,  588,  589.  testator,  1  Treat,  on  Leg.  463  ;  although 

[(g)  Ibid.     Contra  before  the  statute.]  Lord  A Ivanley  distinctly  determined  that 

(h)  Mirehouse  v.  Scaifc,  2  My.  &  Cr.  none  of  the  debts  were  charged  (see  ante), 

695  ;    Forrester  v.   Leigh,   Amb.    171  ;  and  grounded  his  refusal  to  marshal  the 

Scott  v.  Scott,  Amb.   383,    1  Ed.   453  ;  assets  on  this  circumstance. 
ffamlyv.  Fisher,  Dick.  105,  [S.  C.  nom.  (i)  Ante,  589. 

Hanby  v.  Roberts,  Amb.  127  ;]   Keeling  (k)  See  1  Hop.  on  Leg.  469. 

v.  Brown,  5  Ves.   359.     Mr.  Roper  has 

VOL.   II.  T   T 
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no  specific  lien  thereon,  instead  of  the  personal  estate,  the 
devisee  would  have  been  entitled  to  be  reimbursed  out  of  [the 
pecuniary  legacies.]  The  reason,  therefore,  and  the  only  reason, 
why  assets  are  not  marshalled  in  the  case  under  consideration 
is,  that  the  creditor  having  resorted  to  the  fund  in  the  proper 
order,  no  ground  exists  for  disturbing  it. 

But  if  the  lands  devised  are  charged  with  debts,  it  is  clear, 
upon  the  same  principle,  that  the  assets  will  be  marshalled  in 
favour  of  pecuniary  and  specific  legatees;  lands  so  charged  being 
applicable  before  pecuniary  or  specific  legacies  (/).  Thus,  in 
Foster  v.  Cook  (m),  (where  a  testator  had  charged  his  real  estate 
with  his  debts,  and  given  legacies  not  so  charged,)  the  creditors 
having  been  paid  out  of  the  personal  estate,  which  was  not 
sufficient  to  pay  both  them  and  the  legatees,  the  latter  were 
allowed  to  come  upon  the  real  estate,  so  far  as  it  had  been 
applied  in  payment  of  debts ;  [and  this  decision  has  been 
recognized  in  several  recent  cases  (ri) .] 

So,  if  the  mortgagee  of  a  devised  or  descended  estate  resort 
in  the  first  instance  (as  he  clearly  may)  to  the  personal  estate 
of  the  deceased  mortgagor,  to  the  prejudice  of  specific  or  even 
of  general  pecuniary  legatees  (who,  it  will  be  remembered, 
are  not  liable  to  exonerate  a  devised  or  descended  mortgaged 
estate  (o),)  equity  will  give  those  legatees  a  claim  on  the  estate 
to  the  extent  to  which  their  funds  may  have  been  applied  in  its 
exoneration  (p). 

In  the  case  of  Wythe  v.  Henniker  (q),  an  attempt  was  made, 
by  impugning  the  authority  of  the  case  of  Forrester  v.  Leigh, 
to  shake  this  doctrine,  in  regard  to  pecuniary  legatees ;  but  Sir 
J.  Leach,  M.  R.,  adhered  to  it,  observing  that,  since  that  case, 
he  had  always  considered  it  to  be  a  settled  rule  of  Courts  of 
Equity,  that  a  pecuniary  legatee  is  entitled  to  stand  upon  the 
devised  estate  in  the  place  of  the  mortgagee,  to  the  extent  to 


(I)  Ante,  588. 

(m)  3  B.  C.  C.  347.  See  also  Brad- 
ford v.  Foley,  Rolls,  14  Aug.  1791,  3  B. 
C.  C.  351,  n.  ;  Webster  v.  Alsop,  Rolls, 
12  July,  1791,  3  B.  C.  C.  352,  n.  ;  Fen- 
houlett  v.  Passavant,  Dick.  253  ;  Lord 
ffardwicke1 s  judgment  in  Arnold  v. 
Chapman,  1  Ves.  110;  Norman  v.  Mor- 
rell,  4  Ves.  769  ;  Aldrich  v.  Cooper,  8 
Ves.  396  ;  [from  which  last  case  it  also 
appears  that  the  rule  as  to  the  widow's 
paraphernalia  is  the  same.  The  case  of 
Probert  v.  Cli/ord,  Amb.  6  Blunt's  ed., 


as  corrected  in  note,  is  not  contra  ;  and 
see]  Snelson  v.  Corbet,  3  Atk.  368. 

[(n)  Paterson  v.  Scott,  1  D.  M.  &  G. 
531.  Here  was  a  trust  to  sell  and  pay 
debts  ;  but  a  mere  charge  is  equally  effica- 
cious, Rickard  v.  Barrett,  3  Kay  &  J. 
289;  Surteesv.  Parkin,  19  Beav.  406.] 

(o)  Vide  ante,  599. 

(p)  Lutlcins  v.  Leigh,  Gas.  t.  Talb. 
53  ;  Forrester  v.  Lord  Leigh,  Amb.  171  ; 
[Johnson  v.  Child,  4  Hare,  87  ;  Birds 
v.  Askey,  24  Beav.  618.] 

(q)  2  My.  &  K.  635. 
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which  the  mortgage  has  been  satisfied  out  of  the  personal  CHAP.  XLVI. 
estate.  That  doctrine  proceeded  upon  the  assumption,  that  the 
devise  of  the  mortgaged  estate  is  a  devise  of  the  equity  of 
redemption  only,  and  that  the  testator  intended  that  the  devisee 
should  take  the  estate  cum  onere.  That  doctrine,  his  Honor, 
however,  observed,  has  not  been  universally  approved,  because 
in  all  other  cases  the  devisee  of  a  mortgaged  estate  does  not 
take  it  cum  onere,  but  has  a  right  to  have  the  mortgage  satisfied 
out  of  the  personal  estate,  even  where  the  devise  is  made 
expressly  subject  to  the  mortgage. 

It  has  been  much  debated  whether,  where  a  vendor,  who  has   Rule  as  to 
an  equitable  lien  for  his  purchase-money  on  the  property,  as  well 
as  a  claim  on  the  personal  estate  of  the  deceased  purchaser,  money. 
resorts  to  the  latter,  to  the  prejudice  of  specific   or  pecuniary 
legatees,  the  legatees  are  entitled  to  have  the  assets  marshalled 
against  the  heir  or  devisee  of  such  property. 

In  regard  to  the  heir,  it  would  seem  clear  upon  principle,  and  Question  be- 
by  analogy  to  the  case  of  a  descended  mortgaged  estate,  that  in 
such  a  case  the  Courts  would  marshal  the  assets  in  favour  of 
the  legatees;  descended  assets  being,  according  to  the  order 
before  stated,  applicable  before  specific  or  pecuniary  legacies  to 
the  payment  of  all  charges  affecting  them  both. 

And  this  view  of  the  case  seems  to  agree  with  Lord  Eldon's 
observation  in  Austen  v.  Halsey  (r),  where,  however,  the  land 
was  devised,  and  his  Lordship's  opinion  upon  another  question 
rendered  it  unnecessary  to  decide  the  point.  A  contrary  deter- 
mination, indeed,  was  made  in  the  case  of  Coppin  v.  Coppin  (s), 
where  a  person,  who  was  both  heir  and  executor  of  his  brother, 
was  held  to  be  entitled  to  retain  out  of  the  personal  assets  the 
purchase -money  of  an  estate  which  his  brother  had  purchased 
from  him,  against  the  legatees  of  the  brother.  This  case  has 
been  questioned  by  Lord  Eldon  (t),  and  seems  to  have  been 
overturned  by  the  case  of  Trimmer  v.  Bayne  (u),  where  Sir  Wm. 
Grant,  M.  R.,  decided  that  the  heir  who  had  paid  the  purchase- 
money  for  an  estate  contracted  for  by  his  ancestor  was  not 
entitled,  as  against  the  legatees  of  such  ancestor,  to  be  reim- 
bursed out  of  his  personal  estate.  It  is  not  distinctly  stated, 
however,  whether  the  legatees,  out  of  whose  bequests  the  heir 

(r)  6  Ves.  484.  MacTcreth  v.  Symmons,  15  Ves.  339. 

(s)  Sel.  Ch.  Gas.  28,  2  P.  W.  291.  (u)  9  Ves.  209,  4  Russ.  339,  n. 

(t)  See    his    Lordship's    judgment  in 
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ADMINISTRATION    OF    ASSETS, 

unsuccessfully  claimed  to  be  reimbursed,  were  specific  or  pecuniary 
legatees. 

The  right  of  a  pecuniary  legatee  to  have  the  assets  marshalled, 
as  against  the  heir  of  a  testator  who  purchased,  but  died  with- 
out having  paid  for,  an  estate,  is  placed  beyond  all  doubt  by  the 
recent  case  of  Sproule  v.  Prior  (x). 

Where  the  purchased  estate  is  devised,  the  question  is  some- 
what different ;  but  as  the  established  rule  is,  we  have  seen, 
that  the  devisee  of  a  mortgaged  estate  is  not  entitled  to  exonera- 
tion out  of  personal  estate  specifically  bequeathed,  and  not 
expressly  made  subject  to  debts,  there  seemed  ground  to  contend 
that  in  the  present  case  the  estate  must,  by  parity  of  reasoning, 
also  bear  its  own  burden  against  such  legatees,  and  accordingly, 
that  if  their  funds  have  been  taken  by  the  vendor,  they  are 
entitled  to  have  the  assets  marshalled  against  the  devisee. 

And  the  case  of  Pollexfen  v.  Moore  (y)  was  considered  to 
lend  some  countenance  to  this  doctrine ;  but  it  appears  to  have 
been  decided  upon  different,  though  it  should  seem  untenable, 
grounds.  Sir  Wm.  Grant,  in  Trimmer  v.  Bayne  (z),  intimated 
that  the  case  had  greatly  perplexed  him,  and  the  eminent  author 
of  the  Treatise  of  Vendors  and  Purchasers  has  taken  some  pains 
to  shew  the  inapplicability  of  the  decision  to  the  doctrine  which 
it  has  been  advanced  to  support,  and  the  unsoundness  of  that 
doctrine ;  and  his  high  authority  may  have  had  some  weight  in 
procuring  its  overthrow  in  the  recent  case  of  Wythe  v.  Henni- 
ker  (a),  where  Sir  J.  Leach,  M.  R.,  held  that  a  person  having 
devised  an  estate  which  he  had  purchased,  and  the  vendor  having 
after  his  decease  been  paid  a  part  of  the  purchase-money,  which 
remained  unpaid  at  the  testator's  death,  out  of  the  deceased's 
personal  estate,  the  pecuniary  legatees  had  no  right  to  stand  in 
the  place  of  the  vendor  in  respect  of  his  lien  upon  the  purchased 
estate,  to  the  extent  of  the  sum  so  received.  His  Honor, 
however,  appears  to  have  contented  himself  with  shewing  that 
the  case  of  Pollexfen  v.  Moore  (which  had  been  cited  on 
behalf  of  the  legatees)  was  not  applicable  to  the  point,  and  we 
look  in  vain  throughout  his  judgment  for  an  explanation  of  the 


(a:)  8  Sim.  189. 

(y)  3  Atk.  272  ;  S.  C.  stated  from  the 
Registrar's  book,  Sugd.  Vend.  &  Purch. 
[874,  llth  Ed.]  Some  of  the  doctrine 
advanced  in  this  case  is  at  variance  with 
the  decision.  See  9  Ves.  211  ;  15  Ves. 
339. 


(z)  9  Ves.  211. 

(a)  2  My.  &  K.  635.  [But  before  3 
&  4  Will.  4,  c.  104,  assets  were  mar- 
shalled against  the  devisee,  in  favour  of 
simple  contract  creditors,  Selby  v.  Selby, 
4  Russ.  336.] 
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principle  of  his  decision,  or  an  answer  to  the  plausible,  if  not      °HAP-  XL™. 
convincing,  arguments  founded  upon  analogical  reasoning  from 
the  cases  by  which  the  claim  of  the  legatees  was  attempted  to 
be  sustained. 

Sir  W.  Grant  decided  that,  even  where  the  testator  expressly 
directed  his  executors  to  pay  the  purchase-money  of  the  devised 
estate,  and  the  personal  estate  was  inadequate  to  pay  both  the 
purchase-money  and  the  pecuniary  legacies,  the  devisee  was 
liable  to  contribute  rateably  with  the  legatees  (b). 

It  may  be  observed  that  Lord  Eldon,  in  Austen  v.  Halsey  (c), 
thought  that  a  clause,  giving  the  executors  "  power  "  to  pay  the 
purchase-money  out  of  the  personal  estate,  was  not  necessarily 
to  be  construed  as  an  absolute  direction. 

The  preceding  cases,  however,  in  which  equity  interferes  to   Marshalling, 
prevent  an  eventual  derangement,  by  the  act  of  third  persons,  of  has  several 


the  order  of  applying  the  assets,  do  not  completely  exemplify  an 
important  principle  by  which  the  Courts,  in  marshalling  assets,  only. 
are  governed,  and  which  forms  the  peculiar  feature  of  the  doc- 
trine ;  it  is  this,  —  that  wherever  a  party  has  a  claim  upon  one 
fund  only,  and  another  upon  more  than  one,  the  party  having 
several  funds  must  resort,  in  the  first  instance,  to  that  on  which 
the  other  has  no  claim;  or,  in  other  words,  the  Court  will  so 
arrange  the  funds  as  to  let  in  as  large  a  number  of  claims  as 
possible,  and  if  the  person  having  the  several  funds  should,  in 
violation  of  this  rule,  have  resorted  to  the  fund  common  to  him- 
self, and  the  person  having  no  other  fund,  the  Court  will  place 
that  person  in  his  room,  to  the  extent  to  which  the  common  fund 
has  been  so  applied  (d)  . 

This  principle  is  applied  in  favour  of  both  creditors   and 
legatees  (e). 

In  regard  to  the  former,  however,  it  is  to  be  remembered  that  Effect  of  stat. 
the  statute  of  3  &  4  Will.  4,  c.  104  (/),  renders  all  real  estate,  c.y4™on4' 
including  copyholds,  liable  to  the  claims  of  creditors  of  every  the  doctrine. 
class. 

But  the  doctrine  may  still  be  called  into  operation  in  reference 


(J)  Headley  v.   Redhead^   Coop.    50,  charging  his  real  estate  with  debts,  then 

noticed  ante,  589,  n.  purchased  other  real  estates  and  died, 

(c)  6  Ves.  478.  and  it  was  held  that  specialty  creditors 

(d)  See  this  doctrine   referred  to  in  claiming  the  benefit  of  the  charge  in  the 
regard  to  charities,  ante,  Vol.  I.  p.  213.  will  must  allow  the  descended  estates  to 

[(e)  In    Chapman  v.   Esgar,  18  Jur.  be  brought  into  hotchpot.] 
341,  a  testator  made  his  will  before  18  38,  (/)  Ante,  553. 
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even  to  creditors,  as  specialty  creditors  retain  their  priority  under 
the  new  law  to  those  by  simple  contract ;  and  it  is  also  observ- 
able, that  the  recent  statute,  by  widening  the  range  of  the  claims 
of  creditors,  has  given  greater  scope  to  the  application  of  the 
doctrine  among  legatees.  Thus,  as  it  was  formerly  the  rule 
that,  where  a  specialty  creditor  resorted  to  the  personal  estate, 
and  thereby  rendered  it  inadequate  to  the  payment  of  pecuniary 
legacies,  the  legatees  might  claim  to  stand  in  his  place  in  respect 
of  his  demand  upon  the  realty,  which  had  descended  or  was 
charged  with  debts;  so  it  is  equally  clear  that,  under  the 
existing  law,  the  same  consequence  would  follow  in  the  case  of 
a  simple  contract  creditor  taking  such  a  course  (g). 

Upon  the  same  principle,  it  is  settled  that,  where  there  are 
two  classes  of  legatees,  the  one  having  a  charge  upon  real  estate, 
the  other  having  no  such  charge,  and  the  personalty  is  not  suffi- 
cient to  satisfy  both,  the  legatees  whose  legacies  are  so  charged 
shall  be  paid  out  of  the  land,  in  order  to  leave  the  personal  estate 
for  those  who  have  no  other  fund. 

Thus,  in  Hanby  v.  Roberts  (h),  where  the  testator,  by  his  will, 
gave  several  legacies  (not  charging  them  upon  the  real  estate), 
and  by  codicil  bequeathed  a  legacy  of  3,000/.,  with  the  payment 
of  which  he  charged  his  real  estate ;  the  personal  estate  having 
been  exhausted  in  the  payment  of  the  3,000/.  legacy,  Lord  Hard- 
wicke  held  that  the  other  pecuniary  legatees  should  stand  in  the 
place  of  the  satisfied  legatee  to  this  extent. 

But  in  Prowse  v.  Abingdon  (i),  Lord  Hardwicke  refused  to 
marshal  assets  in  favour  of  a  legatee  whose  legacy  had  been 
originally  charged  upon  the  land,  but  had  failed  in  respect  of  the 
real  estate,  by  his  death  before  the  time  of  payment  (k) ;  his 
Lordship  observing,  that  the  rule  as  to  marshalling  would  hold 
only  where  it  was  proper  to  be  done  at  the  time  the  legacy  first 


[(g)  Where  there  was  delay  in  pay- 
ment of  the  simple  contract  creditors, 
they  were  held  not  entitled  to  stand  in 
the  place  of  the  specialty  creditors  to  the 
extent  of  the  interest  which  would  have 
accrued  due  on  the  specialty  debts,  but 
only  to  the  extent  of  the  principal, 
Cradock  v.  Piper,  15  Sim.  301.] 

(h)  Amb.  127,  2  Coll.  512,  Dick. 
104.  See  also  Masters  v.  Masters,  J 
P.  W.  421  ;  Bligh  v.  Earl  of  Darnley,  2 
P.  W.  620  ;  Norman  v.  Morrell,  4  Ves. 
769;  Banner  v.  Banner,  13  Ves.  383; 
[Scales  v.  Collins,  9  Hare,  656.] 


(t)  1  Atk.  482. 

(k)  As  to  this  doctrine,  see  ante,  Vol. 
I.  Chap.  XXV.  sect.  5 ;  but  see  also 
Pearce  v,  Loman,  3  Ves.  135,  where 
Lord  LougJiborough  doubted  whether  in 
such  a  case  the  legacy  was  payable  even 
out  of  the  personal  estate.  It  is  not 
easy,  however,  to  perceive  upon  what 
sound  principle  the  circumstance  of  its 
having  been  charged  upon  the  real  estate 
as  the  auxiliary  fund,  and  having  failed 
as  to  that,  should  vary  the  construction 
of  it  as  a  personal  legacy. 
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took  place,  and  not  where  it  was  owing  to  a  fact  which  happened     CHAP. 
subsequently  to  the  death  of  the  testator  (/) ;  and  this  has  been 
since  followed  in  the  case  of  Pearce  v.  Loman  (m). 

(I)  But   is  it  not  always  the  fact  of      testator  that  occasions  the  requisition  to 
some   legatee  or  creditor  resorting  to  a       marshal  ? 
particular  fund  after  the  death,  of  the          (m)  3  Ves.  135. 
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CHAPTER  XLVII. 


LIMITATIONS   TO   SURVIVORS. 


I.  On  construing  Survivor  as   synony- 

mous with  other. 

II.  Whether  acwuing  Shares  are  subject 

to  Clause  of  Accruer. — Whether 


Qualifications     affecting    original 
Shares  extend  to  accruing  Shares. 
III.    Words   of  Survivorship,    to    what 
Period  referable. 


I.  WHETHER  the  word  "survivor"  is  to  receive  a  construction 
accordant  with  its  strict  and  proper  acceptation,  or  is,  by  a 
liberal  interpretation,  to  be  changed  into  other,  is  a  point  which 
has  been  often  discussed,  and  variously  decided.  On  more  than 
one  occasion  expressions  have  fallen  from  eminent  judges  calcu- 
lated to  create  an  impression  that  the  term  "  survivor  "  might  by 
its  own  inherent  force,  and  without  one  single  ray  of  light  from 
the  surrounding  context,  be  read  as  synonymous  with  other.  In 
particular,  Sir  Wm.  Grant,  in  the  case  of  Barlow  v.  Salter  (a), 
seems  to  have  assumed  this  point ;  and  the  construction  recom- 
mends itself  so  forcibly,  as  carrying  into  effect  the  probable 
intention  of  testators,  and  as  supplying  a  defect  or  inaccuracy  of 
expression  very  commonly  to  be  found  in  testamentary  instru- 
ments, that  it  appears  to  have  obtained  too  ready  an  acceptance 
in  the  profession;  for  we  are  now  taught  by  a  series  of  decisions, 
which  outweigh  any  opposing  dicta  or  opinions,  that  the  word 
"  survivor,"  like  every  other  term,  when  unexplained  by  other 
parts  of  the  will,  is  to  be  interpreted  according  to  its  strict  and 
literal  meaning. 

Thus,  in  the  case  of  Ferguson  v.  Duribar  (b),  where  a  testator 
gave  to  his  executor  so  much  of  his  personal  estate  as  would 
purchase  an  annuity  of  550/.,  which  he  gave  to  his  wife  for  life, 
and  he  directed  the  principal  after  her  decease  to  be  paid  to  his 
children,  that  is  to  say,  one-half  to  his  son  Gv  and  one-half  to 
his  daughters  E.  and  C.,  if  living  at  the  death  of  their  mother, 
and  if  any  of  them  should  die  in  the  lifetime  of  their  mother, 
leaving  issue,  he  gave  that  share  to  the  issue  of  such  child  or 


(a)  17  Ves.  479. 


(6)  3  B.  C.  C.  468,  n. 
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children  equally,  at  the  age  of  twenty-one  years,  or  day  of  mar-  OHAP.  XLVII. 
riage ;  but  if  any  of  them  should  die  before  the  age  of  twenty- 
one  years  without  issue,  he  gave  that  share  to  the  survivors ; 
and  if  all  of  them  should  die  without  leaving  children,  the  same 
was  to  fall  into  the  residue.  C.  died  leaving  children.  E.  after- 
wards died  under  twenty-one,  and  without  issue.  The  question 
was,  whether  the  children  of  C.  were  entitled  to  any  part  of  the 
share  of  E.  Lord  Thurlow  said  that  this  was  one  of  those  cases 
in  which  he  had  the  mortification  to  see  that  what  was  most 
probably  the  testator's  intention  could  not  be  executed,  for  want 
of  his  having  been  properly  advised,  and  having  sufficiently 
explained  himself;  that  he  thought  the  testator  meant  the 
children  should  take  the  share  which  would  have  accrued  to  the 
parent  if  living ;  but  not  having  said  so,  but  limited  such  share 
to  the  survivors  or  survivor,  he  must  declare  G.,  as  the  only 
surviving  child,  entitled  to  the  whole  of  E.'s  share,  and  decreed 
accordingly. 

So,  in  the  case  of  Milsom  v.  Awdry  (c),  where  a  testator  Gift  to  sur. 
bequeathed  the  residue  of  his  personal  estate  to  trustees,  upon  ^ivors  and  &ur- 

vivor  confined 

trust  to  pay  and  apply  the  same  to  and  among  his  nephews  and  to  persons  in 
nieces  (the  sons  and  daughters  of  his  late  brothers  and  sister  M.,  existence- 
D.  &  H.)  equally  between  them  for  their  lives,  the  children  of 
such  of  them  his  said  brothers  and  sister  to  have  only  their 
father's  or  mother's  share ;  and  after  the  death  of  either  of  the 
testator's  said  nephews  and  nieces,  in  trust  to  call  in  the  share 
of  the  principal  money  out  of  which  the  said  interest  was  to  be 
paid,  and  pay  it  equally  unto  and  among  the  children  of  such  of 
his  said  nephews  and  nieces  as  should  happen  to  die ;  and  if  any 
of  his  (the  testator's)  said  nephews  and  nieces  should  die  with- 
out leaving  any  child  or  children,  then  the  share  or  shares  of 
him,  her  or  them  so  dying  should  go  to  and  among  the  survivors 
and  survivor  of  them  in  manner  aforesaid.  One  nephew  died 
without  leaving  issue ;  then  another  died  leaving  issue ;  a  third 
then  died  without  issue,  leaving  a  sole  survivor.  Sir  R.  P. 
Arden,  M.  R.,  after  much  hesitation,  decided  that  the  share  of 
the  third  belonged  exclusively  to  the  survivor,  and  was  not  divi- 
sible (as  had  been  contended  by  the  issue  of  the  second)  between 
him  and  such  issue. 

Again,  in  the  case  of  Davidson  v.  Dallas  (d}}  where  a  testator 

(c)  5  Ves.  465.     See  also  Wollen  v.  Andrews,  9  J.  B,  Moo.  248,  2  Bing.  126. 
(d)  14  Ves.  576. 
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bequeathed  to  the  children  of  his  brother  R.  D.  3,000/.,  to  be 
equally  divided  among  them,  and  if  either  of  them  should  die 
before  the  age  of  twenty-one  years  their  shares  to  go  to  the 
survivors.  Lord  Eldon,  after  referring  to  the  rule  for  con- 
struing "  survivors "  as  importing  others,  observed  that  there 
was  nothing  in  this  will  indicating  a  general  intention  upon 


Remark  on 
Davidson  v. 
Dallas. 


"  Survivor" 
construed 
strictly,  not  as 
importing 
other. 


Lord 

JLyndhursfs 
judgment  in 
Crowder  v. 
.Stone. 


been  adopted.  The  words  must  therefore  have  their  natural 
meaning. 

[The  point  in  this  case  was  in  some  respects  different  from  that 
involved  in  the  former  cases,  the  argument  being  that  "  sur- 
vivors "  should  be  read  "  others,"  in  order  to  include — not  such 
as  having  attained  twenty-one  died  before  a  child  whose  death 
under  that  age  called  into  action  the  gift  over,  but — those 
children  who  might  be  born  after  the  testator's  decease  and 
before  the  event  upon  which  the  gift  over  was  to  take  effect  (e) .] 

So,  in  the  case  of  Crowder  v.  Stone  (/),  where  a  testator 
bequeathed  certain  stock  in  the  funds  to  his  executors,  in  trust 
for  his  wife  and  brother  for  their  respective  lives,  and  after  the 
decease  of  the  survivor  to  be  divided  equally  between  his  nephew 
and  four  nieces ;  and  in  case  of  the  death  of  his  said  nephew  or 
of  any  or  either  of  his  said  nieces,  without  lawful  issue,  before 
their  respective  parts  or  shares  should  become  due  and  payable 
to  them,  then  the  part  or  share  of  him,  her  or  them  so  dying 
without  issue  as  aforesaid,  should  go  and  be  equally  divided 
between  them  and  amongst  the  survivor  and  survivors  of  them, 
share  and  share  alike.  Lord  Lyndhurst  said,  "  It  was  contended 
that  the  words  '  survivor  and  survivors  of  them '  were  to  be  con- 
strued '  other  and  others.'  That  is  a  construction  which  the 
Court  has,  in  some  cases,  put  upon  those  or  similar  words ;  but 
it  is  what  Lord  Eldon,  in  Davidson  v.  Dallas  (g),  calls  a  ( forced 
construction  of  the  term  survivor/  and  he  contrasts  it  with  what 
he  calls  its  '  natural  meaning/  It  is  a  construction  which  the 
Court  may  sometimes  be  compelled  to  adopt,  in  order  to  accom- 
plish the  intention  which  appears  on  the  whole  of  the  will ;  and 
in  Wilmot  v.  Wllmot  it  was  scarcely  possible  to  put  any  other 
meaning  on  the  words.  But,  in  looking  at  the  language  and  the 
provisions  of  this  will,  I  do  not  find  any  such  necessity :  and  it 
seems  to  me,  that  the  words  '  survivor  and  survivors '  are  here  to 


[(e)  Sse  also  Mann  v.  Thompson,  Kay, 
644,  645.] 


(/)  3  Russ.  217. 
)  14  Yes.  578. 
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be  taken  in  their  natural  meaning.     The  shares  which  became    CHAP.  XLVH. 
subject  to  the  operation  of  the  bequest  to  the  survivor  and  sur- 
vivors, will  be  divisible  among  such  only  of  the  five  legatees  as 
were  living  at  the  time  when  the  events  happened  on  which  the 
shares  were  to  go  over  respectively." 

Again,  in  the  case  of  Ranelagh  v.  Ranelagh  (h),  where  a  tes-  Recent 
tator,  after  bequeathing  certain  pecuniary  legacies  to  his  children  j^0^68  for 
for  life,   added,   "in  case  of  the  demise  of  any  of  the  above   "survivors" 
parties  without  legitimate  issue,  their,  his  or  her  proportions  to  s 
be  divided  among  the  survivors.'3     Lord  Brougham,  C.,  treated 
it  as  clear  (though  it  was  not  necessary  to  decide  the  point)  that 
the  word  "  survivors  "  was  used  in  its  plain  and  obvious  sense,  as 
meaning  such  of  the  individuals  named  as  should  be  living  when 
any  of  them  happened  to  die. 

And  lastly,  the  same  construction  prevailed  in  the  case  of 
Cromek  v.  Lumb  (i),  as  to  a  clause  providing  that,  in  case  any  of 
the  testator's  grandchildren  (who  were  the  objects  of  a  prior  gift) 
should  die,  being  a  son,  under  the  age  of  twenty-three  and 
without  lawful  issue,  or,  being  a  daughter,  under  that  age  and 
unmarried,  then  the  share  or  shares  of  him,  her  or  them  so 
dying  should  go  to  the  survivor  and  survivors,  and  the  lawful 
issue  of  such  as  might  be  dead. 

And  the  mere  circumstance,  that  there  occurs  in  the  same  will,  Eg-ect  Of 


in  reference  to  another  subject  or  other  subjects,  an  instance  of  "other"  being 
the  words  "survivor"  and  "other"  being  used  conjunctively  and  associated  with 
as  if  synonymous  (j),  is  not  considered  to  imply  an  intention  that   "  survivor- 
"  survivor,"  standing  alone,  shall  have  the  same  force  or  signifi- 
cation as  the  term  with  which,  in  other  instances,  the  testator 
has  associated  it. 

Thus,  in  the  case  of  Winterton  v.  Crawfurd  (&),  where  a  tes-  Words  "  sur- 
tator  devised  the  residue  of  his  real  estate  to  trustees,  upon  trust  vivors  or  sur- 
as to  one-third  to  pay  the  rents  to  the  separate  use  of  his  Srued  strictly. 
daughter  Harriet  during  her  life,  and  after  her  decease,  in  trust 
for  all  her  children,  in  equal  shares,  and  the  respective  heirs  of 
their  bodies  ;  and  in  case  one  or  more  of  such  children  should  die 
without  issue,  then  as  to  his,  her  or  their  share  or  shares,  in  trust 
for  the  survivors  or  survivor  and  others  or  other  of  them  ;  and 

(h)  2  My.  &  K.  441.  same  effect  was  given  to  the  words  "  sur- 

(i)  3  Y.  &  C.  565.  vivors  and  survivor  and  others  and  other  " 

[(j)  The  joint  use  of  these  words  will,  in  Slade  v.  Parr,  7  Jur.  102.] 

of  course,  forbid  confining  the  bequest  to         '  (k)  1  R.  &  My.  407. 

those  who  literally  survive.       And  the 
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QFIAP.  XLYII.  after  giving  the  other  two-thirds  by  similar  limitations  to  his 
daughters  Louisa  and  Fanny,  with  remainder  to  their  children, 
the  testator  proceeded  to  declare,  that,  in  case  one  or  more  of 
his  said  daughters  should  die  without  issue  of  her  or  their  body 
or  bodies,  then  the  share  or  shares  of  her  or  them  so  dying 
should  be  in  trust  for  the  survivors  or  survivor  of  them  for  the 
lives  or  life  of  such  survivors  or  survivor,  to  be  held  and  enjoyed 
by  the  trustees  for  the  joint  natural  lives  of  such  survivors  of  the 
testator's  said  daughters,  in  trust  for  them  as  tenants  in  common, 
and  the  rents  and  profits  of  the  accruing  share  or  shares  to  be 
for  their  separate  use,  and  after  the  decease  of  the  survivor  of 
his  said  daughters,  in  trust  for  the  child  and  children  of  the  sur- 
vivors or  survivor  of  his  said  daughters  per  stirpes,  and  the  heirs 
of  the  bodies  of  such  child  and  children ;  and  in  case  any  one  or 
more  of  such  children  should  die  without  issue,  then  as  to  the 
shares  of  him,  her  or  them  so  dying,  in  trust  for  the  survivors  or 
survivor,  others  or  other  of  them,  and  the  heirs  of  the  body  of 
such  survivors  or  survivor,  others  or  other  of  them ;  and  if  all 
such  children  but  one  should  die  without  issue,  in  trust  for  such 
surviving  or  only  child  and  the  heirs  of  his  or  her  body ;  and 
in  default  of  such  issue,  in  trust  for  testator's  nephews.  Fanny 
died,  leaving  children.  Louisa  afterwards  died  without  children, 
and  the  share  of  Louisa  was  claimed  by  and  was  now  held  to 
belong  to  Harriet,  the  only  surviving  daughter,  to  the  exclusion 
of  the  children  of  Fanny.  Sir  J.  Leach,  M.  R.,  said, — "  In  order 
to  effectuate  the  intention  of  the  testator,  the  Court  sometimes 
gives  to  the  word  ( survivors '  the  sense  of  '  others/  Here  the 
expressions  of  the  testator  are  too  precise  to  impute  to  him 
such  an  intention;  and  the  survivors  are  to  take  as  tenants  in 
common  for  life  for  their  separate  use,  which  is  wholly  incon- 
sistent with  the  notion  that  the  testator  meant  that  the  children 
of  a  deceased  daughter  should,  as  to  this  third  share,  stand  in 
the  place  of  their  parent.  It  is  true  that,  in  the  gift  over  after 
the  death  of  the  surviving  daughter  to  the  children  of  the  survi- 
vors or  survivor, the  words  ' survivors  or  survivor'  may  receive  a 
more  enlarged  meaning.  The  intention  of  the  testator  appears 
to  have  been,  that  no  part  of  his  real  estate  should  go  over  to  his 
nephews,  except  in  the  event  of  the  failure  of  issue  of  all  his 
three  daughters  :  and  this  intention  would  be  defeated,  if,  upon 
the  death  of  Lady  Winterton  (/)  without  issue,  which  is  stated  to 

(I)  This  lady  was  the  survivor  of  the  three  daughters. 
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he  a  probable  event,  the  children  of  the  deceased  sister  were     CHAP.  XLVII. 

excluded.     This  question  cannot,  however,  be  decided  during 

Lady  Winterton's  life ;  and  all  that  can  now  be  done  is  to 

declare,  that  Lady  Winterton  is  entitled  for  life,  to  her  separate 

use,  to  the  one-third  share  of  the  real  estate,  which  by  the  will 

was  given  to  her  sister  Louisa." 

Sir  J.  Leach's  observation,  in  regard  to  the  inconsistency  of  Remarks  upon 
the  devise  for  life  to  the  survivors  with  the  supposition  that  the  Crawfurd. V 
children  of  the  deceased  devisees  were  to  stand  in  their  place,  is 
inconclusive,  because,  though  the  estate  for  life  could  not  take 
effect  as  to  any  deceased  child,  the  devise  in  remainder  to  the 
issue  of  such  child  might.  Indeed,  if  his  Honor  was  right  in  the 
opinion  expressed  by  him,  that  after  the  death  of  the  last  sur- 
viving daughter  the  property  would  go  over  to  the  children  of 
the  deceased  daughter,  and  not  to  the  ulterior  devisees,  there 
seems  to  be  great  difficulty  in  maintaining  the  soundness  of  his 
decision,  as  it  has  the  effect  of  reading  words  occurring  in  dif- 
ferent parts  of  the  same  will  in  various  senses.  The  case  too 
would  then  be  in  direct  opposition  to  Doe  v.  Wainewright  (m), 
where,  even  in  a  deed,  the  limitation  of  cross-remainders  in  tail 
to  surviving  children  was  held  to  take  effect  in  favour  of  the 
issue  of  a  deceased  child,  on  the  sole  ground  of  its  appearing, 
by  the  terms  of  the  ultimate  limitation,  that  the  estate  was  not 
to  go  over,  unless  the  issue  of  all  the  children  failed. 

In  a  recent  case,  however,  it  was  considered  that,  where  the  Effect  where 
gift  to  the  survivors  was  to  take  effect  in  the  event  of  the  glft°yeris 

combined  with 

decease  of  any  of  the  prior  objects  of  gift  combined  with  some  a  collateral 
collateral  event,  the  rule  of  construction  adopted  in  the  preceding  e 
cases  did  not  apply,  but  that  the  word  "  survivor "  might  be 
construed  other,  on  the  ground,  it  should  seem,  that,  as  in  such 
cases  the  ulterior  or  substituted  gift  is  not  to  take  effect  abso- 
lutely and  simply  on  the  decease  of  the  prior  objects,  it  is  the 
less  likely  that  the  testator  should  intend  survivorship  to  be  an 
essential  ingredient  in  the  qualification  of  the  ulterior  or  sub- 
stituted legatees. 

The  case  here  referred  to  is  Aiton  v.  Brooks  (n),  where  a  tes-  Word  "  sur- 
tator  bequeathed  1,500Z.  stock  to  A.  andB.  during  their  lives,  in 
equal  shares,  and  immediately  on  the  death  of  either  he  directed 
his  trustees  to  pay  the  share  of  such  deceasing  legatee  to  her 
children  who  should  be  living  at  their  mother's  decease,  and 

(m)  5  T.  R.  427.     Stated  post,  656.  (n)  7  Sim.  204. 
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who  should  attain  the  age  of  twenty-one  years,  the  interest  in 
the  mean  time  to  be  applied  for  maintenance ;  but  in  case  any 
of  such  children  should  die  before  they  should  attain  the  age  of 
twenty-one  years,  the  testator  gave  the  share  of  such  deceasing 
child  to  the  survivor ;  provided  always,  that  in  case  either  oj 
them  the  said  A.  or  B.  should  leave  any  child  living  at  their 
respective  deceases  but  which  should  all  die  before  they  attained 
the  age  of  twenty-one  years,  then  the  trustees  were  to  assign  the 
share  of  such  legatee  so  dying  unto  the  survivor  of  them  the 
said  A.  and  B.,  her  executors  or  administrators  (o).  A.  died  in 
the  lifetime  of  B.,  leaving  a  child  who  attained  twenty-one;  B. 
afterwards  died  without  issue.  Sir  L.  Shadwell,  V.  C.,  held  A. 
to  be  entitled  to  B/s  moiety,  observing,  "the  word  'survivor' 
must  of  necessity  be  taken  to  mean  '  other/  for  the  testator 
contemplated  the  event,  not  of  one  of  the  legatees  dying  in  the 
lifetime  of  the  other,  but  of  one  of  them  dying  childless" 

There  appears  to  be  much  good  sense  in  the  distinction  here 
suggested  by  his  Honor,  and  had  it  originally  obtained,  a  large 
amount  of  litigation  would  probably  have  been  prevented ;  but 
the  authorities  seem  now  to  present  an  insuperable  obstacle  to 
its  adoption,  for,  in  almost  every  instance  in  which  the  strict 
construction  of  the  word  "  survivor  "  has  prevailed,  the  gift  to 
the  survivors  was  to  take  effect  in  the  event  of  the  death  of  the 
predeceasing  objects  without  issue,  or  combined  with  some  other 
contingency.  In  Ferguson  v.  Dunbart  Milsom  v.  Awdry,  David- 
son v.  Dallas,  and  lastly  in  Crowder  v.  Stone  (which  is  a  recent 
and  leading  case),  the  gift  over  was  to  take  effect  on  any  of  the 
objects  dying,  either  without  issue  or  under  age,  and  yet  it  was 
held  to  apply  only  to  the  persons  actually  living  at  the  period 
in  question.  Seeing,  therefore,  that  the  case  of  Ait  on  v.  Brooks 
was  professedly  grounded  on  a  circumstance  which  is  common 
to  nearly  all  the  authorities,  and  that  some  of  those  authorities 
were  not  cited  to  or  present  to  the  mind  of  the  learned  and  able 
Judge  who  decided  it,  the  case  can  hardly  be  relied  on  as  a 
general  authority.  In  fact  a  different  rule  prevailed  in  the  sub- 
sequent case  of  Leeming  v.  Sherratt  (p),  which  may  be  added  to 
the  authorities  for  giving  to  the  word  "  survivor  "  a  strict  con- 


[(o)  If  the  words  "executors  or  ad- 
ministrators" are  to  be  taken  (as  it  is 
couceived  they  must  here  be  taken)  as 
words  of  limitation,  and  not  of  substi- 
tution, they  have  no  power  to  vary  the 


construction,  Taylor  v.  Beverley,  1  Coll. 
108.] 

(p)  2  Hare,  14.  [See  also  Willetts  v. 
Willetts,  7  Hare,  38  ;  Moate  v.  Moate, 
16  Jur.  1010.] 
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struction.     A  testator  bequeathed   1,000/.   to  each  of  his  six     «IAP.  XLVII. 
children,  to  be  paid  at  twenty-one,  except  as  to  girls,  one  half  of  Word 
whose  shares  was  to  be  invested  and  the  interest  to  be  paid  to   "sur™rs" 

construed. 

them  for  life,  and  the  principal  to  be  disposed  of  in  such  manner  strictly. 
as  they  should  direct,  among  their  issue;  and  in  case  they 
should  die  without  issue,  he  gave  the  principal  among  the  sur- 
vivors of  his  children  in  equal  proportions.  The  testator  then 
gave  his  freehold  property  and  the  residue  of  his  personalty  to 
trustees,  the  proceeds  to  be  divided  among  his  children  when 
the  youngest  should  attain  twenty-one,  one  half  of  the  daughters' 
shares  to  be  invested,  the  interest  to  be  paid  to  such  daughters, 
and  the  principal  to  be  disposed  of  in  such  manner  as  they 
should  direct,  among  their  children  :  but  if  there  were  no  chil- 
dren, then  such  share  to  be  divided  equally  among  the  survivors 
of  the  testator's  children  :  and  in  case  of  the  death  of  any  of  his 
children,  leaving  lawful  issue,  the  testator  gave  to  such  issue  the 
share  the  parent  so  dying  would  have  been  entitled  to  have. 
One  question  was,  whether  the  words  "  survivors  of  my  chil- 
dren" were  to  be  construed  others.  Sir  James  Wigram  held,  Sir/.  Wig- 
that  the  strict  construction  must  prevail.  He  said,  "  In  David- 


son  v.  Dallas  (q),  Lord  Eldon's  language  obviously  imports  that  inff  v-  Sher~ 

the  word  '  survivors  '  is  to  be  construed  in  its  natural  sense, 

unless  the  will  itself  shews  that  it  was  used  by  the  testator  in  a 

different  sense  ;  and  Crowder  v.  Stone  (r)  is  to  the  same  effect. 

In  Barlow  v.  Salter  (s)  the  dictum  of  the  Court  tends  rather  to 

treat  the  word  as  having  a  technical  meaning  (that  of  l  others  ') 

impressed  upon  it  in  practice.  According  to  Davidson  v.  Dallas, 

one  reason  for  construing  c  survivors  '  to  mean  e  others  '   has 

been  to  take  in  all  persons  who  should  be  born  before  the  period 

of  distribution.     In  other  cases  the  object  suggested  has  been 

to  prevent  a  family  losing  the  provision  intended  for  it  by  the 

death  of  a  parent,  leaving  children.     The  reason  of  the  former 

of  these  cases  could  not  occur  here,  in  the  case  of  the  residue, 

because  the  testator's  own  children  are  the  legatees  of  that 

residue.     And,  according  to  the  construction  that  I  feel  myself 

at  liberty  to  put  upon  that  clause  in  the  will  which,  in  certain 

cases,  substitutes  the  issue  for  the  parents,  I  think  the  testator 

has  guarded  against  the  second  inconvenience  ;  and,  so  far  at 

least  as  the  residue  is  concerned,  I  think  that,  in  the  residuary 

(?)  14  Ves.  576.  (r)  3  Russ.  217. 

(s)  17  Ves.  479. 
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Effect  of  gift 
over  on  death 
of  all  in  a 
given  manner. 


"  Survivors' 
construed 
"others" 
by  force  of 
gift  over. 


clause,  the  word  '  survivor '  must  be  construed  in  its  natural 
sense,  and  that  this  construction  of  the  word,  in  one  part  of  the 
will,  must,  in  this  will,  determine  its  construction  in  the  other 
part  also." 

[And,  in  the  case  of  Lee  v.  Stone  (t),  where  a  testator  devised 
a  distinct  estate  to  each  of  his  three  daughters  for  life,  with 
remainder  to  her  children  as  tenants  in  common  in  fee ;  and 
provided,  that  if  either  of  his  daughters  should  happen  to  die 
without  having  issue,  the  estate  devised  to  her  should  go  to  the 
survivors  or  survivor  of  the  daughters,  and  their  or  her  heirs  as 
tenants  in  common ;  and  if  all  the  daughters  but  one  should 
die  without  issue,  their  shares  should  go  to  the  survivor  in  fee  : 
it  was  held,  that  the  word  "  survivor "  must  be  construed 
according  to  its  natural  import. 

Where  a  gift  to  the  "  survivors  "  of  several  legatees,  limited 
to  take  place  on  a  certain  event  (as  the  death  of  any  of  them 
under  age  or  without  issue),  is  followed  by  a  gift  over  to  third 
parties,  not  if  there  should  be  no  survivor  at  the  time  the  event 
happens,  but  if  that  event  happens  to  every  one  of  the  legatees ; 
there  is  evidence  in  the  testator's  own  hand  that,  what  in  Alton 
v.  Brooks  Sir  L,  Shadwell  conjectured  to  be,  is,  in  fact,  the  tes- 
tator's true  meaning ;  and,  upon  such  evidence,  the  Courts  will 
act  by  construing  "survivors"  as  others.  For,  whereas  by  the 
strict  construction,  the  former  limitation  might  obviously  fail 
before  the  event  happened  upon  which  the  ulterior  gift  was  to 
take  effect,  by  the  more  liberal  interpretation  the  whole  will 
becomes  coherent,  and  the  final  disposition  takes  effect  upon 
failure  of  the  prior  gift  in  continuation,  as  it  were,  of  the  testa- 
tor's general  scheme. 

Thus,  in  the  case  of  Doe  d.  Watts  v.  Wainewright  (u),  (which, 
being  a  decision  on  a  deed,  is  an  authority,  a  fortiori,  for  a 
similar  construction  in  the  case  of  a  will,)  lands  were  limited, 
after  previous  life  estates,  to  the  use  of  the  child  or  children  of 
A.  as  tenants  in  common,  and  the  heirs  of  their  several  bodies ; 
and  in  case  any  such  child  or  children  should  die  without  issue, 
then  the  shares  of  such  as  so  died  should  remain  to  the  use  of 
the  surviving  child  or  children  of  A.,  and  the  heirs  of  their 
respective  bodies ;  and  in  case  all  the  said  children  should  die 


[(t)  1  Exch.  674.  See  also  Stead  v. 
Platt,  18  Beav.  50  ;  Parsons  v.  Coke,  4 
Drew.  296;  Greenwood  v.  Percy,  26 


Beav.  472 ;  Re  Corletfs  Trusts,  1  Johns 
591. 

(u)  5  T.  R.  427. 
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[without  issue,  or  if  A.  should  have  no  issue,  then  over ;  it  was     CHAP.  XLYII. 

held,  on  the  strength  of  the  last  clause,  that  the  remainder  to 

the  surviving  child  or  children,  and  the  heirs  of  their  bodies, 

carried  a  proportion  of  the  share  of  a  child  who  died  without 

issue  to  the  heirs  of  the  body  of  a  child  who  had  previously 

died  leaving  issue. 

So,  in  the  case  of  Wilmot  v.  Wilmot  (v),  where  a  testator 
bequeathed  one  third  part  of  his  property  to  each  of  his  three 
children,  payable  at  a  certain  age,  and  if  either  of  them  died 
before  that  age  his  share  to  be  divided  between  the  two  sur- 
viving children;  and  in  case  of  two  dying  before  attaining  the 
said  age  respectively,  then  the  whole  to  go  to  the  surviving 
child  ;  but  if  all  his  children  should  die  before  they  should 
attain  their  said  respective  ages,  then  over ;  Lord  Eldon  held, 
that  the  word  "  surviving  "  meant  the  same  as  "  other."  "  In 
the  clause  in  which  the  gift  over  is  made,"  said  his  Lordship, 
"  it  was  never  meant  that  any  portion  should  be  taken ;  it  was 
to  be  either  the  whole  or  none." 

It  is  probable  that  in  this  case  further  evidence  of  the  tes-    "  Survivors" 
tator's  intention  to  use  "survivors  "  as  others,  was  found  in  the  Others"  by 
gift  in  case  of  the  death  of  one  to  the   two  surviving  children,   force  of  sift 
and,  in  case  of  the  death  of  two,  to  the  one  surviving  child. 

And,  in  Cur  sham  v.  Newland  (#),  where  a  testator  gave  the 
residue  of  his  real  and  personal  estate  to  his  son  A.,  and 
daughters  B.,  C.,  and  D.,  for  their  respective  lives,  remainder  to 
their  issue  per  stirpes  in  tail,  "with  benefit  of  survivorship" 
among  their  issue  respectively ;  "  and  in  case  his  son  and 
daughters,  or  any  or  either  of  them,  should  die  without  leaving 
lawful  issue,  the  share  of  them,  him  or  her  so  dying  to  be  for 
the  benefit  of  the  survivors,  and  their  issue  in  the  same  manner" 
as  the  original  shares,  the  word  "  survivors  "  was  construed  as 
"others."  The  point  seems  scarcely  to  have  been  discussed, 
but  the  decision  is  referable  to  the  words  introducing  the 
ultimate  gift,  which  shewed  that,  in  the  preceding  clause,  the 
word  "survivorship"  did  not  require  the  claimants  under  it 
actually  to  outlive  those  who  should  die  without  issue ;  and  the 
corresponding  word  in  the  last  clause  must,  according  to  a  well- 
known  rule  of  construction,  be  construed  in  the  same  mariner. 

Again,  in  the  case  of  Lowe  v.  Land  (y),  where  a  testator 

[(v)  8  Ves.  10.  M.  &  Wei.  101,  2  Beav.  145. 

(x)  2  Bing.  N.  C.  58,  2  Scott,   105,  4  (y}  1  Jur.  377. 
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Ferguson  v. 
Dunbar 
contra,  sed 
quaere. 


Readiness  of 
Courts  to  read 
"  survivors" 
as  "  ethers." 


As,  where  the 
gift  is  to    . 
survivors,  or 
(by  substitu- 
tion) to  their 
children. 


[bequeathed  a  sum  of  money  in  trust  for  his  daughters  A.,  B., 
C.,  and  D.,  for  their  respective  lives,  and,  if  they  should  leave 
issue,  then  to  such  issue ;  but  if  any  should  die  without  issue, 
her  share  to  go  to  the  survivor  or  survivors  for  life,  and  then 
absolutely  among  the  children  of  such  survivor  or  survivors ; 
and  if  all  his  daughters  should  die  without  issue,  the  legacy  to 
sink  into  the  residue.  Lord  Langdale,  M.  R.,  held  "  survivors  " 
to  mean  others. 

Lastly,  in  the  case  of  Cole  v.  Sewell  (z),  where  immediately 
after  the  limitations  (in  a  settlement)  to  the  daughters  of  the 
survivors  or  survivor  of  the  settlor's  daughters  A.,  B.,  and  C., 
there  followed  a  limitation  to  the  settlor's  nephew,  "  in  case  the 
said  A.,  B.,  and  C.  should  happen  to  die  without  issue,"  it  was 
held  by  Lord  St.  Leonards,  that  in  favour  of  the  evident 
intention,  and  on  the  authority  of  Doe  v.  Wainewright,  the 
word  "  survivors"  was  to  be  construed  as  "  others."  And  the 
decision  was  affirmed  by  the  House  of  Lords  (a). 

To  this  current  of  authority  the  case  of  Ferguson  v.  Dun- 
bar  (b)  alone  stands  opposed ;  and  it  may  be  observed  that  Lord 
Alvanley  said  of  it,  that  he  could  not  find  the  decree  in  the 
register's  book;  that  there  was  only  an  adjournment  of  the 
cause;  and  that  the  decree  did  not  appear  to  have  been  en- 
tered (c). 

The  testator's  intention  to  use  the  word  "  survivor "  as 
"  other "  may,  of  course,  appear  in  many  other  ways  besides 
that  already  indicated ;  and  although]  the  result  of  the  cases 
would  seem  to  be  that  when  unexplained  by  the  context  it  must 
be  interpreted  according  to  its  literal  import,  yet  the  conviction 
that  this  construction  most  commonly  defeats  the  intention  of 
testators,  seems  to  have  induced  a  readiness  in  the  Courts 
to  listen  to  any  arguments  drawn  from  the  context  to  read 
"  survivor  "  as  synonymous  with  other. 

[Thus,  in  the  case  of  Eyre  v.  Marsden  (d),  where  a  testator 
gave  his  real  and  personal  estate  to  trustees,  upon  trust  to  sell 
and  out  of  the  income  of  his  estate  to  pay  certain  life  annuities 
to  his  children.  And  the  testator  then  directed  his  trustees  to 
accumulate  the  income  of  his  realty  and  personalty  for  the 
benefit  of  his  grandchildren,  and  after  the  decease  of  his  sur- 


[(z)  4  D.  &  War.  1. 

(a)  2  H  of  L.  Ca.  186,  12  Jur.  927. 
And  see  Smith  v.  Osborne,  6  H.  of  L. 
Ca.  375. 


(6)  Stated  ante,  648. 

(c)  Milsom  v.  Awdry,  5  Ves.  469. 

(d)  2  Kee.  564,  4  My.  &  C.  231. 
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[viving  child,  if  not  sold  before,  to  sell  and  distribute  the  proceeds  CHAP.  XLVII. 
among  his  grandchildren  then  living,  in  equal  shares,  except  the 
share  of  F.,  the  son  of  a  deceased  daughter,  half  of  whose  share 
in  the  testator's  estate  and  effects,  in  consideration  of  the  benefit 
taken  by  F.  under  his  uncle's  will,  the  testator  gave  to  his 
brother  G. ;  and  if  any  of  his  grandchildren  should  die  before 
his  share  became  payable  leaving  issue,  such  issue  to  be  entitled 
to  the  share  which  his,  her,  or  their  deceased  parent  would  be 
entitled  to  if  then  living  ;  but  in  case  of  the  death  of  any  grand- 
child without  leaving  issue,  before  he  or  she  should  become 
entitled  to  receive  his  or  her  share  in  manner  aforesaid,  then 
his  or  her  share  was  given  among  his  surviving  grandchildren,  to 
be  paid  at  the  same  time,  and  in  the  same  manner,  as  before 
mentioned,  touching  the  original  share  or  shares  of  his  said 
grandchildren.  It  was  held  by  Lord  Cottenham,  affirming  the 
decision  of  the  M.  E/.,  that  it  was  not  necessary  to  construe  the 
word  "  surviving  "  as  meaning  "  living  at  the  time  of  the  accruer 
taking  place/'  "  If  it  were,"  said  the  L.  C.,  "  the  grandchildren 
then  living  would  take  absolute  interests,  unless  the  words  '  in 
the  same  manner/  &c.,  introduce  into  this  gift  the  provision  for 
the  children,  and  the  gift  over  upon  death  without  children;  and 
if  it  do  so,  why  is  it  not  also  to  introduce  into  this  gift  the 
provision  for  children,  in  the  event  of  the  parent's  death  before 
the  happening  of  the  accruer  ?  " 

So,  in  the  case  of  Hawkins  v.  Hamerton  (e),  where  a  testator 
bequeathed  a  leasehold  estate  to  his  son ;  but  in  case  he  should 
die  without  issue,  to  fall  into  the  residue,  and  be  divided  amongst 
the  children  of  his  (testator's)  three  daughters  as  thereinafter 
mentioned.  And  he  bequeathed  the  residue  to  his  said  son  and 
three  daughters,  or  such  of  them  as  should  be  living  at  his  wife's 
death,  for  life,  remainder  to  the  children  of  his  said  son  and 
daughters  in  equal  shares ;  and  if  any  of  his  said  son  and 
daughters  should  die  without  leaving  issue,  his  or  her  share  to 
go  amongst  the  survivor  or  survivors  of  his  said  children,  and 
their  issue  in  the  like  equal  shares ;  Sir  L.  Shadwell,  V.  C., 
thought  that  when  the  testator  used  the  words  "  survivors  or 
survivor,"  the  order  in  which  his  children  might  die,  succes- 
sively, was  not  present  to  his  mind ;  but,  taking  that  clause  in 
connection  with  the  gift  over  of  the  leasehold,  his  opinion  was 
that  he  meant  others  or  other. 

[(e)  16  Sim.  410,  13  Jur.  2.     See  further  Peacock  v.  Stockford,  7  D.  M.  &  G.  129. 
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in  tail  with 
gift  over  on 
death  of  either 
without  issue 
to  the  "sur- 
vivor "  in  tail. 


"  Survivors" 

not  read 

"  others"  if 

the  gift  thereby 

becomes  too 

remote. 


[Again,  in  the  case  of  Harman  v.  Dickenson  (/),  where  a 
bequest  was  made  to  the  testator's  two  daughters,  and  if  one 
should  die  without  issue,  then  to  the  surviving  daughter  and 
her  issue  ;  one  of  the  daughters  married,  and  died  leaving  issue, 
and  then  the  unmarried  daughter  died ;  and  Lord  Thurlow  held, 
that  the  money  went  to  the  issue  of  the  married  daughter, 
although  she  did  not  survive  her  sister. 

And  this  agrees  with  the  observations  of  Lord  Cranworth  in 
Smith  v.  Osborne  (g),  in  which,  after  expressing  his  approval  of 
the  rule  "  now  generally  acted  on  of  giving  the  word  survivor 
its  ordinary  and  natural  meaning,"  he  proceeded  to  say  of  the 
case  before  the  House,  "  This  is  not  a  gift  to  a  class,  and  on  the 
death  of  one  or  more  to  the  survivors  or  survivor,  but  a  gift  to 
two  designated  devisees  (his  daughters)  as  tenants  in  common 
in  tail,  and  if  either  should  die  without  issue  then  to  the  '  sur- 
viving '  daughter  and  the  heirs  of  her  body.  Unless  the  word 
'surviving'  is  to  be  taken  to  mean  'other'  the  intention 
cannot  be  carried  into  effect ;  for  he  means  his  gift  over  to  come 
into  operation  if  either  of  his  daughters  die  without  issue — that 
is,  the  daughter  who  dies  first,  or  the  daughter  who  dies  last ; 
and  the  latter  object  cannot  be  accomplished  unless  the  word 
'  surviving '  shall  be  so  read  as  to  be  applicable  to  the  pre- 
deceasing daughter." 

But  a  strong  argument  against  reading  the  word  as  "  other," 
is  supplied  by  the  fact  that  by  so  doing  the  will  would  become 
ineffectual ;  as  in  the  case  of  Turner  v.  Frampton  (h),  where  a 
testator  bequeathed  his  residuary  estate  between  his  children 
A.  and  B.,  and  if  either  died  without  issue,  to  the  survivor ; 
by  allowing  the  word  its  proper  sense,  the  failure  of  issue  was 
confined  to  failure  at  the  death  of  the  prior  legatee,  whereas 
by  reading  it  as  "  other,"  such  failure  would  have  been  inde- 
finite ;  Sir  J.  Knight  Bruce,  V.  C.,  therefore  refused  to  adopt 
the  latter  construction.] 

The  writer  cannot  dismiss  the  subject  without  the  cautionary 
remark,  that  the  present  state  of  the  authorities,  by  cutting  off 
the  hope  of  any  considerable  aid  from  liberality  of  construction 


[(/)  1  B.  C.  C.  91.  The  case,  however 
(as  reported).  Seems  not  to  be  a  very  re- 
liable authority  ;  for  by  construing  "  sur- 
viving" to  mean  other,  the  failure  of 
issue  became  indefinite,  and  the  gift  there- 
fore void ;  see  next  case. 


(g)  5  H.  of  L.  Ca.  375,  3  Jur.  N.  S. 
1183.  There  was  an  ultimate  gift  over 
bringing  the  case  within  the  authorities 
stated,  ante,  pp.  656,  657. 

(h)  2  Coll.  331.] 
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in  correcting  this  often-occurring  slip,  should  teach  to  framers     CHAP.  XLVII. 
of  wills  the  necessity  of  increased  attention  to  its  avoidance. 

II.  It  has  long  been  an  established  rule,  that  clauses  dis-  Whether 
posing  of  the  shares  of  devisees  and  legatees  dying  before  a  awruer  extend 
given  period,  do  not,  without  a  positive  and  distinct  indication  to  accruing 
of  intention,  extend  to  shares  accruing  under  the  clauses  in 
question.      "As  where  a  man  gives  a  sum    of  money  to  be 
divided   amongst   four   persons    as   tenants   in   common,    and 
declares,  that  if  one  (qu.  any)  of  them  die  before  twenty-one  or 
marriage,  it  shall  survive  to  the  others.     If  one  dies,  and  three 
are  living,  the  share  of  that   one  so  dying  will  survive  to  the 
other  three,  but  if  a  second  dies,  nothing  will  survive  to  the 
remainder  but  the  second's  original  share,   for  the    accruing 
share  is  as  a  new  legacy,   and  there  is    no  further  survivor- 
ship"^). 

Thus,  in  Ex  parte  West  (j),  where  a.  testator  bequeathed  to 
A.,  B.,  and  C.,  the  three  sons  of  S.,  1,000/.  each,  the  interest  to 
be  added  to  the  principal  yearly,  until  they  should  respectively 
attain  the  age  of  twenty-one  years ;  and  in  case  any  of  them 
should  die  before  that  age,  then  to  the  survivors.  A.  and  B.  died 
under  twenty-one;  and  the  question  (which  was  raised  upon 
petition)  was,  whether  that  part  of  the  share  of  B.,  which 
accrued  to  him  on  the  death  of  A.,  went  over  to  C.  on  the  death 
of  B.  Lord  Thurlow  thought  [that  he  was  bound  by  the 
authorities  (which  he  hesitated  to  overrule  upon  petition)  to 
decide  that]  it  did  not  survive  again ;  but  [gave  the  parties 
leave  to  file  a  bill,  which  was  done,]  and  the  cause  came  to  a 
hearing  before  Sir  Lloyd  Kenyon,  M.  R.,  who  decided  against 
the  survivorship  of  such  accrued  share. 

This  doctrine,  though  it  has  been  much  disapproved  of,  is 
now  well  established;  but  the  question  sometimes  arises  as  to 
the  effect  of  particular  expressions  to  carry  the  accrued  as  well 
as  the  original  share. 

(i)  Per  Lord  ffardwicke  in   Pain  v.  in  terms  which  created  a  joint-tenancy 

Benson,  3  Atk.  80.     See  also  Perkins  v.  between  the  survivors  in  the  share  of  the 

Micklethwaite,  2  Ch.Rep.  171,    1  P.  W.  deceased  legatee   (see  Jones  v.  Hall,  16 

274  ;  Rudye  v.   Barker,   Gas.   t.    Talb.  Sim.    500,    Leigh  v.  Mosley,    14  Beav. 

124  ;  Barnes  v.    Bollard,    before  Lord  605),  this  fact  was  not  mentioned  in  sup- 

King,  cit.  2  Atk.  78.  port  of  the  argument  for  survivorship  of 

(j)  1  B.  C.  C.  575.     See  also  Crowder  accrued  shares.     The  same  consideration 
v.  Stone,   3  Russ.   217.     [It  is  remark-  would  have  rendered  much  of  the  argu- 
able that  in  Perkins  v.   Micklethwaite,  ment  against  the  decision  in  Worlidge  v. 
Barnes  v.  Bollard,  and  Ex  parte  West,  Churchill  (stated  post)  unnecessary.] 
although  the  clause  of  survivorship  was 
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Word  "share" 
does  not  carry 
accruing  share. 


Word 
"portion" 
does  not  carry 
accruing 
share ; 


The  word  share  from  an  early  period  (k)  has  been  held  not  to 
have  this  operation,  though  the  contrary  was  decided  by  Lord 
Hardwicke  in  the  case  of  Pain  v.  Benson  (I)  ;  but  the  authority 
of  this  case  has  been  repeatedly  denied  (m),  and  the  point  has 
long  ceased  to  be  the  subject  of  controversy.  One  example  of 
the  construction,  therefore,  will  suffice.  In  the  case  of  Rickett 
v.  Gillermard  (n),  a  testator  bequeathed  300/.  to  four  persons, 
to  be  divided  into  equal  shares,  to  be  paid  at  twenty-one ;  and 
in  case  of  the  death  of  either  before  twenty-one,  such  share  to 
survive  to  the  others.  Two  of  the  legatees  died  during  minority 
in  the  testator's  lifetime.  Sir  L.  Shadwell,  V.  C.,  held,  that  on 
the  death  of  the  first  his  fourth  devolved  to  the  other  three ; 
on  the  death  of  the  second  his  original  fourth  devolved  to  the 
two  survivors ;  but  the  third  of  the  first-mentioned  fourth,  which 
he  would  have  been  entitled  to  absolutely  if  he  had  survived  the 
testator,  lapsed. 

And  the  word  "portion,"  which  is  evidently  synonymous 
with  "  share,"  has  also  been  held  not  to  comprise  an  accrued 
share. 

Thus,  in  the  case  of  Bright  v.  Rowe  (o),  where  a  testatrix,  by 
virtue  of  a  power,  appointed  the  reversion  of  a  sum  of  2,000/.  in 
which  herself  and  her  husband  had  life  interests  to  trustees, 
upon  trust  for  her  daughter  M.,  or  any  other  children  she  might 
thereafter  have  by  her  husband  J.,  to  be  equally  divided  between 
them;  but  it  was  her  will,  that  in  case  the  2,000/.  should  become 
payable  before  M.  should  attain  twenty-one  or  day  of  marriage, 
or  before  any  other  of  her  children  being  a  son  should  attain 
twenty-one,  or  being  a  daughter  the  same  age  or  marry,  then 
the  trustees  were  to  invest  the  same  and  apply  the  interest  of 
each  child's  share  for  maintenance,  and  when  any  such  children 
being  sons  should  attain  twenty-one,  or  being  daughters  the 
like  age  or  day  of  marriage,  upon  trust  to  pay  them  their 
respective  shares  of  the  principal  with  the  unapplied  interest. 
And  in  case  her  said  daughter  M.,  or  any  other  child  she  might 
have  by  her  husband,  should  happen  to  die  before  his,  her  or 
their  portion  or  portions  of  the  said  sum  of  2,000/.  should  become 


(k)  Woodward  v.  Glassbrook,  2  Vern. 
388  ;  [Crowder  v.  Stone,  3  Russ.  217  ; 
Jones  v.  Hall,  16  Sim.  500  ;  Goodwin 
v,  Finlayson,  25  Beav.  65  ;  Evans  v. 
Evans,  ib.  81 ;  Maddison  T.  Chapman, 
4  Kay  &  J.  716  ;  Cambridge  v.  Rons,  25 
Beav.  416.] 


(I)  3  Atk.  78. 

(m)  See  1  B.  C.  C.  575  j  2  Yes.  jun. 
534. 

[(»)  12  Sim.  88.] 

(o»'3  My.  &  K.  316;  [Perkins  v. 
MicMethwaite,  1  P.  W.  274.] 
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payable,  then  the  same  should  respectively  go  and  belong  to  the     CHAP.  XLVII. 

survivors  or  survivor  of  them.    The  testatrix  left  three  children, 

one  of  whom  died  in  1826,  and  another  in  1829,  before  the 

period  of  payment.     It  was  held  by  Sir  J.  Leach,  M.  R.,  that 

the  share  which  accrued  to  the  latter  on  the  decease  of  the 

former  did  not  pass  with  the  original  share  to  the  surviving 

child. 

But  although  the  word  "  share  "  and  "  portion  "  will  not  pro-  unless  aided  by 
prio  vigore  carry  the  accruing  share,  yet  if  the  testator  manifest 
an  intention  that  the  entire  property,  which  is  the  subject  of 
disposition,  shall  pass  over  to  the  ultimate  objects  of  distribution 
in  one  mass,  and  that  all  the  shares,  original  and  accruing,  shall 
be  distributed  among  one  .and  the  same  class  of  objects,  the 
accruing  shares  will  be  carried  over  together  with  the  original 
shares  to  those  objects.  Thus,  in  the  case  of  Worlidge  v. 
Churchill  (p),  where  a  testator  devised  his  real  and  personal 
estate  to  trustees,  upon  trust  to  sell,  and  gave  the  monies 
arising  therefrom  in  trust  for  his  four  children,  R,.,  E.,  W.  and 
J.,  to  be  equally  divided  among  them  on  their  attaining  twenty- 
one;  but  if  any  of  them  died  under  that  age,  then  such  deceased  Accrued  shares 
child's  SHARE  to  go  to  the  survivors  or  survivor  ;  and  he  directed  J^^0^88 
the  trustees  to  apply  the  interest  of  such  trust  money  during  denomination 
their  minority  for  their  maintenance  and  education ;  but  if  the 
interest  should  be  more  than  sufficient  for  such  purpose,  he  context, 
directed  the  trustees  to  lay  out  the  same  for  the  children's 
mutual  benefit ;  but  if  all  the  four  children  should  happen  to  die 
before  twenty-one,  and  leave  M.  living,  then  he  directed  the 
trustees  to  pay  M.  the  interest  of  such  trust  money  from  time 
to  time,  as  it  should  grow  due ;  and  after  the  decease  of  all,  he 
bequeathed  the  said  trust  money  to  the  children  of  his  late  uncle 
F.  J.  died  in  the  testator's  lifetime.  E.  and  W.  survived  the 
testator,  but  afterwards  died  under  twenty-one.  The  question 
was,  whether  E.,  the  last  survivor,  was  entitled  to  the  accrued 
shares  of  the  two  deceased  survivors.  Mr.  Justice  Butler, 
sitting  for  Lord  Thurlow,  said,  "  If  this  were  res  nova,  and  there 

(p)  3  B.  C.  C.  465.     See  also  Barker  the  subject  of  dispute)  had  not  attained 

v.  Lea,  T.  &R.  413,  where  Sir  T.  Plumer,  the  vesting  age,    and  therefore   had  no 

M.  R.,  also  reasoned  upon  the  intention  share   upon   which    the   limitation   over 

apparent  in  the  will,  that  the  fund  should  could  operate.  This,  indeed,  was  admitted 

go  over  among  the  legatees  in  one  mass,  by  his  Honor  in  his  judgment,  but  the 

as  excluding  the  doctrine  in  the  text ;  terms   of  the  decree  are  contrary.     The 

but  the  point  did  not  arise,  as  the  de-  case  abounds  in  inaccuracies, 
ceased  person  (whose  alleged  share  was 
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Word  "share" 
held  to  com- 
prise accrued 
as  well  as 
original  share. 


Accrued  shares 
held  to  pass 
under  gift  of 
"  the  whole." 


was  a  limitation  to  survivors  and  survivor,  no  one  could  collect 
the  intent  to  be  otherwise  than  that  the  survivor  should  take 
the  whole :  but  if  the  case  had  rested  there,  I  should  have 
thought  it  difficult  to  get  over  the  objections.  But  the  strong 
part  of  the  present  case  is  the  testator's  intention  to  keep  it  as 
an  aggregate  fund  :  he  has  made  use  in  two  different  parts  of 
the  will  of  the  words  'trust  money ;'  that  expression  does  not 
apply  to  the  share  of  each  child,  but  to  the  whole  fund  in  the 
trustees'  hands,  and  takes  in  the  whole  fund  that  is  to  be  dis- 
tributed under  the  will.  The  second  place  where  he  uses  the 
expression  '  trust  money?  is  in  the  gift  over  to  the  children  of 
his  uncle;  and  though  the  expressions,  ' the  whole/  or  'all/  are 
not  used,  the  words  'trust  money'  are  tantamount  to  them." 

So,  in  the  case  of  Eyre  v.  Marsden  (q),  one  question  was, 
whether  that  portion  of  the  shares  of  grandchildren  dying  with- 
out issue,  which  had  previously  accrued  to  them  by  the  prede- 
cease of  other  objects,  passed  over  with  the  original  shares  to 
the  survivors,  or  belonged  to  their  representatives.  Lord  Lang- 
dale,  M.  R.,  while  he  admitted  the  general  rule,  considered  that 
here  the  testator  had  manifested  an  intention  that  the  accrued 
and  original  shares  should,  at  the  decease  of  his  surviving  child, 
be  distributed  together  among  one  and  the  same  class  of  objects. 
He  observed  that  the  testator  meant  that  an  aggregate  and 
previously  undivided  fund  should  be  then,  for  the  first  time, 
divided  among  a  class  in  whom  the  fund  vested  from  the  time 
of  the  testator's  death,  subject  to  a  provision  for  divestment, 
which  was  meant  to  be  applied  to  every  interest — to  the  interests 
which  accrued  in  the  grandchildren,  and  to  the  interests  which 
accrued  in  the  children  of  grandchildren. 

Again,  in  the  case  of  Sillick  v.  Booth  (r),  where  a  testator 
devised  and  bequeathed  all  his  real  estate  and  his  convertible 
personal  estate  to  trustees,  upon  trust  to  convert  the  same  into 
money,  and  thereout  to  pay  his  debts,  funeral  expenses,  and  a 
weekly  sum  to  his  wife,  and  to  divide  the  residue  of  his  said 
estate  and  effects  equally  between  and  among  his  children  J., 
M.  and  C.,  and  his  grandson  R.,  share  and  share  alike,  the 


(q)  2  Kee.  564,  [affirmed,  4  My.  & 
C.  231,  stated  ante,  658.  See  also 
Milsomv.  Awdry,  5  Ves.  465,  post,  663, 
which  turned  on  the  words  ' '  in  manner 
aforesaid."  Cursham  T.  Newland,  2 
Beav.  145.] 


(r)  1  T.  &  C.  C.  C.  121,  739.  See 
also  Leeming  v.  Sherratt,  2  Hare,  14, 
stated  ante,  654,  where  the  words  "the 
part  or  share  the  parent  so  dying  would 
have  been  entitled  to  have  "  were  held  to 
comprise  accruing  shares. 
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share  of  M.  to  be  paid  her  as  soon  after  his  decease  as  con-  CHAP.  XLVII. 
veniently  might  be ;  the  share  of  C.  to  be  paid  him  at  the  age 
of  twenty-two,  and  the  share  of  R.  at  the  age  of  twenty-one ; 
and  in  case  any  of  his  children  or  grandchildren  should  die 
before  his  or  her  said  share  should  become  so  vested  (which  was 
-construed  to  mean  payable]  as  aforesaid,  then  the  share  or  shares 
of  him,  her  or  them  so  dying  should  go  and  be  equally  divided 
among  the  survivors  and  survivor  of  them  in  equal  shares 
and  proportions  if  more  than  one,  and  if  but  one,  then  the 
whole  to  and  for  the  use  and  benefit  of  such  survivor.  J.  and 
C.  died  in  the  testator's  lifetime,  the  latter  being  under 
twenty-two.  R.  survived  the  testator,  but  died  under  twenty- 
one.  Sir  /.  K.  Bruce,  V.  C.,  held  that  the  word  "whole" 
meant  the  entire  residue,  not  the  whole  share  merely, 
and  consequently  that  the  accrued  as  well  as  the  original 
shares  devolved  to  M.  as  the  sole  survivor  of  the  four  residuary 
legatees. 

[An  ultimate  gift  over  of  the  whole  fund  upon  the  death  of  Effect  of  ulti- 
all  the  legatees  without  leaving  issue,  following  after  limitations  extends  to  in- 
to survivors  of  the  share  of  any  dying  without  leaving  issue,  not  termediate 
only  divests  the  accruing  as  well  as  the  original  shares  of  all, 
on  the  happening  of  the  prescribed  event,  but  also  implies  that 
the  accruing  shares  of  each  shall  be  carried  over  from  time  to 
time  upon  the  several  intermediate  deaths. 

Thus,  in  Doe  d.  Clift  v.  Birkhead  (s),  where  lands  were  limited 
to  the  use  of  husband  and  wife  successively  for  their  lives, 
remainder  to  their  children  as  tenants  in  common  in  tail;  "and 
in  case  one  or  more  of  such  children  should  die  without  issue, 
then  as  to  the  share  or  shares  of  him,  her  or  them  so  dying 
without  issue,  to  the  use  of  the  survivors  or  others  of  them,"  as 
tenants  in  common  in  tail ;  "  and  in  case  all  such  children  but 
one  should  die  without  issue,  or  if  there  should  be  but  one  such 
child,  then  to  the  use  of  such  surviving  or  only  child  "  in  tail, 
"  and  for  default  of  such  issue,  then "  over.  Of  eight  children 
three  died  without  issue;  and  it  was  held  that  the  word  "  share  " 
must  have  been  meant  to  include  every  interest  accruing  as 
well  as  original.  This  case  has  overruled  that  of  Edwards  v. 

[(s)  4  Exch.   110.      This  case  is  cer-  express  words,   and  not  upon  implying 

tainly  not  the  less  an  authority  for  being  limitations,  the  rule  that  estates  cannot 

a  case  upon  a  deed.     It  will  also  be  ob-  be  raised  by  implication  in  a  deed  is  not 

served,  that  the  point  under  considera-  impugned, 
tion  being  one  upon  the  construction  of 
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Sense  of  the 
word  "  share" 
in  clause  of 
accruer  en- 
larged by 
sense  of  same 
word  in  another 
clause. 


\_Alliston  (/),  in  which  Sir  J.  Leach,  upon  precisely  similar  cir- 
cumstances, came  to  a  contrary  conclusion. 

And  in  the  case  of  Douglas  v.  Andrews  (u),  where  a  testator 
gave  all  the  residue  of  his  real  and  personal  estate  equally  among 
the  children  of  his  daughter  R.;  and  in  case  any  of  them  should 
die  in  her  lifetime  leaving  issue,  then  he  gave  "  the  part  and 
parts,  share  and  shares,  and  interest  of  him,  her  or  them  so 
dying,"  to  his,  her  or  their  issue  equally.  But  in  case  any  or 
either  of  the  children  of  R.  should  die  in  her  lifetime,  or  after 
her  decease,  under  twenty-one,  without  issue,  then  he  gave  "  the 
part  and  parts,  share  and  shares,  and  interest  of  him,  her  or 
them  so  dying,  to  the  survivors,"  and  the  children  of  such  of 
them  as  should  be  dead,  as  tenants  in  common  per  stirpes. 
And  in  case  all  R/s  children  should  die  under  twenty-one  with- 
out leaving  issue,  or  in  case  R.  should  die  childless,  then  "  he 
disposed  of  all  his  said  real  and  personal  estate  "  to  the  persons 
in  the  will  mentioned.  R.  had  nine  children,  four  of  whom 
died  in  her  lifetime,  leaving  no  issue.  Sir  /.  Romilly,  M.  R., 
held,  that  the  accrued  as  well  as  the  original  shares  went 
over  to  the  survivors.  He  thought  this  might  have  resulted 
from  the  word  "  interest "  alone,  but  that  the  ultimate  gift  over 
was  quite  conclusive,  and  was  inconsistent  with  any  part  of  the 
aggregate  fund  devolving  temporarily  to  the  representatives  of 
a  deceased  child. 

Again,  the  testator  may  have  furnished  a  construction  for  the 
word  share,  as  used  in  a  clause  of  survivorship,  by  the  use  of 
the  same  word  in  another  part  of  the  will  where  there  is  less 
doubt  of  its  meaning.  Thus,  in  the  case  of  Goodman  v.  Good- 
man (v),  where  a  testator  bequeathed  his  residue  to  trustees  in 
trust,  to  pay  one-seventh  of  the  interest  to  each  of  his  seven 
children;  and  upon  the  death  of  each,  in  trust  to  pay  the 
capital  of  such  deceased  child's  share  to  his  or  her  children ; 
and,  in  case  any  of  the  testator's  said  children  should  die 
without  leaving  issue,  to  pay  and  divide  the  capital  of  such 
child's  share  equally  amongst  the  survivors  or  survivor,  and  the 
children  of  such  as  had  died,  "  in  such  manner  as  was  therein- 
before directed  concerning  the  original  shares ; "  and  the  testator 
declared,  that  if  any  of  his  said  children  should  endeavour  to 
dispose  of  his,  her  or  their  interest,  then  he  revoked  the  bequest 


[(0  4  Russ.  78.  (u)  14  Beav.  347. 

(v)  1  De  G.  &  S.  695. 
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[to  such  child  or  children,  and  directed  the  share  and  interest  of    CHAP.  XLVII. 

such  child  or  children  to  go  over  to  the  others  or  other  of  his 

said  children.    Upon  the  weight  due  to  the  presumption  against 

intestacy  (which  would  have  otherwise  ensued),  to  the  clause 

against  alienation,  and  to  the  cases  of  Milsom  v.  Awdry,  Eyre 

v.  Marsden,  and  Leeming  v.  Sherratt,  Sir  /.  K.  Bruce,  V.  C., 

held,  that  the  gift  over  to  the  survivors  comprised  accrued  shares. 

It  will  not  fail  to  be  observed,  that  the  gift  over  expressly   Remark  on 
referred  to  the  prior  gift  by  the  words  "in  such  manner,"  &c.  ;   Goodman. 
which  words  might  have  been  thought  entitled  to  some  weight 
in  the  decision.     But  the  learned  Judge  does  not  seem  to  have 
attached  any  importance  to  them  (a?),  unless  he  is  to  be  supposed 
so  to  have  done  by  his  allusion  to  the  case  of  Milsom  v.  Awdry, 
where  similar  words  were  much  relied  on. 

Where  funds  are  settled  in  trust  for  certain  persons  and  their   "  Shares" 
children,  and  in  case  either  of  such  persons  should  die  without 


leaving  children,  his  share  is  given  to.  the  survivors  and  their  accrued  shares 

children,  with  a  declaration  that  accruing  shares  shall  be  sub-  by  previous 

ject  to  the  same  trusts  as  original  shares  ;  and  the  instrument  provisions. 

then  proceeds  to  make  further  provision  with  regard   to  the 

"  share  "  of  either  of  the  same  persons  (e.  g.  to  give  power  to 

each  of  them,  in  case  he  should  leave  no  children,  to  appoint  a 

portion  of  his  "  share  "  by  deed  or  will)  ;  the  instrument  may 

be  considered  as  having,  in  the  first  place,  so  consolidated  the 

accruing  and  original  shares  as   to  render  it  unnecessary  to 

carry  on  separate  accounts  of  them;  and  the  word  "share," 

used  in  the  subsequent  provision,  may  thus  be  held  to  include 

the  whole  fund  which,  under  the  previous  trusts,  belonged  to 

either  of  the  beneficiaries  and  his  children  (y}. 

And  there  is  a  difference  between  a  gift  over  of  the  shares  of  "  Benefit  of 
any  prior  legatees  to  the  survivors,  and  a  gift  to  them  "  with  helTtTcarly 
benefit  of  survivorship."     The  latter  expression  is  very  general,  accrued  shares. 
and  may  without   impropriety  be  held  to  pervade   the  whole 
fund,  so  as  to  carry  accrued  as  well  as  original  shares  (z). 

A  peculiar  argument  was  raised  in  a  case  where  a  testatrix 
bequeathed  an  exchequer  annuity  to  each  of  her  three  children, 
A.,  B.  and  C.,  for  life  ;  and  in  case  of  the  death  of  any  of  them 

[(a)  See  particularly  S.  C.  12  Jur.  258,  S.  681. 

the  first  argument,  and  the  V.  C.'s  obser-  (z)    See  In  re  CrawhaWs  trusts,  2  Jur. 

vation  after  it.  N.  S.  892.  See  however  Vorley  v.  Richard- 

y}  See  In  re  Huichinson,  5  De  Gr  &  son,  Ib.  362,  25  L.  J.  Ch.  335. 
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Express  pro- 
vision in  one 
limitation  to 


[leaving  children,  the  annuity  of  him  or  her  so  dying  to  be 
equally  divided  between  such  children ;  but  in  case  of  the  death 
of  either  of  them  without  issue,  then  the  annuity  of  him  or  her 
so  dying  to  go  to  the  survivors  or  survivor  equally ;  and  in  case 
of  the  death  of  all  without  issue,  as  aforesaid,  then  over.  A. 
died  without  leaving  children,  and  then  B.  died  leaving  children; 
and  it  was  contended,  that,  although,  as  B.  left  children,  his 
original  share  could  not  go  over,  yet  that  his  portion  of  the 
share  which  accrued  to  him  on  the  death  of  A.  went  over  to  C., 
the  last  survivor:  but  Sir  R.  P.  Arden,  M.  R.,  decided  that 
such  portion  belonged  to  B/s  administrator  (a).] 

It  may  be  observed,  that  upon  a  principle  very  similar  to  that 
which  governs  the  preceding  cases,  if  original  shares  are  given 
expressly  for  life,  and  accruing  shares  indefinitely  (which  of 
course  carries  the  absolute  interest),  the  latter  are  not  con- 
sidered as  impliedly  subject  to  the  restriction  in  point  of  interest 
imposed  on  the  original  shares  (b)  ;  for  although  it  is  highly 
probable  that  the  testator  had  the  same  intention  in  regard  to 
the  accruing  and  the  original  shares,  yet  this  is  not  so  clear  as 
to  amount  to  what  the  law  deems  a  necessary  implication  (c). 
[But  in  the  case  of  Milsom  v.  Awdry  (d),  the  gift  to  the  sur- 
vivors, being  expressly  "  in  manner  aforesaid,"  was  held  to  be 
thereby  made  subject  to  the  same-  terms,  restrictions  and 
limitations  over  as  the  original  shares.] 

So,  where  a  testator  limits  an  estate  to  three  or  more  objects, 
subject  to  many  provisions,  with  a  devise  over  of  the  whole  in 
case  of  the  death  of  any  one  to  the  survivors,  expressly  subject 
to  the  provisions  contained  in  the  original  gift,  and  goes  on  to 
limit  the  property  in  case  of  the  death  of  any  of  such  survivors 
to  the  remaining  survivors  or  survivor,  but  does  not  repeat  the 
qualifying  words,  it  has  been  held  that  a  similarity  of  intention 
is  not  to  be  implied  in  regard  to  the  last  limitation. 

Thus,  in  the  case  of  Georges  v.  Georges  (e),  where  the  testator 
gave  the  residue  of  his  estate,  both  real  and  personal,  to  trustees, 


[(a)  Vandergucht  v.  Blake,  2  Yes.  j an. 
534.] 

(b)  Vandergucht  v.  Blake,  2  Ves.  jun. 
534  ;  [Ranelagh  v.  Ranelagh,  4  Beav. 
419;  V/arev.  Watson,  7  D.  M.  &  G. 
248.  See  also  Milsom  v.  Awdry,  5  Ves. 
465.]  But  in  Doe  d.  Gigg  v.  Bradley, 
16  East,  399,  Lord  EUenborough  cut 
down  the  gift  of  a  leasehold  house  to  sur- 
vivors indefinitely  to  an  interest  for  life, 


on  no  other  ground,  it  would  seem,  than 
that  words  of  limitation  were  used  in  the 
original  gift,  not  in  the  gift  to  survivors, 
which  has  not  in  general  been  considered 
as  affording  more  than  conjecture.  The 
will  certainly  was  very  obscure. 

(e)  As  to  what  is  and  is  not  such,  see 
also,  ante,  Vol.  I.  p.  490. 

[(d)  5  Ves.  465,  stated  ante,  649.] 

(e)  Hayes's  Inquiry,  52. 
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in  trust  to  keep  the  same  together  till  the  1st  day  of  January,  OHAP.  XLVII. 
1804,  and  till  that  period  to  dispose  of  the  profits  for  the  benefit  survivors  not 
of  his  daughter  and  granddaughters  as  therein  directed;  and  j^J^J^ 
then  as  to  the  final  disposition  of  the  rest  and  residue  of  the  an  ulterior 
estate,  he  declared  that  all  such  parts  thereof  as  consisted  of 


real  estates,  slaves,  &c.,  should  be  upon  further  trust,  that  his  same  subject 

said  trustees  should  immediately  after  the  arrival  of  the  period  former  objects. 

aforementioned  divide  the  same  into  three  equal  parts  or  shares, 

to  and  for  the  separate  use  and  benefit  of  his  daughter  F.,  his 

granddaughter  R.,  and  his  granddaughter  S.,  whom  he  thereby 

willed  and  ordained  to  be  his  residuary  devisees  and  legatees  in 

manner  and  form  following  (that  is  to  say),  &c.     The  testator 

then  proceeded  to  declare  the  trusts  of  the  respective  thirds  in 

favour  of  his  daughter  and   granddaughters  respectively,  and 

their  respective  children,  with  a  proviso  that  if  one  of  his  three 

residuary  devisees  should  die  before  the  period  should  arrive  for 

making  the  division  without  issue,   or  leaving  issue  and  such 

issue  should  die  before  that  period,  then  the  division  should  be 

made  between  the  survivors  of  his  said  residuary  devisees  afore- 

named, agreeable  to  the  same  directions,  and  subject  to  the  same 

terms,  limitations  and  restrictions  as  were  thereinbefore  expressed 

and  declared,  and  that  in  the  same  manner  as  if  all  three  of  his 

said  residuary  legatees  and  devisees  were  then  alive  ;  and  if  two 

of  them  should  depart  this  life  before  the  arrival  of  such  period 

without  issue  then  living  as  aforesaid,  then  he  declared  it  to  be 

his  further  will  and  desire  that  the  whole  should  be  in  trust,  and 

to  and  for  the  use  of  the  survivor  or  her  issue  living  at  the  period 

aforesaid.    F.  and  S.  died  before  the  1st  of  January,  1804,  with- 

out issue  then  living;  but  R.  was  living  at  that  period.     The 

question  was,  whether  the  will  was  to  be  read  as  if  the  qualifying 

words,  "  agreeable  to  the  same  directions,  and  subject  to  the 

same  terms,  limitations/'  &c.,  which  occurred  after  the  gift  to 

the  two  surviving,  had  also  been  inserted  after  the  gift  to  the 

one  surviving.     It  was  contended   that  necessary  implication 

does  not  mean  only  what  arises  from  force  of  language  or  plain 

logical  conclusion,  but  that  in  a  moral  sense,  and  not  in  a 

grammatical  sense,  it  is  when  there  exists  so  strong  a  proba- 

bility of  intent  that  it  would  be  irrational  to  draw  a  contrary 

inference.    But  Lord  Eldon,  after  great  consideration,  held  that 

the  words  of  the  will  did  not  raise  a  necessary  inference,  that 

the  gift  of  the  whole  to  the  one  surviving  was  intended  to  be 
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subject  to  the  same  limitations  as  the  share  which  that  survivor 
would  have  taken  on  a  division  between  the  three,  or  the  two, 
would,  by  the  express  words  of  the  will,  have  been  subject  to, 
and  that  such  a  construction  would  be  mainly  founded  on 
conjecture. 

The  principle  that  restrictions  or  qualifications  applied  to 
original  shares  are  not,  by  necessary  inference,  to  be  extended 
to  accruing  shares,  is  further  illustrated  by  the  case  of  Gibbons 
v.  Langdon  (/),  where  a  testator  bequeathed  2,800/.  stock,  in 
trust  for  his  wife  for  life,  and  at  her  decease  to  be  equally 
divided  between  his  three  sons  and  daughter,  the  interest  of  his 
daughter's  share  to  be  paid  to  her  for  life,  and  at  her  decease 
the  said  share  to  be  equally  divided  among  her  children  living 
at  the  testator's  decease  at  the  ages  therein  mentioned.  If  his 
daughter  had  no  children  living  at  her  decease,  her  share  to  be 
equally  divided  among  such  of  his  sons  who  were  then  living, 
or  their  issue  ;  but  if  any  of  his  said  sons  and  daughter  should 
die  before  his  said  wife  and  without  leaving  any  issue,  such  share 
or  shares  to  be  equally  divided  among  his  other  children ;  but  if  all 
his  children  should  die  without  issue  before  his  said  wife,  then 
to  his  next  of  kin.  One  of  the  sons  died  in  the  lifetime  of  the 
wife  and  without  issue,  and  the  question  was,  whether  the  share 
of  the  daughter,  in  her  deceased  brother's  share,  was  subject  to 
the  trusts  affecting  her  original  share.  Sir  L.  Shadwell,  V.  C., 
decided  in  the  negative,  his  Honor  observing,  that  it  would  be 
nothing  but  conjecture  if  he  were  to  say  that  the  testator  meant 
his  daughter  to  take  her  accruing  share  with  the  same  limita- 
tions over  to  her  children  as  her  original  share  was  subject  to. 

Upon  the  same  principle  it  is  clear  that,  where  the  subject  of 
gift  is  disposed  of  among  the  original  objects  in  unequal  shares, 
there  is  no  necessary  inference,  in  the  absence  of  any  declared 
intimation  of  intention  to  assimilate  the  accruing  to  the  original 
shares,  that  the  survivors  are  to  take  accruing  shares  in  the 
same  relative  proportions  (g] .  [Neither  will  words  creating  a 
tenancy  in  common  in  a  gift  of  original  shares  be  extended  by 
implication  to  accrued  shares  (h).  But  in  Eyre  v.  Marsden  (i), 
it  followed  from  the  construction  put  on  the  will  by  iiordLang- 


(/)  6  Sim.  260. 

(y)   Walker  v.   Main,  1  J.   &  W.   1, 
stated  post. 

[(h)  Jones  v.  Hall,  16  Sim.  500;  Leigh 


v.  Mosley,  14  Beav.  605. 

(i)  2  Kee.  564,  ante,  658  ;  not  ap- 
pealed from  on  this  point,  4  My.  &  C. 
231.] 
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[dale,  M.  K,  that  the  interest  of  F.  M.  in  the  accrued  shares  CHAP.  XLVH. 
should  be  in  proportion  to  his  interest  in  the  original  shares.] 

But  here  it  is  proper  to  observe,  that  though  a  departure  from  Effect  where 

the  ordinary  rules  of  construction,  for  the  purpose  of  bringing  <iuallficafcion  1S 

'  eo    necessary  to 

a  devise  or  bequest  within  due  limits,  is  not  an  acknowledged  validity  of  gift 
principle  of  construction,  indeed  is  always  professedly  discarded; 
yet  it  is  impossible  to  deny  that,  where  the  bequest  of  the  accru- 
ing shares  would  be  void  for  remoteness,  unless  the  qualifications 
applied  in  terms  to  the  original  shares  are  extended  to  such 
accruing  shares,  the  Courts  have  lent  a  more  willing  ear  to  such 
construction  than  the  preceding  cases  prepare  us  to  expect.  An  Gift  of  accrued 
example  of  this  occurs  in  the  case  of  Trickey  v.  Trickey  (j), 


where  a  testator  bequeathed  the  residue  of  his  personal  estate  to  grafting 

trustees  in  trust  for  his  daughter,  and  after  her  decease  for  all  qualification 

and  every  the  child  or  children  of  his  daughter,  share  and  share  expressly 

alike,  when  they  should  respectively  attain  twenty-one,  with  original  shares. 

maintenance  in  the  mean  time;  and  in  case  any  of  the  said 

children  should  die  under  twenty-one,  and  leave  one  or  more 

child  or  children  who  should  survive  the  testator's  daughter  and 

live  to  attain  twenty-one,  such  child  or  children  to  be  entitled 

to  his  or  their  parent's  share  ;  provided  also,  that  in  case  any 

child  or  children  of  his  daughter  should  die  before  attaining 

twenty-one,  the  share  or  shares  of  such  child  or  children  should 

go  to  the  survivor  or  survivors,  and  the  issue  of  any  deceased 

child  or  children  who  should  marry  and  die  under  twenty-one, 

to  be  equally  divided  between  them  if  more  than  one  ;  the  issue 

of  any  deceased  child  or  children  to  stand  in  the  place  of  the 

parent  or  parents,  with  a  limitation  over,  provided  there  should 

be  no  child  of  his  daughter,  or,  there  being  any  such,  no  one  of 

them  should  live  to  attain  twenty-one,  nor  leave  any  issue  who 

should  live  to  attain  that  age. 

By  a  codicil  the  testator  willed  that,  on  failure  of  children 
and  grandchildren  of  his  daughter,  as  in  his  will  was  expressed, 
his  bank  stock,  &c.,  should  be  transferred  to  certain  relations. 
It  was  contended  that  the  testator's  intention  was  that  all  such 
grandchildren  of  his  daughter  as  should  attain  twenty-  one 
should  take  a  vested  interest,  and  that  the  limitation  over,  which 
was  to  take  effect  only  upon  failure  of  such  grandchildren,  was 
too  remote  ;  but  Sir  J.  Leach,  M.  R.,  observed,  that  it  was 

(j)  3  My.  &  K.-560. 
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grandchildren,  who,  by  the  former  clause,  were  to  take  their 
parent's  original  share,  should  take  that  portion  of  the  share 
which  accrued  by  the  death  of  another  child  of  the  daughter 
without  leaving  issue,  and  which  their  deceased  parent,  if  living, 
would  have  taken,  namely,  the  grandchildren  only  who  should 
survive  the  daughter.  If  the  prior  gifts  were  only  in  favour  of 
grandchildren  who  should  survive  the  daughter,  the  gift  over 
must  be  intended  to  take  effect  upon  the  failure  of  the  former 
gifts. 

Survivorship          [It  should  also  be  observed  that  if  there  be  a  gift  to  several 
(but  not  a11)  of  a  class  (as  children)  with  a  gift  over  in  case  of 


than  the  origi-  the  death  of  any  to  "  the  surviving  children,"  all  the  children 
will  be  included  in  the  latter  gift  and  not  those  only  who 
partake  of  the  original  gift  ;  and  that  too,  although  those  who 
do  not  so  partake  are  otherwise  provided  for  (#).] 

To  what  period  HI-  Another  question  which  arises  under  gifts  to  survivors 
survivorship  is,  whether  they  mean  survivors  indefinitely  or  survivors  at  some 
specific  point  of  time.  Where  the  objects  are  tenants  in  common, 
it  was  for  a  long  period  considered  that  indefinite  survivorship 
being  inconsistent  with  a  tenancy  in  common,  some  period  was 
to  be  found  to  which  the  words  of  survivorship  could  be  referred. 
This  reasoning,  however,  is  obviously  inconclusive  ;  for  although 
survivorship  is  not  incident  to  a  tenancy  in  common,  yet  there 
is  no  inconsistency  between  a  tenancy  in  common  and  an  express 
limitation  to  survivors  (/)  .  The  testator's  intention  that  the 
property  shall  devolve  to  the  survivors  is  better  effected  by  an 
express  gift  to  them  than  by  a  joint  tenancy,  the  survivorship 
which  is  incidental  to  the  latter  being  liable  to  be  defeated  by  a 
severance  of  the  tenancy. 

Where  the  gift        In  seeking  for  a  period  to  which  the  words  of  survivorship 

is  immediate.     CQVL\d.  be  referred,  the  obvious  rule  where  the  gift  took  effect  in 

possession,  immediately  on  the  testator's  decease,  was  to  treat 

these  words  as  intended  to  provide  against  the  death  of  the 

objects  in  the  lifetime  of  the  testator,  the  devise  affording  no 


[(k)  Carver  v.    Burgess,     18    Beav.  tenancy,  is  considered  as  merely  expres- 

541.]  give  of  the  jus  accrescendi  which  is  inci- 

(l)  See  judgment  in  Doe  d.  Borwell  v.  dent  to  such  a  devise.  See  Doe  v.  Sotheron, 

Abey,  1  M.   &  Sel.  428.      Sometimes  a  2  B.  &  Ad.  628. 
gift  to  survivors,    accompanying  a  joint 
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other  point  of  time  to  which  they  could  be  referred ;  accordingly     QHAP.  XLYH. 
we  find  this  to  be  the  established  construction. 

Thus,  in  the  case  of  Lord  Bindon  v.  Earl  of  Suffolk  (m),  where  Survivorship 
a  testator  bequeathed  20,000/.  (due  to  him  from  the  crown)  to 
his  five  grandchildren,  share  and  share  alike,  equally  to  be 
divided  between  them,  and  if  any  of  them  died,  to  the  survivors 
and  survivor  of  them ;  Lord  Cowper  said,  that  by  the  first  words 
it  was  very  plain  that  the  legatees  were  tenants  in  common, 
and  by  the  subsequent  words  it  must  be  intended,  if  any  of 
them  should  die  in  the  lifetime  of  the  testator. 

This  decree,  however,  was  reversed  in  the  House  of  Lords,  on 
the  ground  that  the  words  in  question  referred  not  to  the  death 
of  the  testator,  but  to  the  time  of  receiving  the  money,  which 
was  a  debt  due  from  the  crown  of  rather  a  desperate  nature ; 
but  the  principle  of  Lord  Cowper's  decision  has  since  been 
repeatedly  recognized  (n) . 

The  more  recent  case  of  Smith  v.  Horlock  (o)  presents  an 
instance  of  a  similar  construction  in  reference  to  real  estate. 
A  testator  gave  all  his  real  and  personal  property  to  be  equally 
divided  between  his  two  children  and  to  the  longest  liver,  in 
fee-simple  (there  were  some  intervening  words,  which  are 
immaterial  to  the  point  in  question) ;  and  it  was  held,  that  one 
child  who  alone  survived  the  testator  took  the  whole. 

[And  the  charging  of  a  general  fund  with  the  payment  of  Notwitbstand- 
certain  life  annuities,  subject  to  which  the  fund  is  bequeathed  Of "annuities. 
to  the  "  surviving"  children  of  A.,  would  probably  be  held  not  to 
vary  the  construction :  and  the  fund  would  vest  in  possession  in 
such  children  as  survived  the  testator,  subject  only  to  the  par- 
ticular charges  (j»)]. 

Where,  however,  the  gift  was  not  immediate  (i.  e.  in  posses-  Where  gift  not 
sion),  there  being  a  prior  life  or  other  particular  interest  carved  imme( 
out,  so  that  there  was  another  period  to  which  the  words  in 
question  could  be  referred,  the  point  was  one  of  greater  difficulty. 

(m)  1  P.  W.  96.     But  see  Hawes  v.  (n)  See  Roebuck  v.  Dean,  2  Ves.  jun. 

Hawes,    1  Wils.  165,  3  Atk.  523,  where  267;  Russell  v.  Long,  4  Ves.  553;  [Mass 

the  testator  devised  an  estate  to  his  four  v.  Russell,    Taml.    18  ;   Clark  v.   Lub- 

younger  children  in  fee  as  tenants  in  com-  bock,  1  Y.  &  C.  C.  C.  492  ;  Ashford  v. 

mon,    and   not    as   joint  tenants,    with  Haines,  21  L.  J.  Ch.  496.] 

benefit  of  survivorship  ;  and  Lord  Hard-  (o)  7  Taunt.  129  ;  but  see  Barker  v. 

wicke   held,    that  inasmuch   as  personal  Giles,    2    P.  W.    280,   post ;    Blisset  v. 

estate  was  bequeathed  to  them,   with  a  Cranwell,  1  Salk.  226  ;  Doe  d.  Borwett 

limitation  to  the  survivor,  if  any  of  them  v.  Abey,  1  M.  &  Sel.  428,  post. 

died  under    age    and   unmarried,    the  [(p)  See  Lill  v.   Lill,  23  Beav.    446  ; 

devise  of  the  real  estate  was  to  receive  and  an  analogous  point,   ante,  pp.   144, 

the  same  construction.  145.] 
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death  of  the 
testator ; 


to  the 

death  of  the 
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In  these  cases,  indeed,  as  well  as  in  those  of  the  other  class,  the 
Courts  for  a  long  period  uniformly  applied  the  words  of  sur- 
vivorship to  the  death  of  the  testator,  on  the  notion  (as  already 
observed)  that  there  was  no  other  mode  of  reconciling  them 
with  the  words  of  severance  creating  a  tenancy  in  common. 
The  weight  ascribed  to  this  argument,  however,  was  still  more 
extraordinary  in  these  than  in  the  former  cases ;  for,  even  if 
indefinite  survivorship  were  inconsistent  with  a  tenancy  in  com- 
mon (but  which  it  clearly  was  not),  yet  surely  there  could  be 
no  incongruity  between  such  an  interest  and  a  limitation  to  the 
survivors  at  a  given  period;  nevertheless,  decision  rapidly 
followed  decision,  in  which,  on  reasoning  of  this  kind,  sur- 
vivorship was  held,  in  cases  of  this  sort,  to  refer  to  the  period 
of  the  testator's  decease. 

One  of  the  first  of  these  cases  is  Stringer  v.  Phillips  (q), 
where  100/.  was  bequeathed  to  five  persons  at  the  decease  of 
testator's  sisters  L.  and  C.  (r),  equally  to  be  divided  between 
them,  and  the  survivors  and  survivor  of  them  ;  and  if  A.,  one  of 
the  five,  died  before  marriage,  her  share  to  go  over  to  another ; 
and  it  was  decreed  that  they  took  this  100/.  as  tenants  in 
common,  and  that  the  limitation  to  the  survivors  must  be  con- 
strued to  be  inserted  to  give  it  to  such  as  were  the  survivors  at 
the  death  of  the  testator,  and  to  prevent  a  lapse. 

So,  in  Rose  d.  Vere  v.  Hill  (s},  where  the  testator  devised  his 
lands  to  his  wife  for  life,  and  after  her  decease  to  his  five 
children  (naming  them),  and  the  survivors  and  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants ; 
Lord  Mansfield,  and  the  other  Judges  of  the  King's  Bench, 
held  that  these  words  were  inserted  to  carry  the  property  to  the 
survivors,  in  case  of  the  death  of  any  of  the  devisees  in  the 
devisor's  lifetime,  and  that  they  took  as  tenants  in  common. 

Again,  in  Wilson  v.  Bayly  (f),  where  a  testator  bequeathed 
certain  leasehold  estates,  in  the  event  of  his  two  sons  dying 
unmarried,  and  in  case  neither  of  them  should  have  issue,  to 
his  three  daughters,  and  the  survivors  and  survivor  of  them,  and 
their  assigns,  as  tenants  in  common,  and  not  as  joint  tenants. 


(q)  1  Eq.  Ca.  Ab.  293  ;  but  see  1 
Cox's  P.  W.  97,  n. 

(r)  It  is  probable  these  persons  were 
legatees  for  life,  but  it  does  not  appear  in 
the  note  extracted  by  Mr.  Cox.  In  Eq. 


Ca.  Ab.  the  legacy  is  inaccurately  stated 
as  given  immediately  to  the  five  legatees. 

(s)  3  Burr.  1881. 

(0  3  B.  P.  C.  Toml.  195. 
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It  was  contended,  on  the  one  hand,  that  the  words  of  survivor-  CHAP.  XLVII. 
ship  were  intended  to  give  estates  to  such  of  them  as  should  be 
living  when  the  contingency  happened,  who  were  then  to  take 
as  tenants  in  common ;  but  the  House  of  Lords,  reversing  a 
decree  of  the  Irish  Chancery,  adjudged,  that  each  of  the 
daughters  surviving  the  testator  took  a  vested  interest  in  one- 
third  share,  which  on  her  death  before  the  contingency  happened 
was  transmissible  to  her  representatives.  It  is  evident,  there- 
fore, that  the  House  considered  the  words  of  survivorship  to 
refer  to  the  death  of  the  testator. 

So,  in  Roebuck  v.  Dean  (u),  where  a  testatrix  bequeathed  cer-  to  the 

tain  stock  in  the  funds  in  trust  for  her  niece  for  life,  and,  after  testatrix ; 
her  decease,  directed  that  it  should  be  equally  divided  among 
her  (testatrix's)  brother  and  four  sisters,  and  in  like  manner  to 
the  survivors  or  survivor  of  them ;  Lord  Loughborough  held  that 
these  words  referred  to  survivors  at  the  death  of  the  testatrix 
(being  introduced  to  prevent  a  lapse),  and  not  to  the  death  of 
the  niece. 

Down  to  this  period  the  decisions  are  uniform  in  referring  Survivorship, 
survivorship  to  the  death  of  the   testator.      In  the  interval,  referable^ 
however,  between  the  last  and  the  next  case,  a  doctrine  was 
broached   in   Brograve  v.    Winder  (v)}    also   decided   by   Lord 
Loughboroughj  which   made   a   considerable   inroad  upon  this 
rule  of  construction ;  but  as  it  will   be  more   convenient  to 
reserve  these  cases  for  future  consideration  as  a  separate  class, 
we  now  proceed  with  the  decisions  on  the  general  rule. 

Of   these   cases,  the  next  is  Perry  v.   Woods  (w),  where   a  to  the 

testator  gave  1,500/.  Old  South  Sea  Annuities,  upon  trust  to 
pay  the  interest  or  dividends  to  A.  for  life,  and  after  her  decease 
to  B.  for  life,  and  after  his  decease  to  transfer  the  principal  to 
C.,  D.  and  E.,  in  equal  shares  and  proportions,  and  to  the 
survivor  or  survivors  of  them  who  should  be  living  at  their 
decease.  He  gave  another  sum  of  stock  to  a  different  person 
for  life,  with  a  similar  ulterior  gift  among  these  persons  and 
the  survivors.  He  then  gave  another  sum  of  1,500/.  Old  South 
Sea  Annuities  to  E.  for  life,  and  after  her  decease  to  and  among 
her  children,  to  be  paid  them  at  twenty- one ;  and  in  case  E. 
should  die,  and  leave  no  child  or  children,  he  directed  his 

(u)  2  Ves.  jun.  265.     As  to  this  case,       Leach's  in  Cripps  v.  Wolcotl,  4  Mad.  15, 
see  Sir  W.  Grants  judgment  in  Halifax      post,  p.  675. 
v.    Wilson,    16  Ves.    171  ;    and  Sir  /.  (v)  2  Ves.  jun.  634. 

(w)  3  Ves.  204. 

x  x  2 
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survivors  at 
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"With  benefit 
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executors  to  pay  the  principal  unto  C.  and  D.,  share  and  share 
alike,  or  to  the  survivor  of  them.  Sir  7?.  P.  Arden,  M.  R.,  held, 
that  C.  and  D.  surviving  the  testator  were  entitled  to  the  1,500/. 
as  tenants  in  common.  He  thought  that  he  was  precluded 
from  adopting  any  other  construction  by  the  case  of  Stringer  v. 
Phillips  (x)y  there  being  no  single  circumstance  of  distinction, 
except  that  in  some  particular  cases,  as  to  other  legacies,  the 
testator  had  referred  survivorship  to  the  time  of  division. 

Sir  W.  Grant,  however,  seems  to  have  considered  that  this 
circumstance  favoured  the  construction  adopted;  for(y),  in 
allusion  to  Perry  v.  Woods,  he  said,  "  Where  the  testator  meant 
the  survivorship  to  refer  to  the  death  of  the  tenant  for  life,  he 
expressly  declared  that  intention  in  two  instances,  and  the 
omission  of  that  reference  in  another  instance  is  an  indication  of 
a  different  intention  "  (z) . 

Again,  in  Maberty  v.  Strode  (a),  the  words,  "  with  benefit  of 
survivorship/'  were  held  to  contemplate  the  death  of  any  of  the 
objects  in  the  lifetime  of  the  testator.  A  testator  devised  his 
real  estate  to  trustees,  to  sell  and  invest  the  produce  with  his 
personal  estate,  in  trust  for  his  son  S.  for  life,  and  after  his 
decease  for  his  children.  But  in  case  his  son  should  die  unmar- 
ried and  without  issue,  or  they  should  die,  being  sons,  before 
twenty-one,  or  being  daughters,  before  twenty-one  or  marriage, 
then  in  trust  to  transfer  such  funds  unto  his  (testator's) 
nephews  W.  and  J.,  and  unto  his  niece  C.,  in  equal  proportions, 
share  and  share  alike,  his,  her  and  their  issue,  or  the  issue  of 
either  of  them,  to  take  their  parent's  share,  with  benefit  of  sur- 
vivorship to  his  nephews  and  niece.  The  question  was,  whether 
these  words  referred  to  survivorship  at  the  death  of  the  testator 
or  of  the  son.  Sir  jR.  P.  Arden,  M.  R.,  held,  that  they  referred 
to  survivorship  at  the  death  of  the  testator,  being  introduced  to 
prevent  a  lapse  (b). 

It  is  remarkable,  however,  that  the  same  learned  Judge,  in 

(x)  Ante,  674.  [But  as  neither  C.  nor 
D.  survived  E.,  there  was  no  necessity  to 
resort  to  the  authority  of  the  dictum  (for 
all  the  legatees  having  survived  the  tes- 
tator's sisters,  it  was  only  a  dictum)  in 
Stringer  v.  Phillips ;  for  upon  the  prin- 
ciple of  Harrison  v.  Foreman,  and  cases 
of  that  class,  stated  ante,  Vol.  I.  p.  785, 
the  decision  must  have  been  the  same, 
although  the  survivorship  had  been  re- 
ferred to  the  time  of  E.'s  death.  Sir  R. 
P.  Arden? s  remarks,  addressed  to  this 


of  circumstances  in  Mdberly  v. 
Strode,  viz.  that  on  the  latter  construc- 
tion a  total  intestacy  would  be  occasioned, 
are  inconsistent  with  those  cases.] 

(y)  See  Newton  v.  Ayscough,  19  Ves. 
537. 

(z)  But  see  Daniell  v.  Daniell,  6  Ves. 
297,  post. 

(a)  3  Ves.  450. 

(b)  But  see  Gibbs  v.  Fait,  8  Sim.  132, 
post,  where  a  different  construction  was 
given  to  a  similar  expression. 
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Russell  v.  Long  (c),  inclined  to  hold  words  of  survivorship  to    CHAP.  XLVII. 
refer  to  the  death  of  the  tenant  for  life,  not  to  that  of  the 
testator,  observing  that  the  latter  construction  was  unnatural, 
and  was  not  to  be  adopted  if  any  other  could  be, — a  doctrine 
which  it  is  difficult  to  reconcile  with  Perry  v.  Woods. 

The  next  case  in  the  series  is  Brown  v.  Bigg  (d),  where  a  Survivorship 
testator  bequeathed  the  interest  of  his  stock  in  the  funds  to  his  de?tT<rf  testa 
wife  for  life,  provided,  that  if  she  married  again  she  should  be  tor. 
entitled  to  one  moiety  only  of  the  interest,  the  other  moiety  to 
be  applied  to  the  use  of  the  testator's  nephews  and  nieces 
"  after  mentioned,  in  manner  and  proportions  therein  ex- 
pressed;" and,  as  to  the  residue  of  his  personal  estate,  and 
the  produce  of  some  real,  he  gave  the  interest  to  his  wife  for 
life,  under  the  like  restrictions  as  before  in  case  of  a  second 
marriage,  and  after  the  decease  of  his  said  wife  without  issue 
by  him,  the  testator  left  the  whole  of  his  personal  estate  to  his 
several  nephews  and  nieces  after  named,  viz.  A.,  B.  and  C., 
and  the  four  children  of  D.,  to  be  divided  amongst  them  and  the 
survivors  of  them,  share  and  share  alike.  A.  having  died  in  the 
lifetime  of  the  widow,  her  personal  representatives  claimed  her 
share  as  vested  at  the  decease  of  the  testator;  and  Sir  W.  Grant 
so  decreed,  though  during  the  argument  he  observed,  that  the 
general  leaning  of  the  Court  is  against  construing  the  words  of 
survivorship  to  relate  to  the  death  of  the  testator,  if  any  other 
period  can  be  fixed  upon,  the  testator  generally  supposing  the 
legatee  will  survive  him.  If  he  intended  his  wife  to  have  the 
whole  for  life,  the  probable  conclusion  was,  that  he  meant  the 
time  of  division. 

In   explanation  of  the   seeming   inconsistency  between  his  gir  w.  Grant's 
remarks   during   the   argument   and    his    decree,   his    Honor  r®mark  on 
observed,  on  a  subsequent  occasion  (e)}  that  he  "  found   the  Bigg. 
result  of  the  authorities,  contrary  to  what  had  fallen  from  the 
Court  during  the  argument,  founded  upon  what  Lord  Alvanley 
had  said  in  one  of  the  cases ;  and  that  in  a  great  majority  of 
them  survivorship  had  been  referred  to  the  period  of  the  testator's 
death.)} 

.  This  seems  to  be  the  latest  case  in  which  the  construction,  Survivorship 
which  reads  words  of  survivorship  as  referring  to  the  period  of  T*fer™&  io 
the  testator's  death,  has  been  applied  to  bequests  of  personal  tator. 

(c)  4  Ves.  551.  (d)  7  Ves.  279. 

(e)  Shergold  v.  JBoone,  13  Yes.  375. 
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estate.  Examples,  however,  of  its  application  to  devises  of  real 
estate  occur  in  several  subsequent  cases :  as  in  Garland  v. 
Thomas  (/),  where  the  devise  was  to  R.  C.  for  life,  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  his  daughters  in 
tail,  remainder  to  the  testator's  niece  S.,  and  his  two  nieces  E. 
and  A.,  and  the  survivor  and  survivors  of  them,  and  the  heirs  of 
the  body  of  such  survivor  or  survivors,  as  tenants  in  common, 
and  not  as  joint  tenants :  and  for  want  of  such  issue  over :  and 
Sir  James  Mansfield  and  the  Court  of  Common  Pleas,  on  the 
authority  of  Bindon  v.  Suffolk  (g}}  Stringer  v.  Phillips  (h),  and 
Rose  v.  Hill  (i),  held,  that  the  limitation  to  the  survivors  was 
intended  to  provide  for  the  event  of  the  death  of  any  of  the 
devisees  in  the  testator  s  lifetime,  and  that  all  surviving  the 
testator  took  as  tenants  in  common.  [It  is  observable,  how- 
ever, that  the  only  point  really  decided  was,  that  the  testator 
did  not  intend  an  indefinite  survivorship;  for  all  the  three 
nieces  survived  R.  C.,  who  died  without  issue ;  so  that  whether 
the  death  of  the  testator,  or  of  R.  C.  so  dying,  were  the  period 
to  which  survivorship  was  referable,  was  immaterial  to  the 
determination  of  the  case.] 

So,  in  Edwards  v.  Symons  (j),  where  a  testator  devised  certain 
lands,  which  he  was  entitled  to  on  the  death  of  his  mother,  to 
trustees,  upon  trust  to  receive  arid  apply  the  rents  for  the  main- 
tenance, education,  and  advancement  of  his  six  children  (naming 
them),  and  immediately  on  E.  (the  youngest  of  the  children) 
attaining  twenty-one  years,  then  he  devised  the  said  premises 
to  his  said  six  children,  and  the  survivors  and  survivor  of  them, 
their  heirs  and  assigns,  for  ever,  to  hold  as  tenants  in  common, 
and  not  as  joint  tenants.  By  a  codicil  the  testator  extended 
the  devise  to  another  child.  Five  of  the  children  survived  the 
testator,  of  whom  one  died  before  E.  attained  twenty-one;  and 
it  was  held  that  one-fifth  share  descended  to  his  heir-at-law,  the 
Court  being  of  opinion  that  the  words  of  survivorship  referred 
to  the  death  of  the  testator,  and  not  to  the  period  of  E/s 
attainment  to  twenty-one. 

In  both  the  preceding  cases  it  will  be  observed,  the  devise 
was  to  individuals  nominatim.  But  in  the  more  recent  case  of 
Doe  d.  Long  v.  Prigg  (k),  the  applicability  of  the  construction 


(/)  1  B.  &  P.  N.  R.  82. 
(g)  Ante,  673. 
(h)  Ante,  674. 


(i)  Ante,  674. 
(j)  6  Taunt.  213. 
(k)  8B.  &Cr.  231. 
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to  a  devise  to  a  class  came  under  consideration.  The  testator  CHAP.  XLVII. 
devised  real  estate  to  his  mother  for  life,  and  after  her  death  to 
his  wife  for  life,  and  from  and  after  the  decease  of  his  mother 
and  wife,  he  gave  and  bequeathed  all  the  above-mentioned  pre- 
mises unto  the  surviving  children  of  J.  and  W.,  and  to  their 
heirs  for  ever;  the  rents  and  profits  to  be  divided  between  them 
in  equal  proportions.  The  question  was,  to  what  period  the 
words  "  surviving  children  "  referred ;  Mr.  Justice  Bayley  (who 
delivered  the  judgment  of  the  Court)  said, — "The  testator's 
death  is  in  this  case  so  much  the  more  rational  period,  so  much 
the  more  likely  to  have  been  intended,  and  falling  in,  as  it  does, 
with  the  rule  of  law  for  vesting  estates  as  soon  as  they  may, 
instead  of  leaving  them  contingent,  that  we  are  of  opinion  that 
the  estate  here  vested  in  remainder  immediately  upon  the 
testator's  death,  in  the  then  children  of  J.  and  W." 

This  case  closes  the  long  series  of  authorities  in  favour  of  the  Remarks  upon 
construction  in  question,  which  might  seem  to  have  established, 
if  reiterated  adjudication  could  settle  any  point,  that  a  gift  to 
several  objects  as  tenants  in  common,  and  the  survivors  and 
survivor  of  them,  vested  the  subject  of  gift  absolutely  in  the 
objects  living  at  the  death  of  the  testator,  the  words  of  survivor- 
ship being  referable  to  that  period.  The  sequel  will  serve  to 
shew  that  no  rule  of  construction,  however  sanctioned  by 
repeated  adoption,  is  secure  of  permanence,  unless  founded  in 
principle ;  for  to  the  inadequacy  of  the  grounds  upon  which  the 
rule  was  established  may,  it  is  conceived,  be  ascribed,  not  only 
the  frequent  agitation  of  the  question  evinced  by  the  multitude 
of  cases  just  stated,  but  the  sweeping,  and,  as  we  shall  see 
sometimes,  groundless  exceptions  ingrafted  upon  it,  which  at 
length  rendered  it  doubtful  whether  such  a  rule  of  construction 
any  longer  existed,  or  rather  occasioned  its  total  subversion,  in 
reference  at  least  to  personal  estate.  For  the  reader,  on  a 
perusal  of  the  cases  which  remain  to  be  stated,  will  probably 
find  himself  impelled  to  the  conclusion,  that  where  there  is  a 
gift  of  personal  estate  to  a  person  for  life  or  any  other  limited 
interest,  and  after  the  determination  of  such  interest  to  certain 
persons  nominatim;  or  to  a  class  of  persons  as  tenants  in 
common,  and  the  survivors  of  them,  these  words  are  construed 
as  intended  to  carry  the  subject  of  gift  to  the  objects  who  are 
living  at  the  period  of  distribution.  This  result,  however,  was 
not  attained  until  after  many  gradations.  In  the  first  instance 
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survivorship  was  held  to  relate  to  the  period  of  distribution 
and  not  to  the  death  of  the  testator,  on  the  ground  that  the 
subject  of  gift  (being  the  produce  of  lands  devised  to  be  sold) 
was  not  in  esse  until  this  period. 

Thus,  in  the  case  of  Brograve  v.  Winder  (I),  where  a  testator 
devised  his  real  estates  to  A.  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  and  in  default  of  sons  of  A.,  gave 
his  estates  to  trustees  to  sell,  and  willed  that  the  money  arising 
by  such  sale  or  sales  should  be  equally  distributed  among  the 
three  sons  and  daughters  of  W.,  or  the  survivors  or  survivor  of 
them,  and  that  such  fourth  or  other  part  as  the  daughter  should 
become  entitled  to,  should  be  settled  in  a  certain  manner : 
Lord  Loughborough  admitted,  that  in  general  it  was  perfectly 
true  that  these  words  would  not  prevent  the  vesting  at  the 
death  of  the  testator,  but  the  circumstances  of  this  will,  he  said, 
gave  it  a  very  different  effect.  "In  this  will,"  observed  his 
Lordship,  "  the  penning  of  which  is  very  particular,  when  once 
you  fix  the  intention  that  they  shall  take  it  as  money,  which  is 
clearly  the  sense  of  this  will,  there  is  no  gift  till  the  distribution; 
the  object  of  the  distribution  is  pointed  out  to  be  among  the 
persons  named,  'or  the  survivors  or  survivor/  that  excludes  the 
possibility  of  taking  in,  as  objects  of  the  distribution,  persons 
who  are  dead." 

So,  in  Newton  v.  Ayscough  (m),  where  a  testator  gave  to  A. 
40 O/.  four  per  cent.  Consolidated  Annuities,  for  her  to  receive 
the  interest  during  her  life,  and  after  her  decease  the  400/.  to 
be  sold  and  divided  among  his  residuary  legatees,  or  the  survivor 
of  them,  share  and  share  alike ;  and  he  appointed  B.,  C.  and  D. 
residuary  legatees  of  his  will,  share  and  share  alike.  On  a 
question,  whether  one  of  the  legatees,  dying  in  the  lifetime  of 
A.,  was  entitled,  Sir  W.  Grant  said,  "To  what  period  survivor- 
ship is  to  relate,  depends  not  upon  any  technical  words,  but 
upon  the  apparent  intention  of  the  testator,  collected  either 
from  the  particular  disposition  or  the  general  context  of  the 
will." — "  Here  is  a  direction  to  trustees  at  the  death  of  the 
tenant  for  life  to  sell  the  fund,  and  divide  the  produce  among 
his  residuary  legatees,  '  or  the  survivor  of  them,  share  and 
share  alike/  That  naturally  points  to  the  period  of  sale  as  the 
period  to  ascertain  who  are  the  persons  to  take,  and  brings 


(I)  2  Yes.  jun.  634. 


(m)  19  Ves.  534. 
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this  case  much  nearer  Brograve  v.  Winder  (n),  than  Perry  v.    CHAP-  XLV11- 

Woods  (o).      In    Brograve    v.    Winder,    Lord    Loughborough' s 

opinion  was,  that  the  survivor  at   the  time  of  the  sale,  not 

at  the  death  of  the  testator,  was  intended.     In  Perry  v.  Woods, 

the  testator  had  by  his  will   furnished  evidence   of  his  own 

intention  with  regard  to  the  meaning  of  the  word  'survivor/  " 

— "The  case  of  Russell  v.  Long(p],  decided  by  Lord  Alvanley 

soon  afterwards,  shews  that  he  did  not  conceive  there  was  any 

rule  requiring    survivorship  to    be   generally  referable  to  the 

death  of  the  testator,  but  thought  it  might  refer  either  to  that 

period  or  the  death  of  the  tenant  for  life,   according  to  the 

apparent  intention  of  the  testator." 

The  inconsistency  between  the  expressions  of  Lord  Alvanley, 
in  Russell  v.  Long,  and  his  decisions  in  Perry  v.  Woods  (q),  and 
Maberly  v.  Strode  (r),  has  been  already  pointed  out.  The  latter 
shew  that  he  did  consider  survivorship  in  these  cases  to  be 
generally  referable  to  the  death  of  the  testator,  as  the  only 
mode  of  reconciling  it  with  the  tenancy  in  common;  and  even 
Sir  W.  Grant  himself,  in  Shergold  v.  Boone  (s),  stated  this  to  be 
the  result  of  the  authorities;  which  opinion  accords  with  his 
Honor's  decision  in  Brown  v.  Bigg. 

It  is  a  circumstance  worthy  of  remark,  that,  down  to  this 
period,  in  all  the  cases  where  survivorship  had  been  referred 
to  the  time  of  division,  the  expression  was  "  or  the  survivor/' 
although  no  attempt  was  made  to  found  a  distinction  on  this 
particular  phraseology. 

Another  instance,  in  which  the  case  of  Brograve  v.  Winder  Survivorship 
has  been  followed,  is  Hoghton  v.  Whitgreave  (t],  where  a  testator  ^ 
gave  his  real,  and  the  residue  of  his  personal  estate  to  his  wife  tribution  on 
for  life,  and  after  her  decease  to  trustees,  upon  trust  to  sell  grounds. 
the  real  estate ;  and  directed  that  the  money  arising  from  the 
sale,  as  also  the  rents  from  the  death  of  his  wife  until  the  sale, 
as  well  as  the  residue  of  his  personal  estate,  should  be  paid  and 
equally  divided  among  his  nephews  and  nieces  after  mentioned, 
and  the  survivors  or  survivor  of  them,  viz.  A.  M.  &c. ;  and  he 
thereby  bequeathed  the  same  to  them,  and  to  the  survivors  or 
survivor  of  them,  after  the  decease  of  his  wife,  and  in  manner 
aforesaid.     The  question  was,  whether  the  nephews  and  nieces 

(w)  Ante,  680.  (r)  Ante,  676. 

(o)  Ante,  675.  (s)  13  Ves.  375. 

(p)  Ante,  677.  (t)  1J.  &  W,  146.  [See  also  Williams 

(q)  Ante,  675.  v.  Tartt,  2  Coll.  85.] 
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As  to  there 
being  another 
bequest 
expressly  to 
survivors  at 
distribution. 


surviving  the  widow  were  entitled,  to  the  exclusion  of  those 
who  died  in  her  lifetime.  Sir  T.  Plumer,  V.  C.,  held,  that  the 
former  were  entitled,  considering  the  case  as  not  distinguish- 
able from  Brograve  v.  Winder  (u).  "The  subject-matter,"  said 
his  Honor,  "  is  not  to  be  converted  into  money  till  after  the 
death  of  the  tenant  for  life ;  it  is  then  that  for  the  first  time 
anything  is  given  to  the  trustees.  It  is  given  upon  trust  to  be 
converted  into  money,  and  then  to  be  divided.  Thus,  not  only 
was  there  no  bequest  till  the  widow's  death,  but  the  subject- 
matter  did  not  until  then  exist  in  the  shape  and  form  in  which 
it  is  given.  It  is  given  to  those  persons  and  the  survivors  or 
syrvivor  of  them,  and  seems  to  fall  under  the  general  rule, 
that  legacies  given  to  a  class  of  persons  vest  in  those  who  are 
capable  of  taking  at  the  time  of  distribution  (a?) .  Here  he 
mentions  them  nominating  but  he  then  takes  off  the  effect  of 
that  by  adding  the  words,  '  and  to  the  survivors  or  survivor/ 
He  cannot  mean  such  as  survive  him,  for  the  governing  clause, 
that  containing  the  gift,  refers  to  the  death  of  his  wife  as  the 
period  when  it  is  to  operate."  And  his  Honor  afterwards 
adverted  to  the  subsequent  gift,  "in  manner  aforesaid,"  as. 
precluding  the  argument  that  it  was  to  go  to  those  who  sur- 
vived him  after  the  death  of  his  wife. 

Another  ground  upon  which  a  gift  to  survivors  has  been  held 
to  refer  to  survivors  at  the  period  of  distribution,  and  not  at  the 
death  of  the  testator,  is  that  some  other  subject-matter  given  to 
the  same  objects  is  expressly  limited  in  that  manner. 

Thus,  in  Daniell  v.  Daniell  (y}}  where  the  testator  bequeathed 
certain  stock  in  trust  for  his  wife  for  life,  and  after  her  decease 
to  his  children,  but  in  case  his  wife  should  have  no  child  of  his 
at  her  decease  living,  then  as  to  1,000/.,  part  thereof,  to  pay 
the  interest  to  his  sister  J.  D.  during  her  life,  and  at  her  decease 
the  1,000/.  to  be  paid  equally  between  her  said  two  sons  J.  and 
F.,  or  the  whole  to  the  survivor  of  them.  In  the  preceding  part 
of  the  will  another  sum  of  1,000/.  was  given  to  trustees,  in  trust, 
after  the  decease  of  his  wife  without  issue  by  him,  to  pay  his 
said  sister  the  interest  for  life,  and  after  her  decease  the  principal 
to  be  paid  to  the  said  J.  and  F.,  share  and  share  alike,  in  case 
they  should  be  living  at  their  mother's  death ;  but  in  case  either 
of  them  should  die  before  her,  then  the  whole  to  be  paid  to  the 


(«)  Ante,  680. 


(x)  This  is  a  mistake  ;  see  ante,  143. 
(y)  6  Ves.  297. 
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survivor.     F.  died  in  the  lifetime  of  the  testator's  widow  ;  at    CHAP.  XLVII. 

her  death,  the  testator's  sister  J.  D.  being  also  dead,  a  bill  was 

filed  by  J.  for  the  first-mentioned  1,000/.,  as  the  survivor  at  the 

death  of  the  last  surviving  tenant  for  life,  which  was  resisted  by 

the  representatives  of  F.,  claiming  as  one  of  the  survivors  at 

the  death  of  the  testator.     Sir  W.  Grant  said,  "  It  is  clear  the 

testator  meant  the  survivor  at  the  time  of  the  division.     He 

did  not  conceive  that  would  take  place  till  both  his  wife  and 

Mrs.  D.  (i.  e.  J.  D.)  were  dead;  he  conceived  the  deaths  would 

happen  in  the  order  of  the  limitation.     The  mode  in  which  he 

disposed  of  the  other  two  sums  confirms,  instead  of  opposing,  this 

construction,  shewing  that  the  period  of  division  was  the  period 

at  which  he  intended  it  to  vest.     He  had  the  same  meaning  as 

to  this  fund:  he  who   is  alive  when  the  division  takes  place 

takes  the  whole  of  the  capital/' 

The  reasoning  of  this  case  agrees  with  that  of  Lord  Hard-  Kemarks  upon 
wicke  in  Hawes  v.  Hawes  (z),  and  it  would  seem  with  Lord 


Alvanley's  in  Perry  v.  Woods  (a)  ;  but  stands  singularly  con- 
trasted with  Sir  W.  Grant's  own  observations  upon  the  latter 
case  in  Newton  v.  Ayscough  already  noticed,  where  he  con- 
sidered that  survivorship  being  expressly  made  referable  to  the 
death  of  the  tenant  for  life  in  another  bequest,  raised  an  argu- 
ment in  favour  of  a  different  construction  in  the  bequest  in 
question,  where  such  expressions  were  omitted  (b).  The  only 
circumstance  of  distinction  is,  that  in  Perry  v.  Woods  the  other 
bequest  was  to  different  objects. 

The  doctrine  of  the  case  of  Daniell  v.  Daniell  was  referred  to  Survivorship 
with  approbation,  and  adopted  in  the  recent  case  of  Wordsworth  ™^io&  ofdis- 
v.  Wood  (c),  where  a  testator  gave  certain  real  and  personal  tribution,  there 
property  to  his  wife  for  life,  and  after  her  decease  to  his  then 


surviving  children,  share  and  share  alike,  independently  of  the  *?  survivors  at 
rental  of  his  said  estates,  which  he  gave  to  his  surviving  female 
children.  Lord  Langdale,  M.  E.,  held,  that  a  daughter  who 
died  in  the  lifetime  of  the  widow  was  excluded  from  the  rents, 
and  one  of  the  grounds  of  this  construction  he  considered  to 
be,  that  such  a  daughter  was  not  an  object  of  the  immediately 
preceding  devise  of  the  estates,  the  testator's  apparent  intention 
being  by  the  second  gift  merely  to  exclude  the  sons,  and  not  to 

(2)  Ante,  673,  n.  (6)  See  also  Campbell  v.  Campbell,  4 

(a)  See  ante,  675.     See  also  Sheppard  B.  C.  C.  15.. 

v.  Lessingham,   Arab.  122,  ante,  Vol.  I.  '     (c)  2  Beav.  25,  4  My.  &  Or.  6-11. 
p.  457. 
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History  of  the 
present  doc- 
trine. 


introduce  a  new  class  of  daughters.  His  Lordship,  in  the 
course  of  his  judgment,  said,  "The  rule  is,  that  where  an 
interest  is  given  to  a  person  for  life,  and  after  his  death  to  his 
surviving  children,  those  only  can  take  who  are  alive  when  the 
distribution  takes  place."  Upon  appeal,  Lord  Cottenham  also 
considered  that,  independently  of  the  general  rule,  there  was 
sufficient  ground  for  holding  the  deceased  daughters  to  be 
excluded,  according  to  the  cases  of  Brograve  v.  Winder,  Newton 
v.  Ayscough,  Hoghton  v.  Whitgreave ,  and  Daniell  v.  Daniell; 
his  Lordship  more  particularly  expressing  his  concurrence  in 
the  line  of  argument  pursued  by  Sir  William  Grant  in  the  last- 
mentioned  case ;  [and  the  House  of  Lords  affirmed  the  decision 
on  the  same  grounds  (d).~] 

The  general  rule  referring  survivorship  to  the  death  of  the 
testator  was,  it  will  be  observed,  departed  from  in  the  preceding 
cases  only  upon  particular  grounds  ;  and  these  cases,  by  resting 
the  construction  on  the  special  circumstances,  might  seem 
indirectly  to  afford  a  confirmation  of  that  rule.  Their  effect, 
however,  in  consequence  of  the  indefinite  and  questionable 
nature  of  the  exceptions  which  they  went  to  establish,  evidently 
was  to  strike  at  the  root  of  the  rule  itself,  and  to  prepare  the 
way  for  its  abandonment  in  cases  where  such  circumstances  did 
not  exist. 

It  is  curious  to  observe,  in  the  history  of  this  rule  of  con- 
struction, the  steps  by  which  an  established  doctrine  is  over- 
turned. Lord  Loughborough,  we  have  seen,  first  departed  from 
it,  founding  that  departure  upon  a  circumstance  which  furnished 
no  real  distinction,  but  at  the  same  time  with  an  anxious  recog- 
nition of  its  authority  (e) .  Sir  W.  Grant,  in  Daniell  v.  Daniell  (f), 
probably  disapproving  of  the  reasoning  which  led  to  the  adoption 
of  the  rule,  as  well  as  of  the  distinction  which  had  been  en- 
grafted on  it,  applied  the  principle  of  the  exception  to  a  case 
not  warranted  by  the  terms  of  the  former  decision;  and 
although  he  did  not  treat  the  established  rule  with  the  same 
professions  of  reverence  and  submission  as  Lord  Loughborough, 
yet,  by  placing  his  own  case  upon  special  grounds,  impliedly 
bowed  to  its  authority.  In  Newton  v.  Ayscough  (g),  however, 
the  same  learned  Judge  went  a  step  further,  and,  while  he 


[(d)  1  II.  of  L.  Ca.  129,  11  Jur.  593.  (/)  Ante,  682. 

(e)  See   Brograve   v.     Winder,    ante,-          (g)  Ante,  680. 
680. 
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applied  Lord  Loughborough'  s  construction  in  Brograve  v.  Winder 
to  an  exactly  similar  case,  boldly  denied  the  existence  of  any 
contrary  rule  of  interpretation.  Its  overthrow,  we  shall  find, 
was  completed  in  a  subsequent  case,  remaining  to  be  stated,  in 
which  another  learned  Judge  not  only  disavowed  the  rule,  the 
foundation  of  which  had  been  thus  gradually  sapped,  but 
confidently  laid  down  an  opposite  doctrine. 

The  case  here  referred  to  is  Cripps  v.  Wblcott  (h),  where  the   Survivorship 
testatrix  gave  and  appointed  her  real  and  personal  estate,  in  timeofdistoi- 


trust  for  her  husband  for  life,  and  after  his  decease  directed 

that  her  personal  estate  should  be  equally  divided  between  her 

two  sons  A.  and  B.,  and  C.  her  daughter,  and  the  survivors  or 

survivor  of  them,  share  and  share  alike.     A.  died  in  the  lifetime 

of  the   husband;   B.  and  C.,    as  the  survivors  at  his  death, 

claimed  the  whole.     Sir  J.  Leach  said,  "  It  would  be  difficult  to  General  rule 

reconcile  every  case  upon  this  subject.     I  consider  it,  however,  ^  'JT?  Leach. 

to  be  now  settled,  that  if  a  legacy  be  given  to  two  or  more, 

equally  to  be  divided  between  them,  or  to  the  survivors  or 

survivor  of  them,  and  there  be  no  special  intent  to  be  found  in 

the  will,  the  survivorship  is  to  be  referred  to  the  period  of  division. 

If  there  is  no  previous  interest   given  in  the  legacy,  then  the 

period  of  division  is  the  death  of  the  testator,  and  the  survivors 

at  his  death  will  take  the  whole  legacy.     This  was  the  case  of 

Stringer  v.  Phillips  (i)  .     But  if  a  previous  life  estate  be  given, 

then  the  period  of  division  is  the  death  of  the  tenant  for  life,  and 

the  survivors  at  such  death  will  take  the  whole  of  the  legacy. 

This  is  the  principle  of  the  cited  cases  of  Russell  v.  Long  (k), 

Daniellv.  Daniell(l),  and  Jenour  v.  Jenour(m).     In  Bindon  v. 

Lord  Suffolk  (n),  the  House  of  Lords  found  a  special  intent  in 

the  will,  that  the  period  of  division  should  be  suspended  until 

the  debts  were  recovered  from  the  Crown,   and  they  referred 

the  survivorship  to  that  period.     The  two  cases  of  Roebuck  v. 

Dean  and  Perry  v.  Woods,   before  Lord  Rosslyn  (6),   do   not 

square  with  the  other  authorities.     Here  there  being  no  special 

intent  to  be  found  in  the  will,  the  terms  of  survivorship  are  to  be 

referred  to  the  death  of  the  husband,  who  took  a  previous  estate 

for  life." 

(fi)  4  Mad.  11.     See  also  Browne  v.  (m)  Post,  692. 

Lord  Kenyan,  3  Mad.  410.  (n)  Ante,  673. 

(«')  This  is  not  correct  ;  see  ante,  674.  (o)  Perry  v.    Woods   was  decided  by 

(fc)  Ante,  677.  Lord  Alvanley. 
(I)  Ante,  682. 
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Although  this  seems  to  have  been  at  the  time  a  very  bold 
decision,  involving  as  it  did  direct  opposition  to  no  less  than 
nine  cases  (one  decided  by  the  House  of  Lords  (p)  ),  and  although 
it  is  to  be  regretted,  that  the  actual  state  of  the  authorities  was 
not  brought  to  the  attention  of  the  learned  Judge,  yet  the  rule 
of  construction  which  he  propounded  seems  to  be  so  reasonable 
and  convenient  for  general  application,  that  it  is  not  surprising 
that  subsequent  Judges  have  been  favourably  disposed  to  its 
adoption,  as  will  appear  by  the  cases  about  to  be  stated. 

Thus,  in  the  case  of  Gibbs  v.  Tait  (q),  where  a  testator  gave 
the  residue  of  his  personal  estate  to  his  wife  for  life,  and  after 
her  decease  or  marriage  again,  he  gave  what  should  be  remaining 
of  such  residuary  monies,  in  manner  thereafter  mentioned; 
that  is  to  say,  one  moiety  to  J.,  son  of  T.,  the  other  moiety 
unto  and  equally  between  all  the  daughters  of  T.,  and  their 
issue,  with  benefit  of  survivorship  and  accruer.  Sir  L.  Shadwell, 
V.  C.,  held,  that  the  daughters  who  were  living  at  the  death  of 
the  widow  were  entitled,  to  the  exclusion  of  the  representatives 
of  one  who  survived  the  testator,  and  died  without  issue  in  the 
lifetime  of  the  widow.  His  Honor  observed,  that  the  testator 
speaks  of  the  residue  as  if  it  would  be  uncertain  at  the  death  or 
marriage  again  of  the  widow  what  the  residue  would  consist 
of;  and  therefore  he  meant  that  those  only  should  take  who 
should  be  in  existence  when  the  property  which  they  were  to 
take  was  to  be  distributed. 

It  is  observable  that  the  Vice-Chancellor  does  not  in  terms 
recognize  the  general  rule  laid  down  in  Cripps  v.  Wolcott,  but 
cautiously  pursues  a  narrower  line  of  reasoning,  by  which  his 
decision  is  brought  into  consistency  with  and  under  the  shelter 
of  Br  off  rave  v.  Winder,  and  that  class  of  cases. 

The  same  learned  Judge,  however,  seems  to  have  unhesi- 
tatingly adopted  this  construction,  without  it  should  seem  the 
same  limited  grounds  of  argument,  in  the  subsequent  case  of 
Blewitt  v.  Roberts  (r),  where  a  testator  gave  an  annuity  to  his 
wife  for  life,  and  directed  that  after  her  death  the  annuity 
should  be  equally  divided  between  his  children  (naming  six) 
and  the  survivors  or  survivor.  Sir  L.  Shadwell  held,  that  such 
of  the  legatees  as  survived  the  widow  were  entitled  in  equal 


(p)   Wilson  v.  Bayly,  3  B.  P.  C.  Toml. 
195. 
(q)  8  Sim.  32.     See  also  Wordsworth 


v.  Wood,  ante,  683. 

v    (r)  10  Sim.    491,   4  Jur.  501,  9  L.  J. 

Ch.  209. 
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shares :    [and  upon  appeal  Lord  Cottenham  affirmed  his  deci-     OHAP.  XLVII. 
sion  (s}.~\ 

The  construction  adopted  in  this  case  seems  to  agree  with 
and  to  be  supported  in  its  full  extent  by  the  earlier  case  of 
Pope  v.  Whitcombe  (t),  which  is  another  important  authority  for 
the  general  rule,  which  refers  survivorship  to  the  period  of  dis- 
tribution. The  testatrix  gave  the  interest  of  the  residue  to  her 
brother,  during  his  life,  and  after  his  death  she  gave  the  period  of  dis- 
residue  to  her  executors,  in  trust  for  four  persons  by  name,  and 
the  survivors  and  survivor  of  them,  share  and  share  alike,  to  be 
paid  to  them  respectively  when  they  should  attain  twenty-one, 
with  interest  in  the  mean  time.  Of  these  four  persons,  two 
died  during  the  life  of  the  brother :  Lord  Eldon  held,  that  they 
did  not  take  vested  interests  in  any  part  of  the  residue,  but 
that  the  whole  belonged  to  the  two  survivors ;  such  being,  his 
Lordship  considered,  the  intention  of  the  testatrix. 

[This  line  of  cases  may  be  closed  with  a  statement  of  two  of 
the  most  recent  as  well  as  of  the  most  important  and  direct  of 
the  numerous  authorities  in  favour  of  the  construction  adopted 
in  Cripps  v.  Wolcott.  The  first  is  that  of  Neathway  v.  Reed  (u), 
where  a  testator  bequeathed  the  interest  of  his  funded  property 
to  his  sister  for  her  life,  and  after  her  decease  such  property  to 
be  equally  divided  between  her  surviving  children :  in  another 
part  of  his  will  he  had,  amongst  other  legacies,  made  an  imme- 
diate bequest  to  his  sister's  surviving  children  of  30/.  each. 
Lord  Cranworth,  assisted  by  the  Lords  Justices,  decided  that 
the  word  "  surviving "  in  the  former  bequest  referred  to  the 
sister's  death.  Sir  G.  J.  Turner,  L.  J.,  observed  conclusively 
that  if  the  gift  had  been  to  the  sister  for  life  and  after  her 
decease  to  "her  children"  without  the  word  "  surviving,"  the 
children  living  at  the  testatrix's  death  would  have  taken:  that 
some  effect  must  be  given  to  the  word  "  surviving,"  and  that  it 
must  mean  surviving  the  sister  (x).  The  Court  also  thought 
their  decision  could  not  be  influenced  by  the  fact  that  in  the 
immediate  bequest  the  same  word  must  have  a  different  mean- 
ing; for  in  that  place  there  was  no  other  meaning  which  it 
could  have  (y). 

[(«)  Cr.  &  Ph.  274,  5  Jur.  979,  10  L.  2  Jur.  N.  S.  892.     This  remark  however 

J.  Ch.  342.]  is  applicable  only  where  the  gift  is  to  a 

(t)  3  Russ.  124.  class  or  to  individuals  as  joint  tenants, 
[(w)  3  D.  M.  &  GK  18.  (y)  See   also   Salisbury    v.    Petty,    3 

(x)  See  also  In  re  CrawhaWs  Trusts,  Hare,  86. 
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[It  was  remarked  by  Sir  J.  Knight  Bruce,  V.  C.  (z\  that  in 
Cripps  v.  Wolcott  there  was  no  gift  to  the  children  except  in 
the  direction  to  divide.  And  the  same  remark  may  be  made 
on  the  case  last  stated.  But  the  fact  seems  to  be  immate- 
rial (a)  ;  it  was  not  relied  on  by  Lord  Cranworth,  nor  was  the 
absence  of  it  considered  by  Sir  J.  Romilly,  M.  R.,  as  any 
objection  to  an  application  of  Sir  J.  Leach's  rule  to  the  case  of 
Macdonald  v.  Bryce  (b],  where  a  testator  bequeathed  the  residue 
of  his  personal  estate  to  A.  the  son  of  B.,  upon  his  coming  of 
age;  failing  him,  to  the  next  male  child  of  A.  who  should 
attain  the  age  of  twenty-one;  failing  the  male  children  of  A., 
to  the  seven  daughters  of  C.  and  the  survivors  and  survivor  of 
them  in  equal  proportions,  namely  (naming  them) ;  and  the 
M.  R.  held,  that  the  case  of  Cripps  v.  Wolcott  was  binding 
upon  him  and  governed  the  case  before  him :  the  result  being 
that,  as  the  gift  was  necessarily  contingent  until  it  could  be 
ascertained  that  B.  had  died  without  male  issue  (which  could 
not  be  before  his  death),  those  only  of  the  seven  legatees  who 
survived  B.  could  take  (c). 

So  where  the  income  of  personal  property  is  bequeathed  to 
several  persons  for  life,  and  after  the  death  of  all  to  their  sur- 
viving children,  those  children  alone  take  who  are  living  at  the 
death  of  the  last  surviving  tenant  for  life  (e) . 

But  as  between  the  death  of  the  testator  and  of  the  tenant 
for  life,  words  of  survivorship  will  generally  be  referable  to 
whichever  of  the  two  events  happens  last.  The  rule  which 
refers  these  words  to  the  death  of  the  tenant  for  life,  must 


[(z)  Taylor  v.  Beverley,  1  Coll.  111. 

(a)  4  Hare,  398 ;  ante,  Chap.  XXV. 
sect.  6. 

(6)  16  Beav.  581 ;  see  also  Eaton  v. 
Barker,  2  Coll.  124  ;  Hearn  v.  Baker, 
2  Kay  &  J.  383. 

(c)  See  also  Taylor  v.  Beverley,  1 
Coll.  108  ;  Buckle  v.  Fawcett,  4  Hare, 
536  ;  Whitton  v.  Field,  9  Beav.  368 ; 
Dames  v.  Thorns,  3  De  GK  &  S.  347; 
Pritchard' 's  Trust,  3  Drew.  163;  Gooch 
v.  Slater,  3  Jur.  N.  S.  881  ;  Cambridge 
v.  Rons,  25  Beav.  409 ;  Hesketh  v. 
Magennis,  27  ib.  395 ;  Watson  v.  England, 
15  Sim.  1 ;  Antrobus  v.  Hodgson,  16  Sini. 
450.  (See  as  to  the  last  two  cases,  ante, 
Vol.  I.  p.  786. 

(e)  Stevenson  v.  Gullan,  18  Beav. 
615.  The  case  of  Gummoe  v.  Howes, 
23  Beav.  184,  192,  is  not  inconsistent 
with  the  rule.  There  the  gift  was  to  A. 


and  B.  for  their  lives  as  tenants  in  com- 
mon ;  with  a  gift,  in  case  of  the  death 
of  either  without  issue,  to  the  survivor  ; 
but  if  either  should  die  leaving  issue,  her 
share  was  given  to  her  children :  and 
after  the  death  of  both  the  whole  was  to 
be  conveyed,  transferred,  or  paid  to  the 
heirs  of  their  bodies  (construed  children) 
share  and  share  alike,  or  to  the  survivors 
or  survivor  of  them  :  but  if  A.  and  B. 
should  die  without  children,  then  over. 
It  was  held  that  a  child  of  A.  which 
survived  its  parent  but  died  before  B. 
was  entitled  to  a  share.  In  fact,  the 
gift  over  after  the  death  of  both  which, 
standing  alone,  might  have  given  B.  a 
life  interest  in  the  share  of  A.  after  her 
death,  and  have  pointed  out  the  death  of 
B.  as  the  period  of  survivorship  for  all 
the  children,  was  explained  by  the  pre- 
vious gift  over,  on  the  death  of  each 
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[therefore  be  understood  as  qualified  by  the  condition  that  the    CHAP.  XLVH. 
tenant  for  life  survives  the  testator.     Otherwise  the  death  of 
the  testator,  as  the  period  of  actual  distribution,  must  also  be 
regarded  as  the  period  of  survivorship  (/). 

The  same  principle  is  clearly  applicable  where  there  is  no 
prior  particular  bequest,  but  the  gift  to  the  legatees  among 
whom  the  survivorship  is  to  take  place  includes  all  of  the  pre- 
scribed class  who  may  come  into  existence  before  a  stated 
period.  Thus,  if  a  testator  make  a  bequest  to  all  the  children 
of  A.  who  shall  be  born  in  their  father's  lifetime  or  within  nine 
months  after  his  death,  as  tenants  in  common,  with  benefit  of 
survivorship ;  those  only  who  survive  their  father  or  the  nine 
months  named  are  entitled  to  a  share  (g)^\ 

In  this  state  of  the  recent  authorities  one  scarcely  need  hesi-  Result  of  the 
tate  to  affirm,  that  the  rule   which  reads   a  gift   to  survivors  personalty. 
simply  as  applying  to  objects  living  at  the  death  of  the  testator, 
is  confined  to  those  cases  in  which  there  is  no  other  period  to 
which  survivorship  can  be  referred ;  and  that  where  such  gift  is 
preceded  by   a  life   or  other  prior  interest,  it  takes  effect  in 
favour  of  those  who  survive  the  period  of  distribution,  and  of 
those  only. 

It  must  be  remembered,  however,  that  the  cases  of  Garland  Distinction  in 
v.  Thomas,  Edwards  v.  Symons,  and  Doe  v.  Prigg  (the  last  estate. 
decided  after  Cripps  v.  Wolcott,  [and  though  often  disapproved 
of  (h),  yet  never  actually  overruled]),  forbid  the  application  of 
this  rule  to  devises  of  real  estate ;  although  it  is  difficult  to  dis- 
cover any  ground  for  making  them  the  subject  of  a  different 
rule,  unless  a  reason  can  be  found  in  the  greater  tendency  in 
devises  of  real  estate  towards  a  vesting  of  the  interests  of  the 
devisees.  The  reader,  however,  cannot  be  recommended  to 
rely  implicitly  on  any  such  distinction :  and  it  must  be  left  for 
future  decisions  to  tell  us  what  is  the  actual  rule  of  construction 
on  this  perplexing  point  in  reference  to  real  estate. 

[And  whether  the  subject  be  real  or  personal  estate,  it  must  Exceptions  to 

parent,  of  her  share  to  her  children ;  so  [In  Littlejohns   v.  Household,  21  Beav. 

that  survivorship  in  the  several  families  29,  Sir  J.  JRomilly,  decided    a   case  of 

was  referred  to    a    different   period    for  real  estate  in  conformity  with  Cripps  v. 

each  family.  Wolcott ;  but  the  cases  at  law  were  not 

(/)  Spurrellv.  Spurrell,  11  Hare,  154.  cited,  and  in  a  subsequent  case  of  Had- 

(g)  Hodson  v.  Micklethwaite,  2  Drew.  ddsey  v.  A  dams,  22  Beav.  271,  272,  the 

294.  M.  R.  guarded  himself  against  any 

(h)  Wordsworth  v.  Wood,  1  H.  of  L.  determination  of  the  question,  whether 

Ca.  129  ;    Buckle  v.  Fawcett,    4  Hare,  Cripps   v.    Wolcott,    was   applicable   to 

536;    Taylor  v.  £everley,  1  Coll.  108.  real  estate.] 
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the  general 
rule  in  C'ripps 
v.  Wolcott. 


Special  gift  to 
Eurvirors  ex- 
planatory of 
prior  general 


[be  remembered  that  the  rule,  as  laid  down  by  Sir  J.  Leach,  in 
Cripps  v.  Wolcott^  admitted  an  exception  in  favour  of  a  special 
intent  to  the  contrary  to  be  found  in  the  will.  It  is  to  be  con- 
sidered, therefore,  in  what  cases  such  an  intent  will  be  deemed 
so  clearly  manifested  as  to  exclude  the  application  of  the 
general  rule.] 

It  sometimes  happens  that  a  testator,  after  giving  to  several 
persons  and  the  survivors  generally,  goes  on  to  make  an  express 
gift  to  survivors,  to  take  effect  in  a  particular  event,  thereby 
explaining  the  sense  in  which  he  used  the  word  in  the  former 
instance.  As  in  the  case  of  Weedon  v.  Fell  (i),  where  A. 
bequeathed  a  sum  of  money  in  trust  for  his  wife  for  life, 
and  after  her  decease  to  divide  the  whole  among  his  four 
children,  share  and  share  alike  and  the  survivors,  but  not 
before  they  should  have  respectively  attained  twenty-one  or 
days  of  m  arriage :  for  his  intent  was,  that  if  any  of  his  four 
children  should  die  before  twenty-one  or  days  of  marriage,  then 
his,  her  or  their  share  so  dying  should  go  and  be  equally 
divided  among  the  survivors.  It  was  held  that  a  child  attain- 
ing twenty-one  was  entitled,  though  she  died  in  the  lifetime  of 
her  mother. 

[This  was  a  simple  case.  But  less  conclusive  evidence  of  the 
testator's  intention  has  been  held  sufficient  to  authorize  a 
departure  from  the  general  rule.  Thus,  in  the  case  of  Salisbury 
v.  Lambe  (j),  where  a  testator  bequeathed  a  sum  of  money  in 
trust  for  his  five  daughters,  equally  among  them  and  their 
respective  children,  and  directed  that  if  any  of  the  five  should 
die  her  share  should  be  in  trust  for  her  daughters  and  younger 
sons  and  the  survivors  and  survivor  of  them  :  and  in  case  there 
should  be  no  such  daughter  or  younger  son,  or  all  should  die 
before  twenty -one  or  marriage,  then  over;  Lord  Northington 
held,  that  the  words  "  survivors  and  survivor  "  could  only  mean 
to  give  cross-remainders  to  the  children  before  the  devise  over 
took  place,  i.  e.  before  they  attained  the  age  of  twenty-one,  and 
that  after  that  age  their  shares  were  not  divested  by  death  in 
the  mother's  lifetime. 

So  in  the  case  of  Rogers  v.  Towsey  (k),  where  a  testator 
bequeathed  to  each  of  his  two  sisters  the  interest  of  5,000/. 
stock  for  her  life,  and  as  each  died  the  said  stock  to  be  equally 


(i)  2  Atk.  123. 

(fc)  9  Jur.  575 ;  cf.  Bouverie 


[(j)  1  Ed.  465,  Amb.  383. 
Bouverie,  2  PM11.  349. 
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[divided  between  the  testator's  nieces  A.,  B.,  C.,  D.  and  E.,  or    QHAP.  XLYII. 

the  survivors  of  them  :  he  bequeathed  one  moiety  of  the  residue 

to  A.,  and  the  other  moiety  equally  between  B.  and  C.     "  In 

case  his  niece  C.    should  not  survive  him,  her  children"  to 

stand  in  her  place,  "  and  the  same  of  any  other  Df  his  nieces 

who  might  marry  and  leave  children."     Sir  /.   Wigram,  V.C., 

assuming  the  general  rule  to  be  as  stated  in  Cripps  v.  Wolcott, 

held  that  the  last  clause  shewed  a  special  intent  on  the  testator's 

part  to  refer  the  word  "  survivors  "  to  his  own  death. 

Again,  in  the  case  of  Shailer  v.  Groves  (l)f  where  a  testator  Substitution  of 
bequeathed  1,000 J.  stock  to  his  wife  for  her  life,  at  her  decease,  JfJ^S-JJ* 
one-half  of  the  produce  to  be  received  and  divided  amongst  his  vivors"  (pa- 
surviving  brothers  and  sister  and  their  issue,  share  and  share  ^^ 
alike,  the  same  learned  Judge  decided  that  it  was  not  necessary 
to  come  to  any  conclusion  on  the  general  rule,  because  there  were 
circumstances  in  the  case  which  made  it  clear  to  him  the  survi- 
vorship there  intended  had  reference  to  the  testator's  death.    The 
V.  C.  read  the  gift  as  one  to  a  certain  class,  and  if  any  of  that 
class  should  die  before  the  period  of  distribution,  the  issue  of  the 
one  so  dying  to  be  substituted  in  the  parent's  place.     Now,  as 
substitution  implies  a  primary  object  to  whom  there  is  a  prior  gift, 
the  objects  of  such  prior  gift  in  this  case  could  not  be  confined  to 
such  as  survived  the  period  of  distribution ;  for  then  the  time 
for  ascertaining  the  class,  and  within  which  substitution  was  to 
take  place,  would  be  identical,  and  therefore  substitution  would 
be  altogether  excluded  (m). 

And  in  the  case  of  Evans  v.  Evans  (ri),  where  a  testator  Survivorship 
bequeathed  a  fund  to  his  wife  for  her  life,  and  after  her  decease   testator's  death 
to  and  equally  amongst  the  surviving  children  of  his  brothers    on  the  context, 
A.  and  B., except  the  youngest  son  of  A.,  whose  share  he  increased 
by  30/.,  and  then  provided  that  if  either  of  the  said  children 
should  die  leaving  no  issue,  his  or  her  share  should  be  divided 
among  the  survivors.     Sir  /.  Romilly,  M.  R.,  held,  that  the  gift 

[(I)  6  Hare,  162.  But  there  is  a  re-  in  Tyiherleigh  v.  Harbin,  6  Sim.  329  ; 
markable  discrepancy  between  this  re-  and  Gray  v.  Garman,  2  Hare,  268.  See 
port  and  those  in  11  Jur.  485,  and  in  also  Sir  /.  K.  Bruce's  judgment  in  Kidd 
16  L.  J.  Ch.  367,  which  represent  the  v.  North,  3  D.  M.  &  G.  951,  2nd  para- 
decision  to  have  been,  that  the  word  graph. 

"surviving"  referred   to   the  period  of          (m)  See   also  Forbes  v.   Peacock,  11 

distribution;    and  the    decree  is  drawn  Sim.  159,  per  Shadwell,  V.  C. 
up  in  accordance  with  this  latter  view.  (n)  25  Beav.    81.     See  also  Bird  v. 

But  the  report  adopted  in  the  text  seems  Swales,  2  Jur.  N.  S.  273,  post.      And 

to  be  correct,  the  word    "their"  being  see   and  consider  Blackmore  v.  Snee,   1 

of  equal  force  with  the  word  "them"  De  Gr.  &  J.  455. 
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Rule  where  gift 
to  survivors  is 
contingent. 


Survivorship 
confined  to  the 
death  of  the 
tenant  for  life. 


Executory  de- 
vise to  A.,  B. 


[was  to  those  children  who  survived  the  testator.  Referring  to 
the  gift  over,  the  learned  Judge  observed  that  unless  he  struck 
it  out  of  the  will  he  could  give  it  no  meaning  that  would  not 
repel  the  application  of  Cripps  v.  Wolcott.  It  was  necessarily 
admitted  that  it  could  not  refer  to  death  without  issue  happening 
after  the  death  of  the  tenant  for  life  (o) :  and  taking  it  therefore 
to  mean  (as  it  must)  death  without  issue  before  that  period,  the 
unavoidable  conclusion  was,  that  a  child  who  survived  the 
testator,  though  he  died  before  the  tenant  for  life,  leaving 
children,  took  a  share  which  did  not  pass  away  from  him.] 

It  is  to  be  observed,  that  where  the  gift  to  survivors  is  to  take 
effect  upon  a  contingency,  none  of  the  reasoning  (infirm  as  that 
reasoning  is)  upon  which  it  was  held  to  refer  to  survivors  at  the 
death  of  the  testator  applies ;  for  it  cannot  for  an  instant  be 
contended  that  a  tenancy  in  common  is  inconsistent  with  such  a 
qualified  survivorship.  The  only  question,  therefore,  in  such  a 
case  is,  whether  the  gift  was  meant  to  extend  to  survivors  inde- 
finitely (i.  e.  whenever  the  contingency  should  happen),  or  is 
restricted  to  survivorship  within  a  given  period  after  the  testator's 
decease. 

Thus,  in  Jenour  v.  Jenour  (p),  where  a  testator  bequeathed 
400/.  Long  Annuities  to  his  sister  for  life,  and  declared  that  200/. 
should  be  his  brother's  for  life  if  he  survived  his  sister,  and  after 
his  decease  should  be  equally  divided  between  his  two  nephews 
J.  and  M.,  and  go  to  the  survivor  of  them  in  case  his  brother 
should  leave  no  lawful  issue ;  if  he  should,  such  issue  should  be 
in  place  of  their  father  with  regard  to  the  said  annuities.  The 
sister  and  brother  having  both  died  in  the  lifetime  of  J.  and  M., 
M.  claimed  to  be  absolutely  entitled  to  a  moiety.  The  question 
seems  to  have  been  whether  survivorship  was  indefinite,  or  refer- 
able to  the  death  of  the  surviving  legatee  for  life.  Sir  W.  Grant , 
observing  that  he  was  always  indisposed  to  indefinite  survivor- 
ship, adopted  the  latter  construction ;  that  is,  that  the  legatees 
should  take  absolutely,  if  living  at  the  death  of  the  tenant  for 
life  ;  if  then  dead,  leaving  issue,  then  the  issue  to  be  entitled  in 
the  place  of  their  parent.  On  appeal,  Lord  Eldon  was  of  the 
same  opinion. 

In  Roe  d.  Sheers  v.  Jeffery  (q),  it  seems  to  have  been  taken 
for  granted  that  an  executory  limitation  for  life,  to  certain  persons 


[(o)  See    Jenour    v. 
infra.] 


Jenour,    stated 


(p)  10  Veg.  562. 
(2)  7  T.  R.  589. 
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or  the  survivors,  was  not  confined  to  survivors  at  the  happening     OHAP. 


of  the  contingency;  but,  as  the  devise  had  not  at  the  death  of  ar.d  c.,  or  the 

the  object  fallen  into  possession,  it  does  not  appear  whether  sur-  survtvors- 

vivorship  was  considered  as  indefinite,  or  as  restricted  to  this 

period.     The  devise  was  to  A.  for  life,  remainder  to  B.  in  fee; 

but  in  case  B.  should  depart  this  life  and  leave  no  issue,  then 

that  the  premises  should  return  unto  E.,  M.  and  S.,  or  the  sur- 

vivors or  survivor  of  them,  equally  to  be  divided  between  them. 

E.,  M.  and  S.  survived  the  testator,  but  one  of  them  died  in  the 

lifetime  of  A.,  but  after  the  contingency  had  happened  by  the 

death  of  B.  without  issue. 

The  two  surviving  tenants  for  life  recovered  the  property,  on  a 
different  point  of  construction  (r)  ;  and  no  objection  seems  to 
have  been  made  to  their  claim  to  the  entirety,  on  the  ground 
that  the  limitation  to  survivors  was  restricted  to  survivors  at  the 
death  of  the  testator,  or  at  the  happening  of  the  contingency  . 
[Indeed,  considering  that  the  estates  in  the  first  instance  devised 
to  E.,  M.  and  S.  were  for  life  only,  it  is  probable  even  if  the 
question  had  been  raised,  that  the  survivorship  would  have  been 
held  indefinite,  so  that  whenever  either  of  them  died  the  survivors 
would  take  his  share  as  a  remainder  (s).~\ 

But  in  the  case  of  Doe  d.  Lifford  v.  Sparrow  (t],  an  executory  Executory  de- 
limitation to  survivors  was  held  to  refer  to  the  death  of  the  tes-  rel^red^to™01 
tator  (the  devise  being  to  A.  and  B.  in  fee  as  tenants  in  common,   death  of  tes- 
and  in  case  of  the  death  of  either  without  children  to  the  sur- 
vivor) ;  but  this  construction  was  aided  by  the  context,  particu- 
larly by  a  gift  over  of  the  entire  property,  in  case  both  the 
devisees  were  dead  at  the  time  of  the  decease  of  the  testator 
without  children,  from  which  the  Court  inferred,  that  in  the 
clause  in  question,  he  contemplated  death  at  the  same  period. 

[Again,  in  the  case  of  Bird  v.  Swales  (u),  where  a  testator  Survivorship 
devised  all  his  real  and  personal  estate  to  A.  and  B.  for  their  ^aSTof  th*he 
lives,  and  after  their  deaths  he  devised  the  whole  of  his  estate  tenant  for  life- 
unto  the  seven  children   (naming  them)  of  A.,  to  be  equally 

(r)  Ante,  488.  the  manner  of  their  taking.    But  was  not 

[(s)  See  Nevill  v.    Eoddam,    29  L.  J.  the  circumstance  of  the  devisees  having 

Ch.  738,   6  Jur.  N.  S.  573  :  and  Had-  life  estates  only  an  essential  ingredient  ? 

delscy  v.  Adams,  22  Beav.  266,  where  See    Smart    v.    Clark,    3    Russ.    365  ; 

the  M.  R.  relied   much   on   the  phrase  Tilson  v.  Jones,  1  R.  &  My.  553  ;  Bowen 

"  with  benefit  of  survivorship  "  as  taking  v.  Scowcroft,  2  Y.  &  C.  640  ;  all  stated 

the  case  out  of  the  authority  of  Cripps  v.  post,  Chap.  XLVIII.] 

Wolcott,  on  the  ground  that  this  phrase  (t)  13  East,  359. 

described,  not  the  persona  to  take,  but  [(u)  2  Jur.  N.  S.  273., 
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CHAP.  XLYII. 


Survivorship 
confined  to 
death  of  tenant 
for  life. 


Distinction 
where  prior 
gift  is  contin- 
gent on  event 
corresponding 
to  gift  over. 


Whether  sur- 
vivorship re- 
lates to  the 
death  of  tenant 
for  life  or  to 
the  contingent 
event  upon 
which  the  gift 
depends* 


[divided  amongst  the  survivors  or  survivor  of  them,  share  and 
share  alike ;  and  should  any  of  the  said  children  die  leaving 
issue,  the  testator  gave  the  share  of  the  one  so  dying  to  such 
issue.  The  seven  children  survived  the  tenants  for  life,  and  it 
was  held  by  Sir  J.  Stuart,  V.  C.,  that  the  gift  over  referred  to  the 
case  of  the  death  of  any  one  of  the  seven  within  the  lifetime  of 
the  tenant  for  life,  and  that,  in  the  event  which  had  happened, 
the  seven  children  had  acquired  indefeasible  interests. 

So,  in  Evans  v.  Evans  (#),  where  a  testator  bequeathed  a  fund 
to  his  wife  for  her  life,  and  after  her  death  to  the  surviving 
children  of  his  two  brothers,  except  X.,  who  was  to  have  a 
stated  sum  more  than  his  brothers :  and  should  either  of  the 
said  children  die  leaving  no  issue,  his  or  her  share  to  be  then 
equally  divided  among  the  survivors :  the  question  was  to  what 
period  the  word  "  surviving  "  related,  and  for  the  determination 
of  that  question  Sir  J.  Romilly,  M.  B.,  took  as  his  main  ground 
that  the  gift  over  of  the  share  of  any  one  on  his  death  leaving 
no  issue  meant  death  in  the  lifetime  of  the  tenant  for  life,  at 
whose  death  the  shares,  according  to  settled  rules  and  principles, 
were  indefeasibly  vested. 

But  where  the  original  gift  is  not  vested,  but  contingent 
upon  the  happening  of  the  event  the  non-occurrence  of  which 
is  the  occasion  of  the  alternative  gift  over,  survivorship  is, 
almost  necessarily,  referable  to  that  event,  whensoever  it  may 
happen  (y). 

Assuming,  however,  the  proposition  to  be  established,  that  a 
gift  to  survivors  limited  to  tai<e  effect  upon  an  express  contin- 
gency, indefinite  in  point  of  time,  is  by  construction  to  be  confined 
in  its  operation  to  the  case  where  the  contingency  happens  within 
a  limited  period,  the  question  still  remains,  to  what  point  of 
time  within  the  limits  of  that  period  does  the  survivorship  refer? 
The  event  may  happen  at  any  moment  before  the  expiration  of 
the  period,  and  if  it  does,  the  question  to  be  determined  is  this, 
whether  to  answer  the  description  of  a  "survivor"  a  person  need 
only  be  living  at  the  time  when  the  contingency  happens,  or 
whether  he  must  also  outlive  the  space  intervening  between  that 
time  and  the  expiration  of  the  period.  The  answer  to  this  ques- 
tion supplied  by  the  authorities  affirms  the  former  of  these  alter- 
natives ;  the  cases  being  reducible  to  this  proposition,  that  where 


[far)  25  Beav.  81. 

(y)  Carver  v.  Burgess,  18  Beav.  541,  7  D.  M.  &  G.  97. 
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[a  bequest  is  made  to  several  as  tenants  in  common,  and  in  the     CHAP.  XLVII. 

event  of  the  death  of  any  of  them,  coupled  with  a  contingency, 

the  "  shares "  of  the  deceased  legatees  are  given  over  to  the 

"  survivors,"  under  the  latter  gift,  those  are  entitled  who  are 

living  at  the  time  when  the  contingency  happens,  and  not  such 

only  as  survive  the  tenant  for  life. 

Thus,  in  the  case  of  Crowder  v.  Stone  (z),  already  stated,  Lord  Survivorship 
Lyndhurst  decided  that  the  shares  which  became  subject  to  the    tne  event 
operation  of  the  bequest  to  the  survivor  and  survivors  were   where  the  gift 
divisible  among  such  of  the  legatees  as  were  living  at  the  time    « share"  of 
when  the  events  happened  on  which  the  shares  were  to  go  over 
respectively. 

So,  in  the  case  of  Bright  v.  Rowe  («),  also  stated  above,  it  must 
have  been  assumed  that  the  survivorship  intended  was  a  survivor- 
ship at  the  time  when  the  several  contingencies  happened ;  since 
otherwise  the  M.  R.  could  not  have  decided  (as  he  did)  that  the 
personal  representative  of  the  child  who  died  without  issue  in 
1829,  before  the  shares  became  payable,  was  entitled  under  the 
gift  to  "  survivors  "  to  an  interest  in  the  share  of  the  child  who 
died  in  1826. 

Again,  in  the  case  of  Ive  v.  King  (b),  where  a  testator  devised 
and  bequeathed  property  to  his  wife  for  life,  remainder  to  trustees 
in  trust  to  sell,  and  gave  one  moiety  of  the  proceeds  to  his  wife's 
sister  and  brothers  (naming them),  as  tenants  in  common;  "and 
in  case  of  the  death  of  any  or  either  of  them,  then  their  respec- 
tive shares  to  their  children,  if  any,  and  if  not,  then  to  the  sur- 
vivors of  them,  share  and  share  alike/'  A.,  one  of  the  brothers, 
died  a  bachelor  before  the  testator  in  the  wife's  lifetime ;  and  it 
was  held  by  Sir  /.  Romilly,  M.  R.,  that  another  brother,  B.,  who 
survived  A.  and  the  testator,  though  he  afterwards  died  in  the 
wife's  lifetime,  was  entitled  under  the  gift  to  survivors  to  partici- 
pate in  the  share  of  A. 

It  seems,  however,  that  the  M.   R.  thought  that  a  person   whether  the 
claiming  in  such  a  case  under  the  description  of  a  "  survivor"   "survivor" 

must  survive 

must  be  alive  when  the  latter  of  the  two  events  (i.  e.  the  death    the  testator. 
of  the  testator,  and  the  death  under  the  stated  circumstances  of 
the  prior  legatee)  should  happen  (c).     In  other  words,  he  read 
the  gift  to  "  survivors  "  as  a  gift  to  a  class ;  not  as  a  bequest  to 

[(z)  3  Russ.  217,  ante,  650.  (6)  16  Beav.  46. 

(a)  3  My.  &  K.  316,  ante,  662.      See  (c)  See  report  in  16  Jur.  491.     But 

also  RanelagTi  v.  Ranelagh,   2  My.  &  K.  see  Willetts  v.  Willetts,  7  Hare,  33. 
441,  ante,  651. 
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[the  individuals  who  might  survive  the  death  of  any  one  of  their 
number.  The  latter  construction  would  lead  to  lapse  and  partial 
intestacy. 

Distinction  jn  a]j  ^he  foregoing  cases  the  disputed  gift  has  been  of  the 

share"   "  share  "  of  the  primary  legatee  dying  in  the  way  mentioned  : 


an(*  *fc  cannot  with  certainty  be  affirmed,  that  the  same  constuc- 
gift  over  of  tion  would  be  applicable  where,  in  case  of  one  dying  under  cer- 
tain circumstances,  the  whole  fund  is  given  to  the  survivors.  The 
distinction  appears  to  be  this  :  in  the  former  case  the  testator  is 
clearly  contemplating  the  event  of  one  legatee  surviving  another, 
and  not  of  any  one  of  them  outliving  the  tenant  for  life  ;  for,  by 
speaking  of  the  deceased  legatee's  "share,"  he  shews  that  he  is 
looking  to  the  series  of  events  as  they  occur  in  their  order,  —  the 
order,  that  is,  in  which  they  are  mentioned  in  his  will.  Having 
brought  up  the  thread  of  his  provisions  to  the  period  of  the  lega- 
tee's death,  he  continues  it  from  that  point,  and  thereby  denotes 
succession,  not  to  the  tenant  for  life,  but  to  the  deceased  legatee. 
But  in  the  latter  case  he  returns  to  a  former  point  of  departure, 
and  commences  de  novo  an  entire  redistribution  of  the  whole 
fund,  by  which  means  he  indicates  a  succession  to  the  tenant  for 
life,  and  an  intention  to  consider  the  period  of  that  person's  de- 
cease as  the  point  to  which  survivorship  is  to  be  referred. 

By  means  of  this  distinction,  the  case  of  Watson  v.  England  (d) 
may  perhaps  be  reconciled  with  the  preceding  authorities.  In  that 
case  a  testatrix  having  a  power  to  appoint  a  sum  of  1,500/.  ap- 
pointed it  to  her  husband  for  life,  and  after  his  death  to  be  equally 
divided  among  the  five  daughters  of  her  sister  :  if  any  of  the 
said  daughters  should  die  in  the  husband's  lifetime  leaving  issue, 
such  issue  to  take  their  mother's  share  ;  but  in  case  any  of  them 
should  die  during  the  husband's  lifetime  without  issue,  then 
"the  said  sum  of  1,500/.  shall  be  divided,  share  and  share  alike, 
amongst  the  surviving  said  daughters."  It  was  held  by  Sir  L. 
Shadwellj  V.  C,,  that  the  husband's  death  was  the  time  to  which 
the  survivorship  here  intended  was  to  be  referred. 

And  apart  from  this  distinction,  if  there  be  a  final  gift  over 
of  the  whole  in  case  all  the  intermediate  legatees  (amongst 
whom  the  survivorship  is  to  take  place)  should  die  before  the 
tenant  for  life,  those  onfy  who  survive  the  tenant  for  life  will 
take,  since  the  testator  will  be  held  to  have  explained  by  the 

[(d)  15  Sim.  1.     But  see  as  to  this  case,  ante,  Vol.  T.  p.  786,  n. 
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[final  gift  what  he  meant  by  the  indefinite  terms  of  survivorship    J°_HAP-  *LV11- 
previously  used  (e) .] 

Where  the  time  of  distribution  depends  upon  the  happening 
of  two  events,  one  of  which  is  personal,  and  the  other  is  not 
personal,  to  the  legatees  (as  where  the  gift  is  to  children  attain- 
ing twenty-one,  and  the  distribution  is  postponed  until  the 
youngest  object  attains  that  age  [or  until  the  death  of  a 
previous  legatee  for  life,)  ]  the  Courts  strongly  incline  to  con- 
strue a  gift  to  the  survivors  as  referring  to  the  former  event 
exclusively,  in  order  to  arrive  at  what  is  considered  to  be  a  more  Survivorship 
reasonable  scheme  of  disposition  than  that  of  rendering  the  majority  in 
interests  of  the  legatees  liable  to  be  defeated  by  the  event  of 
their  dying  before  the  time  to  which,  for  some  reason  irrespec- 
tive of  the  personal  qualifications  of  the  legatees,  the  distribu- 
tion was  postponed. 

Thus,  where  (/)  a  testator  devised  certain  leasehold  property  to 

his  wife  for  life,  then  to  his  daughter  for  life,  and  at  her  death  to 

her  husband  for  life,  and  at  his  decease  to  a  trustee  upon  trust  to 

receive  the  rents  for  the  benefit  of  all  the  children  of  the  daughter. 

The  testator  then  proceeded  thus  : — "  And  my  further  will  is, 

that  my  said  trustee  shall  from  time  to  time,  as  the  rents  become 

due,  pay  unto  such  child  or  children  a  just  proportion  of  such 

interest  as  they  shall  arrive  at  their  age  of  twenty-one  years,  and 

to  place  the  interest  of  the  infants'  shares  in  the  Three  per  Cent. 

Consolidated  Bank  Annuities  for  their  own  sole  use  and  benefit, 

and  so  on  alternately  till  the  youngest  child  shall  arrive  at  his  or 

her  age  of  twenty-one  years,  and  then  all  the  said  children  or  the 

survivors  of  them  to  be  let  into  full  possession  of  all  the  said 

estates,  share  and  share  alike."    The  question  was,  at  what  time 

the  interest  of  the  children  vested.   Sir  /.  Leach,  M.  R.,  observed, 

that  the  Court  would  not,  unless  forced  by  the  plainest  words, 

adopt  a  construction  by  which  the  interest  of  a  child  of  full 

age,  and  settled  in  life,  would  be  divested,  if  he  happened  to  die 

before  the  youngest  child  attained  twenty-one :  that  here  the 

word  "survivor"  admitted  of  another  and  more  rational  meaning, 

namely,  surviving  so  as  to  attain  twenty-one ;  that,  therefore, 

every  child  attaining  twenty-one  acquired  a  vested  interest  in  his 

proportion  of  the  capital ;  and  that  the  children  who  died  before 

attaining  twenty-one  took,  during  their  lives,  a  vested  interest  in 

[(e)  Daniel  v.  Gosset,  19  Beav.   478.       349.] 
Compare  Bouverie  v.  Bouverie,   2  Phill.  (/)  Crozler  v.  Fisher,  4  Russ.  398. 
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CHAP.  xLvn.  that  proportion  of  the  rents  and  profits  which  corresponded  to 
their  presumptive  shares;  but  that  such  interest  determined  on 
their  deaths. 

refeTredto1^  [An&  in  the  case  of  Tribe  v.  Newland  (g),  where  a  testator 

majority  in  gave  the  interest  of  a  sum  of  3,000/.  to  his  daughter  for  her  life, 
deatiTortenant  anc^  a^ter  ner  decease  he  gave  the  said  sum  to  trustees  in  trust 
for  life.  for  the  children  of  his  said  daughter,  share  and  share  alike,  to 

be  paid  to  such  of  them  as  should  be  sons  at  their  ages  of 
twenty-one  years,  and  to  such  of  them  as  should  be  daughters 
at  their  ages  of  twenty-one  years,  or  respective  days  of  marriage, 
with  interest  in  the  meantime  for  their  maintenance,  and  with 
benefit  of  survivorship  in  the  event  of  any  of  the  said  children 
dying  without  issue :  it  was  held  by  Sir  J.  Parker,  V.  C.,  that 
the  words  of  survivorship  referred  to  the  time  of  payment  men- 
tioned just  before.  He  thought  they  formed  part  of  a  sentence 
providing  for  what  was  to  be  done  in  the  meantime,  until  the 
shares  became  payable ;  and  that  the  Court  would  not,  without 
a  much  more  clear  indication  of  intention  than  was  to  be  found 
in  that  will,  adopt  a  construction  which  made  the  provision  for 
children  depend  on  the  contingency  of  their  surviving  their 
parent ;  more  especially  where  the  testator  had  pointed  out  a 
period  when  the  shares  were  to  be  paid. 

Indeed,  the  case  of  Crozier  v.  Fisher  included  a  decision 
upon  the  question  between  those  two  periods ;  since  it  was  there 
held  that  the  children  who  survived  the  tenant  for  life  were  not 
entitled  unless  they  attained  the  age  of  twenty-one ;  a  decision 
which,  as  it  goes  to  exclude  some  of  the  class,  may  be  considered 
a  pointed  one. 

The  case  is  yet  clearer,  where,  after  a  previous  life  interest, 
the  gift  in  remainder  is  in  the  first  instance  to  such  children  as 
shall  attain  a  given  age  ;  and  there  then  follows  a  direction  to 
pay  at  that  age  "  with  benefit  of  survivorship  : "  since  the  prior 
words  being  clear  are  not  to  be  cut  down  by  an  ambiguity  in 
the  subsequent  expressions  (h). 

Secns,  where  But  this  construction  is  evidently  excluded  when  the  prior 
gm,rovera0f  aH  bequest  is  followed  by  a  gift  over  on  the  death  of  all  the  previous 
referring  to  legatees  (among  whom  the  survivorship  is  to  take  place)  in  the 

death,  of  tenant 
for  life. 

[(g)  5  De  Gr.  &  S.  236  ;  see  also  Bou-  See  also  Hodson  v.  MicUetivwaite,  2 

verie  v.  Bwtverie,  2  Phill.  359 ;  Knight  Drew.  294  ;  Carver  v.  Burgess,  18  Bear, 

v.  Knight,  25  Bear.  111.  541. 

(h)  Reid  v.    Worsley,  14   Jur.    325. 
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[lifetime  of  the  tenant  for  life.  The  death  of  the  tenant  for  life  is  QHAP.  XLVII. 
here  clearly  the  period  to  which  survivorship  is  to  be  referred  (i). 
And  in  some  other  cases  where  the  wills  to  be  construed 
have  not  distinctly  indicated  the  majority  of  the  several 
legatees  as  the  period  to  be  regarded,  the  words  of  survivor- 
ship have  been  referred  to  the  death  of  the  tenant  for  life, 
or  the  time  when  the  youngest  child  attained  majority,  as  the 
case  required. 

Thus,  in  the  case  of  Huffam  V.  Hubbard  (*),  where  the  gift  '°™£d£  *or 
was  "to  A.  for  life,  and  at  her  decease,  to  her  surviving  children  ffe,  and  at  her 
when  they  should  have  attained  their  twenty-one  years,  share  ^rviv^g  chit- 
and  share  alike."     Sir  /.  Romilly,  M.  R.,  said,  that  Crozier  v.  drenattwenty- 
Fisher  was  a  peculiar  case,  and  different  from  the  one  before 
him ;  and  he  held  that  only  the  children  surviving  A.  took, 
according  to  the  rule  in  Cripps  v.  Wolcott  (I),  that  survivorship 
has  reference  to  the  period  of  distribution. 

Again,  in  the  case  of  Turing  v.  Turing  (ni),  where  a  testator 
gave  a  sum  of  money  to  trustees  for  his  wife  for  life,  and  after 
her  death,  in  trust,  as  to  one-fifth  of  that  sum,  for  his  daughter 
for  life,  and  upon  her  demise  the  interest  to  be  appropriated  for 
the  use  of  any  her  child  or  children  until  they  reached  the  age 
of  twenty-one,  and  then  the  principal  sum  to  be  paid  to  the 
survivor  or  survivors  of  the  children,  share  and  share  alike:  it 
was  held  by  Sir  L.  Shadwell,  V.  C.,  that  the  time  of  the 
daughter's  death,  and  not  of  the  children's  majority,  was  the 
period  to  which  the  word  "  survivors "  related.  He  said,  the 
case  of  Crozier  v.  Fisher  was  totally  different  from  that  before 
him ;  which,  it  may  be  added,  seems  to  be  distinguishable  from 
the  case  of  Tribe  v.  Newland  only  by  reason  of  the  more 
unequivocal  direction  in  the  latter  case  to  pay  the  children 
their  shares  at  their  ages  of  twenty-one  years.] 

Where  a  gift  is  made  to  several  persons  as  tenants  in  common  To  several  as 
for  life,  and  the  survivor,  with  a  limitation  over  after  the  death  mon/or^/e,"1 
of  the  survivor,   indicating   therefore  unequivocally  that   the  and  to  survivor, 
survivor  is  to  take  at  all  events,  the  testator  is  considered  to  after  death  of 
refer  to  survivorship  indefinitely,  and  not  to  survivorship  at  his  surmvor- 
own  death. 


[(i)  Daniel  v.  Gosset,  19  Beav.    478  ;  (m)  15  Sim.  139 ;  see  also  Dorvitte  v. 

Fisher  v.  Moore,  1  Jur.  N.  S.  1011.  Wolff,  ib.  510  ;  Hind  v.  Selby,  22  Beav. 

(*)  16  Beav.  579.  373  ;   Vorley  v.  Richardson,   25  L.    J, 

(I)  Ante,  685.  Ch.  335,  2  Jur.  N.  S.  362.] 
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Doe  v.  Abey. 


Y\rords  of 
severance  con- 


Thus,  in  Doe  d.  Borwell  v.  Abey  (ri),  where  the  testator 
devised  to  his  three  sisters,  for  and  during  their  joint  natural 
lives,  and  the  natural  life  of  the  survivor  of  them,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants ;  and  after  the 
determination  of  their  respective  estates,  then  to  trustees 
during  the  lives  of  his  said  sisters,  and  the  life  of  the  survivor 
of  them,  to  preserve  contingent  estates ;  and  after  the  respec- 
tive deceases  of  his  said  three  sisters,  and  the  decease  of  the 
survivor  of  them,  then  over;  Lord  Ellenborouyh  observed,  that, 
to  take  as  tenants  in  common,  is,  correctly  speaking,  repugnant 
to  taking  with  benefit  of  survivorship ;  but  if  those  words  are 
understood  to  mean  that  they  were  to  take  it  as  tenants  in 
common,  which  they  might  do  with  benefit  of  survivor- 
ship, then  the  only  repugnance  seemed  to  be  in  the 
words  "and  not  as  joint  tenants "  (o).  "I  would/' said  his 
Lordship,  "  preserve  the  words  { to  take  as  tenants  in  common/ 
The  words  tenants  in  common  are  of  a  flexible  meaning,  and 
may  be  understood,  that  although  they  should  take  by  survivor- 
ship as  joint  tenants,  yet  the  enjoyment  was  to  be  regulated 
amongst  them  as  tenants  in  common.  The  prevailing  intention 
of  the  testator  seems  to  have  been,  that  the  estate  should  not 
go  over  until  the  death  of  the  survivor/'  And  Mr.  Justice 
Bay  ley  observed  with  great  truth,  "  A  tenancy  in  common,  with 
benefit  of  survivorship,  is  a  case  which  may  exist  without  being 
a  joint  tenancy,  because  survivorship  is  not  the  only  charac- 
teristic of  a  joint  tenancy." 

It  is  evident,  that,  by  "  benefit  of  survivorship,"  the 
learned  Judge  meant  a  gift  to  the  survivor;  and  his  obser- 
vation goes  to  this:  that,  although  survivorship  is  not  an 
incident  to  a  tenancy  in  common,  yet  an  express  gift  to 
survivors  is  consistent  with  it.  It  is  observable,  however, 
that  there  was  no  express  gift  to  the  survivor;  but  the 
Court  seems  to  have  implied  one  (p).  The  principle,  however, 
is  the  same. 

It  remains  to  be  observed,  that,  in  devises  of  estates  of  in- 
heritance, for  the  avowed  purpose  of  reconciling  words  of 


(n)  1  M.  &  Sel.  428. 

(o)  But  are  not  these  words  suscep- 
tible of  the  same  explanation  ?  They 
were  not  to  enjoy  as  joint  tenants,  with 
a  right  of  accruer,  but  as  tenants  in 


common,    with   an   express    or    implied 
limitation  to  survivors. 

(p)  This  case  may  therefore  be  added 
to  those  cited  ante,  Vol.  I.  p.  507. 
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division  or  severance  with  a  gift  to  the  survivor,  the  devisees    CHAP.  XLVH. 
have  been  held  to  be  joint  tenants  for  life,  and  tenants  in  fined  to  the 
common  of  the  inheritance  in  remainder.  inheritance. 

Thus,  in  Barker  v.  Giles  (q),  where  the  testator  devised 
his  real  estate  to  be  sold  to  pay  debts  and  legacies,  and  the 
surplus  of  the  money  arising  from  the  sale  to*  be  laid  out  in 
lands,  to  be  settled  to  the  use  of  J.  and  R.,  and  the  survivor 
of  them,  their  heirs  and  assigns  for  ever,  equally  to  be  divided 
between  them,  share  and  share  alike  :  it  was  held,  that  they 
were  joint  tenants  for  life,  with  several  inheritances,  so  that  by 
the  death  of  J.  in  the  lifetime  of  the  testator,  R.  took  the 
whole  for  his  life,  and  the  devise  of  the  moiety  of  the  inherit- 
ance lapsed. 

But  in  Blissett  v.  Cranwell  (r),  where  the  testator  devised  to  Limitation  to 
his  two  sons  and  their  heirs,  and  the  longest  liver  of  them,  equally 
to  be  divided  between  them  and  their  heirs,  after  the  death  of  his 
wife ;  it  was  held,  that  though  it  was  given  to  them  and  the 
survivor,  yet  that  the  last  words  (namely,  the  words  of  division) 
explained  what  the  testator  meant  by  the  word  "  survivor,"  that 
the  survivor  should  have  an  equal  division  with  the  heirs  of 
him  who  should  die  first. 

In  Stones  v.  Heurtley  (s),  Lord  Hardwicke  recognized 
the  authority  of  this  case,  and  applied  the  same  con- 
struction to  a  devise  of  the  residue  of  the  testator's  estate, 
"to  be  equally  divided  among  his  three  younger  children, 
D.,  F.  and  M.,  and  the  survivor  of  them,  and  their  heirs  for 
ever." 

The  objection  to  the  construction  adopted  in  the  two  last  Observations 
cases  is,  that  it  renders  the  gift  to  the  survivor  wholly  inopera-  caseSi 
tive.     It  is  probable  that  the  Courts  at  this  day  would  incline 
to  construe  such  gift  as  intended  to  provide  for  the  event  of  any 
of  the  objects  dying  in  the  lifetime  of  the  testator,  as  in  Smith 
v.  Horlock  (t) ;  at  any  rate,  in  such  a  case  as  Stones  v.  Heurtley, 
where  there  was  no  other  period  to  which  it  could  be  referred. 
The  other  case,  Blissett  v.  Cranwell,  would  raise  the  question  (to 
which  so  considerable  a  portion  of  the  present  chapter  has  been 
devoted)   whether  it  meant  survivorship  at   that  time   or  the 

(9)  2  P.  W.  280,  9  Mod.  157,  14  Vin.  delsey  v.' Adams,  22  Beav.  266.] 

487,   2  Eq.   Ca.   Ab.   536;    affirmed  on  (r)  Salk.  226,  3  Lev.  373. 

appeal,   3  B.  P.  C.  Toml/104.     See  also  (s)  1  Ves.  165. 

Polices  v.    Western,  9  Ves.  456  ;    [Had-  (t)  7  Taunt.  129. 
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CHAP.  XLVII.  period  of  division.  Barker  v.  Giles  (u)  is  distinguishable,  inas- 
much as  the  words  of  severance  were  not,  as  in  the  other  cases, 
necessarily  applied  to  the  estate  for  life.  The  authority  of  this 
case  was  recognized  in  the  recent  case  of  Doe  d.  Littlewood  v. 
Green  (#). 

(u)  Ante,  701.  (x)  4  M.  &  Wels.  229. 
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CHAPTER   XL VIII. 

WORDS  REFERRING  TO  DEATH  SIMPLY,  WHETHER  THEY  RELATE 
TO    DEATH    IN   THE    LIFETIME    OF    THE   TESTATOR. 


WHERE  a  bequest  is  made  to  a  person,  with  a  gift  over  in   « in  case  of 
case  of  his  death,   a  question  arises  whether  the  testator  uses  ^f  ^  wLat 
the  words  "  in  case  of,"  in  the  sense  of  at  or  from,  and  thereby  period  referred. 
as  restrictive  of  the  prior  bequest  to  a  life  interest,  i.  e.  as  intro- 
ducing a  gift  to  take  effect  on  the  decease  of  the  prior  legatee 
under  all  circumstances,  or  with  a  view  to  create  a  bequest  in 
defeazance  of  or  in  substitution  for  the  prior   one,  in  the  event 
of  the  death  of  the  legatee  in  some  contingency.    The  difficulty 
in  such  cases  arises  from  the  testator  having  applied  terms  of 
contingency  to  an  event  of  all   others  the  most  certain  and 
inevitable,  and  to  satisfy  which  terms  it  is  necessary  to  connect 
with  death  some  circumstance,  in  association  with  which  it  is 
contingent;    that  circumstance   naturally  is  the   time    of  its 
happening;  and  such  time,  where   the  bequest  is  immediate  Where  the 
(i.  e.  in  possession),  necessarily  is  the   death  of  the  testator,  immeaiate. 
there  being  no  other  period  to  which  the  words  can  be  referred. 

Hence  it  has  become  an  established  rule,  that  where  the 
bequest  is  simply  to  A.,  and  in  case  of  his  death,  or  if  he  die,  to 
B.,  A.  surviving  the  testator  takes  absolutely  (a). 

The  case  of  Trotter  v.  Williams  (b)  appears  to  have  carried 
this  construction  to  a  great  length.  J.  S.  bequeathed  to  A. 
500/.,  to  B.  500/.,  and  in  like  manner  gave  500/.  a  piece  to  five 
others,  and  if  any  died,  then  her  legacy,  and  also  the  residue  of  "if  any  die, 

(a)  Lowfield    v.    Stoneham,    2    Stra.  Nowlan  v.   Nettigan,    ib.    489;     Ltrd 

1261  ;  [Northey  v.    Burbage,  Pre.   Ch.  Douglas  v.  Chalmer,   2  Ves.  jun.  501 ; 

471 ;]  Hinckley  v.  Simmons,  4  Ves.  160 ;  also  Chalmers  v.  Stortt,   2  V.  &  B.  222. 

King  v.  Taylor,  5  Ves.  806  ;  [Twiner  v.  As  to  a  similar  question  arising  on  the 

Moor,  6  Ves.  556  ;~]  Cambridge  v.  Rous,  word  or,  as  in  a   gift  to  A.  "or  his  chil- 

8  Ves.    12;   Webster  v.  Hale,  ib.  410  ;  dren,"  see  post,  710  ;  also  1  Russ.  165. 
Ommaney  \.Bevan,  ISVes.  291;  Wright  (b)  Pre.  Ch.  78,   2  Eq.  Ca,  Ab.  344, 

v.  Stephens,  4  B.  &  Aid.  574.      But  see  pi.   2.     fSee  also  Taylor  v.  Stainton,  2 

Billings  v.  Sandom,   1  B.  C.  C.  393;  Jur.  N.  S.  634. 
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other." 
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tion. 


"  In  case  of 
her  demise," 
construed  at 
her  death. 


his  personal  estate,  to  go  to  such  of  them  as  should  be  then 
living,  equally  to  be  divided  betwixt  them  all.  The  Court  held, 
that  these  words  referred  to  a  dying  before  the  testator,  so  that 
the  death  of  any  of  the  legatees  after  would  not  carry  it  to  the 
survivors. 

The  word  "  then "  seemed  to  present  some  difficulty  in  the 
way  of  the  construction  adopted  in  this  case.  It  followed  im- 
mediately after  the  reference  to  the  death  of  the  legatees,  and 
might  with  great  plausibility  have  been  held  to  refer  to  that 
event  whenever  it  should  happen ;  for  a  testator  could  hardly 
intend  to  make  existence  at  a  period  anterior  to  his  own  death 
a  necessary  qualification  of  a  legatee.  This  case  exhibits  the 
extreme  point  to  which  the  construction  in  question  has  been 
carried. 

[The  rule  has  been  held  to  apply  where,  after  a  gift  to  several 
there  was  a  bequest  over  "  in  case  of  the  death  of  either  in  the 
lifetime  of  the  others  or  other ; "  on  the  ground  that  the  addi- 
tional words  did  not  make  the  event  of  death  more  contingent : 
it  being  a  certainty  that  one  must  die  in  the  lifetime  of  the 
other  (c) .] 

There  are,  however,  a  few  cases  of  immediate  bequests  in 
which  the  words  under  consideration  have  been  construed  to 
refer  to  death  at  any  time,  and  not  to  the  contingent  event  of 
death  in  the  lifetime  of  the  testator ;  but  in  each  there  seems 
to  have  been  some  circumstance,  evincing  an  intention  to  use 
the  words  in  that  rather  than  in  the  ordinary  sense.  Thus,  the 
circumstance  of  the  testator  having  bequeathed  other  property 
to  the  same  person,  to  be  "  at  her  own  disposal,"  has  been  con- 
sidered to  indicate  that  the  testator  had  a  different  intention  in 
the  instance  in  question. 

In  Billings  v.  Sandom  (d),  the  testator  being  at  Gibraltar, 
bequeathed  to  his  sister  A.  (who  was  in  England)  1,00  O/.,  and 
in  case  of  her  demise  he  gave  to  B.  800/.,  and  to  C.  200/.  And 
he  bequeathed  unto  A.,  whom  he  left  executrix,  whatever  goods, 
chattels  and  money  should  be  due  to  him  at  the  time  of  his 
decease,  "  to  be  disposed  of  as  she  should  think  proper."  Lord 
Thurlow  said,  the  testator  intended  to  give  a  share  of  his  bounty 
to  his  sister,  and  also  to  the  others.  The  word  "  and  "  implied 
this ;  therefore  she  should  take  it  for  life,  and  then  they  should 


[(c)  Howard    v.    Howard,  21    Beav. 
550.     But  see  Underwood  v.    Wing,    4 


D.  M.  &  G.  659.] 
(d)  1  B.  C.  C.  393. 
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take  it.     As  to  the  residuary  devise,  he  meant  that  she  should    CHAP.  XLVHI. 

take  that  unfettered,  at  her  own  disposal,  but  the  other  fettered 

by  the  gift  over.     This  case  has  been  referred  to  by  Sir  W. 

Grant  (e}3  as  decided  upon  the  contrast  afforded  by  the  residuary 

clause. 

In  Nowlan  v.  Nelligan  (/),  the  bequest  was  in  these  words  : 
—  "  I  give  and  devise  unto  my  beloved  wife  H.  N.  all  my  real 
and  personal  estate  :  I  make  no  provision  expressly  for  my  dear 
daughter,  knowing  that  it  is  my  dear  wife's  happiness,  as  well 
as  mine,  to  see  her  comfortably  provided  for  ;  but  in  case  of  "  In  case  of 

7      .7    7  •  •  7      •/•     •      ,1  TIT  A.    death  happen- 

death  happening  to  my  said  wife,  m  that  case  I  hereby  request  ing,"  &<?.,  not 


my  friends  S.  and  H.  to  take  care  of  and  manage  to  the  best 
advantage  for  my  daughter  H.  all  and  whatsoever  I  may  die  time  of  the 
possessed  of."  Lord  Thurlow  said,  it  was  impossible  to  tell  t{ 
with  precision  what  was  the  testator's  meaning,  but  he  thought 
it  too  much  to  determine,  that,  in  case  of  death  happening, 
meant  dying  in  the  husband's  (i.  e.  the  testator's)  lifetime  ;  that 
therefore  the  meaning  must  be  supposed  to  be  in  the  event  of 
her  death  whenever  it  should  happen. 

Of  this  case  Sir  W.  Grant  (g]  has  said,  "  It  was  evident  that  Sir  W.  Grant's 
some  benefit  was  intended  for  the  daughter,  but  it  was  doubtful,  TNwLn°v. 
as  the  extent  was  not  clearly  expressed,  whether  it  could  be  Nelligan. 
made  effectual  by  imposing  a  trust  upon  the  will  (quaere  wife  ?). 
Some  benefit,  however,  was  evidently  intended  for  the  daughter, 
and  none  could  be  assured  to  her  except  by  limiting  her  mother 
to  an  interest  for  life." 

These  cases  shew,  that,  in  the  opinion  of  Lord  Thurlow,  very 
slight  circumstances  suffice  to  make  the  words  under  considera- 
tion refer  to  death  at  any  period  ;  but  no  case  has  perhaps  gone 
so  far  in  adopting  this  construction  as  Lord  Douglas  v.  Chalmer  (h), 
where  a  testatrix  bequeathed  her  residuary  personal  estate  for 
and  to  the  use  and  behoof  of  her  daughter  Frances  Lady  D., 
and  in  case  of  her  decease  to  the  use  and  behoof  of  her  (Lady  "In  case  o/," 
D.'s)  children,  share  and  share  alike,  to  whom  her  said  trustees 
and  executors  were  to  account  for  and  pay  over  and  assign  the 
said  residue.  By  a  codicil,  the  testatrix  gave  a  ring  to  her 
daughter  Lady  D.,  [and  her  wearing  apparel  to  A.,  or  if  A. 
should  be  dead  before  her,  then  over.]  Lord  Loughborough  treated 
the  notion,  that  the  testatrix  intended  to  provide  for  the  event 

(e)  8  Ves.  22.  (g)  8  Ves.  22. 

(/)  1  B.  C.  C.  489.  (h)  2  Ves.  jun.  501. 
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children. 


"  But  should 
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of  Lady  D.  dying  in  her  lifetime  as  contrary  to  the  natural 
import  of  the  words,  and  the  distinction  between  the  expression 
used,  and  at  or  from  her  decease,  as  too  subtle.  He  also  relied 
upon  the  bequest  of  the  ring  in  the  codicil,  which  he  observed 
was  inconsistent  with  the  supposition  of  her  taking  the  whole 
interest  in  the  residue ;  but,  if  she  took  it  for  life  only,  was 
very  natural.  And  his  Lordship  observed,  that,  under  the 
circumstances  which  had  happened,  there  was  no  other  way  by 
which  the  testatrix's  bounty  could  reach  the  children  but  by 
giving  to  Lady  D.  for  life,  and  the  capital  to  the  children. 

The  reliance  which  was  placed  on  these  circumstances  shews 
that  Lord  Loughborough  did  not  intend  to  controvert  the  general 
rule,  which  is  still  more  apparent  from  his  subsequent  decision 
in  Hinckley  v.  Simmons  (i),  where  a  bequest  of  all  the  testatrix's 
"fortune"  to  A.,  and  "  in  case  of  her  death"  to  B.,  was  held 
to  confer  an  absolute  interest  on  A.  surviving  the  testatrix. 
And  this  has  been  followed  by  several  other  decisions  (&). 

It  might  seem,  perhaps,  that  Lord  Douglas  v.  Chalmer  goes 
to  establish  an  exception  to  the  construction  in  question,  where 
the  first  gift  is  to  the  parent  and  the  second  to  the  children ; 
but  this  hypothesis  is  not  only  unsound  in  principle,  but  is 
contradicted  by  subsequent  authority. 

Thus,  in  Webster  v.  Hale  (I),  where  the  testator  bequeathed 
certain  stock  for  the  use,  exclusive  right,  and  property  of  his 
sister  C.,  but  should  she  happen  to  die,  then  to  her  children;  and 
the  testator  also  bequeathed  to  his  sister  H.  certain  stock,  and 
in  case  of  her  death  to  be  divided  among  her  children.  Sir  W. 
Grant,  held,  that  C.  surviving  the  testator  was  entitled  to  her 
legacy  absolutely  :  he  remarked  that  the  word  "  but  " 
strengthened  this  construction,  being  disjunctive,  and  implying 
that  the  children  were  to  take  in  an  event  different  from  that 
on  which  the  parent  was  to  take.  The  other  bequest  to  H.,  his 
Honor  observed,  was  in  the  very  terms  of  Lord  Douglas  v. 
Chalmer,  and,  if  that  stood  alone,  he  should  be  bound  to  the 
same  construction ;  but  he  thought  it  sufficiently  clear,  that  C. 
was  to  take  absolutely,  and  he  could  not,  from  the  very  slight 
variation,  collect  a  different  intention  as  to  the  other  sister.  It 
seems,  therefore,  that  the  M.  R.  did  not  think  the  gift  of  the 
ring  in  Lord  Douglas  v.  Chalmer  as  making  any  real  difference. 


(i)  4Ves.  160. 


(Z)  8  Ves.  411. 


See  cases  cited  ante,  p.  703. 
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The  absence  of  any  distinction  where  the  respective  bequests    CHAP.  XLVIII. 
are  to  parent  and  children,  is  still  further  evident  from  the  case   «  in  case  of 
of  Slade  v.  Milner  (m),  where,  under  a  bequest  to  A..  "  and  in  her  dea^h  " 

applied  to  tes- 

case  of  her  death "  to  be  equally  divided  between  her  children,  tator's  lifetime. 
Sir  /.  Leach  held,  that  A.,  having  survived  the  testatrix,  took 
an  absolute  interest. 

And  it  is  of  course  equally  immaterial  that  the  substituted 
gift  confers  a  life  interest  only  on  the  first  taker,  and  the  ulterior 
interest  on  a  third  person  (»). 

The  most  recent   case  exemplifying   the   construction   now   "in  the  event 
under  consideration  is  Clarke  v.  Lubbock  (o).  where  a  testator  °ftne  death  of 

v  '*  either     smn- 

bequeathed  the  residue  of  his  property  to  A.  and  B.,  the  interest  larly  con- 
to  be  paid  for  their  support ;  but  in  the  event  of  the  death  of  s 
either,  the  whole  of  the  interest  to  be  paid  to  the  survivor ;  and 
on  his  or  her  demise,  should  they  leave  no  children,  then  over : 
Sir  J.  K.  Bruce  held,  that  both  A.  and  B.  having  survived  the 
testator  and  left  children,  each  were  entitled  to  one  moiety,  the 
words  in  question  being  construed  to  refer  to  death  in  the 
testator's  lifetime. 

[Where,  however,  a  testator  left  all  his  property  to  his  son  Secus,  where 
charged  with  an  annuity  to  his  widow ;   "  but  should  the  hand  f^lTto'the 
of  death  fall  on  my  widow  and  son,"  then  over,  Lord  Cranworth  death  of  his 
held  that  the  gift  over  could  not  have  been  intended  to  take 
effect  on  an  event  which  was  to  happen  in  the  testator's  life- 
time, the  expression  being  "  should  the  hand  of  death  fall  on 
my  widow"  which  could  not  be  in  his  lifetime  (/?).] 

But  although  in  the  case  of  an  immediate  gift  it  is  generally  Rule  where 
true  that  a  bequest  over,  in  the  event  of  the  death  of  the  pre- 
ceding  legatee,  refers  to  that  event  occurring  in  the  lifetime  of 
the  testator,  yet  this  construction  is  only  made  ex  necessitate 
rei,  from  the  absence  of  any  other  period  to  which  the  words 
can  be  referred,  as  a  testator  is  not  supposed  to  contemplate  the 
event  of  himself  surviving  the  objects  of  his  bounty ;  and,  con- 
sequently, where  there  is  another  point  of  time  to  which  such 
dying  may  be  referred  (as  obviously  is  the  case  where  the 
bequest  is  to  take  effect  in  possession  at  a  period  subsequent  to 
the  testator's  decease),  the  words  in  question  are  considered  as 

(m)  4  Mad.  144;  [and  ScJienJc  v.  Arthur  v.  Hughes,  4  Beav.  506;  Du- 
Agnew,  4  Kay  &  J.  405.]  hamel  v.  Ardovin,  2  Ves.  163. 

(»)  Origan  v.  Baines,  7  Sim.  40.  (p)  Randfidd  v.  .Randfield,  2  De  (J. 

(o)  1  Y.  &  C.  C.  C.  492.     [See  also       &  Jo.  57.     Compare  Taylor  v.  Stainton, 

2  Jur.  N.  S.  634,  635.] 

z  z  2 
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OHAP.  XLVIII. 


"  In  case  of 
the  death " 
referred  to 
period  of 
possession. 


Same  words 
referable  to 
different 
periods  when 


extending  to  the  event  of  the  legatee  dying  in  the  interval 
between  the  testator's  decease  and  the  period  of  vesting  in 
possession. 

Thus,  in  Hervey  v.  M'Lauchlin(q),  where  a  testatrix  bequeathed 
two  several  sums  of  "stock  to  a  trustee,  in  trust  to  pay  the  divi- 
dends to  T.  for  life,  and  after  her  death  she  gave  the  said  two 
sums  to  GL,  E.  and  E.,  the  three  children  of  T.,  in  equal  shares, 
and  in  case  of  the  death  of  either  of  them,  the  share  of  such  as 
might  die  to  go  to  and  belong  to  the  children,  or  child  if  but 
one,  of  the  persons  so  dying.  G.  survived  the  testatrix,  and 
died  in  the  lifetime  of  the  mother,  the  legatee  for  life ;  and  it 
was  contended  that  the  words  "  in  case  of  the  death  "  of  the 
legatees,  referred  to  a  dying  in  the  lifetime  of  the  testatrix,  and 
therefore  that  the  children  were  not  entitled.  But  the  Court 
considered  that  the  intention  of  the  testatrix  was  to  substitute 
the  children  of  those  dying  in  the  lifetime  of  the  legatee  for  life 
in  the  place  of  their  parent,  and  that  therefore  the  parents  took 
vested  interests  on  the  death  of  the  testator,  subject  to  be 
divested  in  the  event  specified. 

On  this  principle,  too,  it  should  seem,  that,  in  the  case  of  a 
bequest  to  A.  at  the  age  of  twenty-one  years,  and  in  the  event 
of  his  death  then  over  to  another,  the  words  would  be  construed 
to  mean,  in  the  event  of  his  dying  under  twenty-one  at  any 
time  (r) . 

[And  where  payment  only,  and  not  vesting,  is  postponed  to 
a  stated  period,  a  gift  over  in  these  terms  is  referable  to  a 
death  happening  at  any  time  before  the  period  of  payment. 
Thus,  in  the  case  of  James  v.  Baker  (s),  where  a  testator  be- 
queathed his  residue  to  E.,  and  to  her  children  then  living,  the 
children  to  receive  their  several  portions  on  their  attaining  the 
age  of  twenty-one  years ;  and  in  case  of  the  death  of  any  of 
the  children  then  living,  such  child's  portion  to  go  to  any  other 
child  the  said  E.  might  have ;  Sir  J.  K.  Bruce,  V.  C.,  held, 
that  the  expression  "in  case  of  death"  meant  death  under 
twenty-one  whenever  happening. 

And  where,  in  the  same  will,  an  immediate  legacy  is  given  to 
a  person,  or,  in  case  of  his  death,  to  his  issue,  and  another  legacy 
is  bequeathed  in  the  same  terms,  but  subject  to  a  previous  life- 


(q)  1  Pri.  264.  See  also  Moon  d. 
Fayge  v.  Heasemari,  Willes,  138  ;  Gal- 
land  v.  Leonard,  1  Swanst.  161;  Girdle- 
stone,  v.  Doe,  2  Sim.  225. 


(»•)  See  Home  v.  Pillaw,  2  My.  &  K. 
24. 

[(*)  8  Jur.  750.  And  see  Monteith  v. 
Nicholson,  2  Kee.  719,  post. 
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[interest,  the  words  "  in  case  of  his  death  "  will  be  differently    CHAP.  XLVIII. 
construed,  according  as  they  are  to  be  construed  with  reference  they  relate  to 
to  one  legacy  or  the  other,  and  will  be  referred  in  the  one  case  more  tlian  onQ 
to  the  death  of  the  testator,  and,  in  the  other,  to  that  of  the 
tenant  for  life  (t). 

But  such  words  are  not  confined  to  the  event  of  death  hap-   "  In  case  of 
pening  in  the  interval  between  the  testator's  decease  and  the 


period  of  vesting  in  possession  ;  they  apply  also  to  the  case  of  testator's 
death  happening  before  the  testator's  decease;  to  which  con- 
struction, indeed,  as  such  a  death  literally  happens  before  the 
period  of  distribution,  there  can  be  no  objection.  Accordingly, 
in  Ive  v.  King  (u),  where  a  testator  bequeathed  his  residuary 
estate  to  A.  for  life,  and  after  the  death  of  A.  gave  one  moiety 
thereof  to  five  persons  as  tenants  in  common  ;  and  in  case  of 
the  death  of  any  or  either  of  them,  then  their  respective  shares 
to  go  over.  One  of  the  legatees  was  dead  at  the  date  of  the 
will;  but  Sir  J.  Romilly,  M.  R,.,  held,  that  the  gift  over  took 
effect. 

In  a  case  (a?)  where  a  testator  gave  a  sum  of  money  in  trust   "  In  case  of 
for  one  for  life,  and  after  his  decease  bequeathed  part  of  it  to  not  referable  to 


A.  and  B.  (whom  the  testator  appointed  his  executors),  share        utonb 

and  share  alike,  "for  the  trouble  they  may  have  in  execution  of  force  of  reason 

this  my  will.     But  in  case  of  either  of  their  death,  I  give  to  the  Bequest   ° 

survivor."    Sir  W.  P.  Wood,  V.  C.,  thought,  that  if  the  will  had 

stopped  there,  death  in  the  lifetime  of  the  testator  would  have 

been  the  better  construction,  on  account  of  the  reason  expressly 

given  for  the  bequest  being  the  trouble  of  executing  the  will, 

which  the  executor  would  incur  immediately  upon  the  testator's 

death.     But  the  will  went  on,  "and  in  case  of  both  their  deaths 

to  the  heirs,  executors  and   administrators  of  such  survivor;" 

and  the  V.  C.  held,  that  the  testator  must  be  taken  to  refer  to 

the  same  time  when  he  spoke  of  the  death  of  both  as  when  he 

spoke  of  the  death  of  either  ;  and  if  the  words  were  referred  to 

death  in  the  lifetime  of  the  testator,  the  effect  would  be  that 

the  testator  gave  a  legacy  to  the  representative  of  the  survivor^ 

though   that   survivor   died  in   his  lifetime;    and   the   reason 

assigned  for  the  gift    altogether  failed.     He,  therefore,  held, 

[(<)  Salisbury  v.  Petty,   3  Hare,   86.  (u)  16  Beav.  46.     See  Le  Jeune  v.  Le 

See  also  Neathway  v.  Read,  3  D.  M.  &  Jeune,  2  Kee.  701  ;  Ashling  v.  Knowles, 

Q-.    18,  ante,  p.  687  ;  More's   Trust,  10  3  Drew.   593  ;  Cambridge  v.   Rous,    25 

Hare,  178  j  Malcolm  y.  Taylor,  2  K.  &  Eeav.  417,  418. 
My.  416.  (x)  Green  v,  Barrow,  10  Hare,  459.] 
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OHAP.  XLVIII.  [though  with  some  hesitation,  that  on  the  death  of  one  in  the 
interval  between  the  death  of  the  testator  and  the  death  of  the 
tenant  for  life,  the  survivor  became  entitled.] 

"Or"  used  And  here  it  may  be  observed,  that  those  cases  in  which  the 
SithY/cow  If.  wor(l  "or"  has  been  construed  as  introductory  to  a  sub- 
stitutional  bequest  (in  which  sense  it  seems  to  be  tantamount 
to  the  words  "in  case  of  the  death")  present  a  distinction 
between  immediate  and  future  gifts  similar  to  that  which  has 
been  just  pointed  out.  Thus,  a  legacy  to  A.  or  to  his  children, 
or  to  A.  or  his  heirs,  is  construed  as  letting  in  the  children  or 
next  of  kin  ("  heirs "  being  in  reference  to  [such  a  gift  of] 
personal  estate  construed  as  synonymous  with  next  of  kin),  in 
the  event  of  A.  dying  in  the  lifetime  of  the  testator;  while,  on 
the  other  hand,  a  bequest  to  A.  for  life,  and.  after  his  decease  to 
B.  or  his  children,  is  held  to  create  a  substitutional  gift  in 
favour  of  the  children  of  B.,  in  the  event  of  B.  dying  in  the 
lifetime  of  A.  (y). 

Distinction  It  should  be  noticed,  that  the  construction  of  the  words  "  in 

gift  is  expressly  case  of  the  death,"  which  makes  them  provide  against  the  event 
of  the  legatee  dying  in  the  testator's  lifetime,  applies  only  when 
the  prior  gift  is  absolute  and  unrestricted,  and  not  where  such 
legatee  takes  a  life  interest  only;  for,  if  a  testator  bequeaths  the 
interest  of  a  sum  of  money  to  A.  expressly  for  life,  "  and  in 
case  of  his  death"  to  B.,  the  irresistible  inference  is,  that 
these  words  are  intended  to  refer  to  the  event  on  which 
the  prior  life  interest  will  determine,  and  that  the  bequest 
to  B.  is  meant  to  be,  not  a  substituted  but  an  ulterior  gift, 
to  take  effect  on  the  death  of  A.  whenever  that  event  may 
happen. 

Thus,  in  the  case  of  Smart  v.  Clark  (z),  where  a  testator  gave 
to  his  son  E.,  who  was  then  at  sea,  the  interest  of  500/.  stock 
in  the  Five  per  Cents,  during  his  natural  life,  if  he  came  to 
claim  the  same  within  five  years  after  the  testator's  decease  ; 
but  if  he  should  die,  or  not  come  to  claim  the  same  within  the 
time  limited,  then  he  gave  the  said  stock  to  the  children  of  his 
daughter  A.,  with  the  interest  that  might  be  due  thereon.  E. 
claimed  within  the  five  years,  and  received  the  dividends  until 
his  death,  when  the  children  of  A,  filed  a  bill  to  obtain  a 

(y)  Vide  cases  cited  Vol.   I.  pp.  480,       the  rule  by  reading  "and"  as  "or."] 
481  ;    [also  Burrell    v.  Baskerfield,   11  («)'  3   lluss.    365.      [See   also   Had- 

Beav.    525,  which  was   brought  within       delscy  v.  Adams,  22  Beav.  266.] 
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transfer;  and   Sir   J.  S.   Copley,  M.  R.,   on  the  authority  of   CHAP.  XLYIII. 
Billings  v.  Sandom  (a),  held  that  they  were  entitled. 

It  is  singular  that  the  Master  of  the  Rolls  did  not  advert  to  Remarks  on 
the  circumstance  of  the  prior  bequest  being  expressly  for  life, 
which  distinguished  the  case  before  him  from  all  that  had  been 
cited,  including  Billings  v.  Sandom ;  which  case  stands  upon  its 
special  circumstances,  and  is  only  to  be  reconciled  with  sub- 
sequent authorities,  on  the  ground  that  the  context  warranted 
the  construing  the  words  "  and  in  case  of  her  demise  "  to  mean 
at  her  demise. 

Where  the  prior  gift,  though  not  expressly  for  life,  comprises  Where  prior 
the  annual  income  only  of  the  fund,  which  is  the  subject  of  the 
bequest,  the  same  construction  seems  to  prevail  as  where  the  only, 
prior  gift  is  expressly  for  life. 

Thus,  in  the  case  of  Tilson  v.  Jones  (b),  where  a  testatrix 
directed  the  interest  of  certain  stock  and  a  canal  share  to  be 
equally  divided  between  her  son  and  daughter,  exclusive  of  any 
husband ;  and  in  case  of  the  death  of  either,  then  the  whole  of 
the  interest  to  the  survivor ;  and  if  her  son  should  not  be  in 
England  at  the  time  of  her  decease,  then  the  execution  of  the 
trusts,  so  far  as  they  related  to  him,  should  be  postponed  until 
his  return ;  but  in  case  of  his  death,  then  the  trustees  should 
pay  the  whole  of  such  interest  to  her  daughter ;  and  in  case  of 
her  death,  the  testatrix  gave  the  whole  of  such  principal  and 
interest  between  her  niece  and  nephew ;  and  in  case  of  their 
death  before  her  son  and  daughter,  then  she  gave  the  principal 
and  interest  at  the  deaths  of  the  son  and  daughter  to  C.  M. 
The  daughter  survived  the  son,  and  claimed  to  be  absolutely 
entitled;  but  Sir  J.  Leach,  M.  R.,  said,  that  the  testatrix  must 
be  understood  as  if  she  had  expressed  herself  thus  :  "  I  give  the 
principal  and  interest  to  my  niece  and  nephew,  if  they  shall 
survive  my  son  and  daughter;  and  if  they  shall  not  survive  them, 
then  to  C.  M."  She  could  not  refer  here  to  the  death  of  her 
son  and  daughter  in  her  lifetime ;  the  daughter  therefore  took 
for  life  only.  Besides  this,  the  testatrix  in  her  gift  to  her  son 
and  daughter  spoke  of  the  interest  only,  but  in  the  gift  over  she 
spoke  of  the  principal  and  interest. 

Consistently  with  the  principle  of  the  two  cases  just  stated,  Words  follow. 
it  has  been  held,  that  the  words  under  consideration  succeeding 

land, 
(a)  But  as  to  which,  vide  ante,  p.  704.  (6)  1  E.  &  My.  553. 
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CHAP.  XLVIII.  an  indefinite  devise  of  land,  would  (as  such  a  devise,  if  contained 
in  a  will  which  is  subject  to  the  old  law,  confer  only  an  estate 
for  life)  be  held  to  be  synonymous  with  "  after  the  death,"  and 
accordingly  the  estate  to  which  they  are  prefixed  is  a  vested 
remainder,  expectant  on  such  life  estate  (c). 

Thus,  in  the  case  of  Bowen  v.  Scowcroft  (d),  where  an  undi- 
vided share  in  lands  was  devised  to  W.  and  B.,  and  in  case 
of  their  demise  the  testator  devised  their  respective  shares  to 
be  equally  divided  among  their  children  or  their  lawful  heirs, 
Mr.  Baron  Alderson  was  of  opinion,  that,  as  this  was  the  case 
of  a  devise  of  land,  the  authorities  relating  to  personal  estate 
did  not  apply,  and  that  the  words  were  to  be  construed  "  after 
their  decease." 

Estate  It  seems  that,  where  a  testator  devises  an  estate  tail  to  a 

person,  and  "if  he  die,"  then  over  to  another,  the  words 
"  without  issue  "  are  supplied  to  render  it  consistent  with  that 
estate  (e). 


tail. 


(c)  Fortescue  v.  Abbott,  Pollex.  479, 
T.  Jones,  79. 

(d)  2  Y.  &  C.   640.     This  overrules 


Lord  Kenyan's  suggestion  in  Goodtitle 
Edmonds,  7  T.  R.  635. 

(e)  Anon.,   1  And.  33,  ante,  Vol. 
p.  456. 
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CHAPTER   XLIX. 

WORDS  REFERRING  TO  DEATH  COUPLED  WITH  A  CONTIN- 
GENCY.— TO  WHAT  PERIOD  THEY  RELATE. — CLASSIFI- 
CATION OF  THE  CASES. 


THE  distinction  between  the  cases,  which  form  the  subject  of  Distinction  be- 
the  present  inquiry,  and  those  discussed  in  the  last  chapter,  is  disrassed  in8* 
obvious.     There  it  was  necessary  either  to  do  violence  to  the  the  last  and  *& 
testator's  language,  by  reading  the  words  providing  against  the  chapter. 
event  of  death  as  applying  to  the  occurrence  of  death  at  any 
time  (in  which  sense  death  is  not  a  contingent  event),  or  else  to 
give  effect  to  the  words  of  contingency,  by  construing  them  as 
intended  to  provide  against  death  within  a  given  period. 

In  the  cases  now  to  be  considered,  however,  the  expositor  of 
the  will  is  placed  in  no  such  dilemma ;  for  the  testator  having 
himself  associated  the  event  of  death  with  a  collateral  circum- 
stance, full  scope  may  be  given  to  his  expressions  of  con- 
tingency without  seeking  for  any  restriction  in  regard  to  time ; 
and  accordingly  there  seems  to  be  no  reason  (unless  it  be  found 
in  the  context  of  the  will)  why  the  gift  over  should  not  take 
effect  in  the  event  of  the  prior  legatee's  dying  under  the  cir- 
cumstances described  at  any  period.  Cases  of  this  kind,  how- 
ever, will  be  found  to  present  many  distinctions  which  require 
particular  attention.  The  cases  are  divisible  into  two  classes :  classification 
1st.  Where  the  question  is,  whether  the  substituted  gift  takes  °ftliecases- 
effect  in  the  event  of  the  prior  legatee  dying  under  the  circum- 
stances described  in  the  testator's  lifetime.  2ndly.  "Where  the 
question  is,  whether  the  substituted  gift  takes  effect  in  the  event 
of  the  prior  legatee  surviving  the  testator,  and  afterwards  dying 
under  the  circumstances  described;  and  if  so,  whether  at  any 
time  subsequently. 

I.  It  may  be  stated  as  a  general  rule,  that  where  the  gift  is  Death  of  object 
to  a  designated  individual,  with  a  gift  over  in  the  event  of  his  of  prior  ^ ln 
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lifetime. 


Ulterior  lega- 
tees held  t6  be 
entitled. 


dying  without  having  attained  a  certain  age,  or  under  any  other 
prescribed  circumstances  (a),  and  the  event  happens  accord- 
ingly in  the  testator's  lifetime,  the  ulterior  gift  takes  effect 
immediately  on  the  testator's  decease,  as  a  simple  absolute  gift. 

In  the  early  case  of  Darrel  v.  Molesworth  (b),  where  a  legacy 
of  50£.  was  given  to  D.  T.  at  twenty-one  or  marriage,  and  at  the 
close  of  his  will  (which  contained  several  pecuniary  bequests), 
the  testator  added,  that  if  any  legatee  died  before  his  legacy  was 
made  payable,  the  same  should  go  to  the  brothers  or  sisters  of 
such  legatee.  D.  T.  died  in  the  lifetime  of  the  testator  (it  is 
presumed  under  twenty-one,  though  the  fact  is  not  stated),  and 
it  was  adjudged  that  it  was  no  lapsed  legacy,  but  went  to  the 
sister  of  the  legatee. 

So,  in  the  case  of  Willing  v.  Baine  (c),  where  a  testator 
bequeathed  200J.  apiece  to  his  children  [naming  them],  pay- 
able at  their  respective  ages  of  twenty-one,  and  if  any  of  them 
died  before  their  age  of  twenty-one,  then  the  legacy  given  to  the 
person  so  dying  to  go  to  the  surviving  children.  One  of  the 
children  died  in  the  testator's  lifetime  (a  minor,  it  is  presumed, 
though  the  fact  is  not  stated),  and  it  was  held,  that  the  children 
living  at  the  death  of  the  testator  were  entitled  to  his  legacy. 

So,  in  the  case  of  Walker  v.  Main  (d}}  where  a  testator  devised 
real  estate  to  his  wife  for  life,  remainder  to  a  trustee  in  trust 
for  sale,  and  to  pay  the  produce  among  his  children  and  grand- 
children in  manner  following:  he  then  gave  20£.  each  to  several 
of  his  grandchildren,  payable  at  twenty-one  or  marriage ;  and 
to  his  four  children  A.,  B.,  C.  and  D.,  all  the  residue  to  be 
divided  amongst  them  equally  at  the  age  of  twenty-one  or 
marriage;  but  if  any  of  his  children  or  grandchildren  should 
happen  to  die  before  the  time  of  such  legacy  becoming  due  and 
payable,  then  he  bequeathed  the  part  or  share  of  the  child  or 
children  or  grandchildren  so  dying  unto  and  amongst  those  that 
should  be  then  living,  share  and  share  alike.  B.  and  C.  died  in 
the  testator's  lifetime,  and  it  was  held,  that  their  shares  devolved 
to  the  survivors. 


[(a)  A  bequest  to  A.,  but  in  case  A. 
dies  intestate  over,  lapses  if  A.  dies  in 
testator's  lifetime,  the  words  being  ap- 
plicable only  to  a  legatee  who  survives 
the  testator,  and  thus  acquires  the  power 
to  leave  the  property  by  will,  Hughes  v. 
Ellis,  19  Jur.  316;  and  see  Vol.  L,  p. 
336  n.  £. 


(6)  2  Vern.  378.  See  also  [Ledsome 
v.  HicTcman,  ib.  611  ;  Bretton  v.  Lethu- 
lier,  ib.  653  ;  but  see  Miller  v.  Warren, 
ib.  207,  n .,  Raithby's  Ed. 

(c)  Kel.  12,  2  Eq.  Ca.  Ab.  545,  pi.  22. 
The  report,  3  P.  W.  113,  omits  to  state 
that  the  children  were  named.] 

(d)  1J.  &  W.  1. 
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Again,  in  the  more  recent  case  of  Humphreys  v.  Howes  (e),  cnAP-  XLIX- 
where  a  testator  bequeathed  the  residue  of  his  personal  estate 
to  trustees  upon  trust  for  A.,  B.  and  C.,  for  their  lives,  and  to 
the  survivor  for  life,  and  after  their  decease  upon  trust  to 
transfer  and  pay  the  same  to  E.  (son  of  B.)  and  F.  (son  of  C.), 
share  and  share  alike  ;  and  in  case  E.  or  F.  should  happen  to  die 
before  his  share  of  the  trust-money  should  become  payable  without 
leaving  issue  of  his  body,  then  his  share  to  go  to  the  survivor; 
and  in  case  both  should  die  before  their  shares  should  become 
payable  without  leaving  issue,  then  over.  E.  died  in  the 
testator's  lifetime  without  issue.  It  was  contended  that  the 
event  intended,  to  be  provided  against  was  the  death  of  the 
legatees  after  the  testator's  decease,  until  which  event  they 
could  not  with  propriety  be  said  to  have  any  "  shares "  in  the 
property;  but  Sir  /.  Leach,  M.  B,.,  held,  that  the  case  of  Willing 
v.  Baine  was  applicable,  and  accordingly  that  the  ulterior 
bequest  took  effect  notwithstanding  the  death  of  the  legatee 
in  the  testator's  lifetime. 

And  this  construction  prevailed  (in  spite  of  some  apparently 
opposing  expressions)  in  the  case  of  Rheeder  v.  Ower  (/),  where 
a  testator  bequeathed  the  interest  of  the  residue  of  his  property 
to  his  five  sisters  for  life,  and  in  case  any  of  them  should  die 
leaving  issue,  then  the  trustees  were  to  pay  and  transfer  the 
share  to  which  his  sister  so  deceasing  was  entitled  at  or  before 
the  time  of  her  decease  to  receive  the  interest  and  dividends 
thereon,  unto  and  amongst  all  and  every  such  child  or  children 
of  such  deceased  sister  equally  between  them,  share  and  share 
alike,  at  their  respective  ages  of  twenty-one  years.  One  of  the 
sisters  died  in  the  testator's  lifetime  leaving  children,  and  it 
was  objected  to  the  claim  of  such  children  that  the  trust  was 
confined  to  the  children  of  those  sisters  who  had  become 
entitled  to  receive  the  interest ;  but  Lord  Thurlow  decided  in 
favour  of  their  claim,  observing,  that  in  a  will  so  loosely  drawn, 
it  was  more  probable  that  that  was  the  testator's  intent  than, 
the  contrary. 

[Greater  weight,  however,  was  attributed  to  the  same  argu- 
ment  in  the  case  of  Bastin  v.  Watts  (g],  where  a  testator  gave  vested, 

(e)  1  K.  &  My.  639.     See  also  Mack-  Hues  v.  Jackson,  23  L.  J.  Ch.  51 ;  Ash- 

innon  v.  Peach,  2  Kee.  555;  [Willetts  ling  v.  Knowles,   3  Drew.    593;    Varley 

v.  Willetts,  7  Hare,  38 ;  Benn  v.  Dixon,  v.  Winn,  2  Kay  &  J.  700.] 

16  Sim.  21 ;  Ive  v.  King,   16  Beav.  54  ;  (/)  3  B.  C.  C.  240. 

Domvile's   Trusts,   22  L.  J.    Ch.    947  ;  [(#)  3  Beav.  97.    See  also  Wordsworth 
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[all  his  property  to  trustees  upon  trust  to  pay  the  income  to  his 
wife  until  his  youngest  child  should  attain  twenty-one ;  "  and 
when  and  as  soon  as  that  event  should  happen,"  he  directed 
his  trustees  to  divide  the  property  into  five  equal  shares,  and 
stand  possessed  of  one  such  share  upon  trust  for  his  daughter 
A.  for  life,  with  remainder  to  her  children  absolutely :  and  he 
gave  another  share  in  similar  terms  to  each  of  his  three  other 
daughters  and  their  children;  provided  that  "in  case  any  or 
either  of  his  said  children  should  die  without  issue,  the  share  or 
shares  of  her  or  them  so  dying,  should  go  to  the  children  of  such 
of  his  said  daughters  as  should  leave  issue  absolutely  as  tenants 
in  common.  One  of  the  daughters  died  an  infant  without 
issue,  and  it  was  held  by  Lord  Langdale,  M.  R.,  that  only  such 
shares  as  had  been  previously  vested  in  the  children  (which  he 
thought  did  not  take  place  till  majority),  passed  by  the  gift 
over;  and  the  consequence  was,  that  the  share  intended  for 
one  of  the  daughters  who  died  in  infancy,  and  who  therefore 
did  not  acquire  a  vested  interest,  was  not  disposed  of. 

But  of  this  case,  and  of  Smith  v.  Oliver  (A),  Sir  R.  Kindersley 
said  in  Re  Green's  estate  (i}}  that  he  did  not  see  the  force  of 
the  reasoning  upon  which  the  M.  R.  came  to  that  conclusion ; 
and  that  none  of  the  cases  upon  the  question  seem  to  have 
been  referred  to  in  them.  In  the  case  last  named  a  testator 
bequeathed  the  residue  of  his  estate  to  trustees  upon  trust  to 
transfer  one  moiety  thereof  to  his  sister  A.,  and  the  other 
moiety  to  his  brothers  B.,  C.  and  D.,  provided  always  that 
should  not  his  brother  B.,  who  was  supposed  to  be  then  alive 
and  resident  in  Australia,  make  any  claim  to  the  shares  and 
interests  to  which  he  might  become  entitled  under  the  will 
within  three  years  from  the  testator's  death,  then  the  trustees 
were  to  transfer  "the  said  shares  and  interest  of  the  said  B." 
to  A.,  C.  and  D.  equally.  B.  died  in  the  lifetime  of  the  tes- 


[v.  Wood,  4  My.  &  C.  641 ;  Smith  v. 
Oliver,  11  Beav.  494;  Rider  v.  Wager, 
2  P.  W.  331.  In  the  last  case,  a  testator 
bequeathed  part  of  a  sum  due  to  him 
from  A.  to  the  second  son  of  A.,  and  the 
rest  of  the  money  to  the  other  younger 
children  of  A.,]  the  same  to  remain  in  A.'s 
hands  until  the  children  should  be  ca- 
pable of  receiving  it,  and  the  legacy  or 
share  of  any  of  them  dying  before  such 
time  to  go  to  the  survivors  and  survivor 
of  them  ;  A.'s  second  son  died  in  the 


testator's  lifetime,  but  the  other  younger 
children  survived  the  testator,  and  claimed 
the  second  son's  share ;  but  it  was  con- 
sidered that  the  gift  to  survivors  must  be 
intended  if  the  legatee  should  have  sur- 
vived the  testator ;  but  that  where  the 
legatee  died  in  the  lifetime  of  the  testator, 
as  nothing  could  ever  vest  in  the  legatee, 
so  neither  could  it  survive  from  him. 

(h)  11  Beav.  495. 

(i)  1  Dr.  &  Sm.  68. 
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[tator;  and  the  V.  C.,  without  relying  on  the  passage  "sup-  CHAP.  XLIX. 
posed  to  be  now  alive  and  resident  in  Australia/'  which, 
removed  all  doubt  on  the  question,  held  that  it  was  unneces- 
sary in  order  that  the  gift  over  might  take  effect,  for  B.  to 
survive  the  testator  and  omit  to  make  his  claim  within  the 
three  years.] 

Where,  however,  the  gift  is  to  a  class,  the  objects  of  which  Distinction 
are  not,  according  to  tihe  general  rules  of  construction,  ascer-    *         1 
tainable  until  the  decease  of  the  testator  (as  in  the  case  of  a 
gift  to  children  generally),  the  application  of  the  words  pro- 
viding against  the  event  of  death  to  children  dying  in  the  tes- 
tator's lifetime  becomes  rather   more  questionable,   they   not 
being,  in  event,  actual  objects  of  the  gift,  and  therefore  not 
within  the  clause  in  question,  if  that  clause  is  to  be  construed 
strictly  as  a  clause  of  substitution. 

[It  does  not  appear  that  the  Courts  have  ever  been  called 
upon  to  decide  this  precise  question,  though  there  are  several 
cases  and  dicta  more  or  less  nearly  bearing  upon  it.  The 
question  in  the  cause  of  Rider  v.  Wager  (k),  arose  upon  the 
share  of  the  second  son  of  A.,  to  whom  it  was  in  the  first 
instance  given  as  an  individual ;  and  there  seems  to  be  no 
reason  why  the  terms  of  the  gift  over,  which  it  is  true  applied 
as  well  to  the  remaining  younger  children  of  A.  (who  took  as  a 
class)  as  to  the  second  son,  should  not  be  read  distributively  (/), 
as  had  been  done  in  some  analagous  cases  (m) .  Sir  J.  Romilly, 
M.  R.,  however,  would  seem  to  be  of  opinion  that  a  different 
rule  ought  to  prevail  in  the  several  cases  of  a  class  and  of  indi- 
viduals :  such  at  least  would  be  the  consequence  of  a  passage  in 
his  Honor's  judgment  in  the  case  of  Ive  v.  King  (ri),  relating  to 
a  substitution  of  issue  for  their  parents ;  and  the  construction 
would  probably  be  at  least  as  favourable  to  the  claimant  under 
the  substituted  gift  in  the  case  of  issue  as  in  the  case  of  a 
stranger.  It  will  appear,  indeed,  in  the  sequel,  that  so  far  as 
regards  a  substitution  of  issue,  his  Honor's  dictum  is  not  in 
accordance  with  a  previous  decision  of  Sir  L.  Shadwell  (o) ;  and 
it  may  well  be  doubted  whether  a  difference  in  the  person  who 

[(&)  2    P.    W.    331,   stated  ante,    p.  (m)  Salisbury  v.  Petty,  and  other  cases 

716,  n.  cited  ante,  p.  79,  n.  (*). 

(I)  I.  e.  assuming  that  in  the  case  of  (n)  16  Bear.  53,  54  ;    and  see  Dom- 

a  class  the  construction   would  be  dif-  vile's  Trust,  22  L.  J.  Ch.  947. 

ferent  from  that  established  in  the  case  of  (o)  Smith  v.  Smith,  8  Sim.  353,  post, 
individuals. 
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influence  on  the  construction. 
—  where  jf  the  original  gift  be,  not  to  the  class  generally,  but  to  such 

gift  is  expressly  •»  j 

to  children  of  them  only  as  survive  the  testator,  a  contingent  gift  engrafted 
tator*s*leath"  •  t^iereon  *n  case  of  tne  death  of  any  of  them  cannot  of  course 
take  effect  if  the  event  happen  in  the  testator's  lifetime.  Thus 
in  Shergold  v.  Boone  (p),  where  a  bequest  was  made  to  the 
children  of  S.  who  should  be  living  at  the  time  of  the  testator's 
decease ;  and  in  case  any  of  them  should  die  without  leaving 
issue,  his  share  to  go  to  the  survivors  or  survivor  of  them ;  but 
in  case  they  should  leave  issue,  such  issue  to  be  entitled  to  the 
share  of  their  deceased  parent.  The  M.  ft.  held,  that  the  case 
provided  for  was  the  death  of  any  of  the  children  who  were  the 
objects  of  the  former  bequest,  and  no  children  who  died  before 
the  testator  were  objects.  "The  bequest,"  said  his  Honor,  "is 
not  to  all  the  children  generally,  but  to  such  only  who  shall  be 
living  at  the  testator's  decease." 

The  general  question  is  therefore  not  affected  by  that  deci- 
sion. Neither  is  it  concluded  by  the  case  of  Stewart  v.  Jones  (q), 
where  the  testator  bequeathed  his  residuary  estate  in  trust  for 
all  and  every  his  children  and  child  then  born  and  thereafter  to 
be  born,  who  being  sons  should  attain  twenty-one,  &c.,  as 
tenants  in  common ;  "  provided  always  that  the  share  in  the 
trust  monies  to  which  each  of  his  daughters  on  attaining 
twenty-one  or  marrying  under  that  age  should  become  entitled 
under  the  trusts  aforesaid,  should  be  held"  by  the  trustees 
for  the  daughters  for  life,  and  afterwards  for  their  children. 
It  was  held  by  Lord  Chelmsford  that  the  children  of  a  daughter 
who  died  before  the  testator  were  not  entitled  to  a  share. 
Reading  the  will,  and  stopping  at  the  proviso,  there  could  have 
been  no  share  but  those* of  children  living  at  the  testator's 
death;  and  the  proviso,  added  his  Lordship,  "merely  settled 
the  shares  of  daughters  who  would  take  under  the  preceding 
gift.  For  what  did  the  testator  dispose  of  in  this  proviso  ? 
Why  the  shares  to  which  his  daughters  should  become  entitled 
to  under  the  trusts  aforesaid/'  The  case  was  therefore  not  at 
all  one  of  substitution  or  quasi-substitution,  but  of  a  series  of 
limitations  for  life  and  in  remainder  of  the  same  subject. 

[(p)  13   Ves.  370.     See  also  Doe  v.       v.  WJiitky,  7  D.  M.  &  GK  490 ;  Miller  v. 
Prigg,    ante,    p.    678;    Martineau    v.        Chapman,  24  L.  J.  Ch.  409. 
Rogers,  25  L.  J.  Ch.  378,  401,  Crook  (q)  3  De  G.  &  J.  532. 
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[If  the  gift  to  the  class  is  immediate,  and  neither  the  vesting  CHAP.  XLIX. 
nor  the  distribution  is  postponed,  a  gift  over,  in  an  event  _  where 
having  reference  to  the  time  of  payment,  is  necessarily  con-  81  is 
fined  to  the  case  of  a  child  dying  in  the  testator's  lifetime. 
Thus,  in  the  case  of  Cort  v.  Winder  (r),  where  a  testator 
bequeathed  his  residue,  subject  to  various  legacies  and  annui- 
ties, in  trust  for  all  and  every  of  his  first  cousins  german, 
share  and  share  alike;  and  in  case  any  of  his  said  cousins 
should  die  before  their  respective  shares  .should  become  due  or 
payable,  leaving  issue  him  or  them  surviving,  the  testator 
directed  that  such  issue  should  have  the  same  share  or  shares 
as  his  or  their  parent  or  parents  would  have  been  entitled  to 
if  living  (s).  One  of  the  cousins  died  before  the  testator, 
leaving  issue,  and  it  was  held  by  Sir  /.  K.  Bruce}  V.  C.,  that 
the  issue  took  the  share  intended  for  the  deceased  cousin; 
"  although  it  had  been  said  to  be  difficult  or  apparently  diffi- 
cult to  reconcile  with  that  construction  the  sort  of  interpre- 
tation adopted  in  Viner  v.  Francis  (t},  and  other  cases  of  that 
kind,  which  attribute  this  class-description  to  persons  who 
represent  the  class  at  the  time  of  the  death." 

It  may  be  observed,  that  the  case  does  not  appear  to  have 
been  treated  as  stronger  in  favour  of  the  construction  adopted 
by  reason  of  the  claimants  under  the  gift  over  being  issue  of 
the  deceased  legatee.] 

It  seems  that  where  the  objects  of  gift  in  the  clause  in  question  Gift  over  in 
are  the  executors  or  administrators,  or  personal  representatives 


or 
of  the  deceased  legatee,  such  clause  is  considered  as  merely  administrators, 

shewing  that  the  legacy  is  to  be  vested  immediately  on  the  representatives. 
testator's  decease,  notwithstanding  the  subsequent  death  of  the 
legatee  before  the  period  of  distribution  or  payment,  and  not  as 
indicating  an  intention  to  substitute  as  objects  of  gift  the  repre- 
sentatives of  those  who  die  in  the  testator's  lifetime. 

Thus,  in  the  case  of  Bone  v.  Cook  (u),  where  a  testator  be- 
queathed the  residue  of  his  estate,  at  the  death  of  his  wife, 
equally  between  four  persons,  and  then  provided,  that  in  case 
of  the  death'  of  any  of  the  legatees  before  their  legacies  should 

[(r)  1  Coll.  320.  no  other  object  than  to  regulate  the  shares 

(s)  It  does  not  appear  that  the  deci-  of  the  various  stirpes  of  children,  Tyther- 

sion  depended  on  this  clause  referring  to  leigli  v.  Harbin,  6  Sim.  329,  post. 

the  shares  to  which  the  parents  would  have  (t)  Ante,  143.] 

been  entitled  if  living.    Such  a  clause  is  (u)  M'Clel.  168,  13  Pri.  332. 

generally  understood  to  be  inserted  with 
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Gift  to  personal 
representatives 
not  substitu- 
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become  payable,  then  that  the  legacy  of  each  so  dying  should 
go  to  his,  her  or  their  children ;  and  in  case  of  such  decease  of 
any  of  the  said  legatees  without  having  a  child  or  children,  the 
legacy  of  him  or  her  so  dying  should  go  to  his  or  her  executors 
or  administrators,  as  part  of  his,  her  or  their  personal  estate. 
It  was  held,  that  the  share  of  one  of  the  legatees  who  died  in  the 
testator's  lifetime  unmarried,  lapsed,  though  it  was  admitted, 
that  if  she  had  left  a  child,  such  child  would  have  been  entitled 
under  the  previous  clause. 

[And  the  same  rule  holds  where  there  is  no  express  contin- 
gency coupled  with  the  event  of  death.  Thus,]  in  the  case  of 
Corbyn  v.  French  (x),  where  a  testator  bequeathed  the  residue 
of  his  estate  to  his  wife  for  life,  and  at  her  decease  gave  (among 
other  legacies)  one  to  each  of  the  children  of  E.,  or  their  repre- 
sentatives or  representative;  Sir  R.  P.  Arden,  M.  R.,  was  of 
opinion,  that  by  the  death  of  one  of  the  children  in  the  tes- 
tator's lifetime  the  legacy  lapsed,  on  the  ground  that  a  testator 
must  be  supposed  to  contemplate  that  his  legatees  will  survive 
him. 

Again,  in  the  case  of  Tidwell  v.  Ariel  (y},  where  a  testator, 
after  bequeathing  several  legacies,  directed  that  they  should  be 
paid  "  in  one  whole  year  after  his  decease,  or  to  their  several  and 
respective  heirs,"  Sir  J.  Leach,  V.C.,  held  that  one  of  the  lega- 
cies failed  by  the  death  of  the  legatee  in  the  testator's  lifetime, 
the  intention  being  that  the  legacies  should  be  paid  to  the 
representatives  if  they  died  within  the  year. 

It  is  proper  to  remind  the  reader,  in  connexion  with  the 
three  last  cases,  that  in  several  instances  the  words  "repre- 
sentatives "  and  "  heirs/'  when  applied  to  personalty,  have  been 
held  to  be  synonymous  with  next  of  kin  (z) ;  but  perhaps  this 
does  not  much  weaken  the  special  ground  to  which  these  cases 
have  been  referred. 

[In  each  of  these  cases  there  was  a  period  subsequent  to  the 
death  of  the  testator,  during  which  substitution  might  have 
taken  place  by  the  death  of  the  primary  legatee;  but  where  the 
gift  to  the  primary  legatee  or  his  representatives  is  immediate 
upon  the  testator's  death,  substitution  must  take  place,  if  at  all, 


(x)  4  Ves.  418. 

(y)  3  Mad.  403.  And  see  Tate  v. 
Clarice,  1  Beav.  100 ;  [Thompson  v. 
Whilelock,  4  De  G.  &  J.  490.] 

(z)  Ante,    98,    72.     [And  see  In  re 


Porter's  Trust,  4  Kay  &  J.  1 88,  (where 
the  word  "  heirs"  was  construed  next  of 
kin,  and  Tidwell  v.  A riel observed  upon,) 
King  v.  Cleaveland,  26  Beav.  26,  166, 
De  G.  &  J.  477. 
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[in  the  event  of  death  in  the  testator's  lifetime;  and  accordingly     CHAP.  XLIX. 
it  has  been  held,  that  such  a  gift  will  not  in  that  event  lapse, 
but  devolve  to  the  representatives  of  the  legatee  (a). 

It  has  been  elsewhere  noticed,  that  if  property  be  given  by  Gift  over  of 
will  to  one  for  life  with  remainder  over,  and  the  tenant  for  life  ^woml^Tn 
dies  in  the  lifetime  of  the  testator,  the  remainder  takes  effect  case  of  death, 
on  his  death  as  an  immediate  gift.     But  it  was  made  a  ques-  j,^ 
tion,  where  the  tenant  for  life  was  a  married  woman,  and  the 
remainder  was  limited  to  her  next  of  kin,  in  the  event  of  her 
dying  in  the  lifetime  of  her  husband,  whether  the  latter  gift 
was  not  to  be]  viewed  in  the  same  light  as  a  bequest  to  heirs  or 
executors  and  administrators;  namely,  as  being  intended  merely 
to  apply  to  the  event  of  the  legatee  dying  in  the  lifetime  of  her 
husband,  after  having  survived  the  testator,  and  not  to  prevent 
lapse  in  the  event  of  the  legatee  dying  under  similar  circum- 
stances in  the  testator's  lifetime. 

Thus,  where  (b)  a  testator  bequeathed  to  trustees  10,000/.,  to 
be  invested  in  stock,  in  trust  for  A.,  a  married  woman,  during 
the  joint  lives  of  herself  and  her  husband,  and  in  case  she  sur- 
vived him,  to  her  absolutely ;  but,  if  she  did  not  survive  him,  to 
such  person  as  she  should  by  will  appoint,  and  in  default  of 
appointment,  to  her  next  of  kin,  exclusive  of  her  husband :  A. 
died  in  the  lifetime  of  her  husband  and  of  the  testator ;  and  it 
was  held,  [by  Sir  /.  Leach,  V.  C.,  and  on  appeal  by  Lord  Lynd- 
hurst,~\  that  the  legacy  lapsed. 

[But  in  the  subsequent  case  of  Hardwick  v.  Thurston  (c), 
where  a  testatrix  bequeathed  a  sum  of  money  in  trust  for  such 
person  as  her  daughter  A.  (who  was  at  that  time  unmarried) 
should  appoint,  and  in  default  of  appointment  for  A.  for  her 
separate  use  for  her  life ;  and  after  her  death  for  her  next  of 
kin,  according  to  the  statute,  exclusive  of  her  husband;  A. 
having  married  and  died  in  her  mother's  lifetime,  Sir  /.  Leach, 
V.  C.,  held,  that  her  next  of  kin  were  entitled. 

And  in  the  late  case  of  Edwards  v.  Saloway  (d),  where  a  tes- 
tator gave  the  residue  of  his  estate  in  trust  for  his  wife  for  life, 
for  her  separate  use,  and  after  her  death  in  trust  for  such  per- 
sons as  she  should  by  deed  or  will  appoint,  and  in  default  of 
appointment  for  her  next  of  kin :  the  testator's  wife  died  before 

[(a)  Qittinff*  v.  M'Dermott,  2  My.  &  (d)  2  De  GK  &  S.  248,   2  Phill.  625  ; 

K.  69.]  and  see  Nichols  v.  ffaviland,  1  Kay  & 

(b)  Baker  v.  Hanlury,  3  Russ.  340.         J.  504.] 
[(e)  4  Russ.  380. 
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[him,  and  the  case  of  Bakery.  Hanbury  was  relied  on  in  support 
of  the  proposition,  that  the  next  of  kin  took  nothing  under  the 
will;  but  Sir  J.  K.  Bruce,  V.  C.,  held  otherwise,  and  his  deci- 
sion was  affirmed  by  Lord  Cottenham.  The  V.  C.  referred  Lord 
LyndhursCs  decision  to  the  circumstance  that  his  Lordship 
inferred  an  intention  that  the  bequest  should  be  absolute,  and 
that  the  words  used  were  only  to  protect  the  absolute  interest ; 
and  he  distinguished  his  own  case  on  that  ground ;  but  Lord 
Cottenham  considered  the  two  cases  stated  above  to  be  conflict- 
ing, and  had  no  hesitation  in  preferring  the  latter :  so  that  the 
former  must  be  considered  as  overruled.] 

Where  there  is  a  devise  or  bequest  to  a  class  of  objects  who 
are  to  be  ascertained  at  the  testator's  death,  or  at  some  period 
subsequent  to  it,  with  a  substitution  of  the  children  of  objects 
who  should  happen  to  be  deceased  at  the  period  of  distribution, 
and  it  happens  that  some  individual  of  the  class  was  dead  when 
the  will  was  made,  it  is  not  too  readily  to  be  concluded  from 
the  preceding  authorities  that  the  clause  in  question  lets  in  the 
children  of  such  predeceased  person ;  for  in  several  such  cases 
it  has  been  construed  strictly  as  a  clause  of  substitution,  and 
therefore  as  not  comprehending  the  children  of  any  who  could 
not  in  any  possible  event  have  been  objects  of  the  original  gift. 

Thus,  in  the  case  of  Christopher  son  v.  Naylor  (e),  where  a  tes- 
tator bequeathed  to  "each  and  every  of  the  child  and  children 
of  my  brother  and  sisters  A.,  B.,  C.  and  D.,  which  shall  be 
living  at  the  time  of  my  decease,  except  my  nephew  F."  (for 
whom  he  had  already  provided) ;  "  but  if  any  child  or  children  of 
my  said  brother  and  sisters,  or  any  of  them  (besides  the  said  F. 
my  nephew),  shall  happen  to  die  in  my  lifetime "  and  leave  issue 
living  at  his  or  their  decease,  "  then  and  in  such  case  the  legacy 
or  legacies  hereby  intended  for  such  child  or  children  so  dying 
shall  be  upon  trust  for,  and  I  give  and  bequeath  the  same  to, 
his,  her  or  their  issue,  such  issue  taking  only  the  legacy  or  lega- 
cies, which  his,  her  or  their  parents  or  parent  would  have  been 
entitled  to  if  living  at  my  decease."  It  was  contended,  that 
the  expression  "shall  die  in  my  lifetime/'  though  literally  appli- 
cable only  to  future  death,  might  be  held  to  embrace  the  chil- 
dren who  were  dead  at  the  time  of  making  the  will,  by  analogy 
to  those  cases  in  which  a  gift  to  children  "  to  be  begotten  "  had 
been  held  to  include  children  previously  born  (/) ;  but  Sir  W. 


(e)  1  Mer.  320. 


(/)  Ante,  168. 
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Grant,  M.  R.,  observed,  that  the  question  did  not  depend  upon  CHAP.  XLIX. 
these  words,  which,  though  according  to  strict  construction 
importing  futurity,  might  have  been  understood  as  speaking  of 
the  event  at  whatever  time  it  might  happen  (a).  "The  nephews 
and  nieces,"  said  his  Honor,  "are,  here,  the  primary  legatees; 
nothing  whatever  is  given  to  their  issue,  except  in  the  way  of 
substitution.  In  order  to  claim,  therefore,  under  the  will,  these 
substituted  legatees  must  .point  out  the  original  legatees  in  whose 
place  they  demand  to  stand.  But,  of  the  nephews  and  nieces  of 
the  testator,  none  could  have  taken  besides  those  who  were 
living  at  the  date  of  the  will.  The  issue  of  those  who  were 
dead  at  that  time  can  consequently  shew  no  object  of  substitu- 
tion ;  and  to  give  them  original  legacies  would  be,  in  effect,  to 
make  a  new  will  for  the  testator." 

So,  in  the  case  of  Butter  v.  Ommaney  (li),  where  a  testator 
bequeathed  the  residue  of  his  estate  after  the  death  of  his  wife 
and  brother  Joseph,  to  be  equally  divided  between  the  children 
of  his  said  brother  and  his  late  sister  Betty  and  late  brother 
Jacob,  who  should  be  then  living,  in  equal  shares ;  and  as  to 
such  of  them  as  should  be  then  dead,  leaving  a  child  or  children, 
such  child  or  children  were  to  be  and  stand  in  the  place  or 
places  of  his,  her  or  their  parent  or  parents ;  Sir  L.  Shadwell, 
V.  C.,  held,  that  the  children  of  such  children  of  the  testator's 
brother  Jacob  who  died  in  the  testator's  lifetime  (and  who  were 
also  dead  at  the  date  of  the  will)  were  not  entitled  to  any  share 
of  the  residue. 

So,  in  the  case  of  Peel  v.  Catlow  (i),  where   a  testator  be- 
queathed one-sixth  of  his  residuary  estate  to  the  children  of  his 
late  sister  Jane  equally,  and  in  case  any  such  child  or  children  Children  of 
should  die  under  twenty-one  leaving  issue,  their  shares  to  be  date°of  win*  at 
paid  to  such  issue ;  and  if  any  such  child  or  children  should  die   excluded. 
under  twenty-one  and  leave  no  issue,  then  the  share  of  him  or 
her  so  dying  to  go  to  the  survivors,  and  the  issue  of  such  of  the 
deceased  children  as  should  have  died  so  leaving  issue  as  afore- 
said (such  issue  to  take  no  greater  share  than  his,  her  or  their 
parent  or  respective  parents  would  have  been  entitled  to  if 
living) ;  and  as  to  one  other  sixth,  in  trust  for  the  testator's 
sister  Mary  C.  for  life,  and  after  her  decease,  in  trust  for  her 
issue,  to  be  payable  at  the  like  times  and  with  the  like  benefit  of 

[([/}  See  also  Hannamv.  Sims,  2De  GK  (h)  4  Russ.  73. 

&  Jo.  151.]  (i)  9  Sim.  372. 

3  A  2 
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survivorship,  and  in  like  manner  as  was  thereinbefore  expressed 
concerning  the  sixth  part  thereinbefore  given  to  the  children  of 
the  testator's  sister  Jane ;  and  in  case  the  testator's  sister  Mary 
should  depart  this  life  without  leaving  issue  of  her  body,  or 
leaving  any  they  should  die  under  twenty-one  and  should  leave 
no  issue,  then  over.  A  child  of  Mary  C.  was  dead  at  the  date 
of  the  will  (k),  leaving  a  child ;  and  Sir  L.  Shadwell,  V.  C.,  held, 
that  this  grandchild  of  Mary  C.  was  not  entitled;  for  that, 
under  the  trusts  declared  of  the  share  of  the  testator's  sister 
Jane  (to  which  reference  was  here  made),  no  grandchild  could 
take  except  by  way  of  substitution  for  its  parent,  and  as  the 
grandchild's  mother  never  could  have  become  entitled  to  take, 
her  claim  could  not  be  sustained. 

So,  in  the  case  of  Gray  v.  Garman  (I),  where  the  testator  gave 
the  residue  of  his  real  and  personal  estate  to  his  wife  E.  for  life, 
and  at  her  decease  to  be  equally  divided  between  the  brothers 
and  sisters  of  his  wife  E.  ;.and  in  case  any  or  either  of  them 
should  be  dead  at  the  time  of  the  decease  of  E.,  leaving  issue, 
then  such  issue  to  stand  in  the  place  of  their  respective  parent 
or  parents.  The  question  was,  whether  the  issue  of  a  brother 
of  E.,  who  was  dead  at  the  date  of  the  will,  were  entitled.  Sir 
J.  Wigram,  V.  C.,  after  a  full  examination  of  the  cases,  held, 
that  they  were  not;  his  Honor  considering  that  the  word 
"them"  in  the  second  clause  referred  to  the  brothers  and  sisters 
described  in  the  first,  which  clearly  did  not  extend  to  a  brother 
or  sister  previously  dead  (m). 

It  will  be  observed,  that,  in  the  five  preceding  cases,  the  per- 
son whose  children  it  was  attempted  to  bring  within  the  compass 
of  the  clause  in  question  was  dead  at  the  date  of  the  will,  and 
could  not  possibly  have  been  an  object  of  the  primary  bequest ; 
and  it  does  not  follow  that  the  same  construction  would  have 
obtained,  if  such  person  had  been  then  living,  and  had  subse- 
quently died  in  the  testator's  lifetime.  There  is,  however,  not 
wanting  a  case  even  of  this  kind.  Thus,  in  Thornhill  v.  Thorn- 
hill  (n\  where  a  testator  directed  that  a  certain  estate,  which  by 
his  marriage  settlement  he  had  settled  on  his  wife  for  life, 


(k)  It  does  not  appear  whether  the 
deceased  child  had  attained  majority. 

(Z)  2  Hare,  268.  [See  also  Congreve 
v.  Palmer,  16  Beav.  435  ;  Lewis-*.  Lewis, 
17  ib.  221  ;  Smith  v.  Pepper,  27  ib.  86.] 

(m)  It  was  also  held  that  the  children 
of  such  of  the  brothers  and  sisters  of  E. 


as  survived  the  testator,  and  afterwards 
died  in  the  lifetime  of  E.,  were  entitled  ; 
as  to  which  indeed  there  could  be  no 
doubt. 

(n)  4  Mad.  377.  Whether  the  ne- 
phews and  nieces  were  in  existence  at  the 
date  of  the  will  is  not  stated. 
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and  another  estate,  which  he  had  devised  to  her  for  her  life,  CHAP.  XLIX. 
should  be  sold  at  her  decease,  and  the  money  arising  therefrom 
equally  divided  among  his  nephews  and  nieces,  the  children  of 
such  of  them  as  should  be  then  dead  standing  in  the  place  of  their 
father  and  mother  deceased.  The  question  was,  whether  the 
children  of  such  of  the  nephews  and  nieces  as  died  in  the  tes- 
tator's lifetime  were  entitled.  Sir  /.  Leach,  V.  C.,  decided  in 
the  negative ;  his  Honor  being  of  opinion,  that  the  latter  clause 
applied  to  the  children  of  such  of  the  nephews  and  nieces  only 
as  died  after  the  testator,  and  before  the  wife. 

The  case  of  Thornhill  v.  Thornhill,  however,  has  been  much  Case  of  ^cm- 
disapproved  of,  as  applying  a  very  harsh  and  rigid  rule  of  con-  ^  overruled, 
struction  to  testamentary  provisions  for  children;  and  its  autho- 
rity was  unequivocally  denied  in  the  subsequent  case  of  Smith  v. 
Smith  (o),  where  a  testator  gave  his  residuary  estate  to  trustees, 
in  trust  for  his  wife  for  life,  and  after  her  death  to  divide  it 
amongst  all  his  children  who  might  be  then  living :  the  shares 
of  such  of  them  as  should  then  have  attained  twenty-one,  to  be 
paid  to  them  within  three  months  after  his  wife's  death,  and  the 
shares  of  others,  on  their  attaining  twenty-one,  or  to  the  sur- 
vivors of  them,  in  case  of  the  death  of  any  of  them  in  his  wife's 
lifetime,  and  without  leaving  issue.  Provided,  that  if  any  of  his 
children  who  should  die  in  his  wife's  lifetime  should  have  left 
issue,  such  issue  should  have  -such  share  or  shares  as  his,  her  or 
their  parent  or  parents  would  have  been  entitled  to  if  living, 
The  testator's  wife  survived  him.  One  of  his  children  who  was 
living  at  the  date  of  his  will  died  in  his  lifetime,  leaving  issue, 

(o)  8  Sim.  353.     The  case  of  Thorn-  child,  whose  issue  claimed  (and  failed  in 

hill  v.  Thornhill  is  said  to  have  been  their  claim),  survived  the  making  of  the 

overruled  by  Sir  C.  C.  Pepys,  M.  R. ,  in  will,  yet  as  she  also  survived  the  widow 

the  previous  case  of  Collins  v.  Johnson,  (who  predeceased  the  testator),  the  event 

8  Sim.  356,  n.  ;  but  as  the  bequest  in  on  which  the  substitutionary  gift  was  ex- 

that  case  was  to  the  nephews  and  nieces  pressly  limited  did  not  happen.     The  case 

nominatim,  and  not  as  a  class,  its  autho-  was  also  influenced  by   a  codicil,   where- 

rity  on  the  point  is  much  less  conclusive  by  the  testator  had  himself  put  an  iu- 

than  the  case  of  Smith  v.  Smith,  stated  terpretation  on  the  substitutionary  clause. 

in  the  text.     Tiie  writer,  however,  dis-  Sir  /.  Romilly,  however,  has  stated  the 

trusts  his  own  impressions  on  this  point ;  rule  in  terms  inconsistent  with  Smith  v. 

as,    since    the    preceding    remark    was  Smith,  see  Ive  v.  King,  16  Beav.  53,  54  ; 

written,  he  finds  the  case  referred  to  by  In  reDomvile's  trust,  22  L.  J.  Ch.  947  ; 

Sir   L.  Shadwell,    9   Sim.    550,    as   one  In  re  Fa  aiding'' s  trust,  26  Beav.  263.    But 

which  presented  much  greater  difficulty  in  none  of  these  cases  was  it  necessary  to 

than   the  case   then   before    the    Court  decide  accordingly,  there  being  an  inde- 

(Jarvis  v.  Pond,  post,  728)  ;  though  on  pendent   gift  to    the   issue  ;    and    it    is 

what  ground  his  Honor  arrived  at  this  scarcely  probable  that,  when  the  occasion 

conclusion  does  not  appear.      \0lney  v.  arises,  the  case  of  Smith  v.  Smith  will  be 

Bates,  3  Drew.   319,   is  not  inconsistent  overruled.] 
with  Smith   v.  Smith :   for  though   the 
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who  survived  the  testator  and  his  widow ;  and  it  was  held,  that 
such  issue  were  entitled  to  a  share  of  the  residue.  Sir  L.  Shad- 
well,  V.  C.,  said,  "I  think  that  the  decision  in  Thornhill  v. 
Thornhill  is  wrong." 

Where,  however,  the  children  of  the  deceased  person  found 
their  claim  not  on  a  mere  clause  of  substitution,  but  on  a  sub- 
stantive, independent,  original  gift,  comprehending  them  con- 
currently with  another  class  of  objects,  the  doctrine  of  the 
preceding  cases  does  not  apply,  and  the  gift  will  extend  to  the 
children  of  persons  who  were  dead  when  the  will  was  made. 

Thus,  in  the  case  of  Tytherleigh  v.  Harbin  (p),  where  a  tes- 
tator devised  a  certain  estate  to  trustees  in  trust  for  Robert 
Tytherleigh  for  life,  and  after  his  decease  in  trust  to  convey  the 
same  "unto  or  amongst  ali  and  every  and  such  one  or  more  of 
the  child  or  children  of  the  said  Robert  Tytherleigh  who  shall 
be  living  at  the  time  of  his  decease,  and  the  issue  of  such  of  them 
as  shall  be  then  dead  leaving  issue,  such  issue  to  take  equally 
between  them  the  share  only  which  their  parent  would  have 
been  entitled  to  if  then  living."  The  question  was,  whether  the 
issue  of  a  child  of  Robert  Tytherleigh,  who  was  dead  at  the  date 
of  the  will,  were  included  in  the  devise.  It  was  contended,  on 
the  authority  of  Christopher  son  v.  Naylor,  Thornhill  v.  Thornhill, 
and  Waugh  v.  Waugh  (q),  that  they  were  not  entitled ;  but  Sir 
L.  Shadivell,  V.  C.,  decided  that  the  gift  included  these  objects. 
"In  this  case,"  said  his  Honor,  "there  is  an  original  substantive 
gift  to  the  child  or  children  of  Robert  Tytherleigh  living  at  the 
time  of  his  decease,  and  the  issue  of  such  of  them  as  should  be 
then  dead  leaving  issue ;  and  I  think  that  the  word  '  them  ' 
means  nothing  more  than  'child  or  children/  This  case,  there- 
fore, differs  from  the  first  three  cases  cited  for  the  plaintiffs. 
The  testator  then  says :  '  Such  issue  to  take,  between  or  amongst 
them,  the  share  only  which  their  parent  or  parents  would  have 
been  entitled  to,  if  then  living/  These  words  were  necessary 
in  order  to  shew  what  share  the  issue  of  a  deceased  child  were 
to  take  amongst  them;  for,  if  there  had  been  two  surviving 
children,  and  ten  children  of  a  deceased  child,  and  those  words 


(p)  6  Sim.  329. 

[(q)  2  My.  &  K.  41.  This  case,  how- 
ever, though  professedly  decided  on  the 
same  principle  as  Christopherson  v. 
Naylor,  must  be  considered  as  overruled 


by  the  cases  now  under  consideration  ; 
unless  it  be  supported  on  the  distinct 
ground  noticed  by  Sir  L.  Shadwell  in 
Tytherleigh  v.  Harbin.'} 
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liad  not  been  used,  there  might  have  been  a  question  whether     CHAP.  XLTX. 
each  of  the  ten  grandchildren  was  not  entitled  to  an  equal  share 
with  the  two  surviving  children." 

So,  in  the  case  of  Clay  v.  Pennington  (r),  where  a  testator  in 
a  certain  event  bequeathed  a  residuary  fund  unto  the  children  of 
his  brother  B.  and  their  lawful  issue,  in  equal  shares  and  pro- 
portions, or  unto  such  of  them  as  should  prove  their  right,  to 
the  satisfaction  of  the  trustees,  within  two  years  after  notice 
thereof,  to  be  inserted  in  the  London  Gazette.  Some  of  the 
children  of  B.  were  dead  at  the  date  of  the  will;  and  it  was 
held,  that  the  issue  of  such  children  were  entitled  to  participate 
with  the  other  children  and  their  issue,  it  being  considered  that 
the  gift  included  all  the  descendants  of  the  brother,  without 
distinction,  who  were  living  at  the  period  in  question. 

Again,  in  the  case  of  Rust  v.  Baker  (s),  where  a  testator  gave  Children  of 
one-fifth  part  of  his  residuary  personal  estate  to  A.,  B.  and  C.,  objects3  let  in. 
and  all  and  every  other  the  children  of  D.,  and  the  issue  of  such 
of  his  children  as  should  have  departed  this  life.     Long  before 
the  date  of  the  will,  D.  had  had  a  child,  who  went  abroad,  and 
had  not  been  heard  of  for  twenty  years.     It  was  held,  that  he 
must  be  presumed  to  have  been  dead  at  the  date  of  the  will;  but 
nevertheless  that  his  children  were  entitled  under  the  bequest. 

So,  in  the  case  of  Bebb  v.  Beckwith  (t),  where  the  trust  was 
for  all  and  every  the  children  of  J.  B.,  deceased,  to  be  divided 
equally  amongst  them,  and  the  issue  of  such  of  them  as  should 
be  deceased,  share  and  share  alike,  such  issue  to  be  entitled  to  the 
share  of  his,  her,  or  their  deceased  parents  equally  amongst 
them  ;  Lord  Lanadale,  M.  R.,  held,  that  the  bequest  included  a 
grandchild  of  J.  B.,  whose  parent  was  dead  when  the  will  was 
made  ;  his  Lordship  considering  that  the  effect  of  the  latter 
words  was  merely  to  limit  the  amount  of  the  share  to  which  the 
issue  was  entitled,  not  to  shew  that  they  were  to  take  only  by 
way  of  substitution. 

And  even  where  there  is  no  original  and  independent  gift  to   Disinclination 
the  issue,  but  their  claim  is  founded  on  a  clause  apparently  of  *  1 


mere  substitution,  the  Courts  anxiously  lay  hold  of  slight  ex-  children  of 

deceased. 

(r)  7  Sim.  370.  Beav.  26  ;  SJiand  v.  Kidd,    1  9   Bear. 

(s)  8  Sim.  443.  310  (in  the  two  last  cases  the  word  "or," 

(t)  2  Beav.  308.     [See  also  Gaskell  v.  connecting  the  children  and  issue,    was 

Holmes,    3   Hare,    438;    Coulthurst  v.  read  as  "and")  ;  In  re  Faulding's  trust, 

Carter,  15  Beav.  421  ;  Etches  v.  Etches,  26  Beav.  263.     But  see  /»  re  Thompson''  s 

3  Drew.  447  ;  King  v.  Cleaveland,  26  trust,  5  D.  M.  &  G.  280.] 
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pressions  as  a  ground  for  avoiding  a  construction,  which  in  all 
probability  defeats  the  actual  intention,  by  excluding  the  issue 
of  a  deceased  child  from  participation  in  a  general  family 
provision. 

Thus,  in  the  case  of  Giles  v.  Giles  (u),  where  a  testator 
bequeathed  the  general  residue  to  trustees,  in  trust  for  all  his 
children  living  at  the  decease  of  his  wife  (to  whom  a  life  interest 
had  been  given)  as  tenants  in  common;  and  if  any  such  children 
or  child  should  be  deceased  before  his  wife,  and  should  leave  issue, 
then  the  children  of  such  his  son  or  daughter  should  be  entitled 
to  the  portion  of  such  his  son  or  daughter  who  might  be  de- 
ceased before  the  decease  of  his  wife,  upon  their  attaining  the 
age  of  twenty-one  years;  with  a  proviso,  that,  until  the  portions 
thereby  provided  for  any  of  the  said  children  of  his  said  sons  or 
daughters  who  might  have  died  before  their  mother,  should 
become  vested,  it  should  be  lawful  for  his  trustees  to  apply  the 
interest  of  the  portion  to  which  any  such  child  might  be  entitled 
in  expectancy  for  the  maintenance  of  such  child.  The  testator 
at  the  date  of  his  will  had  four  sons  and  one  daughter,  and  he 
had  had  another  daughter,  who  was  then  dead,  leaving  children, 
who  survived  the  testator. 

The  question  was,  whether  these  children  were  objects  of  the 
bequest ;  and  Sir  L.  Shadwell,  V.  C.,  decided  that  they  were, 
considering  that  the  special  language  of  the  will  authorized  this 
conclusion,  without  infringing  the  authority  of  the  general  cases 
before  stated,  which  had  been  pressed  upon  him.  The  V.  C. 
relied  particularly  on  the  expression  "  sons  and  daughters'' 
which  he  considered  to  indicate  that  the  testator  had  the  issue  of 
the  deceased  daughter  in  his  view,  he  having  but  one  daughter 
living  at  the  date  of  the  will;  the  learned  Judge  deeming  it  more 
probable  that  the  plural  word  was  used  in  remembrance  of  the 
child  that  had  been  born  and  died,  than  in  anticipation  of  a 
future  child  to  be  born,  and  be  a  daughter. 

So,  in  the  case  of  Jarvis  v.  Pond  (<#),  where  the  testatrix  be- 
queathed the  residue  of  her  property  to  her  daughter  M.  during 
her  life,  and  after  her  decease  to  be  divided  among  such  of  her 
sons  and  daughters  as  should  be  living  at  the  time  of  the  decease 
of  M. ;  and  in  case  of  the  decease  of  any  of  the  testatrix's  sons 
and  daughters,  the  surviving  children  of  any  of  her  sons  and 


(u)  8  Sim.  360. 


(x)  9  Sim.  549. 
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daughters  to  have  their  father* s  or  mother's  part,  to  be  equally    QHAP.  XLIX. 

divided  among  them.     At  the  date  of  the  will  a  daughter  (B.) 

and  two  sons  of  the  testatrix  were  dead,  B.  and  one  of  the  sons 

leaving  issue;    and  there  was  only  one  daughter  besides  M. 

living.     The  testatrix  gave  legacies  to  the  surviving  husband  and 

widow  of  two  of  her  deceased  children,  but  not  to  the  children 

of  those  who  left  issue.     Sir  L.  Shadwell  held,  that  they  were 

entitled  to  participate  in  the  residue.    The  words  "in  case  of  the 

decease"  meant  only  this: — "In  case  any  child  or  children 

shall  be  then  alive  who  are  the  issue  of  any  of  my  children  who 

are  then  dead;"  though  his  Honor  admitted  that  there  was 

some  violence  in  assigning  a  share  to  the  father  or  mother,  when 

they  never  would  have  taken  any. 

[The  rule  by  which  the  clause  of  substitution  is  held  not  to  Children  of 
include  children  of  objects  dead  at  the  date  of  the  will  was  JSJS^f 
stated  of  cases  in  which  the  original  gift  was  to  a  class.      And  date  of  will 

,          .,  ..,.»,.  n      .          ,     ,    entitled  under 

m  no  case  does  it  apply  where  the  original  gift  is  to  designated  ciause  Of  sub- 

individuals.     The  distinction  is  clear :    the  latter  case  comes  stitution. 

within  the  principle  of  Darrel  v.  Molesworth  ;  for  there  can  be 

no  difference  between  the  case  of  a  gift  to  a  person  known  by 

the  testator  to  be  alive,  and  in  the  event  of  his  death  to  his 

children,  and  a  gift  to  a  person  whom  the  testator  may  suppose 

or  believe  to  be  living,  but  who  is  in  fact  dead,  with  a  gift  over 

to  his  children  in  case  of  his  death  (y) .     The  case  of  a  gift  to  a 

class,   in  which  the  testator  must,  in  the  absence  of  express 

direction,  be  supposed  to  include  only  living  objects,  needs  only 

to  be  stated  to  be  distinguished. 

Where,  however,  the  bequest  to  the  primary  legatees  is  ex-  Distinction 
pressly   limited   to  those   living  at   the   date  of  the  will,  the  mary  gift  is  to 
substitutionary  clause  of  course  cannot  operate  in  favour  of  f^^*^ 
children  of  such  of  the  legatees  as  were  then  dead  (#)] .  date  of  the 

will. 

These  cases,  it  is  conceived,  fully  warrant  the  position  that,  in  General  con- 
the  absence  of  an  explanatory  context,  a  gift  over,  to  take  effect  preceding 
in  the  event  of  the  prior  devisee  or  legatee  dying  under  certain  cases- 
circumstances,  applies  to  the  event  happening  in  the  lifetime  of 

[(y)  Ive  v.  King,  16  Beav.  46  ;  Han-  note) ;  Miller  v.  Chapman,  24  L.  J. 

nam  v.  Sims,  2  De  GK  &  Jo.  151 ;  In  re  Ch.  409.  In  both  these  cases  the  pri- 

Sheppard's  trust,  1  Kay  &  J.  269.  mary  gift  was  to  a  class,  though  a  limited 

(z)  See  Crook  v.  Whitley,  26  L.  J.  Ch.  one,  see  ante,  p.  142.  But  the  argument 

350  (the  report  in  7  D.  M.  &  Gr.  490,  is  equally  applicable  to  the  case  of  & 

omits  this  point,  except  in  the  marginal  bequest  to  individuals.] 
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the  testator;  the  prevention  of  lapse  being,  it  is  considered,  one 
of  the  purposes  of  such  substituted  gift. 

II.  We  now  proceed  to  examine  the  second  class  of  cases 
before  referred  to,  namely,  those  in  which  the  question  has  been 
— whether  the  substituted  gift  takes  effect  in  the  event  of  the 
prior  legatee  dying  subsequently  to  the  testator's  decease,  under 
the  circumstances  prescribed ;  and  if  so,  then,  whether  at  any 
time  subsequently. 

It  is  somewhat  hazardous,  in  the  state  of  the  authorities,  to 
lay  down  any  general  rule  on  the  subject;  but  it  will  commonly 
be  found,  it  is  conceived,  that  where  the  context  is  silent,  the 
words  referring  to  the  death  of  the  prior  legatee,  in  connexion 
with  some  collateral  event,  apply  to  the  contingency  happening 
as  well  after  as  before  the  death  of  the  testator. 

Thus,  in  the  case  of  Allen  v.  Farthing  (a),  where  a  testator, 
after  directing  that  a  sum  of  20  O/.,  recently  paid  to  his  daughter, 
should  be  deducted  from  the  amount  of  any  monies,  or  any 
share  of  his  personal  estate  thereinafter  bequeathed  to  her,  or 
to  which  she  should  be  entitled  under  and  by  virtue  of  that  his 
will,  proceeded  to  devise  all  his  real  estate  to  trustees  upon 
trust  for  sale,  and  to  apply  the  monies  to  arise  therefrom  upon 
the  trusts  thereinafter  declared  concerning  his  personal  estate. 
The  testator  then  bequeathed  his  personalty  to  the  same  persons, 
upon  trust  to  get  in  and  recover  the  same,  and  to  pay  and  divide 
the  same  monies,  estate  and  effects  unto  and  between  his  son 
John  Allen  and  his  daughter  Ann  Smith,  in  equal  moieties, 
share  and  share  alike,  the  share  of  the  daughter  to  be  for  her 
separate  use ;  and,  in  case  of  the  death  of  either  of  them,  the  said 
John  Allen  and  Ann  Smith  leaving  any  child  or  children  him  or 
her  surviving,  upon  trust  that  the  said  trustees  should  stand 
possessed  of  the  said  moiety  of  the  said  estate  so  given  to  him 
or  her  the  said  J.  Allen  and  A.  Smith  as  aforesaid,  in  trust  for 
such  child  or  children,  as  and  when  they  should  attain  twenty- 
one,  and  in  the  mean  time,  to  apply  the  income  for  maintenance; 
and  in  case  of  the  death  of  either  of  them,  the  said  John  Allen 
and  Ann  Smith  leaving  no  issue  lawfully  begotten,  then  upon 


(a)  MS.,  12th  Nov.  1816.  This  case 
and  the  decree  thereon  are  stated  2  Mad. 
310,  but  without  the  arguments  and 
judgment,  which  are  necessary  to  eluci- 


date the  principle  of  the  decision  ;  the 
author  has,  however,  been  favoured  with 
a  note  of  them  by  a  friend. 
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trust,  as  to  the  moiety  of  him  or  her  so  dying,  for  the  survivor     CHAP.  XLIX. 
of  them.     The  son  and  daughter  having  survived  the  testator, 
claimed  absolute  interests  in  the  residue,  contending  that  the 
several  gifts  in  favour  of  the  children  and  the  survivor  respec- 
tively were  intended  to  provide  only  for  the  event  of  the  legatee's 
dying  in  the  testator's  lifetime;  and  that  the  terms  in  which  the" 
testator   had   directed   the    200/.  to    be    deducted  out  of   his 
daughter's  share  aided  this  construction.     Sir  /.  Leach,  V.  C., 
however,  held,  that  the  testator's  children  took  life-interests  only. 
He  observed,  that  where  a  testator  refers  to  death  simply,  the  The  event  of 
words  are  necessarily  held  to  mean  death  in  his  (the  testator's)  cMidre^hdl 
lifetime,  the  language  expressing  a    contingency,   and    death  to  apply  to 
generally  being  not  a  contingent  event  (though  even  then  slight  testato^s^ 
circumstances  would  vary  the  construction)  ;  but  in  the  present  deatn- 
instance  it  was  not  necessary  to  resort  to  such  a  construction, 
the  event  described  being  not  death  simply,  but  death  leaving 
children,  so  that  there  was  a  clear  contingency  expressed,  and 
nothing  to  prevent  the  words  from  having  full  scope.    Although 
the  trustees  were  directed  to  "pay"  and  "  divide"  the  property 
between  the  son  and  daughter,  yet  these  words  were  to  be  taken 
in  connexion  with  the  subsequent  limitations,  which  cut  down 
and  qualified  them  ;  and  his  Honor  thought  that  the  argument 
founded  on  the  manner  in  which  the  advance   of   200£.  was 
directed  to  be  deducted  out  of  the  daughter's  share  was  too 
weak  and  inconclusive  to  control  the  words. 

So,  in  the  case  of  Child  v.  Giblett  (b),  where  a  testator  be- 
queathed the  residue  of  his  estate  to  trustees,  upon  trust,  after 
payment  of  his  debts,  to  divide  the  same  between  his  two 
daughters,  A.  and  B.,  share  and  share  alike,  to  whom  he 
bequeathed  the  same  ;  and  in  case  of  the  death  of  either,  the  •  Gift  over,  on 
testator  gave  the  whole  to  the  survivor  and  in  the  event  of  their  A-  marrying 

and  having 

marrying  and  having  children,  then  to  the  child  or  children  of  children,  ex- 


them,  or  the  survivor  of  them,  if  they  should  attain  the  age  of 
twenty-one  years,  but  if  not,  then  among  the  children  of  C.,  testator 
share  and  share  alike  ;  and  if  only  one  child,  then  the  whole 
thereof  to  that  one  child.  A.  and  B.  both  survived  the  testator; 
and  the  question  was,  whether  they  were  entitled  to  the  property 
absolutely,  or  for  life  only.  Sir  J.  Leach,  M.  R.,  held,  that  they 
took  life  interests  only.  "The  rule  is,"  said  the  learned  Judge, 

(6)  3  My.  &  K.  71. 
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CHAP.  XMX.  « that  where  there  is  a  bequest  to  two  persons,  and,  in  case  of 
the  death  of  one  of  them,  to  the  survivor,  the  words  '  in  case  of 
the  death  '  are  to  be  restricted  to  the  life  of  the  testator :  but 
the  question  is,  whether  the  first  expression  used  by  this  testa- 
tor, to  which  this  rule  would  apply,  is  not  qualified  by  the 
subsequent  words  of  the  will.  The  testator  cannot  possibly 
have  intended  that  the  children  of  C.  should  take,  in  the  event 
of  a  marriage  of  his  daughters,  and  their  death  without  children 
in  his  lifetime,  and  that  they  should  not  take  in  the  event  of  a 
marriage  of  his  daughters,  and  their  dying  without  children  after 
his  decease.  That  would  not  be  a  rational  distinction.  I  am  of 
opinion,  therefore,  that  the  general  rule  is  here  qualified  by  the 
subsequent  words  used  by  the  testator,  and  that  in  the  event 
of  A.  dying  without  children,  or  if  she  should  have  chil- 
dren and  none  of  them  live  to  attain  the  age  of  twenty-one, 
the  children  of  C.  will  be  entitled  to  the  residuary  property  of 
the  testator." 

[Again,  in  the  case  of  Smith  v.  Stewart  (c),  where  a  testator 
devised  and  bequeathed  the  residue  of  his  real  and  personal 
estate,  in  different  shares,  amongst  several  persons,  and  directed 
that  the  whole  of  the  said  legatees  should  have  the  benefit  of 
survivorship  between  them  in  the  event  of  any  one  or  more  of 
them  dying  without  leaving  issue :  the  question  was,  whether 
the  legatees  acquired  an  indefeasible  interest  by  surviving 
the  testator;  and  Sir  /.  K.  Bruce,  V.  C.,  decided  that  they 
did  not.] 

Gifts  over,  Sometimes,  however,  it  happens,  that  a  devise  in  fee  simple 

comprising^  |g  f0nowe(j  by  alternative  limitations  over,  which  collectively 
event,  confined  provide  for  the  event  of  the  death  of  the  devisee,  under  all 
lifetime.  possible  circumstances.  In  such  a  case,  the  words  of  con- 

tingency are  read  as  applying  exclusively  to  the  happening  of 
the  event  in  the  testator's  lifetime,  in  order  to  avoid  repugnancy, 
inasmuch  as  the  alternative  limitations,  if  not  so  qualified  and 
restricted  in  construction,  would  reduce  the  prior  devisee  in  fee 
to  an  estate  for  life.  Thus,  in  the  case  of  Clayton  v.-Loive  (d), 
where  a  testator  gave  his  residuary  real  and  personal  estate  to  be 
equally  divided  between  his  three  grandchildren,  A.  B.  and  C., 


[(c)   4   De   G.  &  S.  252.'     See  also  niary  legacy) ;   Varley  v.   Winn,  2  Kay 

Gawlerv.  Cadby,  Jac.  346;  Gosling  v.  &  J.  705.] 

Tovmshend,  17  Beav.  245  ;  Johnston  v.  (d)  5  B.  &  Aid.  636. 
Antrobus,  21  Beav.  566  (as  to  the  pecu- 
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share  and  share  alike,  for  ever;  and  if  either  of  them  should    CHAP.  XLIX. 

happen  to  die  without  child  or  children  lawfully  begotten,  then 

he  directed  that  such  part  or  share  of  the  one  so  dying  should 

be  equally  divided  amongst  the  surviving  brothers  or  sister;  but 

if  any  of  his  grandchildren  should  die  and  leave  child  or  children  . 

lawfully  begotten,  that  such  child  or  children  should  have  their 

parent's  share  equally  divided  amongst  them,   share  and  share 

alike.     All  the  grandchildren  survived  the  testator,  and  it  was 

held,  by  the  Court  of  King's  Bench,  on  a  case  from  Chancery, 

that  in  the  events  which  had  happened  they  took  estates  in  fee 

simple  as  tenants  in  common. 

The  reasons  for  the  conclusion  at  which  the  Court  arrived  do  Remarks  on 
not  appear,  but  we  may  presume  them  to  be  in  consistency  with 
the  argument  (already  noticed)  which  was  strongly  urged  by  the 
very  able  counsel  for  the  plaintiffs,  namely,  that  the  several  alter- 
native limitations  would,  unless  confined  to  the  happening  of  the 
event  in  the  testator's  lifetime,  operate,  to  cut  down  the  fee  pre- 
viously devised  to  an  estate  for  life(e) ;  [and  on  this  ground  the  Clayt 
case  was  followed  with  express  approbation  of  the  doctrine  con- 
tained  in  it,  in  the  case  of  Gee  v.  Mayor  of  Manchester  (/),  where 
a  testator  gave  his  freehold,  leasehold  and  personal  property 
amonghis  children  in  manner  following:  to  his  son  A.  one-seventh 
share  of  his  property,  to  his  heirs,  executors  and  administrators. 
And  he  gave  one- seventh  share  to  each  of  his  other  six  children  in 
similar  terms ;  and  provided,  that  in  case  any  of  his  sons  or 
daughters  died  without  issue,  that  their  share  returned  to  his 
sons  and  daughters  equally ;  and  in  case  any  of  his  sons  and 
daughters  died  and  leaving  issue,  that  they  should  take  their 
deceased  parent's  share.  On  a  case  from  Chancery,  the  Court 
of  Q.  B.  certified  that  each  child  who  survived  the  testator  took 
an  indefeasible  estate  in  fee  in  the  real  estate  and  an  absolute 
interest  in  the  leaseholds. 

So,  in  the  case  of  Woodburne  v.  Woodburne  (g],  where  a  tes- 
tator gave  all  his  real  and  personal  estate  upon  trust  for  his 
brothers  and  sisters  (naming  them),  their  heirs,  executors, 

(e)  However  the  devise  in  Clayton  v.  [(/)  17  Q.  B.  737.     Sir  /.  K.  Bruce, 

Lowe,  of  the  shares  of  grandchildren  who  V.  C.,  expressed  a  different  opinion  upon 

•should  die  without  children,  would  not  the  same  case,  19  L.  J.  Ch.  151,  14  Jur. 

apply  to,  and  would  therefore  leave  the  825. 

fee  in,  the  last  survivor,  who  might  die  [(g)  23  L.  J.  Ch.,    336;  Johnston  v. 

without  children  ;  and  this  makes  a  solid  Antrobus,  21  Beav.  556  (as  to  the  sbare 

difference  between  such  a  devise  and  a  of  residue).] 
mere  estate  for  life. 
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[administrators  and  assigns ;  and  declared  that  if  any  of  his  said 
brothers  and  sisters  should  die  without  leaving  issue,  his  or  her 
share  should  go  to  the  survivors,  and  that  if  any  of  his  brothers 
and  sisters  should  have  left  issue,  such  issue  should  be  entitled 
to  their  parents'  shares  :  it  was  held  by  Sir  J.  Stuart,  V.  C., 
that  the  brothers  and  sisters,  having  survived  the  testator,  were 
absolutely  entitled  to  the  estate.] 

Where,  however,  the  gift,  which  precedes  the  alternative  gifts 
over,  is  not  (as  in  the  last  case)  absolute  and  unqualified,  but  is 
so  framed  as  to  admit  of  its  being,  without  inconsistency  or 
violence,  restricted  to  a  life  interest,  the  ground  for  the  con- 
struction adopted  in  these  cases  failing,  the  gift  in  question  is 
held  to  confer  a  life  interest  only,  there  being  no  reason  why 
the  fullest  scope  should  not  be  given  to  the  several  alternative 
gifts  over. 

As  where  (h)  a  testatrix  bequeathed  to  A.  the  sum  of  400/.,  to 
be  vested  in  the  public  funds,  the  interest  whereof  she  should 
receive  when  she  attained  twenty-one.  In  the  event  of  her 
decease  at,  before  or  after  the  said  period,  the  sum  so  bequeathed 
to  be  divided  between  B.  and  C.  Lord  Langdale,  M.  R.,  said 
that  the  words  "  at,  before  or  after"  involved  all  time  present, 
past  and  future,  and  that  the  only  construction  to  be  put  on 
these  words  therefore  was,  "  in  the  event  of  her  decease,  when- 
ever that  event  might  happen." 

[It  was  scarcely  possible,  indeed,  to  put  any  other  construc- 
tion on  this  will.  The  reference  was  expressly  to  the  age  of 
twenty-one  years ;  and  therefore  no  room  was  left  to  imply  a 
reference  to  any  other  or  additional  period,  as  the  death  of  the 
testator.  The  case  differs,  therefore,  from  the  two  preceding, 
in  which  the  manner  and  not  the  period  of  death  was  the 
circumstance  to  which  express  reference  was  made. 

A  clearer  illustration  of  the  distinction  is  afforded  by  the  case 
of  Cooper  v.  Cooper  (i),  in  which  a  testator  bequeathed  the  resi- 
due of  his  personal  estate  equally  between  his  four  children 
(naming  them),  and  in  case  of  the  death  of  either  of  them 
leaving  issue  then  the  issue  of  such  child  to  take  the  parent's 
share ;  but  in  the  event  of  their  dying  without  leaving  issue 


(h)  Miles  v.  Clark,  1  Kee.  92  ;  [see 
Tilson  v.  Jones,  1  R.  &  My.  553,  ante, 
711. 

(i)  1  Kay  &  J,  658.     But  see  Rogers 


v.  Waterhouse,  4  Drew.  329  ;  and  Rogers 
v.  Rogers  (special  case  on  same  will),  7 
W.  R.  541. 
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[then  the  share  of  the  one  so  dying  to  become  part  of  the  residue  CHAP.  XLIX. 
of  his  personal  estate.  There  being  no  words  in  the  primary 
bequest  expressly  giving  an  absolute  interest  (as  there  were  in 
Clayton  v.  Lowe  and  Gee  v.  Mayor  of  Manchester),  there  was  no 
danger  of  imputing  two  inconsistent  intentions  to  the  testator 
in  refusing  to  hold  the  bequest  absolute  upon  the  testator's 
death  :  and  it  was  therefore  held  by  Sir  W.  P.  Wood,  V.  C., 
that  the  children  took  life  interests  only. 

But  although  the  general  rule  may  be  to  allow  the  gift  over  The  event  re- 
to  take  effect  upon  the  happening  of  the  contingency  after  the  testSsVeath 
testator's  death,  yet  it  is  no  longer  applicable  when  the  testator  by  the  context. 
has  used  expressions  which  denote  a  different  intention ;  and 
there  are  many  cases  of  this  description.  Thus  in  the  case  of 
Re  Anstice  (k),  where  a  testatrix  bequeathed  the  residue  of  her 
personal  estate  in  trust  for  her  two  cousins,  A.  and  B.  as  tenants 
in  common  :  and  "  in  case  either  of  them  should  be  married  at 
the  time  of  her  said  legacy  becoming  payable,  then  the  same  shall 
be  paid  or  disposed  of  for  her  separate  use,  and  her  receipt  alone 
for  the  same  shall  be  a  sufficient  discharge"  And  in  case  either 
of  them  should  die  without  leaving  issue,  then  her  share  to  go 
to  her  sister;  and  in  case  both  should  die  without  leaving  issue, 
then  over;  it  was  held  by  Sir  /.  Romilly,  M.  K.,  that  the  event 
here  contemplated  was  death  in  the  testatrix's  lifetime,  for  the 
legatees  were  to  be  compelled  to  give  a  full  discharge  for  their 
legacies,  if  they  were  married,  when  they  became  payable,  which 
was  inconsistent  with  a  gift  over  upon  an  event  to  happen  at 
any  time  during  their  lives. 

This  and  other  cases  in  which  the  Court  has  departed  from  the  Tendency  to 
general  rule,  shew  that  it  is  only  where  there  is  a  total  absence  ^^^1.  to 
of  any  expression  in  the  will  by  which  the'event  can  be  referred  a  limited 
to  another  and  earlier  period  that  it  will  be  held  to  be  suspended  per 
during  the  whole  life  of  the  primary  legatee.     The  Court  is 
always  anxious  to  find  expressions  to  set  the  legacy  free  from  a 
continuing  possibility  of  defeasance  (/).] 

In  all  the  preceding  cases  it  will  be  observed,  that  the  gift  to  Ruie  wtere 
the  person  on  whose  death,  under  the  circumstances  described,  there  is  a  Prior 

,  .  .  ,.  life  or  other 

the  substituted  gift  was  to  arise,  was  immediate,  i.e.  to  take  effect  interest. 
in  possession ;  so  that  the  Court  was  placed  in  the  alternative  of 

[(fc)  23  Beav.  135.  cases  of  Lloyd  v.  Davies,  15  C.  B.  76; 

(1)  See  Ware  v.    Watson,  7  D.  M.  &       Smith  v.  Colman,  25  Beav.  216.] 
G.    248  ;  and   the   somewhat  analogous 
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construing  the  words  either  as  applying  exclusively  to  death  in 
the  lifetime  of  the  testator,  or  as  extending  to  death  at  any  time, 
the  will  supplying  no  other  period  to  which  the  words  could  be 
referred :  but  where  the  two  concurrent  or  alternative  gifts  are 
preceded  by  a  life  or  other  partial  interest,  or  the  enjoyment 
under  them  is  otherwise  postponed,  the  way  is  open  to  a  third 
construction,  namely,  that  of  applying  the  words  in  question  to 
the  event  of  death  occurring  before  the  period  of  possession  or 
distribution.  In  such  case,  the  original  legatee,  surviving  that 
period,  becomes  absolutely  entitled.  An  example  of  this  con- 
struction is  afforded  by  the  case  of  Da  Costa  v.  Keir  (m),  where 
a  testator  gave  the  residue  of  his  estate  to  trustees,  upon  trust 
to  pay  the  interest  to  his  wife  for  life,  and  after  her  decease,  he 
gave  the  principal  to  A.  for  her  own  use  and  benefit ;  but  if  the 
said  A.  should  die,  leaving  any  child  or  children  living  at  her 
decease,  then  he  gave  the  residue  to  her  children ;  but  if  she 
should  die  without  any  child  living  at  her  decease,  then  he  gave 
the  same  to  B.  and  C.  equally;  but  if  either  of  them  should  die 
before  they  should  become  entitled  to  receive  the  said  residue, 
then  he  gave  the  whole  to  the  survivor ;  and  if  both  should  die 
in  the  lifetime  of  his  wife,  then  he  gave  the  said  residue  to  his 
wife.  A.  survived  the  testator  and  his  widow,  and  therefore 
claimed  to  be  entitled  absolutely.  The  legatees  over  resisted 
this  claim  on  the  ground  that  the  residue  was  given  to  them  in 
the  event  of  A.  dying  without  leaving  a  child,  whenever  that 
event  should  happen.  Sir  J.  Leach,  M.  R.,  considered  this  con- 
struction objectionable,  as  it  simply  revoked  the  prior  gift  to 
A.  (ri),  since,  by  parity  of  reasoning,  the  children,  if  any,  living 
at  her  decease,  would  also  have  been  entitled,  without  regard  to 
the  period  of  death ;  whereas,  the  testator  intended  the  subse- 
quent gift  to  operate  only  by  way  of  qualification  or  exception 
in  particular  events;  and  he  thought  that  the  ultimate  gift  to 
the  wife  in  the  event  of  B.  and  C.  dying  in  her  lifetime,  plainly 
indicated  that  the  life  of  the  widow  was  to  be  the  period  to 
which  the  event  of  A.  dying  with  or  without  children  was  to  be 
referred,  and  consequently  that  A.  having  survived  the  widow, 
was  absolutely  entitled. 

A  question  of  this  nature  arose  in  the  case  of  Galland  v.  Leo- 
nard (o),  where  a  testator  gave  the  residue  of  his  personal  estate 


(m)  3  Russ.  360. 


1  Swanst.  161. 


n)  I.  e.  Ultra  the  life  interest. 
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to  trustees,  upon  trust  to  place  the  same  out  at  interest  during     CHAP.  XLIX. 

the  life  of  his  wife,  and  pay  her  a  certain  annuity,  and  upon  her 

death  to  pay  and  divide  the  said  trust  monies  unto  and  equally 

between  his  two  daughters,  H.  and  A.   And  in  case  of  the  death 

of  them  his  said  daughters,  or  either  of  them,  leaving  a  child  or 

children  living,  upon  trust  for  the  children  in  manner  therein 

mentioned ;  and  the  testator  declared  that  the  children  of  each 

of  his  daughters  should  be  entitled  to  the  same  share  his,  her  or 

their  mother  would  be  entitled  to,  if  then  living.   Sir  T.  Plumer, 

M.  R.,  held,  that  the  testator  intended  only  to  substitute  the 

children  for  the  mother,  in  the  event  of  the  decease  of  the  latter 

during  the  widow's  life,  and  that  the  daughters  who  survived  her 

(the  widow)  became  absolutely  entitled.    In  this  case  the  frame  Remark  on 

and  terms  of  the  bequest  shewed  that  the  testator  contemplated 

the  death  of  the  widow  as  the  period  of  distribution,  and  any 

doubt  which  his  previous  expressions  may  have  left  on  this  point 

is  dispelled  by  the  clause  entitling  the  children  to  the  shares 

which  their  parents,  if  living,  would  have  taken. 

[So,  in  the  case  of  Barker  v.  Cocks  (p),  where  a  testator 
bequeathed  a  fund  after  the  decease  of  his  wife  (who  had  a  life 
interest  therein)  to  A.,  B.  and  C.,  as  tenants  in  common,  but  in 
case  of  the  death  of  C.  without  leaving  lawful  issue,  he  gave  her 
third  part  to  A.  and  B.  equally;  it  was  held  by  Lord  Langdale, 
M.  R.,  that,  having  survived  the  wife,  C.  had  acquired  an 
absolute  interest.  "  If,"  said  his  Lordship,  "  you  make  the 
dying  without  leaving  lawful  issue  refer  to  the  period  anterior 
to  the  death  of  the  tenant  for  life,  you  carry  into  effect  the 
primary  intention  of  the  testator  to  divide  the  fund  amongst 
the  three,  share  and  share  alike."] 

A  similar  construction  prevailed,  partly  on  the  authority  of 
Galland\.  Leonard  in  the  more  doubtful  case  of  Homey.  Pil- 
lans(q],  where  a  testator  bequeathed  to  his  nieces,  C.  and  M., 
the  sum  of  2,000/.  each,  when  and  if  they  should  attain  their 
ages  of  twenty-one  years ;  and  which  said  legacies  he  gave  to 
them  for  their  sole  and  separate  use,  free  from  the  debts  or 
control  of  their  or  either  of  their  husbands  :  and  in  case  of  the 

[(p)  6  Beav.  82.     See  also  Garey  v.  30  L.  J.  Ch.  182,  per  Lord  Kingsdown  ; 

Whittingham,  5  Beav.  268;  Davenport  Andrew  v.  Lord,  6  Jur.  N.  S.  865.     But 

v.  JBishopp,   2  Y.  &  C.  C.   C.  463;  Ed-  see  Benny.  Dixon,   16  Sim.  21  ;    Cotton 

wards  v.  Edwards,  15  Beav.  357  ;   Wai-  v.   Cotton,  23  L.  J.  Ch.  489  ;  Smith  v. 

leer's  Trust,  16   Jur.  702  ;  Johnson  v.  Spencer,  6  D.  M.  &  G.  631. J 
Cope,  17  Beav.  561  ;  Re  Allen's  Estate,  (q)  2  My.  &  K.  15. 

3  Drew.  380 ;  Randfidd  v.  Itandfield, 

VOL.  II.  3  B 
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death  of  his  said  nieces,  or  either  of  them,  leaving  children  or  a 
child,  the  testator  bequeathed  the  share  or  shares  of  each  of  his 
said  nieces  so  dying,  unto  their  or  her  respective  children  or 
child.  Sir  /.  Leach,  M.  R.,  held,  that  the  nieces  did  not  take 
absolute  interests  at  majority ;  but  that  the  bequest  to  them 
continued  to  be  liable  to  the  executory  gift,  on  their  dying, 
leaving  children.  Lord  Brougham,  C.,  reversed  the  decree,  on 
the  ground  that  the  construction  adopted  by  the  Court  below 
w  as  irreconcileable  with  the  authorities,  especially  those  cases  in 
which  words,  referring  to  death  generally,  had  been  held  to  be 
restricted  to  death  occurring  in  the  lifetime  of  the  prior  legatee 
for  life  (r) ;  and  he  adduced  the  case  of  Galland  v.  Leonard,  as 
an  authority  precisely  in  point.  His  Lordship  also  dwelt  on  the 
inconvenience  of  holding  the  absolute  vesting  to  be  suspended 
during  the  life  of  the  legatee,  which  was  a  construction  the 
Court  could  never  adopt  but  from  necessity;  and  he  considered 
that,  in  the  present  instance,  such  a  construction  would  have 
the  effect  of  defeating  the  testator's  intention,  which  evidently 
was,  that  at  the  age  of  twenty-one  the  legacies  should  become 
absolutely  vested. 

It  is  observable,  that  Lord  Brougham,  in  his  remarks  on 
Hervey  v.  M'Lauchlin  (s),  and  that  class  of  cases,  but  very  faintly 
adverts  to  the  fact,  that,  in  them,  the  gift  over  was  in  case  of 
death  simpliciter,  and  in  the  will  before  him,  it  was  in  case  of 
death  in  connexion  with  a  collateral  event  (i.  e.  leaving  children), 
which  forms  a  most  material  distinction,  and  excludes  from  the 
latter  case  much  of  the  reasoning  adopted  by  his  Lordship,  from 
the  cited  authorities.  The  point  which  he  had  to  decide  was 
certainly  one  of  great  difficulty  (/). 

[Again,  in  the  case  of  Monteith  v.  Nicholson  (u),  where  a  tes- 
tator  gave  his  personal  estate  to  his  brothers  and  sisters  living 
at  his  decease,  their  executors,  administrators  and  assigns,  as 
tenants  in  common,  and  declared  that,  if  any  of  them  should  die 
in  his  lifetime  or  afterwards,  without  leaving  lawful  issue,  the 
share  or  shares  of  him,  her  or  them  so  dying  should  go  to  and 
be  equally  divided  amongst  the  survivor  or  survivors  of  them ; 
and  if  any  of  them  should  die  in  his  lifetime  or  afterwards  leaving 
issue,  the  share  or  shares  of  him,  her  or  them  so  dying  should 


(r)  Vide  ante,  707. 
(s)  I  Pri.  264. 

[(<)  See,  however,  per  Sir  /.  Romilly, 
Edwards  T.  Edwards,  15  Beav.  357. 


(w)  2  Kee.  719.  But  see  Cotton  v. 
Cotton,  23  L.  J.  Ch.  489,  a  case  on  a 
specially-worded  will. 
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[go  to  and  be  equally  divided  amongst  such  issue,  such  child  CHAP.  XLIX. 
or  children  taking  their  parent's  share.  "And,  moreover,  I 
declare  it  to  be  my  will,  that  none  of  the  legatees,  under  this 
my  will,  shall  be  entitled  to  any  bequest  until  they  severally 
attain  the  age  of  twenty-one  years/'  It  was  contended  that 
the  brothers  and  sisters  took  only  life-interests,  which  was 
equivalent  to  saying  that  the  property  would  go  over  at  what- 
ever time  either  of  the  contemplated  contingencies  might 
happen :  but  it  was  held  by  Lord  Langdale,  M.  R.,  that  the 
interest  of  the  legatees  became  indefeasible  on  their  attaining 
the  age  of  twenty-one  years. 

The  same  rule  of  construction  is  applicable  to  the  case  of  a  Foregoing 
devise  of  real  estate  (a?) ;  and  the  inference  to  be  drawn  from  SfJSRoM? 
the  authorities  is,  that  the  contingency  is  always  referable  to  as  to  personal 
the  period  of  payment  or  distribution.] 

And   here  it  will  be  convenient   to  notice   the   frequently  Word  "pay- 
occurring  point  of  construction  arising  on  the  word  "  payable,"  ^  in0Sr" 
in  such  a  case  as  the  following: — A  money  fund  is  given  to  a  pver,  whether 
person  for  life,  and,  after  his  decease,  to  his  children  at  majority  majority  or  the 
or  marriage,  with  a  gift  over  in  the  event  of  anv  -of  the  objects   Peno.d  of. 

°  J  distribution. 

dying  before  their  shares  become  payable.  In  such  cases  it 
becomes  a  question  whether  the  word  "  payable  "  is  to  be  con- 
sidered as  referring  to  the  age  or  marriage  (or  any  other  such 
circumstance  affecting  the  personal  situation  of  the  legatee), 
on  the  arrival  or  happening  of  which  the  shares  are  made 
"payable,"  or  to  the  actual  period  of  distribution;  in  other 
words,  whether  the  shares  vest  absolutely  at  the  majority  or 
marriage  of  the  legatees,  in  the  lifetime  of  the  legatee  for  life ; 
or  whether  the  vesting  is  postponed  to  the  period  of  such 
majority  or  marriage,  and  the  death  of  the  legatee  for  life.  As 
the  latter  construction  exposes  the  legatees  to  the  risk  of  losing 
the  testator's  provision  in  the  event  of  their  dying  in  the  life- 
time of  the  legatee  for  life,  although  they  may  have  reached 
adult  or  even  advanced  age,  and  may  have  left  descendants, 
however  numerous,  the  Courts  have  strongly  inclined  to  hold 
the  word  "payable"  to  refer  to  the  majority  or  marriage  of  the 
legatees,  especially  if  the  testator  stood  towards  the  legatees  in 
the  parental  relation. 

And  where  (as  often  happens)  the  question  has  arisen  under 

[(«)  Edwards  v.  Edwards,  15  Beav.  357.] 
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marriage  settlements  (y),  the  leaning  to  this  construction  is 
strongly  aided  by  the  occasion  and  design  of  the  instrument, 
whose  primary  object  obviously  is,  to  secure  a  provision  for 
the  issue  of  the  marriage.  In  wills,  the  point,  like  all  others, 
depends  solely  upon  the  intention  to  be  collected  from  the 
context ;  and  the  cases  will  be  found  to  present  instances  of 
the  vesting  being  held  to  take  place  at  majority,  or  at  majority 
or  marriage  (as  the  case  may  be),  in  the  lifetime  of  the  legatee 
for  life,  or  to  be  further  suspended  until  the  period  of  actual 
distribution,  according  as  the  language  of  the  will  was  deemed 
to  admit  or  to  exclude  the  more  eligible  and  convenient 
construction. 

[Thus,  in  the  case  of  Salisbury  v.  Lambe  (z),  where  a  testator 
by  his  will  appointed  2,000/.,  in  trust  for  the  separate  use  of 
his  daughter  S.,  and  afterwards  in  trust  for  her  daughters  and 
younger  sons  as  she  should  appoint ;  in  default  of  appointment, 
in  trust  for  her  daughters  and  younger  sons  equally,  to  be  paid 
at  twenty-one  or  marriage;  in  case  any  of  them  should  die  or 
become  heir  male  of  S.,  before  his,  her  or  their  share  became 
payable,  such  share  to  go  to  the  survivor;  if  all  should  die 
before  their  shares  became  payable,  then  to  S.;  S.  survived  all 
her  children ;  but  Lord  Northington  held,  that  they  took  trans- 
missible interests  on  attaining  twenty-one  or  marriage.] 

So,  in  the  case  of  Hallifax  v.  Wilson  (a),  where  a  testator 
gave  to  trustees  all  his  estate  and  effects,  upon  trust  to  lay  out 
the  proceeds  thereof,  after  payment  of  debts,  upon  security,  and 
pay  the  interest  to  his  mother,  R.  M.,  for  life ;  and,  after  her 
decease,  upon  trust  to  pay  and  transfer  the  said  trust  monies 
unto  and  among  his  nephew  and  nieces ;  their  respective  shares, 
with  the  accumulated  interest,  to  be  paid  or  transferred  to  them 
at  their  respective  ages  of  twenty-one  years ;  and  in  case  any 
of  his  said  nephew  and  nieces  should  happen  to  die  before  his, 
her  or  their  share  or  shares  in  the  said  trust  monies  and  pre- 


(y)  Emperor  v.  Rolfe,  1  Yes.  208  ; 
Woodcock  v.  Duke  of  Dorset,  3  B.  C.  C. 
569  ;  Hope  v.  Lord  CUfden,  6  Ves.  499  ; 
Schenck  v.  Legh  (which  is  a  leading 
case),  9  Ves.  300 ;  Powis  v.  Burdett,  ib. 
428  ;  Howgrave  v.  Carrier,  3V.  &  B. 
79  ;  Perfect  v.  Lord  Curzon,  5  Mad. 
442  ;  [Evans  v.  Scott,  1  H.  of  L.  Ca.  43, 
11  Jur.  291;  Re  Williams,  12  Beav. 
317 ;  Mount  v.  Mount,  13  ib.  333 ; 
Bailie  v.  Jackson,  1  Sin.  &  Gif.  175  ; 


Swallow  v.  Binns,  1  Kay  &  J.  417  ; 
Walker  v.  Simpson,  *ib.  713;  Moor  v. 
Abbott,  26  L.  J.  Ch.  787,  3  Jur.  N.  S. 
551  ;  Remnant  v.  Hood,  27  Beav.  74. 
But  see  Whatford  v.  Moore,  7  Sim.  574, 
3  My.  &  C.  289  ;  Lloyd  v.  Cocker,  19 
Beav.  140 ;  per  Sir  0.  J.  Turner,  L.  J., 
Bythesea  v.  Bytliesea,  23  L.  J.  Ch.  1004, 
stated  post,  749. 

(z)  1  Ed.  465.] 

(a)  16  Ves.  168. 


TO  WHAT  PERIOD  THEY  RELATE.  741 

mises  should  become  payable,  then  the  testator  directed  that  the  CBAP. 
share  or  shares  of  him,  her  or  them  so  dying,  should  go  or  be 
paid  to  the  survivors  or  survivor  ;  and  in  case  of  the  death  of 
all  his  said  nephew  and  nieces  before  the  said  trust  monies 
should  become  payable,  the  testator  gave  the  same  to  his  trustees, 
share  and  share  alike.  The  question  was,  as  to  the  destination 
of  the  share  of  the  nephew,  who  attained  twenty-one,  and  died 
in  the  lifetime  of  the  testator's  mother.  Sir  William  Grant, 
M.  R.,  held,  that  the  share  in  question  vested  absolutely  at 
majority.  "The  testator/'  he  observed,  "has  used  the  word 
*  payable,'  a  word  of  ambiguous  import  ;  in  one  sense,  and  with 
reference  to  the  capacity  of  the  person  to  take,  he  had  just 
before  declared,  that  the  age  of  twenty-one  was  the  period  at 
which  their  shares  were  to  be  payable  :  in  another  sense,  with 
reference  to  the  interest  of  the  tenant  for  life,  they  would  not 
be  payable  until  her  death  ;  but  then  it  is  with  the  direction  to 
pay  at  the  age  of  twenty-one,  that  the  bequest  over  is  imme- 
diately connected  ;  and  it  is  to  that  period  of  payment,  as  it 
seems  to  me,  that  the  subsequent  words  are  most  naturally  to 
be  referred.  The  declaration,  that  the  shares  should  be  paid  at 
the  age  of  twenty-one,  naturally  led  the  testator  to  consider, 
what  was  to  become  of  the  shares  of  those  who  should  not  live 
to  attain  that  age  ;  and  there  he  adds  the  direction,  that  the 
shares  should  go  over.  I  think  it  is  no  strain  to  understand 
him  as  adverting  merely  to  the  age  of  twenty-one,  which  he 
had  just  before  appointed  as  the  period  of  payment." 

So,  in  the  case  of  Walker  v.  Main  (b),  where  a  testator  devised 
real  estate  to  his  wife  for  life,  and,  after  her  decease,  to  a  trustee 
upon  trust  for  sale,  and  directed  the  produce  to  be  distributed 
among  his  children  and  grandchildren  in  the  following  manner  : 
—  He  first  gave  to  several  of  his  grandchildren  20/.  each,  to  be  Word  "  pay 
paid  on  their  attaining  the  age  of  twenty-one  years,  or  marry-  to 


ing;  and,  after  bequeathing  other  legacies,   gave  to  his  four    not  to  period  of 
,  .,  ,  ,,  .,  „   .,  .  .         r  ..          ,  ,        distribution. 

children  the  residue  of  the  money  arising  from  the  sale,  to  be 
equally  divided  between  them  by  his  trustee,  as  soon  as  each 
of  them  should  attain  to  their  respective  age  or  ages  of  twenty- 
one  years  ;  but  upon  marriage,  whether  of  age  or  not,  each  of 
their  receipts  should  be  a  sufficient  discharge.  But  if  any  or 
either  of  his  said  children  or  grandchildren  should  happen  to 

(6)  1  J.  &  W.  1. 
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die  before  the  time  of  such  legacy  becoming  due  and  payable, 
then  the  testator  gave  the  share  of  such  child  or  children  or 
grandchildren,  so  dying,  unto  and  among  those  that  should  be 
then  living.  Two  of  the  grandchildren  attained  twenty-one, 
and  married,  and  died  in  the  lifetime  of  the  widow ;  and  Sir 
T.  Plumer,  M.  R,.,  on  the  authority  of  the  cited  cases,  and 
especially  of  Sir  W.  Grant's  decision  in  Schenck  v.  Legh  (c), 
held,  that  the  shares  vested  absolutely  at  twenty-one  or  marriage, 
in  the  lifetime  of  the  prior  cestui  que  trust. 

Again,  in  the  case  of  Jones  v.  Jones  (d),  where  a  testator 
bequeathed  10,000/.  to  trustees,  upon  trust  for  A.  for  life,  and 
from  and  after  his  decease,  then  to  pay  it  to  the  children  of  A., 
when  and  as  they  should  severally  attain  the  age  of  twenty- one 
years ;  and  in  case  any  of  the  said  children  should  die  before 
his,  her  or  their  share  or  shares  should  become  payable,  leaving 
no  issue,  then  the  share  or  shares  of  him  or  them  so  dying 
to  go  to  and  amongst  the  survivors  or  survivor :  Sir  L. 
Shadwell,  V.  C.,  held,  that  a  son  of  A.,  who  attained  twenty- 
one,  but  died  in  A/s  lifetime,  took  a  vested  interest  in  the 
legacy,  and  that  his  personal  representative  was  entitled ;  his 
Honor  being  of  opinion,  that  the  word  "  payable  "  meant  attain 
twenty-one. 

[And  in  the  recent  case  of  Re  Yate's  Trust  (e),  where  a  testator 
bequeathed  a  sum  of  money  in  trust  for  A.  for  life,  and  after 
her  death  for  her  children  on  their  respectively  attaining  the 
age  of  twenty-one,  or  in  case  of  daughters,  on  marriage,  and 
in  case  any  of  the  children  of  A.  should  die  before  being 
entitled  in  possession  to  his,  her  or  their  share  or  shares,  then 
over;  the  foregoing  cases  were  not  disputed,  the  argument 
being  chiefly  directed  to  prove  that  the  phrase  "entitled  in  pos- 
session" was  less  capable  of  a  liberal  construction  than  the 
word  "  payable;"  but  Sir  J.  Parker,  V.  C.,  held  that  there  was 
no  difference  between  them,  and  that  consequently  the  death 
of  a  child  in  the  lifetime  of  A.  did  not  defeat  the  interest  which 
he  had  acquired  on  attaining. the  age  of  twenty-one.] 

In  this  state  of  the  authorities,  it  seems  not  to  be  too  much 
to  say  that  the  word  "  payable,"  or  the  like,  occurring  in  the 
executory  bequests  under  consideration,  is  held  to  apply  to  the 
age  or  marriage  of  the  legatee,  and  not  to  the  period  of  the 


(c)  9  Ves.  300.  (d)  13  Sim.  561. 

[(e)  16  Jur.  78,  21  L.  J.  Ch.  281. 
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death  of  the  legatee  for  life,  unless  the  latter  is  shewn  by     CHAP. 


the  context  to  be  intended  by  the  testator. 

[And  the  construction  would  not  be  varied  by  the  accident  Same  rule 
of  the  legatee  for  life,  dying  before  the  majority  or  marriage  of  legatee  for  life 
the   legatee   in  remainder;    whose   interest,   therefore,   would  die  before  ma- 

.  &  ..    ,  .  ,      .  .        '  '  jority  of  legatee 

remain   liable   to  defeasance   during   minority   or   until   mar-  over. 
riage  (/). 

But  if  the  gift  in  remainder  after  the  death  of  the  tenant  for  where  no  time 
life  be  absolute,  and  not  at  a  time  fixed  with  reference  to  the  jj^j.  {™™m 
age  or  marriage  of  the  legatee  in  remainder,  as  happened  in   "payable" 
the  cases  previously  noticed,  then  the  word  "payable"  will  be  period6  of  dis- 
held  to  refer  to  the  death  of  the  tenant  for  life  whom  the  legatee  tribution. 
in  remainder  must  survive  in  order  to  take  (g)  .     The  only  other 
alternative  would  be  to  consider  that  it  was  intended  to  prevent 
a  lapse,  a  construction  which,  as  we  have  seen,  the  Courts  do 
not  readily  adopt. 

Again,  if  the  original  bequest  be  to  such  children  only  as  So  under  gift 
survive  the  tenant  for  life,  or  be  liable  to  defeasance  by  death  vive  tenant  f0'r 


in  his  lifetime,  a  gift  over  in  the  event  of  the  legatees  dying  life>  n 

.  i  «.  *   standing  time 

before  their  shares  become  payable,  will  take  effect  if  none  of  fixed  for  pay- 
the  legatees  survive  the  tenant  for  life,  although  the  will  ment* 
expressly  directs  payment  at  the  age  of  twenty-one,  and  the 
legatees  have  attained  that  age.  There  is  then  no  room  to 
doubt  ;  and  no  construction  which  may  be  put  upon  the  word 
"payable"  can  enlarge  the  prior  bequest.  And  this  was 
decided  in  a  case  (h)  where  in  another  part  of  the  will  the  word 
"  payable  "  clearly  referred  to  the  age  of  the  legatees,  it  being 
provided  in  a  clause  following  immediately  after  the  direction 
to  pay  at  twenty-one  or  marriage,  that  the  interest  of  the 
respective  shares  should  be  applied  towards  the  maintenance  of 
the  legatees  until  their  respective  shares  became  payable. 

And  the  testator  may  have  removed  all  doubt  of  his  having  Word  «  pay- 
used  the  word  in  its  ordinary  sense,  by  associating  it  with  a  abl?"de?" 
context  which  precludes  the  construction  which  refers  it  to  the  context  to 
personal  qualification  of  the  legatee.      Thus,]  in  the  case  of 


[(/)  See  Williams  v.  Clark,  4  De  G.  &  the   expression  was    "entitled,"    as  t» 

S.  475.  which  see  post,  746. 

(g)  CreswicJc  v.  OasJsell,  16  Beav.  577.  (h)  JBielefield  v.  Record,  2  Sim.  354. 

See  also  Crowder  v.  Stone,  3  Russ.  217,  See  Jeffery  v.  Jeffery,  17  Sim.  26  ;  Far- 

ante,  650,  where  the  point  seems  to  have  rer  v.   Barker,   9  Hare,  737  ',  Hind  v. 

been  assumed.     Compare  Jopp  v.  Wood,  Selby,  22  Beav.  373.] 
29  L.  J.  Uh.  406  (on  a  settlement),  where 
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Bright  v.  Rowe  (i),  where  a  testatrix  by  virtue  of  a  power 
appointed  the  reversion  of  a  sum  of  2,000/.,  in  which  she  and 
her  husband  had  life  interests,  to  trustees,  upon  trust  for  her 
daughter  M.,  or  any  other  children  she  might  thereafter  have 
by  her  husband  J.,  to  be  equally  divided  between  them  :  but  it 
was  her  will  that,  in  case  the  2,000/.  should  become  payable 
before  M.  should  attain  twenty-one  or  day  of  marriage,  or  before 
any  other  of  her  children,  being  a  son,  should  attain  twenty-one, 
or  being  a  daughter,  the  same  age,  or  marry,  then  the  trustees 
to  invest  the  same,  and  apply  the  interest  of  each  child's  share 
for  maintenance;  and  when  any  such  children,  being  sons, 
should  attain  twenty-one,  or  being  daughters  the  like  age  or 
day  of  marriage,  upon  trust  to  pay  them  their  respective  shares 
of  the  principal  with  the  unapplied  interest :  and  in  case  her 
said  daughter  M.,  or  any  other  child  she  might  have  by  her 
husband  should  happen  to  die  before  his,  her,  or  their  portion 
or  portions  of  the  said  sum  of  2,000/.  should  become  paya ble, 
then  the  same  should  respectively  go  and  belong  to  the  survivors 
or  survivor  of  them.  The  testatrix  left  three  children,  two  of 
whom  died  in  the  lifetime  of  her  husband  (who,  it  will  be 
remembered,  had  a  life  interest  under  the  settlement)  after 
having  attained  twenty-one.  Sir  J.  Leach,  M.  R.,  while  he 
admitted  the  presumption  in  favour  of  the  vesting  of  children's 
shares  where  the  will  was  ambiguously  expressed,  yet  considered 
that  there  was  no  ambiguity  here ;  and  that,  by  dying  before 
the  portions  became  payable,  the  testatrix  meant  dying  in  the 
lifetime  of  her  husband,  and  consequently  that  the  shares  of  the 
deceased  children  had  devolved  to  the  survivors. 

[Of  course  where  there  is  no  previous  life  interest  and  the 
legacy  is  made  payable  at  a  particular  time,  with  a  gift  over  in 
case  of  death  before  the  legacy  becomes  payable,  the  word 
"  payable  "  is  held  to  refer  to  the  time  specified  and  not  to  the 
death  of  the  testator  (k).  But  if  no  such  time  is  specified  and 
the  gift  be  immediate  (i.  e.  in  possession)  the  word  can  only 
have  reference  to  the  death  of  the  testator  (/). 

The  words  "  entitled  to  the  receipt  "  correspond  exactly  with 
the  word  "  payable,"  the  one  expression  regarding  the  right  of 
the  legatee,  the  other  the  duty  of  the  executor  or  trustee.  A 


(i\  3  My.  &  K.  316. 

[(Jo)   Woodburne  v.    Woodburne,  3  De 


GK  &  S.  643  ;  Jenkins  v.  Jenkins,  Belt's 
Supp.  to  Ves.  264. 

(I)  Cort  v.  Winder,  1  Coll.  320. 
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[corresponding  construction  must  therefore  be  made  of  those 
words  (m). 

But  a  gift  over  in  case  the  legatee  should  die  "before 
receiving  his  legacy  "  is  more  difficult  to  deal  with  ;  though  in 
this  case  also  the  Courts  exhibit  a  reluctance  to  suppose  that 
the  testator  meant  to  require  an  actual  receipt  of  the  legacy, 
and  thereby  postpone  indefinitely  its  absolute  vesting.  Thus,  in 
the  case  of  Rammell  v.  Gillow  (ri),  where  a  testator  bequeathed  Words  "  re- 
his  property  to  trustees  in  trust  to  pay  an  annuity  of  200/.  to  ^Cv0e^eor 
his  wife  during  widowhood  ;  and  as  to  the  residue  during  her  possessed1' 
life,  and  after  her  decease  as  to  the  whole,  in  trust  to  pay  and  st^u^d/  ° 
divide  the  same  equally  amongst  his  children  as  and  when  they 
should  respectively  attain  twenty-one  ;  but  he  directed  the 
shares  of  such  of  his  children  as  had  already  attained  that  age 
to  be  paid  to  them  twelve  months  after  his  wife's  decease,  or  so 
soon  after  as  there  were  assets  ;  but,  in  the  event  of  the  decease 
of  any  of  his  said  children  before  they  .should  have  received  or 
become  possessed  of  their  divisional  share  aforesaid  leaving  issue, 
their  share  was  to  go  over  :  Sir  James  Wigram,  V.  C.,  held,  that 
the  shares  of  those  children  who  had  not  attained  twenty-one  at 
the  date  of  the  will  became  indefeasible  on  their  attaining  that 
age;  thus  showing  that  he  did  not  consider  actual  receipt 
necessary  :  indeed,  he  referred  to  the  gift  as  being  vested,  but 
given  over  in  case  the  legatees  died  before  it  became  receivable. 
But  with  respect  to  such  of  the  children  as  had  attained  twenty- 
one  at  the  date  of  the  will,  he  held  their  shares  liable  to  be 
divested  in  case  they  should  die  at  some  period  thereafter  to  be 
determined  upon  the  construction  of  the  words  "  before  they 
received  their  shares  "  "  What  that  time  is/'  said  the  learned 
Judge,  "  I  need  not  decide." 

More  than  three  years  had  elapsed  since  the  death  of  the  tes- 
tator when  this  decision  was  made,  and  all  the  children  were 
living.     His   Honor,  therefore,  did  not  think  that  the  word 
"  received  "  could  be  referred  to  the  end  of  one  year  from  the 
testator's  death  as  being  the  time  usually  allowed  to  executors 
to  get  in  and  distribute  their  testators'  estates.     Such,  however,   «  Die  before 
was  the  construction  adopted  by  Sir  R.  Kindersley,  V.  C.,  in  J3SS0Sefcr- 
Re  Arrowsmith'  s  Trusts  (o),  where  a  fund  was  given  by  the  tes-  able  to  end  of 


[(m)  Hayward  v.  James,  29  L.  J.  Ch. 
822,  6  Jur.  N.  S.  689. 

(»)  9  Jur.  704.  See  also  HutcJieon  v. 
Mannington,  1  Ves,  jun.  366  ;  Dodg- 


son's  Trust,  1  Drew.  440  ;    Girdlestone  v. 
Creed,  10  Hare,  487. 

(o)  29  L.  J.  Ch.  775,  30  ib.  148,  6 
Jur.  N.  S.  1232,  7  ib.  9. 
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first  year  from 

testator's 

death, 


—  or  to  the 
testator's 
death. 


Word  "en- 
titled" referred 
to  time  of 
vesting. 


[tator  to  his  nephews  and  nieces  with  a  gift  over,  in  case  of  the 
death  of  any  of  them  "  before  receiving  their  respective  shares/' 
to  the  surviving  nephews  and  nieces.  And  although  upon 
appeal  to  the  Lords  Justices,  the  Court  expressly  declined  to 
decide  the  point  (a  decision  upon  it  having  become  unnecessary) 
the  doubt  which  occurred  to  their  Lordships  was  not  whether 
the  words  could  be  referred  to  so  early  a  period,  but  whether  they 
ought  not  even  to  be  restricted  to  the  testator's  death.  The 
V.  C.  had  deemed  such  a  restriction  inadmissible,  not  only 
because  it  would  reduce  the  clause  to  silence  (the  original  gift 
being  to  a  class  to  be  ascertained  at -the  testator's  death),  but 
also  because  in  another  part  of  the  will  he  had  in  terms  made 
one  of  its  provisions  dependent  on  a  certain  person  being  alive 
at  the  time  of  his  (testator's)  decease. 

A  legatee  may  often  be  said  to  be  "  entitled  "  to  a  legacy 
which  is  not  yet  "  payable  : "  and  therefore  a  gift  over  in  case 
the  legatee  should  die  before  he  is  "  entitled,"  may  not  deprive 
him  of  the  legacy  where  a  gift  over,  in  case  of  his  death  before  it 
became  "  payable,"  would  do  so.  Thus,  in  a  case  (p)  where  a 
testator,  in  exercise  of  a  power,  appointed  the  subject  of  it,  after 
the  decease  of  his  wife  among  his  younger  sons,  and  directed 
that  the  same  should  go  to  them  immediately  after  the  decease 
of  his  said  wife ;  and  in  case  of  the  death  of  any  of  his  said 
sons  before  he  should  be  entitled  thereto,  then  over  :  Sir  E.  Sug- 
den,  C.,  held  that  the  death  here  provided  for  was  a  death  in  the 
lifetime  of  the  testator,  and  not  of  the  tenant  for  life,  the  wife, 
and  that  the  gift  over  was  only  to  take  effect  in  such  event. 

So,  in  the  case  of  Henderson  v.  Kennicot  (q),  where  a  testator 
bequeathed  his  personal  estate  to  his  wife  for  her  life,  and  after 
her  death  to  his  brothers  and  sisters,  share  and  share  alike ;  but 
in  case  any  of  his  said  brothers  and  sisters  should  die  before 
they  become  entitled  to  their  respective  shares,  he  gave  their 
shares  to  their  children.  Upon  the  authority  of  the  last  case 
Sir  J.  K.  Bruce,  V.  C.,  decided  (r)  that  one  of  the  brothers  who 


[( p)  Commissioners  of  Charitable  Do- 
nations v.  Colter,  2  D.  &  Wai.  615,  1  D. 
&  War.  498. 

(?)  2  De  G.  &  S.  492.  See  also  Jopp 
v.  Wood,  29  L.  J.  Ch.  406. 

(r)  Fry  v.  Lord  Sherborne,  3  Sim. 
243,  was  also  cited.  But  the  decision 
there  was  that  daughters  became  abso- 
lutely entitled  to  portions  under  a  set- 
tlement on  attaining  twenty-one,  the 


portions  being  expressly  made  payable 
at  that  time  or  within  six  months  after 
the  death  of  their  father,  the  tenant  for 
life  of  the  lands  charged  (whichever 
event  should  last  happen)  ;  and  that 
such  portions  were  not  divested  by  death 
after  majority  in  the  father's  lifetime, 
under  a  clause  directing  that  if  the 
daughters  should  die  before  their  portions 
were  payable  they  should  not  be  raised. 


TO    WHAT    PERIOD    THEY    RELATE.  747 

[died  in  the  widow's  lifetime  did  not  thereby  lose  his  legacy.     °HAP.  XLIX. 
The  learned  Judge,  however,  seemed  to  doubt  the  soundness  of 
the  doctrine  :  and  it  is  to  be  observed  that  Sir  E.  Sugden  rested 
his  decision  on  the  case  of  Doe  v.  Priyg  (s),  where  the  terms  of 
the  devise  were  different. 

And  even  where  the  gift  over  is  not  thus  expressly  connected  Gift  over  inde- 
with  the  former  bequest,  but  limited  to  take  effect  indefinitely 
on  the  death  without  issue  of  the  prior  legatee,  the  inclination 
of  the  Courts  is  still  to  confine  the  operation  of  the  gift  over  to 
the  period  previous  to  such  legatee's  majority,  and  any  other 
clause  in  the  will  aiding  this  construction  is  eagerly  laid  hold  of. 
Thus,  in  the  case  of  Bouverie  v.  Bouverie  (t),  where  a  testator 
gave  to  his  daughter  the  interest  of  his  stock  for  her  sole  use, 
and  at  her  death  the  stock  to  her  children  equally,  together 
with  the  interest  to  be  laid  out  for  their  use,  in  case  their 
mother  died  before  they  arrived  at  the  age  of  twenty-one ;  in 
case  one  died,  then  the  others  to  have  share  and  share  alike : 
should  they  all  die  before  the  age  of  twenty-one,  then  over ;  upon 
the  principle  mentioned  above,  aided  by  the  last  clause,  it  was 
held  that  the  words  "  in  case  one  died  "  indicated  death  under 
the  age  of  twenty-one. 

So,  in  the  case  of  Woodburne  v.  Woodburne  (u),  where  a  tes- 
tatrix bequeathed  a  sum  of  money  in  trust  for  A.  to  be  paid  to 
him  at  twenty-one,  with  maintenance  in  the  mean  time ;  and 
directed  that  if  he  should  die  before  his  legacy  became  payable 
leaving  issue,  such  issue  should  be  entitled  to  the  deceased 
parent's  legacy :  and  as  to  the  residue,  the  testatrix  bequeathed 
the  same  in  trust  for  B.  for  life,  and  after  her  death  the  prin- 
cipal to  be  paid  to  A.  at  the  time  when  his  other  legacy  became 
due  and  payable ;  and  in  case  of  his  death  without  leaving  issue, 
then  over ;  A.  having  died  without  issue  in  the  lifetime  of  B. 
after  attaining  the  age  of  twenty-one,  the  question  was  whether 
his  interest  in  the  residue  was  divested  by  the  gift  over ;  and  it 
was  held  by  Sir  J.  K.  Bruce,  V.  C.,  that  the  legatee  having 
attained  his  majority  did  not  lose  the  residue. 

In  these  cases  the  Courts  have  confined  themselves  to  con- 


[(*)  8  B.  &  Cr.  231,  vide  ante,  678.  JBrotherton  v.  Bury,  18  Beav.  65 ;  Glyn 

(t)  2  Phill.  349.     See   also  VuUiamy  v.  Glyn,  26  L.  J.  Ch.    409,   3  Jur.  N.  S. 

v.  HusUsson,  3  Y.   &  C.  80;     Wheable  179.     But  compare  BecTcton  v.  Barton, 

v.  Withers,  16  Sim.  505.  27  Beav.  99  ;    Vorley  v.  Richardson,  29 

(u)  3  De  G.  &  S.  643.     See  also  Tribe  L.  J.  Ch.  335. 
v.  Newland,  5  De  G.  &  S.  236,  ante,  698; 
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CHAP.  xtix.     [struing  the  will,  though  construing  it  in  a  large  sense.     But 

there  exist  cases  in  which  it  may  seem  that  in  the  eagerness  to 

carry  out  the  testator's  supposed  intention,  too  little  weight 

has  been  allowed  to  the  actual  words  he  has  made  use  of.  Thus, 

Gift  over  in        in  Mail  land  v.  Chalie  (x),  where  a  testator  bequeathed  a  sum  of 

case  parent        money  in  trust  for  S.  for  life,  and  after  her  death,  as  to  a  moiety 

dies     leaving 

no  issue  read  thereof,  for  her  children  equally  to  be  divided  between  them  at 
as  uot'to 'divest  tneir  respective  ages  of  twenty-one,  with  maintenance  during 
previous  gift,  minority ;  and  if  any  of  such  children  should  die  before  at- 
taining twenty-one,  his  share  to  go  to  the  survivors  ;  but  in 
case  S.  should  die  without  leaving  any  child  or  children,  or 
leaving  such  and  they  should  die  before  attaining  twenty-one, 
then  over.  S.  had  issue  two  daughters  who  both  attained 
twenty-one,  but  died  in  their  mother's  lifetime ;  Sir  /.  Leach, 
V.  C.,  however,  thought  himself  bound  by  the  authorities  to 
hold  that  the  word  "  leaving  "  must  be  read  as  "  having ; " 
and  that  the  legacies  were  not  divested. 

Now,  these  authorities  are  cases  upon  settlements  (y) ;  and 
unless  the  testator  is  the  parent  of  the  legatees  or  stands 
towards  them  in  loco  parentis,  the  analogy  between  the  cases 
of  wills  and  settlements  is  imperfect  (z).  However,  the  case 
of  Maitland  v.  Chalie  was  recognised  and  followed  by  L.  Shad- 
welly  V.  C.,  in  the  recent  case  of  Casamajor  v.  Strode  (a), 
where  a  testator  bequeathed  one-sixth  part  of  a  fund  in  trust 
for  six  persons  (whom  he  named)  for  their  respective  lives  ; 
and  upon  the  death  of  each  his  children  to  take  his  share, 
the  shares  of  such  children  to  be  paid  them  at  their  respective 
ages  of  twenty-one :  and  he  directed  that  in  case  any  of  the 
said  six  persons  should  die  without  leaving  any  children  or  child, 
the  shares  of  those  so  dying  should  go  to  the  survivors  or  sur- 
vivor for  life,  and  the  children  of  such  of  them  as  should  be  then 
dead  leaving  issue,  and  the  capital  of  the  shares  of  such  sur- 
vivors should  upon  their  death  be  divisible  among  their  children 
in  the  same  manner  as  their  original  shares.  It  was  held,  that 
a  child  of  one  of  the  six  persons  having  attained  twenty-one 
took  an  indefeasible  interest,  not  subject  to  be  divested  by 
the  event  of  his  parent  dying  without  leaving  a  child  living  at 

[(*)  6  Mad.  243.  (a)  8  Jar.  14.  See  also  Gibbon*  v. 

(y)  Ante,  740,  n.  (y).  Langdon,    6   Sim.  260;    Lord  Sonde's 

(z)  See  Farrer  v.   Barker,  9  Hare,        Will,  2  Sm.  &  Gif.  416. 
744. 
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[his  death.     The  learned  Judge  thought  the  case  was  not  dis-     CHAP.  XLIX. 
tinguishable  from  Maitland  v.  Chalie,  and  that  it  required  very 
strong  words  to  take  away  the  effect  of  a  prior  vested  gift.    And 
more  recently  similar  decisions  have  been  made  by  Sir  /.  Parker, 
V.  C.  (b),  and  Sir  W.  P.  Wood,  V.  C.  (c). 

In  all  the  foregoing  cases,  however,  the  interests  of  the  Secus,  where 
children  became  vested  during  the  life  of  the  parent,  the  ques-  j 
tion  being  only  whether  they  had  also  become  indefeasible,  or  death. 
whether  they  might  not  be  subsequently  divested  in  case  the 
parent  left  no  child  at  his  decease.  But,  by  the  case  of  Bythe- 
sea  v.  Bythesea  (d),  it  seems  that  a  distinction  is  to  be  taken 
where  the  interests  of  the  children  are  not  to  vest  till  the  death 
of  the  parent.  The  testatrix  bequeathed  her  residue  upon  trust 
for  her  grandson  for  life,  and  after  his  decease,  "  in  case  he 
should  leave  any  child  or  children^  then  in  trust  for  all  and  every 
the  child  and  children  of  her  said  grandson  lawfully  begotten, 
equally  between  them  if  more  than  one,  share  and  share  alike, 
as  tenants  in  common ;  and  if  there  should  be  one  such  child, 
then  in  trust  for  such  only  child,  to  be  paid  and  payable  to  such 
child  or  children  at  his  or  their  age  or  respective  ages  of  twenty- 
one  years ;"  and  the  testatrix  declared,  "  that  the  part  or  share 
of  each  such  child  or  children  should  be  considered  as  a  vested 
interest  or  vested  interests  in  him,  her  or  them  respectively  •/' 
and  there  was  a  gift  over  after  the  decease  of  the  grandson, 
"  in  case  he  should  not  leave  any  such  child  or  children."  The 
grandson  had  one  child  only,  who  attained  twenty-one,  and  died 
in  his  lifetime;  and  it  was  contended  that  the  child's  repre- 
sentative was  entitled ;  but  Lord  Cranworth,  C.,  and  Sir  G.  J. 
Turner,  L.  J.,  affirming  the  decision  of  Sir  W.  P.  Wood,  V.  C.(e), 
held,  that  the  gift  over  took  effect.  Lord  Cranworth  thought 
the  direction  as  to  vesting  might  be  referred  to  the  time  of  the 
father's  death.  The  Lord  Justice  said,  that  assuming  the  case 
to  be  one  of  a  settlement,  he  did  not  think  the  argument  of 
the  appellant  (the  representative  of  the  child)  would  be  much 
advanced;  for  the  authorities  justified  him  in  saying  that  the 
cases  on  settlements  had  been  carried  as  far  as  they  should  be. 

[(&)  Re  Thompson's  Trusts,  5  De  GK  &  Sheffield  v.  Kennett,  27  Beav.  207,  4  De 

S.  667.  G.   &  J.    593  ;     Wilson  v.    Mount,   19 

(c)  Kennedy  \.  Sedgwiclc,  3  Kay  &  J.  Beav.   292  ;  Heath's  Settlement,  23  ib. 
540.     But  see  Hedges  v.  Bliclf,  3  De  G.  193. 

&  J.  139.  (e)  17  Jur.  645. 

(d)  23   L,    J.   Ch.    1C04.     See    also 
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OHAP.  XL1X. 


But  if  one  sur- 
vives, all  may 
take. 


[The  learned  Judge  further  observed,  that  in  all  the  cases  (on 
settlements)  the  question  had  arisen  between  the  eldest  son  and 
the  other  children,  or  between  the  surviving  children  and  the 
representatives  of  deceased  children  •  and  in  none  of  the  cases 
that  he  was  aware  of  had  there  been  a  limitation  over  in  favour 
of  third  persons ;  the  existence  of  this  went  far  to  destroy  the 
argument.  Another  class  of  cases  were  those  in  which  the 
question  had  been,  whether  a  clear  vested  interest  was  to  be  cut 
down  by  words  importing  contingency.  These  cases  had  no 
application  to  a  case  where  the  whole  disposition  was  introduced 
by  words  importing  contingency. 

But  if  in  such  a  case  any  children  survive  the  parent,  the 
interest  of  all  will  be  preserved,  and  the  legacy  will  not  be 
confined  to  those  only  who  are  living  at  the  death  of  the 
parent  (/).] 


[(/)  BouUon  v.  Beard,  3  D.  M.  &  G.  608.] 
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CHAPTER    L. 

EFFECT  OF  FAILUKE  OF  A  FKIOR  GIFT  ON  AN  ULTERIOR 
EXECUTORY  OR  SUBSTITUTED  GIFT  OF  THE  SAME  SUB- 
JECT ;  ALSO  THE  CONVERSE  CASE. 


WHERE  real  or  personal  estate  is  given  to  a  person  for  life,  with  Effect  upon 
an  ulterior  gift  to  B.,  as  the  gift  to  B.  is  absolutely  vested,  and  ^^j 
takes  effect  in  possession  whenever  the  prior  gift  ceases  or  fails,  prior  gift. 
(in  whatever  manner),  the  question  discussed  in  the  present 
chapter  cannot  arise  thereon. 

Sometimes,  however,  an  executory  gift  is  made  to  take  effect 
in  defeasance  of  a  prior  gift,  i.  e.f  to  arise  on  an  event  which 
determines  the  interest  of  the  prior  devisee  or  legatee,  and  it 
happens  that  the  prior  gift  fails  ab  initio,  either  by  reason  of  its 
object  (if  non-existing  at  the  date  of  the  will)  never  coming  into 
existence,  or  by  reason  of  such  object  (if  a  person  in  esse)  dying 
in  the  testator's  lifetime,  [without  performing  the  required  con- 
dition.] It  then  becomes  a  question  whether  the  executory  gift 
takes  effect,  the  testator  not  having  in  terms  provided  for  the 
event  which  has  happened,  although  there  cannot  be  a  shadow 
of  doubt  that,  if  asked  whether,  in  case  of  the  prior  gift  failing 
altogether  for  want  of  an  object,  he  meant  the  ulterior  gift  to 
take  effect,  his  answer  would  have  been  in  the  affirmative.  The 
conclusion  that  such  was  the  actual  intention  has  been  deemed 
to  amount  to  what  the  law  denominates  a  necessary  implication. 
Thus,  in  the  well-known  case  of  Jones  v.  Westcomb(a),  where  a 
testator  bequeathed  a  term  of  years  to  his  wife  for  life,  and  after 
her  death  to  the  child  she  was  then  (i.e.,  at  the  making  of  the 
will)  enceinte  with ;  and  if  such  child  should  die  before  the  age 
of  twenty-one,  then  one-third  part  to  his  wife,  and  the  other 
two-third  parts  to  other  persons.  The  wife  was  not  enciente ; 
nevertheless  Lord  Har court  held,  that  the  bequests  over  took 
effect ;  and  the  Court  of  King's  Bench  (b),  on  two  several  occa- 

(a)  Pre.  Ch.  316,  1  Eq.  Ca.  Ab.  245,  (6)  Andrews  v.  Fulkam,  2  Stra.  1092; 

pi.  10.  Gulliver  y.   Wickett,  1  Wils.  105  ;  [Doe 
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CHAP.    L. 

Failure  of 
prior  gift  held 
to  let  in  ulterior 
gift. 


Gift  over,  in 
case  there  be 
but  one  child, 
extended  by 
implication  to 
event  of  there 
not  being  any. 


sions  (in  opposition  to  a  contrary  determination  of  the  Common 
Pleas  \c)  ),  came  to  a  similar  conclusion  on  the  same  will. 

So,  in  Statham  v.  Bell  (d),  where  a  testator,  reciting  that  his 
wife  was  pregnant,  devised  that  if  she  brought  forth  a  son,  then 
that  he  should  inherit  his  estate ;  but  if  a  daughter,  then  one 
moiety  to  his  wife,  and  the  other  to  his  two  daughters  (he  had 
one  daughter  then  living)  at  twenty-one.  If  either  died  before 
that  time,  the  survivor  to  have  her  sister's  share ;  if  both  died 
before  that  time,  then  both  shares  to  his  wife  and  her  heirs.  The 
wife  was  not  enceinte ;  and  the  other  daughter  dying  under 
twenty-one,  the  wife  was  held  to  be  entitled  to  the  whole. 

It  would  be  immaterial  in  such  case  whether  the  wife  had  or 
had  not  an  after-born  child  subsequent  in  procreation  as  well  as 
birth,  as  such  child  would  not  be  an  object  of  the  gift  to  the 
child  with  which  the  wife  was  then  enceinte  (e) . 

So,  in  the  case  of  Meadows  v.  Parry  (/),  where  a  testator 
bequeathed  the  residue  of  his  estate  to  trustees,  upon  trust  to 
apply  the  dividends  and  interest  for  the  maintenance  of  all  such 
children  as  he  should  happen  to  leave  at  his  death,  and  born  in 
due  time  after,  equally,  until  the  age  of  twenty-one,  and  then  to 
transfer  the  funds  to  them ;  and  in  case  any  of  the  children 
should  die  before  twenty-one,  such  deceased  child's  share  to  go 
to  the  survivors ;  and  if  there  should  be  only  one  child  who 
should  attain  that  age,  upon  trust  to  pay  the  residue  to  such 
child :  and  in  case  all  of  the  children  should  die  before  attaining 
that  age,  then  he  bequeathed  the  residue  to  his  wife.  The  tes- 
tator died  without  leaving,  or  ever  having  had,  any  issue ;  but 
Sir  W.  Grant,  M.  E,.,  held,  that  the  bequest  to  the  wife  took 
effect. 

And,  upon  the  same  principle^  a  bequest  over,  in  the  event  of 
the  prior  legatee  having  but  one  child,  has  been  held  to  extend, 
by  implication,  to  the  event  of  her  not  having  any  child.  Thus, 
in  the  case  of  Murray  v.  Jones  (g),  where  a  testatrix,  after 
bequeathing  the  residue  of  her  personal  property  to  her  daughters 


[v.  Challis,  18  Q.  B.  224;  affirmed  in 
D.  P.  nom.  Ever*  v.  Challis,  7  H.  of  L.  Ca. 
555  ;  and  see  as  to  this  last  case,  ante, 
Vol.  L,  p.  268.  But  the  one  event 
cannot  be  construed  as  included  in  the 
other,  where  the  will  elsewhere  expressly 
provides  for  it,  Swayne  v.  Smith.  1  S.  & 
St.  56.] 

(c)  See  Roe  v.  'Fulham,  Willes,  303, 
311. 


(d)  Cowp.  40. 

(e)  Foster  v.  Cook,  3  B.  C.  C.  347. 
(/)  1  V.  &  B.  124.      See  also  Fon- 

nereau  v.  Fonnereau,  3  Atk,  315,  and 
Earl  of  Newburgh  v.  Eyre,  4  Russ.  454, 
where  a  question  of  this  nature  arose 
under  a  special  will  and  was  much  dis- 
cussed. 

(g)  2  V.  &  B.  313.     See  also  Alton  v. 
Brooks,  7  Sim.  204,  ante,  p.  653. 
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and  younger  sons,  provided,»that  in  case  she  should  have  but  CHAP.  L. 
one  child  living  at  the  time  of  her  decease,  or  in  case  she  sliould 
have  two  or  more  sons  and  no  daughter  or  daughters  living  at 
the  time  of  her  decease,  and  all  of  them  but  one  should  depart 
this  life  under  the  age  of  twenty-one  years,  or  in  case  she  should 
have  two  or  more  daughters  and  no  son  or  sons  living  at  the 
time  of  her  decease,  and  all  of  them  but  one  should  depart  this 
life  under  twenty-one,  and  without  having  been  married;  or  in 
case  she  should  have  both  sons  and  daughters,  and  all  but  one, 
being  a  son,  should  die  under  twenty-one,  or  being  a  daughter 
under  that  age  and  unmarried,  then  she  bequeathed  the  property 
to  another  family.  The  testatrix  died  without  having  had  a 
child ;  but  Sir  W.  Grant,  M.  E.,  held,  that  the  ulterior  gift 
nevertheless  arose ;  his  opinion  being,  that  the  case  put  by  the 
testatrix,  namely,  that  of  her  having  but  one  child,  did  not  con- 
tain a  condition  that  she  should  have  one  child  living  at  that 
time.  His  reasoning  well  deserves  a  particular  statement.  "  At  sir  William 
first  sight/'  said  the  M.  R.,  "  a  proposition  relative  to  having  but  Granf?  ^  . 
one  child  may  seem  to  include  in  it  and  to  imply  the  having  one.  Mwrayv. 
That  is  true,  if  the  proposition  be  affirmative ;  but  by  no  means  °7 
so,  if  the  proposition  be  hypothetical  or  conditional.  The  pro- 
position that  A.  has  but  one  child,  is  as  much  an  assertion  that 
he  has  one  as  that  he  has  no  more  than  one ;  but  when  the  hav- 
ing but  one  is  made  the  condition  on  which  some  particular  con- 
sequence is  to  depend,  the  existence  of  one  is  not  required  for 
the  fulfilment  of  the  condition,  unless  the  consequence  be  relative 
to  that  one  supposed  child.  As,  if  I  say  that,  in  case  I  have  but 
one  child,  it  shall  have  a  certain  portion,  it  i,s  in  the  nature  of  the 
thing  necessary  that  the  child  should  exist  to  be  entitled  to  the 
portion ;  but  if  I  say,  that,  in  case  I  shall  have  but  one  child  of 
my  own,  I  will  make  a  provision  for  the  children  of  my  brother, 
it  is  quite  clear  that  my  having  one  child  is  no  part  of  the  con- 
dition on  which  the  supposed  consequence  is  to  depend.  My 
having  one  child  of  my  own  would  be  rather  an  obstacle  than 
an  inducement  to  the  making  a  provision  for  the  children  of 
another  person.  The  case  I  guard  against  is  the  having  a  plurality 
of  children  ;  and  it  is  only  the  existence  of  two  or  more  that  can 
constitute  a  failure  of  the  condition  on  which  the  intended  provi- 
sion of  my  brother's  children  was  to  depend.  The  plain  sense  of 
the  proposition  is,  that  unless  I  have  more  than  one  the  provision 
shall  be  made." 

VOL.  IL  .3  o 
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Gift  over  on 
prior  devisee's 
refusal  to  do  a 
certain  act. 

Effect  of  prior 
devisee  not 
coming  into 
existence,  on 
gift  over  if  he 
refuse  to  do  a 
certain  act. 


Death  of  prior 
devisee  held  to 
let  in  ulterior 
devisee. 


Again,  in  the  case  of  Mackinnon  v.  Sewell  (/*),  where  the  tes- 
tatrix bequeathed  her  residue  in  trust  for  her  daughter  Caroline 
for  life,  and  after  her  death  for  her  daughter's  daughter,  if  she 
should  survive  her  mother  and  attain  twenty-one ;  but  in  case 
she  should  not  survive  such  mother  and  attain  twenty-one,  then 
in  trust  for  such  other  child  or  children  of  the  testatrix's  daughter 
as  should  be  living  at  their  mother's  death,  to  be  paid  to  them 
after  her  death  as  they  attained  twenty-one ;  and  if  all  such 
other  children  of  the  testatrix's  daughter  should  die  before  attain- 
ing twenty-one,  then  in  trust  for  M.  The  granddaughter  attained 
twenty-one,  but  did  not  survive  her  mother.  Another  child  of 
the  testatrix's  daughter  attained  twenty-one,  but  did  not  survive 
her  mother :  afterwards  the  daughter  died.  Sir  L.  Shadwell, 
V.  C.,  on  the  authority  of  the  preceding  cases,  held,  that  the 
bequest  over  to  M.  took  effect ;  his  Honor  considering  that  the 
bequest  over,  in  the  event  of  the  children  that  might  survive  the 
mother  not  attaining  the  age  of  twenty-one,  was  but  equivalent 
to  a  bequest  over  in  the  event  of  there  being  no  child  who  should 
survive  the  mother  and  attain  twenty-one. 

On  the  principle  of  the  preceding  cases,  it  could  not  be  doubted 
that  an  executory  gift  made  to  take  effect  on  the  prior  devisee's 
neglect  or  refusal  to  accept  the  devise  (i)  or  perform  some  other 
prescribe^  act,  would  take  effect,  notwithstanding  the  object  of 
the  prior  gift  never  happens  to  come  into  existence,  such  a  con- 
tingency being  implied  and  virtually  contained  in  the  event 
described.  For  (to  proceed  to  the  second  class  of  cases  before 
referred  to),  it  has  been  decided  that  where  a  testator  gives  real 
or  personal  property,  to  A.,  and  in  case  of  his  neglect  or  failure 
to  perform  a  prescribed  act  within  a  definite  period  after  his  (the 
testator's)  decease,  then  to  B.,  and  it  happens  that  the  prior  de- 
visee or  legatee  dies  in  the  testator's  lifetime,  the  gift  over  to  B. 
takes  effect. 

Thus,  in  the  case  of  Avelyn  v.  Ward  (k),  where  a  testator 
devised  his  real  estate  to  his  brother  A.  and  his  heirs  on  this 
express  condition,  that  he  should,  within  three  months  after  the 
testator's  decease,  execute  and  deliver  to  his  trustee  a  general 
release  of  all  demands  on  his  estate ;  but  if  A.  should  neglect  to 


(h)  5  Sim.  78  ;  [affirmed  2  My.  &  K. 
202.  See  also  Wilson  v.  Mount,  2  Beav. 
397  ;  Tennant  v.  HcatJtjidd,  21  Beav. 
255.] 


(i)  See  Scaltencood  v.  Edge,  1  Salk. 
229. 

(Tc)  1  Ves.  420.  See  also  Doe  <1. 
Wells  v.  Scott,  3  M.  &  Sel.  300,  ante, 
Vol.  I.  p.  613,  and  p.  761  n.  (i). 
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give  such  release,  the  devise  to  him  to  be  null  and  void,  and  in  CHAP.  L. 
such  case  the  testator  devised  to  W.,  his  heirs  and  assigns,  for 
ever.  A.  died  in  the  testator's  lifetime.  Lord  Hardivicke  held, 
that  the  gift  over  took  effect ;  observing,  that  he  knew  of  no 
case  of  a  remainder  or  conditional  limitation  over  of  a  real  estate, 
whether  by  way  of  a  particular  estate,  so  as  to  leave  a  proper 
remainder,  or  to  defeat  an  absolute  fee  before  by  a  conditional 
limitation,  but  if  the  precedent  limitation  by  what  means  soever  is 
out  of  the  case,  the  subsequent  limitation  takes  place. 

[And  this  doctrine  has  been  held  applicable  to  the  case  of  a  Prior  devise 
devise  to  a  charity,  which  cannot  take  by  reason  of  the  Statutes  the  Mortmain 
of  Mortmain,  followed  by  a  devise  over  in  the  event  of  the  •A-et> 
charity  omitting  to  perform  a  certain  act :  whether  the  act  be 
performed  or  not  being  held  to  be  immaterial.     This  point  was 
determined  by  Sir  W.  P.  Wood,  V.  C.,  in  the  case  of  Warren  v. 
Iludall(T).     He  had  been  embarrassed  by  the  opposite  decisions, 
one  of  the  late  V.  C.  of  England  (m),  and  the  other  of  Sir  /. 
Romilly,  M.  E.  (n)  ;  but  he  could  not  conscientiously  bring  his 
mind  to  the   conclusion    that,  the  first  limitation  failing   by 
operation  of  law,  the  limitation  over  ought  not  to  take  effect  in 
the  same  way  as  if  the  first  limitation  had  been  to  a  nonentity 
(e.g.,  an  unborn  child),  or  to  a  person  dying  in  the  lifetime  of 
the  testator  under  the   same   circumstances  as  in  Avelyn  v. 
Ward.] 

Lord  Hardwicke's  observation,  however,  is  not  to  be  taken  Remarks  on 
in  too  extensive  a  sense ;  for  it  is  clear,  according  to  subsequent 
cases,  that  if  the  event  upon  which  the  prior  gift  is  made  defea- 
sible, and  the  subsequent  gift  to  take  effect,  is  one  which  may 
happen  as  well  in  the  lifetime  of  the  testator  as  afterwards  (in 
which  respect  such  case  obviously  stands  distinguished  from 
those  just  stated),  and  the  events  which  happen  are  such  as 
would,  if  the  first  devisee  had  survived  the  testator,  have  vested 
the  property  absolutely  in  him,  the  lapse  of  such  prior  devise  by 
the  death  of  the  devisee  in  the  testator's  lifetime,  though  it 
removes  the  prior  gift  out  of  the  way,  does  not  let  in  the  substi- 
tuted or  executory  devise,  which  was  to  take  effect  on  the 
happening  of  the  alternative  or  opposite  event. 

Thus,  in  Calthorpe  v.  Gough  (o),  where  a  legacy  of  10,000/. 

[(?)  4  Kay  &  J.  603.  (n)  PUlpott  v.  St.  George's  Hospital^ 

(m)  Att.-Crcn,  v.    Hodgson,    15  Sim.       21  Beav.  134.] 

40.  >     (o)  Cit.  3  B.C.  C.  395. 

3  c  2 
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was  given  to  trustees,  in  trust  for  Lady  Gough  for  life :  and,  in 
case  she  should  die  in  the  lifetime  of  her  husband,  as  she  should 
appoint;  and,  in  default  of  appointment,  to  her  children;  but  if 
Lady  G.  should  survive  her  husband,  then  for  her  absolutely. 
Lady  Gougli  survived  her  husband,  but  died  in  the  lifetime  of 
the  testator.  The  M.  R.  held  the  legacy  to  be  lapsed,  and  that 
the  children  were  not  entitled. 

So,  in  Doo  v.  Brabant  (p),  a  legacy  was  bequeathed  in  trust  for 
A.  until  she  attained  twenty-one,  and  then  to  transfer  it  to  A., 
her  executors  and  administrators ;  and  in  case  A.  should  die 
under  the  age  of  twenty -one  years,  leaving  any  child  or  children 
of  her  body  lawfully  begotten,  then  in  trust  for  such  child  or 
children ;  but  in  case  A.  should  die  under  twenty-one  without 
leaving  any  child  or  children,  then  over.  A.  attained  twenty- 
one,  and  died  in  the  lifetime  of  the  testator,  leaving  children  ; 
[and  Lord  Thurlow  was  strongly  inclined  to  decide  in  their 
favour  but  for  the  case  of  Calthorpe  v.  Gough.  However,  on  a 
case  stated  for  the  Court  of  King's  Bench,  that  Court  certified 
that  the  legacy  lapsed,  and  the  Lords  Commissioners  affirmed 
their  certificate.] 

Again,  in  the  case  of  Williams  v.  Chitty  (q),  where  the  testa- 
tor devised  in  trust  for  and  to  the  use  of  his  daughter  Sarah,  her 
heirs  and  assigns  ;  but  in  case  of  her  decease  under  twenty-one 
and  unmarried  j  in  trust,  and  to  the  use  of  his  daughter  Elizabeth, 
her  heirs  and  assigns.  Sarah  died  in  the  lifetime  of  the  tes- 
tator under  age,  but  having  been  married.  One  question, 
was,  whether,  in  the  event  which  had  happened,  the  devise 
over  to  Elizabeth  was  good.  Her  counsel  considered  her 
claim  to  be  so  obviously  untenable,  that  he  gave  up  the 'point; 
and  Lord  Loughborough  seems  to  have  entertained  a  similar 
opinion. 

In  the  three  preceding  cases,  it  will  be  observed,  the  devise  or 
bequest  which  lapsed  was  in  favour  of  a  designated  individual ; 
but,  in  the  next  case  (?•),  we  have  an  example  of  the  application 
of  the  principle  to  a  case  of  more  doubtful  complexion,  the  gift 
being  in  favour  of  a  class. 


(p)  3  B.  C.  C.  393,  4  T.  R.  706 ; 
[and  see  Lomas  v.  Wright,  2  My.  &  K. 
775.  J 

(q)  3  Ves.  549.  See  also  Miller  v. 
Faure,  I  Ves.  85  ;  Huiriberstone  v.  Stan- 
ton,  1  V.  &  B.  385  ;  [Williams  v.  Jones, 
1  Russ.  517;  Underwood  v.  Wing,  4 


D.  M.  &  d  661  ;  Cox  v.  Parker,  25 
L.  J.  Ch.  873,  reported  also  22  Beav. 
169  ;  but  the  latter  report  omits  the 
importantstatementthat  William  Michael 
Parker  attained  21.] 

(r)  Tarbuck  v.  Tarbuck,  4  L.  J.  (N.S.) 
Ch.  129,  stated  more  fully  ante,  437. 
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children  in  fee ;  and,  if  he  should  die  without  leaving  issue,  then  Effect  where 
over.  A.  died  in  the  testator's  lifetime,  leaving  a  son,  who  also 
died  in  the  testator's  lifetime:  and  Sir  C.  C.  Pepys,  M.  R.,  held, 
that,  under  these  circumstances,  the  devise  over  failed ;  observ- 
ing, that  it  was  clear  that,  if  A/s  son  had  survived  the  testator, 
the  devise  over  could  not  have  taken  effect;  and  it  was,  he 
thought,  established  by  authority  that  the  situation  of  the  parties 
was  not  altered  by  the  fact  of  the  prior  devisee  having  died 
before  the  testator. 

This  is  an  important  extension  of  the  doctrine  ;  for,  as  a  devise  Remark  on 
to  a  fluctuating  class,  as  children,  operates  in  favour  of  such  of  ^S; V 
them  only  as  are  living  at  the  testator's  decease,  there  might 
seem  to  be  ground  to  contend,  that,  in  effect,  the  case  was  one 
in  which  the  failure  of  the  gift  was  owing  to  the  fact  of  no  object 
having  come  into  existence  rather  than  to  lapse.  It  is  pre- 
sumed, however,  that,  if  the  gift  had  been  in  terms  to  such  chil- 
dren as  should  be  living  at  the  testator's  decease,  the  result 
would  have  been  different,  as  the  failure  of  the  devise  would 
then  clearly  have  been  the  consequence,  not  of  lapse  merely, 
but  of  the  non-happening  of  the  contingency  on  which  the  gift 
was  made  contingent,  and  therefore  the  gift  over  would  take 
effect  (s). 

It  is  proper  to  apprize  the  reader,  that  the  distinction  which  Remark  ou 
has  been  suggested  as  reconciling  the  construction  adopted  in  F 
the  last  four  cases  with  that  which  prevailed  in  Jones  v.  West- 
comb  and  Avelyn  v.  Ward,  was  not  adopted  or  recognized  as  the 
ground  of  decision  in  those  cases.  On  the  contrary,  Lord  Thur- 
low,  in  Doo  v.  Brabant,  treated  Calthorpe  v.  Gough  as  incon- 
sistent with  and  as  overruling  the  line  of  cases  in  question.  In 
support  of  the  writer's  suggested  distinction,  however,  it  is  to  be 
observed  that  the  cases  of  Calthorpe  v.  Gough  and  Doo  v.  Bra- 
bant have  been  since  followed  as  well  in  Williams  v.  Chitty  (t}, 
already  stated,  as  in  the  subsequent  case  of  Humberstone  v. 
Stanton  (u),  without  any  denial  of  the  authority  of  Jones  v. 
Westcomb  and  Avelyn  v.  Ward,  while,  on  the  other  hand, 
the  principle  of  Jones  v.  Westcomb,  and  more  especially 
that  of  Avelyn  v.  Ward,  has  been  fully  recognized  in  the  cases 


(s)  [See  Shergold  r.   Boone,   13  Yes.  (t)  3  Ves.  549,  ante,  756. 

570,  ante,  718. J  (u)  1  Y.  &  B.  385. 
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of  Doe  d.  Wells  v.  Scott  (x),  [and  Tarbuck  v.  Tarbuck,]  already 
stated. 

There  is,  it  is  submitted,  a  solid  difference  between  sustaining 
a  devise  which  is  to  take  effect  in  the  event  of  a  person  not  in 
esse  dying  under  a  certain  age,  though  such  person  never  come 
into  existence,  and  holding  it  to  take  effect  in  the  event  of  his 
being  born  and  dying  above  that  age  in  the  lifetime  of  the 
testator.  In  the  former  case,  the  contingency  of  no  such 
person  coming  in  esse  may  be  considered  as  included  and  im- 
plied in  the  contingency  expressed ;  but,  in  the  latter,  the  event 
to  which  it  would  be  applied  is  the  exact  opposite  or  alternative 
of  that  on  which  the  substituted  gift  is  dependent.  To  let  in 
the  ulterior  devise  in  such  case  would  be  to  give  the  estate  to 
one,  in  the  very  event  in  which  the  testator  has  declared  that  it 
shall  go  to  another,  whose  incapacity,  by  reason  of  death,  to 
take,  seems  to  form  no  solid  ground  for  changing  its  object. 
In  the  event  which  has  happened,  the  lapsed  devise  must  be 
read  as  an  absolute  gift. 

The  same  principles  which  determine  the  effect  upon  a  poste- 
rior or  executory  gift,  of  the  failure  of  a  prior  gift,  apply  also 
to  the  converse  case,  namely,  that  of  the  failure  of  an  ulterior 
or  executory  gift,  and  the  consequence  of  such  failure  on  the 
prior  gift.  According  to  these  principles,  if  lands  are  devised 
to  A.  and  his  heirs,  and  in  case  he  shall  die  without  issue  living 
at  his  decease,  then  to  B.  and  his  heirs,  and  B.  dies  in  the 
testator's  lifetime,  and  afterwards  A.  dies  accordingly  without 
issue,  having  survived  the  testator ;  the  event  having  happened 
upon  which  the  ulterior  devise  would  have  taken  effect,  and 
that  devise  having  failed  by  lapse  in  the  testator's  lifetime,  the 
title  of  the  heir  is  let  in ;  or  (if  the  will  be  regulated  by  the 
new  law)  then  the  title  of  the  residuary  devisee,  the  effect  being 
precisely  the  same,  in  the  events  which  have*  happened,  as  if 
the  ulterior  devise  had  been  a  simple  absolute  devise  in  fee. 
On  the  other  hand,  if  the  devise  were  to  A.  and  his  heirs,  and 
if  he  should  die  without  leaving  issue  at  his  decease,  then  to  B. 
for  life,  with  remainder  to  his  children  in  fee,  and  A.,  having 
survived  the  testator,  dies  without  leaving  issue,  and  B.  also 
dies  without  having  had  a  child  (whether  such  event  happens 
in  the  testator's  lifetime  or  after  his  decease),  the  devise  to  A. 


(x)  3  M.  &  Sel.  300,  ante,  Vol.  I.,  p.  613. 
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becomes  absolute  and  indefeasible,  by  the  removal  out  of  the       CHAP.  L. 
way  of  the  executory  devise  engrafted  thereon;    such  devise  When  prior  gift 
having  failed  (not  by  lapse,  as  in  the  former  case,  but)  by  the  ^foii^80^*6 
failure  of  the  event  on  which  it  was  made  dependent  (y).     If  executory  gift. 
B.  had  had  a  child,  and  such  child  had  died  in  the  testator's 
lifetime,  the  case  would,  it  should  seem,  according  to  the  prin- 
ciple  of  the   case    of    Tar  buck  v.   Tar  buck  (2),   have   become 
assimilated  to  the  case  first  stated. 

The  difference  then,  in  short,  is  between  a  failure  of  the 
posterior  gift  by  lapse,  letting  in  the  title  of  the  heir  or  residuary 
devisee  (as  the  case  may  be),  and  a  failure  in  event,  of  which 
the  prior  devisee  has  the  benefit. 

(y)  Jackson  v.  Noble,  2  Keen,  590.  (z)  Ante,  757. 
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CHAPTER  LI. 

GENERAL   RULES   OP   CONSTRUCTION. 


General  rules  THERE  are  certain  rules  of  construction  common  to  both 
of  construction,  deeds  and  wills ;  but  as,  in  the  disposition  of  property  by  deed, 
an  adherence  to  settled  forms  of  expression  is  either  rigidly 
exacted  by  the  Courts,  or  maintained  by  the  practice  of  the 
profession,  the  rules  to  which  the  construction  of  deeds  has 
given  rise  are  comparatively  few  and  simple.  But  the  peculiar 
indulgence  extended  to  testators,  who  are  regarded  mopes 
consilii,  has  exempted  the  language  of  wills  from  all  technical 
restraint,  and  withdrawn  them  in  some  degree  from  professional 
influence.  By  throwing  down  these  barriers,  a  wide  field  is 
laid  open  to  the  caprices  of  language  ;  though,  at  certain  points, 
we  have  seen,  its  limits  are  ascertained  by  rules  sufficiently 
definite,  and  we  are  guided  through  its  least  beaten  tracks  by 
general  principles. 

It  has  been  a  subject  of  regret  with  eminent  Judges  (a),  that 
wills  were  not  subjected  to  the  same  strict  rules  of  construction 
as  deeds,  since  the  relaxation  of  those  rules  introduced  so  much 
uncertainty  and  litigation ;  and  was,  indeed,  at  an  early  period, 
productive  of  so  much  embarrassment,  as  to  draw  from  Lord 
Coke  (b)  the  observation,  that  "  wills,  and  the  construction  of 
them,  do  more  perplex  a  man  than  any  other  learning  ;  and,  to 
make  a  certain  construction  of  them,  this  excedit  jurisprudentum 
artem.  But/'  he  adds,  "  I  have  learned  this  good  rule,  always 
to  j  udge  in  such  cases,  as  near  as  may  be  and  according  to  the 
rules  of  law." 

This  quotation  will  serve  to  introduce  the  observation,  that 
though  the  intention  of  testators,  when  ascertained,  is  implicitly 
obeyed,  however  informal  the  language  in  which  it  may  have 

(a)  See   Lord  Kemjoris  judgment   in    Doe  v.  Allen,  8  ib.  502.    See  also  Wilm. 
Denn  d.  Moor  v.  Mellor,  5  T.  R.  561;     398. 

(6)  2Bulst.  130. 
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been  conveyed ;  yet  the  courts,  in  construing  that  language,  CHAP.  LI. 
resort  to  certain  established  rules,  by  which  particular  words 
and  expressions,  standing  unexplained,  have  obtained  a  definite 
meaning ;  which  meaning,  it  must  be  confessed,  does  not  always 
quadrate  with  their  popular  acceptation.  This  results  from  the 
intendment  of  law,  which  presumes  every  person  to  be  acquainted 
with  its  rules  of  interpretation  (c),  and  consequently  to  use  ex- 
pressions in  their  legal  sense, — i.e.  in  the  sense  which  has  been 
affixed  by  adjudication  to  the  same  expressions  occurring  under 
analogous  circumstances  :  a  presumption  which,  though  it  may 
sometimes  have  disappointed  the  intention  of  testators,  is 
fraught  with  great  general  convenience ;  for,  without  some 
acknowledged  standard  of  interpretation,  it  would  have  been 
impossible  to  rely  with  confidence  on  the  operation  of  any  will 
not  technically  expressed,  until  it  had  received  a  judicial  inter- 
pretation. And,  indeed,  dispositions  conceived  in  the  most 
appropriate  forms  of  expression,  must  have  been  rendered  pre- 
carious by  a  licence  of  construction  which  set  up  the  intention, 
to  be  collected  upon  arbitrary  notions,  as  paramount  to  the 
authority  of  cases  and  principles.  In  such  a  state  of  things, 
the  most  elaborate  treatise  on  the  construction  of  wills,  though 
it  might,  perhaps,  like  other  curious  researches,  prove  interesting 
to  some  inquirers  into  the  wisdom  and  sagacity  of  our  ancestors, 
could  contribute  little  or  nothing  towards  placing  the  law  of 
property,  as  it  regards  testamentary  dispositions,  on  a  secure 
and  solid  foundation.  It  is,  therefore,  necessary  to  remind^  the 
reader,  that  the  language  of  courts,  when  they  speak  of  the 
intention  as  the  governing  principle,  sometimes  calling  it 
"  the  law  ;J  of  the  instrument  (d),  sometimes  the  "  pole  star  "  (e), 
sometimes  the  "  sovereign  guide  "  (/),  must  always  be  under- 
stood with  this  important  limitation — that  here,  as  in  other 
instances,  the  Judges  submit  to  be  bound  by  precedents  and 
authorities  in  point ;  and  endeavour,  as  we  have  seen,  to  collect 
the  intention  upon  grounds  of  a  judicial  nature,  as  distinguished 
from  arbitrary  occasional  conjecture. 

The  result,  upon  the  whole,  has  been  satisfactory ;  for,  by 

(c)  See  Doe  d.  Lyde  v.  Lyde,  1  T.  R.  (d)  Per  Lord  Hale,  ia  King  v.  Mel- 

596  ;  Langliam  v.  Sanford,  2  Mer.  22.  ling,  1  Vent.  231. 

But  see   Lord   Thurlouts   judgment    in  (e)  Per  Wilmot,  G.  J.,  in  Doe  d.  Long 

Jones  v.  Morgan,   1  B.  C.  C.  221 ;  and  v.  Laming,  2  Burr.  1112. 
Lord  Alvanley's  observatioo*  in  Scale  v.  (/)  Per    Wilmot,    C.    J.,    in    Roe  d. 

Barter,  2  B.  &  P.  594.  Docison  v.  Grew,  2  Wils.  322. 
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OHAP.  M.  the  application  of  established  rules  of  construction,  with  due 
attention  to  particular  circumstances,  a  degree  of  certainty  has 
been  attained,  which  must  have  been  looked  for  in  vain,  if  less 
regard  had  been  paid  to  the  principles  of  anterior  decisions. 
And,  though  the  cases  on  the  construction  of  wills  have  become, 
by  the  accumulation  of  more  than  three  centuries,  immensely 
numerous  ;  yet  when  we  consider  the  vast  augmentation  which, 
during  this  period,  and  the  last  century  in  particular,  has  taken 
place  in  the  wealth  and  population  of  the  country ;  the  several 
new  species  of  property,  which  the  ever  varying  exigencies  of  a 
commercial  nation  have  from  time  to  time  called  into  existence, 
and  to  which  the  rules  of  construction  were  to  be  applied ;  the 
complexity  which  a  more  refined  and  artificial  state  of  society 
has  introduced  into  dispositions  of  property ;  and  lastly,  the 
more  extensive  use  of  the  art  of  writing,  leading  to  increased 
facility  in  the  exercise  of  the  testamentary  power — we  are  pre- 
pared to  expect  an  incessantly  growing  accession  to  questions  of 
this  nature.  But  it  will  be  found,  I  apprehend,  that,  so  far 
from  having  increased  in  a  corresponding  ratio,  they  have,  and 
particularly  at  a  recent  period,  numerically  diminished. 

This  must  be  attributed  partly  to  the  more  frequent  practice 
of  resorting  to,  and  the  increased  facility  of  obtaining,  profes- 
sional assistance  in  the  preparation  of  wills ;  and  partly  to  the 
maturity  which  the  system  of  construction  has  gradually 
attained,  and  which  enables  persons,  conversant  with  the 
subject,  in  most  cases,  to  predicate,  with  a  considerable  approach 
to  certainty,  what  would  be  the  decision  of  a  court  of  judicature 
in  any  given  case ;  and,  consequently,  to  render  an  appeal  to  its 
authority  unnecessary. 

Some  uncertainty,  it  will  be  admitted,  is  inseparable  from  the 
nature  of  the  subject.  Many  of  the  rules  of  construction  are 
such  as  necessarily  involve  uncertainty  in  the  application  of 
them  to  particular  cases;  and,  in  a  few  instances,  the  rules 
themselves  are,  we  have  seen,  yet  subjects  of  controversy'.  To 
discuss  and  illustrate  these  rules  has  been  the  design  of  the 
writer  in  the  preceding  pages. 

Sumnwy  of  ^  may  be  useful,  however,  in  conclusion,  to  present  to  the 

the  rules  of        reader  a  summary  of  the  several  rules  of  construction  which 

construction.  * 

have  already  been  the  subject  of  detailed  examination. 

I.  That  a  will  of  real  estate,  wheresoever  made,  and  in  what- 
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» 

ever  language  written,  is  construed  according  to  the  law  of     CHAP.  LI. 
England,  in  which  the  property  is  situate  (g),   but  a  will  of 
personalty  is  governed  by  the  lex  domicilii  (h). 

II.  That  technical  words  are  not  necessary  to  give  effect  to 
any  species  of  disposition  in  a  will  (i). 

III.  That  the  construction  of  a  will  is  the  same  at  law  and  in 
equity  (k),  the  jurisdiction  of  each  being  governed  by  the  nature 
of  the  subject  (/) ;  though  the  consequences  may  differ,  as  in 
the  instance  of  a  contingent  remainder,  which  is  destructible  in 
the  one  case  and  not  in  the  other. 

IV.  That  a  will  speaks,  for  some  purposes,  from  the  period  of 
execution,  and  for  others  from  the  death  of  the  testator ;  but 
never  operates  until  the  latter  period  (m). 

V.  That  the  heir  is  not  to  be  disinherited  without  an  express 
devise,  or  necessary  implication  (n)  ;  such  implication  importing, 
not  natural  necessity,  but  so  strong  a  probability,  that  an  inten- 
tion to  the  contrary  cannot  be  supposed  (o). 

VI.  That  merely  negative  words  are  not  sufficient  to  exclude 
the  title  of  the  heir  or  next  of  kin  (p).    There  must  be  an  actual 
gift  to  some  other  definite  object. 

VII.  That  all  the  parts  of  a  will  are  to  be  construed  in  rela- 
tion to  each  other,  and  so  as,  if  possible,  to  form  one  consistent 
whole ;  but,  where  several  parts  are  absolutely  irreconcileable, 
the  latter  must  prevail  (<?). 

VIII.  That   extrinsic   evidence  is   not   admissible  to  alter, 
detract  from,  or  add  to,  the  terms  of  a  will  (r),  (though  it  may 
be  used  to  rebut  a  resulting  trust  attaching  to  a  legal  title 
created  by  it  (s),  or  to  remove  a  latent  ambiguity  [arising  from 


(g)  Pre.  Ch.  577  ;  ante,  Vol.  I.  p.  1.  East,  97  ;  1  B.  &  P.  N.  R.  118  ;  18  Ves. 

(Ji)  Ante,  Vol.  I.  p.  2.  40 ;  [ante,  Vol.  I.  p.  497,  n.  (y).] 

(i)  3  T.  R.  86 ;  11  East,  246 ;  16  ib.  (p)  Ante,  Vol.  I.  p.  278  ;  4  Beav.  318; 

222.  [6  Hare,  145.] 

(7c)  3  P.  W.  259  ;  2  Ves.  74 ;  [4  Jur.  (q)  9  Mod.  154  ;  2  W.  Bl.  976  ;  1  T. 

N.  S.  625,  27  L.  J.  Ch.  726].  R.  630;  6  Ves.  100,  129  ;  16  Ves.  314; 

(1)  1  Ves.  jun.  16  ;  2  ib.  417  ;  4  Ves.  3  M.  &  Sel.  158  ;  1  Swanst.  28  ;  2  Atk. 

329.  372 ;  6  T.  E.  314  ;  2  Taunt.  109  ;  18 

(m)  Vide  ante,  Chap.  X.  Vol.  I.  p.  Ves.  421;  6  Moore,  214;  [6  Hare,  492; 

298.  ante,  Vol.  I.  p.  442].     But  see  Barnard. 

(n)  Br.   Devise,  52  ;  Dyer,  330  b  ;  2  C.  C.  261. 

Stra.  969  ;  Ca.  t.  Hardw.  142  ;  1  Wils.  (r)  See  judgment  in  16  Ves.  486  ;  5 

105  ;   Willes,   309  ;  2  T.  R.  209  ;  2  M.  Rep.  68  ;  Cas.  t.  Talb.  240  ;  3  B.  P.  C. 

&  Sel.  448.     See  also  3  B.  P.  C.  Toml.  Tornl.  607;    2  Ch.   Cas.   231;   7  T.  R. 

45  ;  [vide  Vol.  I.  pp.  315,  497,  590.]  138  ;  [ante  Vol.  I.  p.  379]. 

(o)  IV.  &  B.  466  ;  5  T.  R.  558  ;  7          (s)  Cas.   t,   Talb.   78  ;    ante,    Vol.  I. 

p.  385. 


764  GENERAL  RULES  OF  CONSTRUCTION. 

cnAP-  Lr-       words  equally  descriptive  of  two  or  more  subjects  or  objects  of 

gift  (0]). 

IX.  Nor  to  vary  the  meaning  of  words  (u) ;  and,  therefore,  in 
order  to  attach  a  strained  and  extraordinary  sense  to  a  particular 
word,  an  instrument  executed  by  the  testator,  in  which  the 
same  word  occurs  in  that  sense,  is  not  admissible  (a?) ;  but  the 

X.  Courts  will  look  at  the  circumstances  under  which  the 
devisor  makes  his  will — as  the  state  of  his  property  (y),  of  his 
family  (z),  and  the  like  («). 

XL  That,  in  general,  implication  is  admissible  only  in  the 
absence  of,  and  not  to  control,  an  express  disposition  (b}. 

XII.  That  an  express  and  positive  devise  cannot  be  controlled 
by  the  reason  assigned  (c),  or  by  subsequent  ambiguous  words  (d), 
or  by  inference  and  argument  from  other  parts  of  the  will  (e)  ; 
and,  accordingly,  such  a  devise  is  not  affected  by  a  subsequent 
inaccurate  recital  of,  or  reference  to,  its  contents  (/) ;  though 
recourse  may  be  had  to  such  reference  to  assist  the  construction, 
in  case  of  ambiguity  or  doubt  (g) . 

XIII.  That  the  inconvenience  or  absurdity  of  a  devise  is  no 
ground  for  varying  the  construction,  where  the  terms  of  it  are 
un-ambiguous  (fi)  •  nor  is  the  fact,   that  the  testator  did  not 
foresee  all  the  consequences   of  his  disposition,   a  reason  for 
varying  it  (i) ;  but,  where  the  intention  is  obscured  by  conflicting 
expressions,  it  is  to  be  sought  rather  in  a  rational  and  consistent, 
than  an  irrational  and  inconsistent  purpose  (#). 

XIV.  That  the  rules  of  construction  cannot  be  strained  to 
bring  a  devise  within  the  rules  of  law  (I)  ;  but  it  seems  that, 
where  the  will  admits  of  two  constructions,  that  is  to  be  pre- 
ferred which  will  render  it  valid  (m) ;  and  therefore  the  Court, 

[(<)  Ante,  Vol.  I.  p.  335.]  (d)  2  Cl.   &  Fin.  22,  8  Bligli,  N.  S. 

(»)  4  Taunt.  176  ;  4  Dow,  65 ;  3  M.  83 ;  [4  De  G.  &  J.   30  ;  ante,  Vol.  I.  p. 

&  Sel.  171.     But  see  2  P.  W.  135.  454.] 

(x)  11  East,   441  j    [ante,  Vol.  I.  p.  (e)  1    Ves.    jun.    268 ;    8   Ves.    42  ; 

386.]  Cowp.  99. 

(y)  1  Her.  646  ;  7  Taunt.  105;  1  B.  (/)  Moore,   13,   pi.   50;    1  And.  8; 

&  Aid.  550  ;  3  B.  &  Cr.  870  ;   1  B.  C.  C.  [ante,  Vol.  I.  pp.  454,  495. 
472.     [But  see  ante,  Vol.  I.  p.  394.]  (g)  Ante,  Vol.  I.  pp.  453,  497.] 

(z)  3  B.  P.   C.   Toml.  257  ;    4  Burr.  (A)  1  Mer.  417;  2  S.  &  Stu.  295. 

2165 ;  4  B.  C.  C.  441  ;  3  B.  &  Aid.  657  ;  (i)  3  M.  &  Sel.  37  ;  1  Mer.  358. 

3  Dow,  72  ;  3  B.  &  Aid.  632  ;  2  Moore,  (fc)  4  Mad.   67.     See  also  3  B.  C.  C. 

401  ;  [1  De  G.  &  J.  32  ;  3  Drew.  724.] 

[(a)  See  5  M.  &  Wei.  367,  368.  (1)  1  Cox,  324 ;  2  Mer.  339  ;  1J.  & 

(6)  Dyer,    330   b ;]     8   Rep.    94 ;    2  W.    31  ;    [8  Hare,   48,    186.]     But  see 

Vern.  60  ;    IP.   W.  54  ;    [ante,  Vol.  I.  [12  Sim.  276 ;  and  see]  2  R.  &  My.  306  ; 

P-  515-]  2  Kee.  756  ;  2  Beav.  352. 

(c)  16  Ves.  46  ;  [ante,  Vol.1,  p.  453.]  (m)  2  Coil.  336.] 
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in  one  instance,  adhered  to  the  literal  language  of  the  testator,     CHAP.  LI. 
though  it  was  highly  probable  that  he  had  written  a  word,  by 
mistake,  for  one  which  would  have  rendered  the  devise  void  (n). 

XV.  That  favour  or  disfavour  to  the  object  ought  not  to 
influence  the  construction  (o). 

XVI.  That  words,  in  general,  are  to  be  taken  in  their  ordinary 
and  grammatical  sense,  unless  a  clear  intention  to  use  them  in 
another  can  be  collected  (p),  and  that  other  can  be  ascertained  • 
and  they  are,  in  all  cases,  to  receive  a  construction  which  will 
give  to  every  expression  some  effect,  rather  than  one  that  will 
render  any  of  the  expressions  inoperative  (q) ;  and  of  two  modes 
of  construction,  that  is  to  be  preferred  which  will  prevent  a 
total  intestacy  (r) . 

XVII.  That,  where  a  testator  uses  technical  words,  he  is  pre- 
sumed to  employ  them  in  their  legal  sense  (s),  unless  the  context 
clearly  indicates  the  contrary  (t). 

XVIII.  That  words,  occurring  more  than  once  in  a  will,  shall 
be  presumed  to  be  used  always  in  the  same  sense  (u),  unless  a 
contrary  intention  appear  by  the  context  (a?),  or  unless  the  words 
be  applied  to  a  different  subject  (y).   And,  on  the  same  principle, 
where  a  testator  uses  an  additional  word  or  phrase,  he  must  be 
presumed  to  have  an  additional  meaning  (z). 

XIX.  That  words  and  limitations  maybe  transposed  («),  sup- 
plied (b)9  or  rejected  (c),  where  warranted  by  the  immediate 
context,  or  the  general  scheme  of  the  will ;  but  not  merely  on 
a  conjectural   hypothesis  of  the  testator's  intention,  however 


(n)  3  Burr.  1626;  3  B.  P.  C.  Toml.  Taunt.  85.     The  writer  has  heard  Lord 

209.  Eldon  lay  down  the  rule  in  these  words. 

(o)  See  4  Ves.  574.     Butsee2V.&B.  But  see    Amb.   122;   6  Yes.   300;    10 

269  ;  [and  ante,  Vol.  I.  p.  534.]  Ves.  166  ;  13  East,   359 ;  13  Ves.  476  ; 

•     (p)  18  Ves.  466;  [4  C.  B.  N.S.  790.]  19  Ves.  545;    1  Mer.  20  ;  3  Mer.  316  ; 

(<?)  3  Ves.   450  ;    7  ib.  458  ;  7  East,  — where  the  argument  that  the  testator, 

272  ;  2  B.  &  Aid.  441  ;  [and  ante,  128.]  notwithstanding  som e  variation  of  expres- 

(r)  Cas.  t.  Talb.  161 ;  [4  Ves.  406  ;]  sion,  had  the  same  intention  in  several 

2  Mer.  386.  instances,  prevailed. 

(s)  Doug.  340;  6  T.  ft.  352;  4  Ves.  (a)  2  Ch.  Ca.  10;  Hob.  75;  2  Ves. 

329  ;  5  Ves.  401  ;  [and  see  ante,  Chap.  32  ;  Amb.  374;  8  East,   149  ;  15  East, 

XXXVII.]  309  :  1  B.   &  Aid.   137;  [ante,  Vol.  I. 

(0  Doug.    341  ;    3  B.    C.   C.  68  ;    5  p.  466.]    But  see  2  Ves.  248. 

East,  51  ;  2  Ba.  &  Be.  204  ;  3  Dow,  71.  (6)  Cro.   Car.  185  ;  7  T.   R.   437  ;  6 

(u)  2  Ch.   Cas.   169  ;  [Doug.   268 ;  3  East,  486  ;  2  D.  &  Ry.  398.     See  also 

Drew.  472.  2  Bl.  1014  ;  [and  ante,  Vol.  I.  p.  456.] 

(a?)  Ante,  92,  n.  (<).]  (c)  2  Ves.  277;  3  T.  R.  87,  n.  ;  3  ib. 

(y)  1  P.  W.   663;  2  Ves.  616  ;    5  M.  484  ;   4  Ves.  51 ;  5  Ves.  243  ;  6  Ves. 

&  Sel.  126  ;  1  V.  &  B.   260.     But  see  129  ;    12  East,  515 ;  9  Ves.  566;  [and 

14  Ves.  488.  ante,  Vol.  I.  p.  449.] 

(z)  4  B.  C.  C.  15  j   13  Ves.  39  ;  7 
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CHAP.  LT.     reasonable,  in  opposition  to  the  plain  and  obvious  senSe  of  the 
language  of  the  instrument  (d). 

XX.  That  words  which  it  is  obvious  are  mis -written  (as  dying 
with  issue,  for  dying  without  issue),  may  be  corrected  (e). 

XXI.  That  the  construction  is  not  to  be  varied  by  events 
subsequent  to  the  execution  (/) ;  but  the  Courts,  in  determining 
the   meaning  of  particular  expressions,  will  look  to   possible 
circumstances,  in  which  they  might  have  been  called  upon  to 
affix  a  signification  to  them  (g). 

XXII.  That  several  independent  devises,  not  grammatically 
connected,  or  united  by  the  expression  of  a  common  purpose, 
must  be  construed  separately,   and   without  relation  to   each 
other;    although  it    may  be    conjectured,    from    similarity  of 
relationship,  or  other  such  circumstances,  that  the  testator  had 
the  same  intention  in  regard  to  both(/i).     There  must  be  an 
apparent  design  to  connect  them  (i). 

XXIII.  That  where  a  testator's  intention  cannot  operate  to 
its  full  extent,  it  shall  take  effect  as  far  as  possible  (k). 

XXIV.  That  a  testator  is  rather  to  be  presumed  to  calculate 
on  the  dispositions  in  his  will  taking  effect,  than  the  contrary  ; 
and,  accordingly,  a  provision  for  the  death  of  devisees  will  not 
be  considered  as  intended  to  provide  exclusively  for  lapse,  if  it 
admits  of  any  other  construction  (/). 

(d)  18  Ves.  368  ;  19  ib.  652,   2  Mer.  (0  Leon.  57  ;  Cas.  t.  Hardw.  143  ;  10 
25.  East,  503.     This  and  the  former  class  of 

(e)  8  Mod.   59  ;  5  B.   &  Ad.  621  ;  3  cases  chiefly  relate  to  a  question  of  fre- 
Ad.  &  El.  340  ;  [2  D.  M.  &  GK  300.]  quent  occurrence  :  whether  words  of  limi- 

(/)  Cas.  t.   Talb.  21  ;  3  P.  W.  259  ;  tation,  preceded  by  several  devises,  relate 

11  East,   558,  n.  ;  1  Cox,    324  ;  1  Ves.  to  more  than  one  of  those  devises, 
jun.  475.     [But  see  ante,  Vol.  I.  p.  256.]  (k)  Finch,  139.     See  also  4  Ves.  325; 

(//)  11  Ves.  457 ;  [6  Ves.  133.]  13  Ves.  486. 

(h}  Cro.  Car.  368  ;  Doug.   759 ;  8  T.  (Z)  2  Atk.  375  ;  4  Ves.  418 ;    4  Ves. 

E.  64  ;  1  B.  &  P.  N.  R.   335  ;  9  East,  554  ;  7  Ves.   286  ;  1  V.   &  B.  422  ;  V 

267  ;  11  ib.  220  ;  14  Ves.  364  ;  4  M.  &  Pri.    264.     See  also  1  Swanst.   161 ;  2 

Sel.  58;  1  Pri.   353;  4  B.  &  Cr.  667.  Ves.  jun.  501;  and  M'Clel.  168. 
See  also  Godb.  146. 
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SUGGESTIONS  TO   PERSONS   TAKING    INSTRUCTIONS 
FOR  WILLS. 


FEW  of  the  duties  winch  devolve  upon  a  solicitor,  more  impera- 
tively call  for  the  exercise  of  a  sound,  discriminating,  and  well- 
informed  judgment,  than  that  of  taking  instructions  for  wills.  It 
frequently  happens,  that,  from  a  want  of  familiar  acquaintance  with 
the  suhject,  or  from  the  physical  weakness  induced  by  disease  (where 
the  testamentary  act  has  been,  as  it  too  often  is,  unwisely  deferred 
until  the  event  which  is  to  call  it  into  operation  seems  to  be  impend- 
ing), testators  are  incapable  of  giving  more  than  a  general  or  imper- 
fect outline  of  their  intention,  leaving  the  particular  provisions  to 
the  discretion  of  their  professional  adviser.  Indeed,  some  testators 
sit  down  to  this  task  with  so  few  ideas  upon  the  subject,  that  they 
require  to  be  informed  of  the  ordinary  modes  of  disposition  under 
similar  circumstances  of  family  and  property,  with  the  advantages 
and  disadvantages  of  each  ;  and  their  judgment,  in  the  selection  of 
one  of  these  modes,  is  necessarily  influenced  by,  if  not  wholly  de- 
pendent on,  professional  recommendation.  To  a  want  of  complete 
and  accurate  information  as  to  the  consequences  of  their  proposed 
schemes,  must  be  ascribed  many  of  the  absurd  and  inconvenient  pro- 
visions introduced  into  testamentary  gifts;  to  say  nothing  of  the 
obscurities  and  inconsistencies  which  frequently  throw  an  impene- 
trable cloud  over  the  testator's  real  intentions.  It  may  be  useful  to 
mention  some  particulars  on  which  information  should  be  obtained 
in  taking  instructions  for  a  will,  most  of  the  inquiries  being  sug- 
gested by  the  various  classes  of  cases  discussed  at  large  in  this  work, 
and  being  framed  with  a  view  to  prevent  such  questions  as  those 
cases  present.  It  will  be  obvious,  that  the  nature  of  the  inquiries  in 
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every  case  must  be  greatly  regulated  by  the  situation  in  life  and 
other  circumstances  of  the  testator.  They  may  be  distributed  into 
those  that  relate— -first,  to  the  subject,  and  secondly,  to  the  objects 
of  testamentary  disposition,  including  in  the  former  some  general 
points. 

1.  "Where  lands  specifically  devised  are  described  by  their  local 
situation  and   occupancy  (though  a  reference  to   occupancy  is  in 
general  better  omitted,  unless  it  form  a  necessary  discriminating 
feature  in  the  description),  it  should  be  carefully  ascertained,  that 
the  whole  of  the  land  answering  to  the  locality,  answers  also  to  the 
occupancy,  or,  in  other  words,  that  both  parts  of  the  description  are 
co-extensive,  to  avoid  any  question  as  to  the  less  comprehensive  term 
being  restrictive. 

2.  Where  there  is  an  immediate  devise  to  a  class  of  persons,  who 
may  not  be  in  existence  at  the  death  of  the  testator,  as  to  the  children 
of  A.,  who  may  then  have  no  children,  it  should  be  ascertained  what, 
in  this  event,  is  to  become  of  the  intermediate  profits.  In  the  absence 
of  any  provision  of  this  nature,  they  will  go  to  the  residuary  devisee 
or  heir-at-law.; 

3.  Where  the  subject  of  devise  is  a  mortgaged  estate,  inquiry 
should  be  made,  whether  the  devisee  is  to  take  it  [freed  from]  the 
mortgage ;  and,  if  so,  words  should  be  used  [distinctly  conferring 
on  him  the]  right  to  have  it  exonerated  out  of  the  testator's  other 
property  (a); 

4.  Another  question  which  may  be  proper,  under  some  circum- 
stances, is,  whether  any  specific  fund,  constituted  of  real  or  personal 
estate,  is  to  be  appropriated  for  payment  of  debts,  funeral  and  tes- 
tamentary expenses,  and  legacies;  and  it  should  always  be  stated, 
whether  a  fund  so  appropriated,  is  to  exempt  the  general  personal 
estate  from  being  first  applied,  as  is  generally  intended,  though  the 
intention  frequently  fails  for  want  of  an  explicit  expression  of  it. 

II.  In  relation  to  the  objects  of  gift. — When  a  testator  proposes  to 
make  a  disposition  of  his  property  in  favour  of  his  wife  and  children 
(naturally  the  first  objects  of  his  regard),  several  modes  of  disposition 
present  themselves.  One  is,  to  give  the  income  to  the  wife  for  life, 
clothed  or  not  with  a  trust  for  the  maintenance  of  the  children,  and 
to  give  the  inheritance  or  capital  to  the  children  equally,  subject  or 
not  to  a  power  in  the  wife  of  fixing  their  shares,  or  limiting  the 

f»  See  17  &  18  Viet.  c.  113,  ante,  610.] 
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property  to  some  in  exclusion  of  others,  as  she  may  think  proper. 
Another  mode  is,  to  give  the  wife  and  children  immediate  absolute 
interest  in  the  property  in  certain  proportions,  according  to  the  nature 
of  the  distribution  of  personal  property  under  the  statute  in  case  of 
intestacy;  but  this  mode  of  disposition  is  less  frequently  adopted  than 
the  former.  To  empower  the  widow  to  regulate  the  shares,  is  often 
found  convenient,  not  only  as  it  preserves  her  influence  over  her 
children,  but  because  it  enables  her  to  adapt  the  disposition  of  the 
property  to  their  various  exigencies  at  the  period  of  her  death,  and  it 
has,  moreover,  a  salutary  effect  in  restraining  the  children  from  dis- 
posing of  their  reversionary  interests.  Where  the  children  do  not 
take  absolutely  vested  interests  until  their  majority  or  marriage,  it  is 
useful  to  confer  a  power  on  the  trustees,  with  the  consent  of  the 
widow,  or  other  person  taking  the  prior  life  interest,  to  advance  some 
proportion  (the  maximum  of  which  is  usually  fixed  at  half  or  one- 
third)  of  their  presumptive  shares,  in  order  to  place  out  the  sons  as 
apprentices,  &c.,  or  for  other  such  purposes.  Even  where  the  chil- 
dren take  vested  (i.  e.  absolutely  vested)  interests  at  their  birth,  a 
power  of  advancement  may  be  requisite  where  the  prior  legatee  for 
life  is  a  married  womam  restrained  from  alienation,  and,  therefore, 
incompetent  to  accelerate  the  payment  of  the  shares  by  relinquishing 
her  life  interest.  In  no  other  case  can  the  power  be  wanted  under 
such  circumstances. 

1.  The  obvious  inquiries  (in  addition  to  those  immediately  sug-  In  regard  to 
gested  by  the  preceding  remarks)  to  be  made  of  a  testator,  of  whose  ° 
bounty  children  are  to  be  objects,  are — at  what  ages  their  shares  are 

to  vest ; — whether  the  income  or  any  portion  of  it  is  to  be  applied  for 
maintenance  until  the  period  of  vesting,  and  if  not  all  applied,  what 
is  to  become  of  the  excess  ?  whether,  if  any  child  die  in  the  testator'g 
lifetime,  or  subsequently,  before  the  vesting  age,  leaving  children, 
such  children  are  to  be  substituted  for  the  deceased  parents.  If  the 
vesting  of  the  shares  be  postponed  to  the  death  of  a  prior  tenant  for 
life,  or  other  possibly  remote  period,  the  necessity  for  providing  for 
such  events  is  of  course  more  urgent ;  and  in  that  case  it  should  also 
be  ascertained,  whether,  if  the  objects  die  leaving  grandchildren,  or 
more  remote  issue,  but  no  children,  such  issue  are  to  stand  in  the 
place  of  their  parent. 

2.  If  any  of  the  objects  of  the  gift  (whether  of  real  or  personal  Daughters'  or 

.       other  females' 
property)  be  females,  or  the  gift  be  made  capable  of  comprehending  shares. 

them,  as  in  the  case  of  a  general  devise  or  bequest  to  children,  it 

VOL.  II.  3   » 
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should  bo  suggested,  whether  their  shares  are  not  to  be  placed  out  of 
the  power  of  husbands ;  i.e.  limited  to  trustees  for  their  separate  use 
for  life,  subject  or  not  to  a  restriction  on  alienation  (which,  however, 
is  a  necessary  concomitant  to  give  full  effect  to  the  intention  of  ex- 
cluding marital  influence),  with  a  power  of  disposition  over  the  in- 
heritance, or  capital,  as  the  case  may  be ;  and  if  it  be  intended  to 
prevent  that  power  of  disposition  from  being  exercised,  under  marital 
influence,  without  the  possibility  of  retraction,  it  should  be  confined 
to  dispositions  ly  tvill,  which  being  ambulatory  during  her  life,  can 
never  be  exercised  so  as  to  fetter  her  power  of  alienation  over  the 
property. 

3.  If  the  devise  be  of  the  legal  estate  of  lands  of  inheritance  to  a 
man,  it  should  be  inquired  (though  the  affirmative  may  be  presumed 
in  the  absence  of  instructions)  whether  they  are  to  be  limited  to  uses 
to  bar  the  dower  of  any  wife  to  whom  he  was  married  on  or  before 
the  1st  of  January,  1834. 

4.  If  a  gift  be  made  to  a  plurality  of  persons,  it  should  be  inquired 
whether  they  are  to  take  as  joint  tenants,  or  tenants  in  common  ;  or, 
in  other  words,  whether  with  or  without  survivorship ;  though  it  is 
better  in  general,  where  survivorship  is  intended,  to  make  the  devisees 
tenants  in  common,  with  an  express  limitation  to  the  survivors,  than 
to  create  a  joint  tenancy,  which  may  be  severed. 

5.  In  all  cases  of  limitations  to  survivors,  it  should  be  most  clearly 
and  explicitly  stated  to  what  period  survivorship  is  to  be  referred;  that 
is,  whether  the  property  is  to  go  to  the  persons  who  are  survivors  at  the 
death  of  the  testator,  or  at  the  period  of  distribution.   It  should  always 
be  anxiously  ascertained,  that  the  testator,  in  disposing  of  the  shares 
of  dying  devisees  or  legatees  among  surviving  or  other  objects,  does 
not  overlook  the  possible  event  of  their  leaving  children  or  other 
issue.     There  can  be  little  doubt  that  in  many  cases  of  absolute  gifts 
to  survivors,  this  contingency  is  lost  sight  of.     This  observation,  in 
regard  to  the  unintentional  exclusion  of  issue,  applies  to  all  gifts  in 
which  it  is  made  a  necessary  qualification  of  the  objects,  that  they 
should  be  living  at  a  prescribed  period  posterior  to  the  testator's 
decease,  and  in  respect  of  whom,  therefore,  the  same  caution  may  be 
suggested. 

As  to  vesting.  6.  It  may  be  observed,  that  where  interests  not  in  possession  arc 
created,  which  are  intended  to  be  contingent  until  a  given  event  or 
period,  this  should  be  explicitly  stated ;  as  a  contrary  construction  is 
generally  the  result  of  an  absence  of  expression.  Explicitness,  gene- 
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rally,  on  the  subject  of  vesting,  cannot  be  too  strongly  urged  on  the 
attention  of  the  framers  of  wills. 

7.  AVhere  a  testator  proposes  to  recommend  any  person  to  the  Words  of  re- 
favourable  regard  of  another,  whom  he  has  made  the  object  of  his  ™™mendation> 
bounty,  it  should  be  ascertained  whether  he  intends  to  impose  a  legal 
obligation  on  the  devisee  or  legatee  in  favour  of  such  person  or  to 
express  a  wish  without  conferring  a  right.     In  the  former  case,  a 
clear  and  definite  trust  should  be  create.d ;  and  in  the  latter,  words 
negativing  such  a  construction  of  the  testator's  expressions  should  be 
used.     Equivocal  language  in  these  cases  has  given  rise  to  much 
litigation. 

Lastly.  It  may  be  suggested,  that  where  a  testator  is  married,  and  Making  will 
has  no  children,  unless  provision  be  made  in  his  will  for  children  testator'^1 
coming  in  esse,  or  it  be  unreasonable  to  contemplate  his  having  issue,  leaving  no 
the  dispositions  of  his  will  should  be  made  expressly  contingent  on 
his  leaving  no  issue  surviving  him  ;  for,  as  the  birth  of  children 
alone  is  not  a  revocation,  they  may  be  excluded  under  a  will  made 
when  their  existence  was  not  contemplated ;  and  cases  of  great  hard- 
ship of  this  kind  have  sometimes  arisen  from  the  neglect  of  testators 
to  make  a  new  disposition  of  their  property  at  the  birth  of  children  ; 
indeed,  it  has  sometimes  happened,  that  a  testator  has  left  a  child 
en  ventre,  without  being  conscious  of  the  fact ;  for  the  same  reason 
provisions  for  the  children  of  a  married  testator,  who  has  children, 
should  never  be  confined  to  children  in  esse  at  the  making  of  the  will. 
A  gift  to  the  testator's  children  generally  will  include  all  possible 
objects.  "Where,  however,  the  gift  is  to  the  children  of  another 
person,  and  it  is  intended  (as  it  generally  is)  to  include  all  the  chil- 
dren thereafter  to  be  lorn,  terms  to  this  effect  should  be  used,  unless 
a  prior  life-interest  is  given  to  the  parent  of  such  children  ;  in  which 
case,  as  none  can  be  born  after  the  gift  to  them  vests  in  possession, 
which  is  the  period  according  to  the  established  rule  of  ascertaining 
the  objects,  none  can  be  excluded. 

To  the  preceding  suggestions,  it  may  not  be  useless  to  add,  that  it  As  to  the  per- 
is in  general  desirable,  that  professional  gentlemen  taking  instructions  Wh0m  instruc- 

for  wills  should  receive  their  instructions  immediately  from  the  tes-  tl°.ns  fre  re~ 

J  ceived. 

tator  himself,  rather  than  from  third  persons,  particularly  where  such 
persons  are  interested.  In  a  case  in  the  Prerogative  Court  (£)>  Sir 
J.  Nicholl  "  admonished  professional  gentlemen  generally,  that  where 

(1)  Rogers  v.  Pittis,  1  Add.  46. 
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instructions  for  a  will  are  given  by  a  party  not  being  the  proposed 
testator,  a  fortiori,  where  by  an  interested  party,  it  is  their  bounden 
duty  to  satisfy  themselves  thoroughly,  either  in  person  or  by  the  in- 
strumentality of  some  confidential  agent,  as  to  the  proposed  testator's 
volition  and  capacity,  or  in  other  words,  that  the  instrument  expresses 
the  real  testamentary  intentions  of  a  capable  testator,  prior  to  its  being 
executed  de  facto  as  a  will  at  all." 


THE    STATUTE    OF   WILLS, 


7  WILL.  IV.  AND  1  VICT.  CAP.  26. 

An  Act  for  the  Amendment  of  tlie  Laws  witli  respect  to  Wills. 

[3rd  July,  1837.] 


EXPLANATION    OF    TEEMS. 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  Meaning  of 
the  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same, 
that  the  words  and  expressions  hereinafter  mentioned,  which  in  their 
ordinary  signification  have  a  more  confined  or  a  different  meaning, 
shall  in  this  Act,  except  where  the  nature  of  the  provision  or  the  con- 
text of  the  Act  shall  exclude  such  construction,  be  interpreted  as 
follows  :  (that  is  to  say,)  the  word  "will"  shall  extend  to  a  testament,  "Will." 
and  to  a  codicil,  and  to  an  appointment  by  will  or  by  writing,  in  the 
nature  of  a  will  in  exercise  of  a  power  ;  and  also  to  a  disposition  by 
will  and  testament  or  devise  of  the  custody  and  tuition  of  any  child, 
by  virtue  of  an  Act  passed  in  the  twelfth  year  of  the  reign  of  King  12  Car.  2  c. 
Charles  the  Second,  intituled  "  An  Act  for  taking  away  the  Court  of  24. 
"Wards  and  Liveries,  and  Tenures  in  Capite  and  by  Knights  Service, 
and  Purveyance,  and  for  settling  a  Revenue  upon  his  Majesty  in  lieu 
thereof,"  or  by  virtue  of  an  Act  passed  in  the  parliament  of  Ireland 
in  the  fourteenth  and  fifteenth  years  of  the  reign  of  King  Charles  the  14  &  15  Car. 
Second,  intituled  "  An  Act  for  taking  away  the  Court  of  Wards  2,  (I.) 
and  Liveries,  and  Tenures  in  Capite  and  by  Knights  Service,"  and 
to  any  other  testamentary  disposition ;  and  the  words  "  real  estate  "  "  Real  estate." 
shall  extend  to  manors,  advowsons,  messuages,  lands,  tithes,  rents  and 
hereditaments,  whether  freehold,  customary  freehold,  tenant-right, 
customary  or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal, 
incorporeal  or  personal,  and  to  any  undivided  share  thereof,  and  to 
any  estate,  right  or  interest  (other  than  a  chattel  interest)  therein; 
and  the  words  "  personal  estate"  shall  extend  to  leasehold  estates  and  "  Personal 
other  chattels  real,  and  also  to  monies,  shares  of  government  and  estate> 
other  funds,  securities  for  money  (not  being  real  estates),  debts,  choses 
in  action,  rights,  credits,  goods  and  all  other  property  whatsoever, 
which  by  law  devolves  upon  the  executor  or  administrator,  and  to 
any  share  or  interest  therein ;  and  every  word  importing  the  singular  Number. 
number  only  shall   extend  and  be  applied  to  several  persons  or 
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things  as  well  as  one  person  or  thing ;  and  every  word  importing  the 
masculine  gender  only  shall  extend  and  be  applied  to  a  female  as  well 
ns  a  male. 


Repeal  of  the 
statutes  of 
wills,  32  H.  8, 
c.  1,  and  34  & 
35  H.  8,  c.  5. 


10  Car.  1,  sess. 
2,  c.  2,  (I.) 


Sects.  5,  6,  12, 
19,  20,  21  & 
22  of  the 
Statute  of 
Frauds,  29 
Car.  2,  c.  3; 
7  W.  3,  c.  12, 
(I.) 


Sect.  14  of  4  & 
5  Anne,  c.  16. 


6  Anne,  c.10, 
(I.) 


Sect.  9  of  14 
G.  2,  c.  20. 


25  G.  2,  c.  6, 

(except  as  to 
colonies). 


25  G.  2,  c.  11, 
(I-) 


KEPEAL    CLAUSE. 

II.  And  be  it  further  enacted,  That  an  Act  passed  in  the  thirty- 
second  year  of  the  reign  of  King  Henry  the  Eighth,  intituled  u  The 
Act  of  Wills,  Wards  and  Primer  Seisins,"  whereby  a  man  may  devise 
two  parts  of  his  lands ;  and  also  an  Act  passed  in  the  thirty-fourth  and 
thirty-fifth  years  of  the  reign  of  the  said  King  Henry  the  Eighth, 
intituled  "  The  Bill  concerning  the  Explanation  of  Wills  ; "  and  also 
an  Act  passed  in  the  parliament  of  Ireland,  in  the  tenth  year  of  the 
reign  of  King  Charles  the  First,  intituled  "An  Act  how  Lands, 
Tenements,  etc.  may  be  disposed  by  Will  or  otherwise,  and  concerning 
Wards  and  Primer  Seisins ; ' '  and  also  so  much  of  an  Act  passed  in 
the  twenty-ninth  year  of  the  reign  of  King  Charles  the  Second,  in- 
tituled "  An  Act  for  Prevention  of  Frauds  and  Perjuries,"  and  of  an 
Act  passed  in  the  parliament  of  Ireland  in  the  seventh  year  of  the 
reign  of  King  William  the  Third,  intituled  "  An  Act  for  Prevention 
of  Erauds  and  Perjuries,"  as  relates  to  devises  or  bequests  of  lands 
or  tenements,  or  to  the  revocation  or  alteration  of  any  devise  in 
writing  of  any  lands,  tenements  or  hereditaments,  or  any  clause 
thereof,  or  to  the  devise  of  any  estate,  pur  autre  vie,  or  to  any 
such  estate  being  assets,  or  to  nuncupative  wills,  or  to  the  repeal, 
altering  or  changing  of  any  will  in  writing  concerning  any  goods  or 
chattels  or  personal  estate,  or  any  clause,  devise  or  bequest  therein ; 
and  also  so  much  of  an  Act  passed  in  the  fourth  and  fifth  years  of 
the  reign  of  Queen  Anne,  intituled  "  An  Act  for  the  Amendment 
of  the  Law  and  the  better  Advancement  of  Justice,"  and  of  an  Act 
passed  in  the  parliament  of  Ireland  in  the  sixth  year  of  the  reign  of 
Queen  Anne,  intituled  "  An  Act  for  the  Amendment  of  the  Law 
and  the  better  Advancement  of  Justice,"  as  relates  to  witnesses  to 
nuncupative  wills ;  and  also  so  much  of  an  Act  passed  in  the  four- 
teenth year  of  the  reign  of  King  George  the  Second,  intituled  "  An 
Act  to  amend  the  Law  concerning  Common  Recoveries,  and  to 
explain  and  amend  an  Act  made  in  the  twenty-ninth  year  of  the  reign 
of  King  Charles  the  Second,  intituled  '  An  Act  for  Prevention  of 
Erauds  and  Perjuries,'  "  as  relates  to  estates  pur  autre  vie  ;  and  also 
an  Act  passed  in  the  twenty-fifth  year  of  the  reign  of  King  George 
the  Second,  intituled  "  An  Act  for  avoiding  and  putting  an  end  to 
certain  Doubts  and  Questions  relating  to  the  Attestation  of  Wills  and 
Codicils  concerning  Seal  Estates  in  that  part  of  Great  Britain  called 
England,  and  in  his  Majesty's  Colonies  and  Plantations  in  America," 
except  so  far  as  relates  to  his  Majesty's  colonies  and  plantations  in 
America;"  and  also  an  Act  passed  in  the  parliament  of  Ireland  in  the 
same  twenty-fifth  year  of  the  reign  of  King  George  the  Second, 
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intituled  "  An  Act  for  the  avoiding  and  putting  an  end  to  certain 
doubts  and  questions  relating  to  the  Attestation  of  "Wills  and  Codicils 
concerning  Eeal  Estates ;  "  and  also  an  Act  passed  in  the  fifty-fifth  ^®-  3>  c- 
year  of  the  reign  of  King  George  the  Third,  intituled  "  An  Act  to 
remove  certain  Difficulties  in  the  Disposition  of  Copyhold  Estates 
by  Will,"  shall  be  and  the  same  are  herpby  repealed,  except  so  far  as 
the  same  Acts  or  any  of  them  respectively  relate  to  any  wills  or 
estates  pur  autre  vie  to  which  this  Act  does  not  extend. 

GENEBAL  ENABLING  CLAUSE. 

III.  (a)  And  be  it  further  enacted,  That  it  shall  be  lawful  for  AU  P™Pjrty 
every  person  to  devise,  bequeath  or  dispose  of,  by  his  will  executed  in  pOSed  of  by 
manner  hereinafter  required,  all  real  estate  and  all  personal  estate  (5)  will ; 
which  he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time 
of  his  death,  and  which,  if  not  so  devised,  bequeathed  or  disposed  of, 
would  devolve  upon  the  heir-at-law,  or  customary  heir  of  him,  or  if 
he  became  entitled  by  descent,  of  his  ancestor,  or  upon  his  executor 
or  administrator;  and  that  the  power  hereby  given  shall  extend  to  all  comprising 
real  estate  of  the  nature  of  customary  freehold  or  tenant  right,  or  customary 
customary  or  copyhold,  notwithstanding  that  the  testator  may  not  have  copyholds" 
surrendered  the  same  to  the  use  of  his  will,  or  notwithstanding  that  without  sur- 
being  entitled  as  heir,  devisee,  or  otherwise  to  be  admitted  thereto,  he  teforT  admit - 
shall  not  have  been  admitted  thereto,  or  notwithstanding  that  the  same  tance,  and  also 

in  consequence  of  the  want  of  a  custom  to  devise  or  surrender  to  the  such  of  tjiem 
-1  as  cannot  now 

use  of  a  will  or  otherwise,  could  not  at  law  have  been  disposed  of  by  be  devised, 
will  if  this  Act  had  not  been  made,  or  notwithstanding  that  the  same 
in  consequence  of  there  being  a  custom  that  a  will  or  a  surrender  to 
the  use  of  a  will  should  continue  in  force  for  a  limited  time  only,  or 
any  other  special  custom,  could  not  have  been  disposed  of  by  will 
according  to  the  power  contained  in  this  act,  if  this  act  had  not  been 
made  (<?)  ;  and  also  to  estates  pur  autre  vie,  whether  there  shall  or  Estates  pur 
shall  not  be  any  special  occupant  thereof,  and  whether  the  same  shall  au  re  vie' 
be  freehold,  customary  freehold,  tenant  right,  customary  or  copyhold, 
or  of  any  other  tenure,  and  whether  the  same  shall  be  a  corporeal  or 
an  incorporeal  hereditament  (d)  ;  and  also  to  all  contingent,  execu- 
tory, or  other  future  interests  in  any  real  or  personal  estate,  whether 
the  testator  may  or  may  not  be  ascertained  as  the  person  or  one  of  the 
persons  in  whom  the  same  respectively  may  become  vested,  and 
whether  he  may  be  entitled  thereto  under  the  instrument  by  which 
the  same  respectively  were  created,  or  under  any  disposition  thereof 
by  deed  or  will  (e);  and  also  to  all  rights  of  entry  for  conditions  broken, 


(a)  Vol.  I.  pp.  55,  56,  307,  616,  633  ;          (c)  Pages  54,  632. 
O'Toole  v.  Brown,  3  Ell.  &  131.  572.  (d)  Page  55. 

(6)  Page  44.  (e)  Page  41. 
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and  other  rights  of  entry  (/) ;  and  also  to  such  of  the  same  estates, 
rights  of  entry;  interests  and  rights  respectively,  and  other  real  and  personal  estate, 
ii '•''[ u !iv(T after  as  the  testator  may  be  entitled  to  at  the  time  of  his  'death,  notwith- 
cxeciition  of  standing  that  lie  may  become  entitled  to  the  same,  subsequently  to  the 

execution  of  his  wil 


As  to  the  fees 
and  fines  pay- 
able by  devi- 
sees of  custo- 
raary  and 
copyhold 
estates. 


FEES   ON   COPYHOLDS. 

IV.  (A)  Provided  always,  and  be  it  further  enacted,  That  where  any 
real  estate  of  the  nature  of  customary  freehold,  or  tenant  right  or 
customary  or  copyhold,  might,  by  the  custom  of  the  manor  of  which 
the  same  is  holden,  have  been  surrendered  to  the  use  of  a  will,  and 
the  testator  shall  not  have  surrendered  the  same  to  the  use  of  his  will, 
no  person  entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  such 
will  shall  be  entitled  to  be  admitted,  except  upon  payment  of  all  such 
stamp  duties,  fees  and  sums  of  money,  as  would  have  been  lawfully 
due  and  payable  in  respect  of  the  surrendering  of  such  real  estate  to 
the  use  of  the  will,  or  in  respect  of  presenting,  registering  or  enrolling 
such  surrender,  if  the  same  real  estate  had  been  surrendered  to  the 
use  of  the  will  of  such  testator :  provided  also,  that  where  the  testator 
was  entitled  to  have  been  admitted  to  such  real  estate,  and  might,  if 
he  had  been  admitted  thereto,  have  surrendered  the  same  to  the  use  of 
his  will,  and  shall  hot  have  been  admitted  thereto,  no  person  entitled 
or  claiming  to  be  entitled  to  such  real  estate  in  consequence  of  such 
will  shall  be  entitled  to  be  admitted  to  the  same  real  estate  by  virtue 
thereof,  except  on  payment  of  all  such  stamp  duties,  fees,  fine  and 
sums  of  money  as  would  have  been  lawfully  due  and  payable  in 
respect  of  the  admittance  of  such  testator  to  such  real  estate,  and  also 
of  all  such  stamp  duties,  fees  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  surrendering  such  real 
estate  to  the  use  of  the  will,  or  of  presenting,  registering  or  enrolling 
such  surrender,  had  the  testator  been  duly  admitted  to  such  real 
estate,  and  afterwards  surrendered  the  same  to  the  use  of  his  will ;  all 
which  stamp  duties,  fees,  fine  or  sums  of  money  due  as  aforesaid, 
shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine  or  sums  of 
money  due  or  payable  on  the  admittance  of  such  person  so  entitled  or 
claiming  to  be  entitled  to  the  same  real  estate  as  aforesaid. 

COPYHOLD. 

Wills,  or  "V.  And  be  it  further  enacted,  That  when  any  real  estate  of  the 

extracts  of  nature  of  customary  freehold,  or  tenant  right,  or  customary  or  copy- 
mary  freeholds  hold,  shall  be  disposed  of  by  will,  the  lord  of  the  manor  or  reputed 
and  copyholds  manor  of  which  such  real  estate  is  holden,  or  his  steward,  or  the 
deputy  of  such  steward,  shall  cause  the  will  by  which  such  disposition 


to  be  entered 


(/)  Page  43. 
(g)  Page  44. 


90. 


(h)  See  4  &  5  Viet.  c.  35,  ss.  88,  89, 
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shall  be  made,  or  so  much  thereof  as  shall  contain  the  disposition  of  on  the  court 

such  real  estate,  to  be  entered  on  the  court  rolls  of  such  manor  or  rolls  ' 

reputed  manor  ;  and  when  any  trusts  are  declared  by  the  will  of  such 

real  estate,  it  shall  not  be  necessary  to  enter  the  declaration  of  such 

trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on  the  court  rolls 

that  such  real  estate  is  subject  to  the  trusts  declared  by  such  will  ; 

and  when  any  such  real  estate  could  not  have  been  disposed  of  by  will  and  the  lord  to 

if  this  Act  had  not  been  made,  the  same  fine,  heriot,  dues,  duties  and  theTan^fine 

services  shall  be  paid  and  rendered  by  the  devisee  as  would  have  been  &c.,  when  such 


due  from  the  customary  heir,  in  case  of  the  descent  of  the  same  real  estates 
estate  ;  and  the  lord  shall,  as  against  the  devisee  of  such  estate,  have  devisable  as  he 

the  same  remedy  for  recovering  and  enforcing  such  fine,  heriot,  dues,  WO«I(1  have 
,    ,.  ,  ,         .  ,.,,    7  .      -  •  j  been  from  the 

duties  and  services,  as    he    is    now  entitled  to  ior  recovering  and  hejr  jn  case  of 

enforcing  the  same  from  or  against  the  customary  heir  in  case  of  descent. 
descent. 

ESTATES   PUE   AUTEE   VIE. 

VI.  (*)  And  be  it  further  enacted,  That  if  no  disposition  by  will  Estates  pur 
shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  nature,  the  autre  vie> 
same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to 

him  by  reason  of  special  occupancy  as  assets  by  descent,  as  in  the 
case  of  freehold  land  in  fee-  simple  ;  and  in  case  there  shall  be  no 
special  occupant  of  any  estate  pur  autre  vie,  whether  freehold  or 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  a  corporeal  or  incorporeal  hereditament,  it 
shall  go  to  the  executor  or  administrator  of  the  party  that  had  the 
estate  thereof  by  virtue  of  the  grant  ;  and  if  the  same  shall  come  to 
the  executor  or  administrator  either  by  reason  of  a  special  occupancy 
or  by  virtue  of  this  Act,  it  shall  be  assets  in  his  hands,  and  shall  go 
and  be  applied  and  distributed  in  the  same  manner  as  the  personal 
estate  of  the  testator  or  intestate. 

AGE    OF    TESTATOE. 

VII.  (&)  And  be  it  further  enacted,  That  no  will  made  by  any  No  will  of  a 
person  under  the  age  of  twenty-one  years  shall  be  valid.  a^vaM-  ' 

MAEEIED   WOMEN. 

VIII.  Provided  also,  and  be  it  further  enacted,  That  no  will  made  nor  of  a  feme 
by  any  married  woman  shall  be  valid,  except  such  a  will  as  might  g^j^as^ioht 
have  been  made  (J)  by  a  married  woman  before  the  passing  of  this  have  been  pre- 

viously  made. 

EXECUTION  OF   WILLS. 

IX.  (m)  And  be  it  further  enacted,  That  no  will  shall  be  valid  Will  to  be  in 

(t)  Page  56.  (I)  Page  33. 

(k)  Page  39.  (m)  Page  99. 
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writing,  and  unless  it  shall  bo  in  writing  and  executed  in  manner  hereinafter 
signed  or  mentioned ;  (that  is  to  say),  it  shall  be  signed  (n)  at  the  foot  or 
in  the  presence  end  (0)  thereof  by  the  testator,  or  by  some  other  person  (p)  in  his 
of  two  wit-  presence  (q)  and  by  his  direction;  and  such  signature  shall  be  made 
or  acknowledged  (r)  by  the  testator  in  the  presence  of  two  or  more 
A\  itnesses,  present  at  the  same  time  (s),  and  such  witnesses  shall 
attest  and  shall  subscribe  (t)  the  will  in  the  presence  («*)  of  the  tes- 
tator, but  no  form  of  attestation  (a?)  shall  be  necessary. 


nesses  at  one 
time,  who 
attest, 


Appointment! 

l>y  will  to  bo 
executed  like 
other  wills, 
and  to  be  valid, 
although  other 
required 
solemnities  are 
not  observed. 


EXECUTION   OF    TESTAMENTAEY   APPOINTMENTS. 

X.  (y)  And  be  it  further  enacted,  That  no  appointment  made  by 
will,  in  exercise  of  any  power,  shall  be  valid,  unless  the  same  be 
executed  in  manner  hereinbefore  required ;  and  every  will  executed 
in  manner  hereinbefore  required  shall,  so  far  as  respects  the  execution 
and  attestation  thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  will,  notwithstanding  it  shall  have  been  expressly  required 
that  a  will  made  in  exercise  of  such  power  should  be  executed  with 
some  additional  or  other  form  of  execution  or  solemnity. 


WILLS   OF    SOLDIERS   AND    SEAMEN. 

Soldiers'  and         XI.  Provided  always,  and  be  it  further  enacted,  That  any  soldier 
manners  wills  bejng  jn  acfcual  military  service,  or  any  mariner  or  seaman  being  at 

sea,  may  dispose  of  his  personal  estate  as  he  might  have  done  before 

the  making  of  this  Act. 


Act  not  to 
affect  certain 
provisions  of 
11  G.  4  &  1 
W.  4,  c.  20, 
with  respect  to 
wills  of  petty 
officers,  and 
seamen  and 


PETTY    OFFICERS,    SEAMEN  AND    MARINES. 

XII.  And  be  it  further  enacted,  That  this  Act  shall  not  prejudice 
or  affect  any  of  the  provisions  contained  in  an  Act  passed  in  the 
eleventh  year  of  the  reign  of  his  Majesty  King  George  the  Fourth 
and  the  first  year  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled,  "  An  Act  to  amend  and  consolidate  the  Laws 
relating  to  the  Pay  of  the  E/oyal  Navy,  respecting  the  Wills  of  Petty 
Officers  and  Seamen  in  the  Royal  Navy,  and  Non-commissioned 
Officers  of  Marines,  and  Marines,  so  far  as  relates  to  their  Wages, 
Pay,  Prize  Money,  Bounty  Money  and  Allowances,  or  other  Monies 
payable  in  respect  of  Services  in  her  Majesty's  Navy." 


Publication 
not  to  be 
requisite. 


PUBLICATION. 

XIII.  And  be  it  further  enacted,  That  every  will  executed  in 
manner  hereinbefore  required  shall  be  valid  without  any  other  pub- 
lication thereof. 


(n)  Pages  72,  104. 
(o)  Pages  99,  100. 
(li)  Page  73. 
(2)  Page  80. 
(r)  Page  101. 


(«)  Page  103. 
(t)  Page  76. 
(u)  Pages  79,  103. 
(x)  Page  103. 
(y)  Page  26,  n. 
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COMPETENCY. 

XIV.  (z)  And  be  it  further  enacted,  That  if  any  person  who  shall  Will  not  to  be 
attest  the  execution  of  a  will  shall  at  the  time  of  the  execution  ^ ^c°0nmacecount 
thereof  or  at  any  time  afterwards  be  incompetent  to  be  admitted  a  tency  of  atflffit- 
witness  to  prove  the  execution  thereof,  such  will  shall  not  on  that  ins  fitness. 
account  be  invalid. 

GIFT   TO   ATTESTING  WITNESSES. 

XV.  (a)  And  be  it  further  enacted,  That  if  any  person  shall  attest  Gifts  to  an  at- 
the  execution  of  any  will,  to  whom  or  to  whose  wife  or  husband  any 
beneficial  devise,  legacy,  estate,  interest,  gift  or  appointment  of  or 
affecting  any  real  or  personal  estate  (other  than  and  except  charges 

and  directions  for  the  payment  of  any  debt  or  debts)  shall  be  thereby 
given  or  made,  such  devise,  legacy,  estate,  interest,  gift,  or  appoint- 
ment shall,  so  far  only  as  concerns  such  person  attesting  the  execution 
of  such  will,  or  the  wife  or  husband  of  such  person,  or  any  person 
claiming  under  such  person,  or  wife  or  husband,  be  utterly  null  and 
void,  and  such  person  so  attesting  shall  be  admitted  as  a  witness  to 
prove  the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof,  notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment  mentioned  in  such  will. 

CREDITOR  ATTESTING  WITNESS. 

XVI.  (6)  And  be  it  further  enacted,  That  in  case  by  any  will  any  Creditor  attest- 
real  or  personal  estate  shall  be  charged  with  any  debt  or  debts,  and  ing  to  be  admit- 

i . ,  ,1         .  „         -,,        -.n  i          T  i  j  •          ted  a  witness. 

any  creditor,  or  the  wife  or  husband  ot  any  creditor,  whose  debt  is  so 

charged,  shall  attest  the  execution  of  such  will,  such  creditor,  notwith- 
standing such  charge,  shall  be  admitted  a  witness  to  prove  the  exe- 
cution of  such  will,  or  to  prove  the  validity  or  invalidity  thereof. 

EXECUTOR   ATTESTING   WITNESS. 

XVII.  (c)  And  be  it  further  enacted,  That  no  person  shall,  on  Executor  to  be 
account  of  his  being  an  executor  of  a  will,  be  incompetent  to  be  ad-  a^mifctetl  a 
mitted  a  witness  to  prove  the  execution  of  such  will,  or  a  witness  to 

prove  the  validity  or  invalidity  thereof. 

EEYOCATION   BY   MARRIAGE. 

XVIII.  (d)  And  be  it  further  enacted,  That  every  will  made  by  Will  to  be 
a  man  or  woman  shall  be  revoked  by  his  or  her  marriage  (except  a  revo^eti  by 
will  made  in  exercise  of  a  power  of  appointment,  when  the  real  or 
personal  estate  thereby  appointed  would  not  in  default  of  such  ap- 
pointment pass  to  his  or  her  heir,  customary  heir,  executor,  or  admi- 

(z)  Page  10 i.  (c)  Page  69. 

(a)  Page  68.  (d)  Page  120  j  Vol.  II.  p.  217. 

(6)  Ib. 
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nistrator,  or  the  person  entitled  as  his  or  her  next  of  kin,  under  the 
Statute  of  Distributions). 

REVOCATION   BY   PRESUMPTION. 

% 

No  will  to  be         XIX.  (e)  And  be  it  further  enacted,  That  no  will  shall  be  revoked 
presumption      ^7  auv  presumption  of  an  intention  on  the  ground  of  an  alteration  iu 
circumstances. 


REVOCATION  BY  SUBSEQUENT  WILL  OR  CODICIL,  OR  DESTRUCTION 
OP  INSTRUMENT. 

No  will  to  be  XX.  (/)  And  be  it  further  enacted,  That  no  will  or  codicil,  or  any 
another  wTll  or  l)art  tncre°f>  s^ia^  be  revoked  otherwise  than  as  aforesaid,  or  by 
codicil,  or  another  will  or  codicil  executed  in  manner  hereinbefore  required, 

writing,  or  by  or  by  gome  writing  declaring  an  intention  to  revoke  the  same,  and 
destruction.  ,  T  •  ±1  •,  •  ,  •-,-,  •  -,  •  •,  /. 

executed  in  the  manner  in  which  a  will  is  hereinbefore  required  to  be 

executed,  or  by  the  burning,  tearing,  or  otherwise  destroying  the  same, 
by  the  testator,  or  by  some  person  in  his  presence  and  by  his  direc- 
tion, with  the  intention  of  revoking  the  same. 


OBLITERATIONS   AND    INTERLINEATIONS. 

No  alteration  XXI.  (g)  And  be  it  further  enacted,  That  no  obliteration,  inter- 
tainPcasesC^n  a  ^nea^OD>  or  °ther  alteration  made  in  any  will  after  the  execution 
will,  shall' have  thereof  shall  be  valid  or  have  any  effect,  except  so  far  as  the  words  or 
auy  effect,  un-  effect  of  the  will  before  such  alteration  shall  not  be  apparent,  unless 
as  a  will.  such  iteration  shall  be  executed  in  like  manner  as  hereinbefore  is 

required  for  the  execution  of  the  will ;  but  the  will  with  such  altera- 
tion as  part  thereof,  shall  be  deemed  to  be  duly  executed  if  the  signa- 
ture of  the  testator  and  the  subscription  of  the  witnesses  be  made  in 
the  margin  or  on  some  other  part  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or  some  other 
part  of  the  will. 

REVIVAL   OF    REVOKED   WILL. 

No  will  re-  XXII.  (Ji)  And  be  it  further  enacted,  That  no  will  or  codicil,  or 

revfved°other-   any  Part  tnereof>  which  shall  be  in  any  manner  revoked,  shall  be 
wise  than  by     revived  otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil 
°r  executed  in  manner  hereinbefore  required,  and  showing  an  intention 
to  revive  the  same ;  and  when  any  will  or  codicil  which  shall  be  partly 
revoked,  and  afterwards  wholly  revoked,  shall  be  revived,  such  revival 
shall  not  extend  to  so  much  thereof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  thereof,  unless  an  intention  to  the  con- 
trary shall  be  shown. 


(e)  Page  120. 

(/)  Pages  131,  157. 


(g)  Pages  106,  131,  135. 
(h)  Pages  131,  135,  176. 
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REVOCATION—  SUBSEQUENT   CONVEYANCE. 

XXIII.  (z)  And  be  it  further  enacted,  that  no  conveyance  or  A  devise  not  to 
other  act  made  or  done  subsequently  to  the  execution  of  a  will  of  or  be  rendered 
relating  to  any  real  or  personal  estate  therein  comprised,  except  an  ^subsequent 
act  by  which  such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the  conveyance  ox- 
operation  of  the  will  with  respect  to  such  estate  or  interest  in  such  ac ' 

real  or  personal  estate  as  the  testator  shall  have  power  to  dispose  of 
by  will  at  the  time  of  his  death. 

WILL   SPEAKS,   FROM   WHAT   PEEIOD. 

XXIV.  (&)  And  belt  further  enacted,  That  every  will  shall  be  A  will  snail  be 
construed,  with  reference  to  the  real  estate  and  personal  estate  com-  co  ^  fj^^j 
prised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  imme-  death  of  the 
diately  before  the  death  of  the  testator,  unless  a  contrary  intention  testator. 
shall  appear  by  the  will. 

LAPSED   AND    VOID   DEVISES. 

XXV.  (Z)  And  be  it  further  enacted,  That,  unless  a  contrary  inten-  A  residuary 
tion  shall  appear  by  the  will,  such  real  estate  or  interest  therein  as  ?ev.is<:  shallf 

,    ,,  .  rr  .      ,         .  ,      .       .  ,    include  estates 

shall  be  comprised  or  intended  to  be  comprised  in  any  devise  m  such  comprised  in 

will  contained,  which  shall  fail  or  be  void  by  reason  of  the  death  of  lapsed  and 
the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise  vc 
being  contrary  to  law  or  otherwise  incapable  of  taking  effect,  shall  be 
included  in  the  residuary  devise  (if  any)  contained  in  such  will. 

GENERAL  DEVISE — COPYHOLDS  AND  LEASEHOLDS. 

XXVI.  (m)  And  be  it  further  enacted,  That  a  devise  of  the  land  A  general  de- 
of  the  testator,  or  of  the  land  of  the  testator  in  any  place,  or  in  the  g^ainn^iude 
occupation  of  any  person  mentioned  in  his  will,  or  otherwise  described  copyhold  and 
in  a  general  manner,  and  any  other  general  devise,  which  would  de-  ^{j^1  free* 
scribe  a  customary,  copyhold  or  leasehold  estate,  if  the  testator  had  }10id  lands. 
no  freehold  estate  which  could  be  described  by  it,  shall  be  construed 

to  include  the  customary,  copyhold  and  leasehold  estates  of  the 
testator,  or  his  customary,,  copyhold  and  leasehold  estates,  or  any  of 
them,  to  which  such  description  shall  extend,  as  the  case  may  be, 
as  well  as  freehold  estates,  unless  a  contrary  intention  shall  appear 
by  the  will. 

GENERAL  DEVISE— *  APPOINTMENT. 

XXVII.  (n)  And  be  it  further  enacted,  That  a  general  devise  of  A  general  gift 
the  real  estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  Bha11  include 

(i)  Pages  151,  154.  (I)  Pages  187,  326,  609,  615. 

(fc)  Pages  187,   307,  313,  396,  615,          (m)  Page  644. 

644,   650,    671 ;    O'Toole  v.  Brown,   3          (n)  Pages  312,  650. 
Ell.  &  Bl.  572. 
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estates  over       any  place  or  in  the  occupation  of  any  person  mentioned  in  his 

which  the  tes-  or  otherwise  described  in  a  general  manner,  shall  be  construed  to  in- 

generui  power    elude  any  real  estate,  or  any  real  estate  to  which  such  description 

i.itmeut.  shall  extend  (as  the  case  may  be),  which  he  may  have  power  to  appoint 

in  any  manner  he  may  think  proper,  and  shall  operate  as  an  execution 

of  such  power,  unless  a  contrary  intention  shall  appear  by  the  will ; 

and  in  like  manner  a  bequest  of  the  personal  estate  of  the  testator, 

or  any  bequest  of  personal  property  described  in  a  general  manner, 

shall  be  construed  to  include  any  personal  estate,  or  any  personal 

estate  to  which  such  description  shall  extend  (as  the  case  may  be), 

which  he  may  have  power  to  appoint  in  any  manner  he  may  think 

proper,  and  shall  operate  as  an  execution  of  such  power,  unless  a 

contrary  intention  shall  appear  by  the  will. 


A  devise  with- 
out any  words 
of  limitation  to 
pass  the  fee. 


FEE-SIMPLE   WITHOUT   WOEDS   OE   LIMITATION. 

XXVIII.  (0)  And  be  it  further  enacted,  That  where  any  real 
estate  shall  be  devised  to  any  person  without  any  words  of  limitation, 
such  devise  shall  be  construed  to  pass  the  fee-simple,  or  other  the 
whole  estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by 
the  will. 


WOEDS   IMPOBTINa  FAILUKE    OF   ISSUE. 


or 


XXIX.  (p)  And  be  it  further  enacted,  That  in  any  devise 
bequest  of  real  or  personal  estate  the  words  "  die  without  issue,"  or 


Words  import 
ing  failure  of 

issue  living  at  "  die  without  leaving  issue,"  or  "  have  no  issue,"  or  any  other  words, 
the  death.         which  may  import  either  a  want  or  failure  of  issue  of  any  person  in 
his  lifetime  or  at  the  time  of  his  death,  or  an  indefinite  failure  of  his 
issue,  shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the 
lifetime  or  at  the  time  of  the  death  of  such  person,  and  not  an  indefi- 
nite failure  of  his  issue,  unless  a  contrary  intention  shall  appear  by  the 
will,  by  reason  of  such  person  having  a  prior  estate  tail,  or  of  a  pre- 
ceding gift,  being,  without  any  implication  arising  from,  such  words, 
a  limitation  of  an  estate  tail  to  such  person  or  issue,  or  otherwise  : 
Proviso.  Provided,  that  this  act  shall  not  extend  to  cases  where  such  words  as 

aforesaid  import,  if  no  issue  described  in  a  preceding  gift  shall  be 
born,  or  if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or 
otherwise  answer  the  description  required  for  obtaining  a  vested 
estate  by  a  preceding  gift  to  such  issue. 


No  devise  to 
trustees  or 


ESTATE   OE   TRUSTEES. 


XXX.  (#)  And  be  it  further  enacted,  That  where  any  real  estate 
(other  than  or  not  being  a  presentation  to  a  church)  shall  be  devised 


(o 
417. 


0  Page  523;  Vol.  Il,  pp.  91,  266, 


(p)  Page  523  j  Vol.  II,  pp.  408,  507, 
627,  n. 
(2)  Vol.  II.  p.  295. 
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to  any  trustee  or  executor,  such  devise  shall  be  construed  to  pass  the  executors,  ex- 
fee-simple  or  other  the  whole  estate  or  interest  which  the  testator  °®p* 
had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a  definite  tion  to  a 
term  of  years  absolute  or  determinable,  or  an  estate  of  freehold,  shall 
thereby  be  given  to  him  expressly  or  by  implication.  interest. 

ESTATE    OF   TEUSTEES, 

XXXI.  (r)  And  be  it  further  enacted,  That  where  any  real  estate  Trustees  under 
shall  be  devised  to  a  trustee,  without  any  express  limitation  of  the  ^^^J^ 
estate  to  be  taken  by  such  trustee,  and  the  beneficial  interest  in  such  the  trust  may 
real  estate,  or  in  the  surplus  rents  and  profits  thereof,  shall  not  be  endure  beyond 
given  to  any  person  for  life,  or  such  beneficial  interest  shall  be  given  person  ^ene. 
to  any  person  for  life,  but  the  purposes  of  the  trust  may  continue  ficially  entitled 
beyond  the  life  of  such  person,  such  devise  shall  be  construed  to  vest  J?r  ^fe>  to  take 
in  such  trustee  the  fee-simple,  or  other  the  whole  legal  estate  which 

the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  and 
not  an  estate  determinable  when  the  purposes  of  the  trust  shall  be 
satisfied. 

LAPSE    OE   ESTATE    TAIL. 

XXXII.  (s)  And  be  it  further  enacted,  that  where  any  person  to  Devises  of 
whom  any  real  estate  shall  be  devised  for  an  estate  tail  or  an  estate  in  estates  tail 
quasi  entail  shall  die  in  the  lifetime  of  the  testator,  leaving  issue  who  wjwij10 
would  be  inheritable  under  such  entail,  and  any  such  issue  shall  be 

living  at  the  time  of  the  death  of  the  testator,  such  devise  shall  not 
lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had  hap- 
pened immediately  after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will. 

LAPSE — CHILDREN   OE   ISSUE   DYING   IN   TESTATOE'S    LIFETIME. 

XXXIII..  (t)  And  be  it  further  enacted,  That  where  any  person  Gifts  to  cliit- 

being  a  child  or  other  issue  of  the  testator  to  whom  any  real  or  personal  dren  or  otner 

1-n-L-i'i          i  ji-i^  •    ,          ,         ,  issue  who  leave 

estate  shall  be  devised  or  bequeathed  for  any  estate  or  interest  not  issuelivinwat 

determinable  at  or  before  the  death  of  such  person  shall  die  in  the  the  testator's 
lifetime  of  the  testator  leaving  issue,  and  any  such  issue  of  such        1  sha11  not 
person  shall  be  living  at  the  time  of  the  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death 
of  such  person  had   happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will. 

WHEN   ACT    OPEEATES. 

XXXIV.  (u)  And  be  it  further  enacted,  That  this  Act  shall  not  Act  not  to  ex- 
extend  to  any  will  made  before  the  first  day  of  January,  one  thousand  tend  to  Wllls 
eight  hundred  and  thirty-eight,  and  that  every  will  re-executed  or  1338,  nor  to 

(r)  Vol.  II.  p.  295.  (0  Ibid. 

(s)  Page  327  ;  Vol.  II.  p.  331.  (u)  Page  187. 
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estates  pur 
autre  vie  of 
persons  who 
dio  before 
1838. 


Act  not  to  ex- 
tend to 
Scotland. 


republished,  or  revived  by  any  codicil,  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  have  been  made  at  the  time  at  which  the  same  shall 
be  so  re-executed,  republished  or  revived ;  and  that  this  Act  shall  not 
extend  to  any  estate  pur  autre  vie  of  any  person  who  shall  die  before 
the  first  day  of  January,  one  thousand  eight  hundred  and  thirty- 
eight. 

SCOTLAND. 

XXXV.  And  be  it  further  enacted,  That  this  Act  shall  not  extend 
to  Scotland. 


INDEX. 


ABATEMENT 

of  rent-charges,  pari  passu,  Coorc  v.  Todd,  2  Beav.  92  ;  7  De  Q-.  M.  &%G. 
520. 

ABSOLUTE  INTEREST, 

cut  down  by  executory  gift,  only  pro  tanto,  822,  826. 
remains  unaffected,  where  executory  gift  wholly  fails,  ib. 

unless  executory  gift  fails  solely  by  reason  of  lapse,  ii.  755  et  seq. 
not  cut  down  by  doubtful  expressions,  ii.  266,  267. 

See  also   Glavering  v.  Ellison,  3  Drew.  451,  He  Larkin,  2  Jur. 

N.S.  229. 
IN  PERSONALTY, 

by  gift  to  A,  for  life,  and  at  his  death  to  be  disposed  of  as  he  thinks 
fit,  Maxwell's  Trust,  24  Beav.  246  ;  and  see  Nowlan  v.  Walsh, 

4  De  a.  &  S.  584. 

by  indefinite  gift  of  income,  756,  n.;  and  see  PulbrooJc  v.  Bratt, 

5  Jur.  N.  S.  330. 

by  words  which  give  estate  tail  in  realty,  ii.  534. 

where  estate  tail  would  be  raised  by  implication,  ib. 

where  estate  tail  would  be  given  by  rule  in  Shelley's  case, 

ii.  534,  535. 
immaterial  whether  bequest  direct  or  referential  to  devise  of 

realty,  ib. 
by  bequest  to  A.,  with  remainder  to  heirs  of  his  body,  share  and 

share  alike,  ii.  535,  536. 
except  where  heirs  of  body  explained  to  mean  children,  &c., 

ii.  536. 

by  bequest  to  A.  and  his  issue,  ii.  537. 
by  gift  to  be  settled  on  A.  and  his  issue,  ii.  538. 
unless  issue  are  to  take  by  substitution,  e.g. 

where  they  are  to  have  their  parents'  shares,  ii.  543. 
where  they  are  directed  to  take  per  stirpes,  ib.  545. 
where  in  reference  to  other  bequests,  issue  are  to  take  by 
substitution,  and  upon  implied  similarity  of  intention, 
ii.  545. 
not  by  bequest  to  A.  for  life,  with  remainder  to  his  issue,  ii.  538 — 

542. 

except  the  limitation  is  to  one  only  of  the  issue  at  a  time, 
ii.  541. 

VOL.    II.  3   K 
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ABSOLUTE  INTEREST— (continued). 

gift  over  after  previous  limitations  amounting  to,  supported  as 

alternative  gift,  ii.  546,  547. 
effect  on  these  rules  of  1  Viet.  c.  26,  s.  29,  ii.  547. 

See  EXECUTORY  DEVISE — FAILUEE — FEE-SIM  ru-:. 

ACCELERATION, 

of  remainders  where  particular  estate  void  or  lapses,  538. 

or  is  revoked,  ib. 

of  remainders  of  equitable  estates,  539. 
of  remainders  after  estates  tail,  ib. 

of  interests  in  personalty  in  the  nature  of  remainders,  540. 
'    of  reversion  upon  satisfied  term  for  years,  term  becoming  attendant,  543. 

upon  void  term  for  years,  ib.  n.,  545. 
none,  where  estates  limited  subject  to  term  for  raising  monies,  to  be 

held  on  void  trusts,  542,  and  see  322  et  seq. 

none,  where  remainders  are  created  under  powers  of  appointment,  545. 
by  death  of  minor  where  remainder  limited  after  estate  during  mino- 
rity, 546. 

distinction  where  estate  during  minority  is  created  for  particular  pur- 
pose and  where  not,  547. 

ACCRUED  SHARES, 

do  not  pass  by  clause  of  accruer  with  original  shares  without  aid  of 

context,  ii.  661. 

do  not  pass  by  word  "  share  "  or  "  portion,"  ii.  662. 
whether  they  pass  by  the  word  "interest,"  ii.  666. 
pass  where  "  the  trust  money"  is  bequeathed  by  an  ultimate  gift  over 

as  an  entire  subject,  ii.  663. 
by  an  ultimate  gift  over  of  the  "  whole,"  ii.  664. 
effect  of  ultimate  gift  over  upon,  extends  to  accruer  on  intermediate 

deaths,  ii.  665. 
pass  by  the  word  "  share,"  explained  by  context,  ii.  666. 

or  where  clause  of  accruer  refers  to  original  gift,  semb.,  ii.  667. 
or  where,  by  previous  dispositions,  original  and  accrued  shares  are 

treated  as  consolidated,  ib. 
by  words  "  with  benefit  to  survivorship,"  ib. 
do  not  pass  by  general  clause,  which  does  not  carry  original  shares, 

ii.  667,  668. 
are  not  subject  by  implication  to  same  restrictions  as  original  shares, 

ii.  668,  670. 
secus  where  expressly  given  "in  manner  aforesaid,"  ii.  668. 

but  such  expressions  contained  in    one    clause   of  accruer  not 

extended  by  implication  to  another,  ii.  668,  669. 

not  subject  by  implication  from  original  gift  to  inequality  of  division, 
ii.  670. 

nor  to  tenancy  in  common,  ii.  670. 

secus  where  original  gift  is  expressly  referred  to,  ii.  670,  671. 
effect  where  implication  is  necessary  to  prevent  remoteness,  ii.  671. 
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ACCRUED  SHAKES— (continued}. 

general  gift  to  survivors  of  a  class  includes  members  who  were  excluded 

from  the  original  gift,  ii.  672. 
ACCUMULATION, 

trust  for,  during  minority  of  any  tenant  in  tail,  void,  254. 

how  regulated  by  statute,  282,  283. 

period  for,  is  to  be  calculated  exclusive  of  day  of  death,  ib. 
one  statutory  period  for,  only  can  be  taken,  ib. 
trust  for,   during  minority  of  any  unborn   person,    whether   valid, 

284,  285. 

exceeding  statutory  limits,  good  pro  tanto,  286. 
transgressing  common  law  rules   against  perpetuity,  void  alto- 
gether, ib. 

though  for  a  purpose  excepted  from  the  statute,  286. 
for  payment  of  testator's  debts  good  though  unlimited,  286,  287. 
till  a  given  sum  be  reached  good  to  the  extent  allowed  by  statute 
though  without  limit,  if  the  given  sum  rest  within  proper  limits, 
287. 

for  payment  of  debts  of  another  person  must  not  contravene  com- 
mon law  rule,  ib. 

but  is  not  affected  by  the  statute,  ib. 

construction  of  the  exception  in  statute  as  to  portions,  ib.,  et  seq. 
adding  accumulations  to  capital  is  not  raising  portions,  287,  288. 
legacy  is  not  a  portion  though  parent  residuary  legatee,  288. 
accumulations  valid  or  not  according  as  by  alternate  contingency 

they  do  or  do  not  form  portions,  289. 

trust  for  paying  off  portions  previously  charged  is  within  the  act,  290. 
immaterial  that  accumulated  fund  is  called  a  portion,  ib. 
as  to  nature  of  interest  parent  must  take  to  render  raising  of 

portions  by,  valid,  291. 

destination  of  income  released  by  statute  from,  291,  292. 
nature  of  interest  of  heir  in  rents  released  from,  by  statute,  293. 
implied  trust  for,  is  within  the  statute,  293. 
whether  trust  for,  by  means  of  policies  of  assurance,  within  the  statute, 

294  et  seq. 

effect  of  direction  for,  until  conversion,  573. 
ACKNOWLEDGMENT,  of  will  or  signature  by  testator, 
Under  29  Car.  2. 

what  amounted  to,  76. 
might  be  before  each  witness  separately,  75. 
Under  1  Viet.  c.  26. 

must  be  of  the  signature,  not  of  the  will,  101,  102. 
what  amounts  to,  101 — 103. 

must  be  before  both  witnesses  simultaneously,  103. 
must  be  before  witnesses  sign,  ib. 
may  be  by  gestures,  102. 

of  former  signature  is  a  sufficient  re-execution,  103. 
See  ATTESTATION — PHESENCE — SIGNATURE— -WITNESS. 

3  E  2 
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ACT  of  Parliament,  sale  under  compulsory  power  in  effect  of,  152. 

ACTION  (CHOSE  IN),  cannot  at  law  be  devised  away  from  executor,  41. 

ACTION  (RIGHT  OF),  formerly  not  devisable,  43. 

ADDITIONAL  legacy,  construction  of  gift  of,  172,  173. 

ADMINISTRATION  OF  ASSETS— See  ASSETS—  ExoNEUA.TroN-CiiA.uGE 

— MAESHALLING. 

ADMINISTRATORS— See  EXECCITOES. 

ADMISSION  of  trust  by  trustees,  where  no  trust  declared  by  will,  87. 
"ADVISE  "  effect  of  in  creating  trust,  3.38. 

ADVOWSON, 

next  presentation  to,  when  belongs  to  heir  as  undisposed  of,  532. 
•will  pass  by  devise  of  "  rents  and  profits,"  756. 

by  devise  of  " living"  Well  v.  Byng,  2  Kay  &  J.  669;  ii.  265. 
devise  of,  without  words  of  limitation,  gave  estate  for  life  only,  ii.  265. 

so  also  devise  of  "  perpetual  advowson,"  ib. 

AFFINITY, 

relations  by,  not  included  in  a  gift  to  relations,  or  any  class  of  rela- 
tions, ii.  Ill,  140. 
unless  context  require  it,  ib. 
"  AFORESAID,"  effect  of  expression  "as  aforesaid,"  474,  710,  n.  (?),  ii.  434. 

"  AFTER," 

whether  it  imports  contingency,  or  refers  to  possession  merely,  765. 
a  given  day,  in  computing  time  the  day  to  be  omitted,  ii.  4. 

"  AFTER  DEATH"  (without  issue)  how  construed,  ii.  492,  497. 
AGE,  in  computing,  day  of  birth  included,  39. 

AGENT,  effect  of  direction  to  devisee  to  employ  particular  person  as,  375  et 
seq. 

AGREEMENT, 

for  sale,  a  revocation  of  will  in  equity  before  1  Yict.  c.  26,  150. 

effect  of,  since  that  statute,  152. 
for  settlement  on  marriage  also  a  revocation,  150. 

ALIEN, 

devise  by,  voidable,  37. 

will  vest  his  defeasible  title  in  his  devisee,  ib. 
on  death  of  intestate,  lands  escheat,  ib. 
enemy,  wife  of,  may  make  a  will,  35. 
may  take  by  devise  till  office  found,  60. 
trust  of  freehold  or  copyhold  lands  in  favour  of,  forfeitable  to  crown, 

60,  61. 

trust  of  chattels  in  favour  of,  is  forfeitable  to  crown,  62. 
monies  to  arise  from  sale  of  lands  bequeathed  to,  not  forfeitable,  62,  63. 
disabilities  of,  how  removed,  63,  64. 
can  hold  what  estate  in  land  under  a  licence,  64. 
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ALIENATION, 

right  of,  inseparable  from  estate  in  fee- simple,  ii.  15. 

except  within  certain  limits  of  time,  ii.  17. 
by  tenant  in  tail,  cannot  be  restrained,  ib. 
nor  by  legatee  of  absolute  interest  in  personalty,  ii.  19. 
clause  restraining,  whether  it  includes  alienation  by  operation  of  law, 

as  bankruptcy,  ii.  28. 
by  married  woman,  of  her  separate  estate,  may  be  restrained,  ii.  24. 

a  clause  of  this  nature  is  operative  on  future  marriage,  ii.  37,  38. 
condition  against,  though  void,  enlarges  indefinite  devise  to  fee,  ii,  265. 

See  CONDITIONS— SEPARATE  USE. 

"  ALSO,"  force  of,  in  a  will,  416,  n.,  465,  n.,  ii.  237.— fe  ITEM. 

ALTERATION  in  a  will, 

what  is  a  sufficient  execution  of,  79,  106. 
presumed  to  be  after  execution,  where  no  evidence,  113,  134. 
if  not  noticed  in  codicil,  presumed  to  be  after  date  of  codicil,  ib. 
by  obliteration,  when  conditional,  127. 
effect  of,  in  one  of  two  duplicate  wills,  128,  129. 
effect  of,  when  made  once  of  expressions  occurring  twice,  ib. 
See  OBLITERATION. 

ALTERNATIVE  CONTINGENCIES, 

when  gift  on,  good  or  not  in  event,  one  being  remote  the  other  not,  266, 

267,  232. 

need  not  be  separately  expressed  to  render  the  one  not  remote  valid, 
269,  270. 

% 

ALTERNATIVE  GIFT,  bequest  of  personalty  void  as  remainder,  good  as, 
ii.  546,  547. 

ALTERNATIVELY,  gift  to  several  persons,  effect  of,  343. 

AMBIGUITY,  patent  and  latent,  399,  400. 
See  PAROL  EVIDENCE. 

AMBIGUOUS  WORDS, 

revocation  not  implied  from,  169. 
inconsistent  with  prior  devise,  rejected,  451. 

in  one  part  of  the  will,  explained  by  precise  terms  in  another  part,  497, 
808. 

"  AND  "  read  as  "  or  "  475,  483,  et  seq. 

See  CHANGING  TY"OKDS. 
ANNUAL  SUM, 

charge  of,  on  devisee,  enlarges  indefinite  devise  to  fee,  ii.  248. 

otherwise  if  on  land  only,  ii.  249,  250. 

charge  of,  on  devisee  of  express  life  estate,  continues  on  land  after 

death  of  devisee,  ii.  250. 

but  where  duration  of  annual  sum  indefinite,  qu.,  ib. 
case  where  gift  of,  does  not  impliedly  cut  down  gift  in  fee,  ii.  262. 
See  RENT  CHARGE. 
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ANNUITY, 

gift  to  purchase,  legatee  may  take  the  value  in  money,  367. 

to  several  for  their  joint  lives,  and  after  their  decease  over,  507. 

to  several  for  their  lives  and  the  life  of  the  survivor,  508,  ii.  240 

gift  of,  simply,  is  for  life  only,  ii.  373. 

generally  included  under  word  "  legacy,"  ii.  570. 

but  not  where  expressly  distinguished,  ib. 

when  free  from  legacy  duty,  173,  n. 

ANTICIPATION, 

restriction  on,  in  appointment  of  life  estate  under  special  power,  whether 

void,  240,  n. 

what  words  sufficient  to  restrain,  of  separate  property  of  feme  coverte, 
ii.  24,  n. 
See  ALIENATION — SEPARATE  USE. 

"APPERTAINING,"  what  will  pass,  as  things,  743. 

APPOINTEE,  under  special  power,  must  be  competent  to  have  taken  under 
deed  creating  the  power,  270. 

APPOINTMENT, 

by  will,  as  to  probate  of,  24. 

power  of,  to  be  executed  by  "writing,"  not  within  1  Yict.  c.  26,  26  n. 

under  a  power,  when  it  raises  an  election,  421. 

no  acceleration  of  remainders  created  under,  545. 

power  of,  in  favour  of  issue  good,  but  must  be  exercised  in  favour  of 

objects  not  remote,  272. 
33  sect,  of  1  Viet.  c.  26,  as  to  lapse,  does  apply  to  gifts  under  particular 

power  of,  329. 

contra  as  to  gifts  under  general  power,  ib. 
in  what  cases  general  devise  or  bequest  operates  as,  646. 
cannot  be  made  to  a  deceased  object,  though  his  share  in  default  has 

vested,  ii.  245. 

illusory,  may  now  be  made,  ii.  246. 
unappointed  portion  goes  amongst  all,  whether  they  take  under  a  partial 

appointment  or  not,  ii.  245. 
property  subject  to  general  power  of,  is  assets  for  payment  of  debts  if 

power  be  exercised,  ii.  587,  n.,  590. 
distinction  as  to  property  subject  to  power  of  appointment  by  feme 

coverte,  ib.,  n. 

See  APPOINTEE — ELECTION — GENERAL  DEVISE — POWEE. 

APPORTIONMENT,  of  charity  legacy,  at  what  time  values  of  realty  and 
personalty  to  be  ascertained,  162,  n. 
See  CONTRIBUTION. 

APPROBATE  AND  REPROBATE,  law  of,  in  Scotland,  376. 

"APPURTENANCES,"  what  will  pass  by  gift  of,  in  a  will,  742. 
AS  BEFORE— See  710  n.  (q.) 
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ASSENT, 

of  husband  enables  wife  to  bequeath  her  personal  estate,  33,  34. 
may  be  given  by  husband's  will,  34,  n. 
verbal,  whether  sufficient,  ib. 

ASSETS, 

not  marshalled  in  favour  of  charity,  213. 

what  amounts  to  direction  to  marshal  by  testator  himself,  216,  217. 

LEGAL, 

fVTiat  are, 

whatever  executor  recovers  virtute  officii,  whether  in  a  court 

of  law  or  of  equity,  ii.  585,  586. 
equitable  interest  in  chattels,  ii.  586. 

in  freehold  lands,  ib. 
property  subject  to,  and  appointed  under,  a  general  power, 

ii.  587,  n.,  590. 

and    in    favour    of  judgment    creditors, 
whether    appointment  made  or  not,   ii. 
587,  588. 
equity  of  redemption  of  leaseholds,  ii.  586. 

of  freeholds  (since  3  &  4  Wm.  4,   c. 
104),  ii.  587. 
EQUITABLE, 
What  are, 

real  estate  devised  in  trust  for  payment  of  debts,  ii.  584,  585. 

or  charged  therewith,  ib. 
separate  interest  of  married  woman,  ii.  586,  n. 
are  applicable  to  payment  of  all  creditors  pan  passu,  ii.    584, 

585. 
except  where   creditor  has  a  specific  lien  on  real  estate,  as 

a  judgment  creditor,  ii.  587. 
REAL  ESTATE, 

now  is,  for  all  classes  of  creditors,  ii.  552,  553. 

though  debtor  die  without  heir,  ii.  553. 
in  what  order  several  classes  of  creditors  entitled  to  payment  out 

of,  ib. 
if  sold  for  value,  creditor  cannot  follow,  ii.  554. 

IN  WHAT  OEDER  APPLICABLE, 

1.  General  personal  estate,  ii.  588. 

2.  Lands  devised  in  trust  for  payment  of  debts,  ib. 

3.  Descended  estates,  ib.,  590. 

including  lapsed  devises,  ii.  590. 

4.  Property  given  charged  with  debts — 

«.  residuary  lands,  ib. 
&.  specific  lands,  ib. 

5.  Residuary  lands,  ib. 

6.  Pecuniary  legacies,  ii.  589. 

7.  Specific  devises  and  bequests,  ib. 

8.  Property  appointed  under  general  power,  ii.  590. 
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ASSETS—  (continued). 

lands  devised  to  the  heir  liable,  pari  passu,  with  other  devised 

lands,  ii.  590. 

two  or  more  estates  liable  to  same  charge  applicable  pro  rata,  ii.  591. 
as  between  devisees,  ib. 

.     .     .     .     heirs  (e.g.,  ex  partc  paterna,  and  ex  parte 

matcrna),  ib. 
realty  and  personalty  charged  by  the  will  with  debts,  liable  pro  rata, 

ii.  592. 
so  where  proceeds  of  realty  and  personalty  are  blended  and  charged,  ii. 

592,  593. 

sale  the  only  effectual  means  of  blending  for  this  purpose,  ii.  594. 
order  of  application  affected  by  express  direction  in  the  will,  ii.  591, 

595.     (See  EXONERATION.) 

rules  regulating  order  of  application  do  not  afi'ect  creditors,  ii.  587, 
595. 
See  CUABGE— DEBTS— EXONERATION— MARSHALLING. 

ASSIGNMENT,  held  'testamentary,  19. 

ASSIGNS, 

devise  to  A.  his  heirs  or  assigns  an  absolute  gift,  483. 

to  A.  and  his  assigns  gives  life  estate  only,  ii.  254. 
to  A.  and  his  assigns  for  ever,  gives  fee,  ii.  253, 

effect  of,  in  construction  of  gift  by  purchase  to  executors,  administra- 
tors and  assigns,  ii.  101. 

to  heirs  and  assigns,  Quested  v.  Michell,  24  L.  J.  Ch.  722,  1  Jur.  N.  S. 
488,  and  sec  677,  n. 
See  EXECUTORS. 

ASSURANCE,  whether  trusts  for  effecting  policies  of,  an  accumulation 
within  the  Thellusson  Act,  294  et  seq. 

"AT,  IN,  OR  NEAR,"  how  construed,  754. 

"AT  DEATH," 

how  construed  in  gift  over  on  failure  of  issue,  as  to  realty,  ii.  492. 
personalty,  ii.  499. 

ATTAINTED  persons  when  competent  to  devise,  37,  38. 

ATTESTATION, 

Under  29  Car.  2. 

what  a  sufficient,  76 — 79. 
form  of,  not  necessary,  ib. 
one  memorandum  of,  may  apply  to  distinct  clauses,  83. 

or  to  distinct  sheets,  ib. 
could  not  be  dispensed  with,  by  testator,  86. 
when  applies   to  previous  unattested  testamentary  instruments, 
108. 


INDEX.  793 

ATTESTATION— (continued}. 
Under  1  Viet.  c.  26. 

form  of,  not  necessary,  103,  104. 

what  constitutes,  ib. 

when  applies  to  previous  unattested  testamentary  instruments,  107, 

108. 
See  WITNESS — SIGNATURE — ACKNOWLEDGMENT — PRESENCE. 

ATTORNEY,  power  of,  held  testamentary,  22. 

AUTRE  VIE,  freeholds  pur, 
power  of  devising,  55,  56. 
devise  hy  quasi,  tenant  in  tail  of,  56,  57. 
what  a  good  will  of,  92. 
passed  under  old  law  by  general  devise  of  "  lands,"  643. 

though  limitations  inapplicable,  ib. 
absolute  interest  in,   did  not  pass  without  words  of  limitation,  ii. 

248. 
rule  in  Shelley's  case  applies  to,  ii.  308. 

"  AVOIDANCE  "  of  living,  see  "  NEXT  AVOIDANCE." 


B. 

BANISHMENT  of  husband,  effect  of,  on  testamentary  power  of  wife,  oo. 

BANKER, 

money  in  hands  of,  passes  as  "  ready  money,"  730,  n. 

whether  standing    on    an    ordinary   or   deposit  account,  senib., 

ib. 
is  a  debt}  ib. 

BANKRUPTCY, 

not  a  revocation  of  will,  141. 

assignees  in,  of  cestui  que  trust  tenant  for  life  of  chattels,  cannot  seize 

the  chattels,  835. 

but  where  the  life  tenant  is  clothed  with  the  legal  title,  quaere,  ib. 
property  cannot  be  excluded  from  operation  of,  ii.  19. 
life  interest  may  be  made  to  cease  on,  ii.  27. 
See  CONDITIONS. 

BANK-STOCK,  whether  bequest  of  securities  for  money,  passes,  731,  u. 
BAPTIST,  ministers  bequest  for  benefit  of,  190. 
BASTARDS— See  ILLEGITIMATE  CHILDREN. 

"  BELONGING-  thereunto,"  what  passes  by  bequest  of  things,  743,  see 
391. 

BENEVOLENT  purposes  are  not  charitable,  197. 

"  BEQUEATH,"  use  of  word,  does  not  necessarily  prevent  land  passing, 
202,  n.  (&), 
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BLANKS, 

do  not  invalidate  a  will,  13. 

presumption  as  to  when  filled  up,  134,  135. 

left  in  a  will,  cannot  bo  supplied  by  parol  evidence,  413. 

may  from  context,  Edmunds  v.  Waugh,  4  Drew.  275. 

See  UNCERTAINTY. 

BLIND  TESTATOR, 

validity  of  will  of,  29. 

will  of,  need  not  be  read  over  to  him,  ib. 

what  constitutes  presence  of,  82. 

BONA  YACANTIA,  crown  entitled  to  what  as,  62,  591. 

BONUS,  tenant  for  life  entitled  to,  Cuming  v.  Boswell,  2  Jur.  N.  S.  1005. 

"  BORN,"  See  "NEW  BORN "— CHILDREN. 

BOND,  draft  of,  held  testamentary,  20. 

BOROUGH-ENGLISH, 

devise  to  "heir"  of  lands  in,  gives  them  to  heir  at  common  law,  ii. 

69,  n.,  71,  72. 
heirs  in,  devise  of  common  law  lands  to,  will  give  the  lands  to  them, 

though  not  heirs  general,  ii.  69. 

BROTHERS  AND  SISTERS, 

gift  to,  follows  same  rule  as  gift  to  children  (see  CHILDREN),  ii.  146. 
include  half  brothers  and  sisters,  ii.  140. 

BURNING, 

revocation  of  will  by,  121,  132. 

See  OBLITERATION — REVOCATION. 

C. 

CALLS,  legatee  of  shares,  when  entitled  to  have  them  paid  out  of  general 
personalty,  ii.  597. 

CANCELLING, 

a  will  or  clause  therein,  a  revocation  under  Statute  of  Frauds,  121. 

though  made  in  pencil,  125. 

effect  of  partial,  ib. 

effect  of,  where  connected  with  new  disposition,  126,  127. 

not  an  effectual  revocation  under  1  Yict.  c.  26,  unless   amounting  to 

destruction,  132. 
in  what  case  may  be  of  use,  though  not  a  revocation,  134. 

CAPITA  (PER), 

persons  so  take  under  a  gift  to  "  issue,"  ii.  90. 
to  next  of  kin,  ii.  94,  234,  n. 
to  relations,  ii.  109. 
to  children  of  several,  ii.  181. 
to  A.  and  the  children  of  B.,  ib. 
See  CHILDREN. 
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CAPITAL  of  residue,  income  of  money  wanted  to  pay  legacies  falls  into, 
until  legacies  are  payable,  571,  n. 
See  CONVERSION. 

CASH,  bequest  of,  what  it  includes,  730,  n. 
See  MONEY. 

CATHOLIC  RELIGION,  what  bequests  connected  with,  valid,  190,  191. 

CESTUI  QUE  TRUST, 

of  freeholds,  devise  by,  45. 
of  copyholds,  devise  by,  52,  94. 

takes  fee  simple  by  implication  from  a  devise  in  fee  to  his  trustee,  ii.  252. 
See  EQUITABLE  INTEREST. 

CHANGING  WORDS,  470  etseq. 

it  must  be  clear  that  testator  has  used  wrong  expression,  and  also  what 

is  the  right  one,  470. 
words  "  without  issue  "  read  "leaving  issue,"  where  will  proceeded  to 

provide  for  issue,  ib. 
"  fourth  "  read  "  fifth  "  to  prevent  subverting  entire  plan  of  will,  470, 

471. 

"  several"  read  "respective,"  471. 
"future"  read  "former,"  470,  n. 
"400/."read  "560?."  ib. 
"  OR  "  read  as  "  AND,"  472  et  seq. 

in  case  of  devise  over  on  death  of  devisee  under  twenty-one  or 

without  issue,  472. 

in  case  of  gift  over  on  death  under  twenty-one  unmarried  or  with- 
out issue,  473. 

so,  a  fortiori,  where  issue  express  objects  of  gift,  ib. 
so,  on  death  under  any  specified  circumstances  or  without  leaving 

an  object  to  benefit  by  preceding  gift,  semb.,  473,  474. 
as  on  death  under  twenty-one  or  without  leaving  a  husband,  ib. 
"  OR  "  not  read  "  AND  "  where  gift  over  on  death  under  twenty- one  or 

without  issue  follows  gift  of  estate  tail,  474. 
"AND "  not  read  "OR"  in  such  a  gift  over,  JSrownsword  v.  Edwards, 

Doe  v.  Jessep,  475,  478. 
"  OR  "  read  as  "  AND,"  in  gift  on  either  of  two  events,  with  gift  over 

if  either  one  or  the  other  fails,  479. 
so,  where  prior  gift  is  on  one  of  the  two  events,  480. 
to  suit  general  context,  ib. 
in  case  of  a  gift  to  A.  or  his  heirs,  481. 
in  case  of  gift  to  several  objects  alternatively,  ib. 
but  such  last  gifts  generally  read  as  substitutional,  482. 
whether  substitution  to  take  effect  at  testator's  death  or  at  a  sub- 
sequent period,  483,  ii.  710. 
gift  to  persons  surviving  an  event  or  the  children  of  such  as  are 

dead,  483. 

power  to  appoint  to  A.  or  B.,  where  no  appointment  made,  gift  is 
implied  to  A.  and  B.,  483. 
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"  AND  "  read  as  "  OR  "  to  suit  the  general  context,  483  et  seq. 

in  a  gift  to  a  class  and  such  of  them  as  should  be  living  at  a  par- 
ticular time,  48-4. 

in  a  power  to  A.  and  his  heirs  and  assigns,  ib. 

in  gift  to  grandchildren  and  issue  who  should  stand  in  equal  degree 
of  relationship,  ib. 

where  one  member  of  a  compound  sentence  would  be  superfluous 
unless  disjoined,  Day  v.  Day,  Kay,  703. 

in  gift  over  on  death  unmarried  and  without  issue,  485. 

in  favour  of  vesting  rather  than  of  divesting,  489,  ii.  40. 
"  unmarried,"  whether  it  means  "  never  having  been  married  "  or  un- 
married at  the  time,"  486,  487. 

to  be  construed  according  to  circumstances,  488. 

See  SUEVIVOE. 

CHARGE, 

when  extinguished  by  union  of  character  of  mortgagor  and  mortgagee, 

See  EXTINGUISHMENT. 

on  land,  when  could  be  made  by  unattested  codicil,  89. 
of  legacies,  extends  to  thoso  given  by  unattested  codicil,  ib. 
specific  and  exclusively  upon  land,  could  not  be  revoked  by  unattested 

codicil,  90. 
on  mixed  fund,  might  be  revoked  by  unattested  codicil  as  to  proportion 

on  personalty,  91. 

auxiliary,  on  land,  becomes  exclusive  by  a  disposition  of  the  entire  per- 
sonalty, ib. 

of  legacies  "  hereinafter"  given,  does  not  include  legacies  by  codicil,  89. 
on  an  estate,  not  affected  by  new  disposition  in  favour  of  another 

devisee,  162. 
on  devisee,  of  payment  of  gross  sum  enlarges  indefinite   devise  to  fee, 

ii.  248. 

future  or  contingent  has  same  effect,  ib. 
of  debts  to  be  paid  by  devisee,  who  is  also  executor,  has  same  effect, 

ii.249. 

does  not  enlarge  express  estate  for  life  or  in  tail,  ib. 
on  land  merely,  does  not  enlarge  indefinite  devise,  ib. 
of  annual  sum,  same  rules  hold  as  to,  ii.  250. 
OF  DEBTS. 

does  not  make  simple  contract  debts  carry  interest,  ii.  585. 

nor  revive  a  debt  barred  by  time,  ib. 

with  direction  to  pay  interest,   refers  to  such  debts   as    carry 

interest,  ib. 

on  realty,  prevents  their  being  barred  by  time,  ii.  585,  n. 
on  personalty,  has  no  such  effect,  ib. 
is  confined  to  testator's  own  debts,  ii.  603. 
OF  DEBTS  ON  REAL  ESTATE. 

entitles  all  creditors  by  simple  contract  as  well  as  by  specialty  to 
be  paid  thereout  pari  passu,  ii.  554. 
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but  does  not  enable  creditors  to  follow  the  land  in  the  hands  of  a 

purchaser  for  value,  ii,  554. 
includes  all  liabilities  by  which  the   personal  estate   is  bound, 

ii.  554,  n. 
mortgage  debts,  ib. 
damages  for  breach  of  covenant,  ib. 
sums  covenanted  to  be  bequeathed,  &c.,  &c.,  ib. 
but  not  debts  barred  by  statute,  ib. 

nor  charge  on  land  descended  to  testator  cum  onere,  ii.  603. 
not  restricted  to  debts  due  at  date  of  will  by  description 

"  which  the  testator  has  contracted,"  ii.  571. 
is  void,  if  mode  of  payment  directed  is  impracticable,  ii.  554,  n. 
Debts  of  another  person,  what  included,  ii.  554,  n. 

generally  without  interest,  ib. 
authorises  trustee  devisee  of  legal  estate  to  sell  for  payment, 

ii.  560,  n. 
but  not  an  executor  who  has  no  estate  at  law,  ib.  (but  see  now 

22  &  23  Viet.  c.  35,  ss.  14-18.) 

prevents  bar  by  lapse  of  time  subsequent  to  testator's    death, 
ii.  585,  n. 

T$y  what  terms  effected. 

"my  debts  and  legacies  first  deducted,  I  devise,"  &c.,  ii.  555. 
"  first  I  will  my  debts  shall  be  paid ;  also  I  devise,"  &c.  ib.  556. 
"as  to  my  worldly  estate  my  debts  being  first  satisfied,  I 

devise  the  same  as  follows,"  ii.  555. 

"imprimis  I  will  that  my  debts  be  paid,"  (though  certain 
specified  debts  were  directed  to  be  paid  out  of  the  first 
money  received),  ii.  555. 

"  my  debts  to  be  paid  out  of  my  estate,"  ii.  556. 
"after  payment  of  my  debts  and  legacies"  (followed  by  a 

devise  of  land)  ii.  557. 
simple  direction  that  debts  shall  be  paid,  the  will  containing 

a  devise  of  real  estate,  ii.  557,  560,  561. 
whatever  be  the  position  of  the  clause,  ii.  558  n.,  560,  561. 
and  without  such  words  as  "  in  the  first  place,"  ii.  558, 

559. 
and  although  there  be  no  devise  of  real  estate  in  the 

will,  semble,  ii.  561. 
and  notwithstanding  express  charge  on  residuary  personal 

estate,  ii.  562,  563. 

a  charge  of  specific  sums  on  particular  estates,  ii.  563. 
or  of  specific  debt  on  all  the  real  estate,  ib. 
or  of  a  charge  of  all  debts  on  specific  estates,  the 

will  not  being  clearly  contrary,  ii.  563,  564. 
by  direction  to  executor  to  pay  debts  where  he  is  also  devisee, 

ii.  566. 
although  he  renounce  probate,  ii.  566,  n. 
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although  he  be  devisee  on  express  trusts,  ii.  567. 
or  devisee  in  tail  only,  ii.  568. 

or  for  life,  semble,  ii.  568,  569. 
by  direction  to  executors  to  pay,  and  devise  to  one  of  them 

"subject  as  aforesaid,"  ii.  569,  570. 

by  devise  and  bequest  of  freehold,  copyhold,  and  leasehold 
estates,  and  the  residue  of  personal  estate  after  payment  of 
debts,  ii.  570. 
by  direction  that  produce  of  realty  shall  go  as  personalty,  and 

bequest  of  personalty  after  payment  of  debts,  ii.  571. 
By  what  terms  not  effected. 

by  general  direction  to  pay,  where  there  is  also  a  specific 

estate  expressly  charged,  ii.  562  ;  but  see  ii.  563,  564. 
by  direction  that  debts  shall  be  paid  by  the  executors,  ii.  564. 

unless  real  estate  is  devised  to  them,  ii.  566. 
by  direction  that  executors  shall  pay  debts  and  real  estate  is 

devised  to  one  of  them,  ii.  569. 

unless  devise  be  expressly  "subject  as  aforesaid,"  ii. 
569,  570. 

OF  LEGACIES  ON  REAL  ESTATE. 

By  what  terms  effected. 

by  the  same  that  will  charge  debts,  ii.  572,  574. 

by  bequest  of  legacies  followed  by  gift  of  real  and  personal 

estate  not  thereinbefore  disposed  of,  ib. 
by  bequest  of  legacies  followed  by  gift  of  residue  and  remainder 

of  real  and  personal  estate,  ii.  573. 
notwithstanding  previous  gift  of  real  estate  for  a  limited 

estate  or  of  specific  lands,  ii.  573,  574. 
By  ivhat  terms  not  effected. 

joining  devise  and  bequest  of  real  and  personal  estate  in  one 

gift,  ii.  575. 
Includes  annuities,  ii.  576. 

unless  they  are  distinguished  by  the  will,  ib. 

OP   DEBTS  AND   LEGACIES   ON   REAL  ESTATE. 

general,   does  not  charge  the  real    estate   specifically    devised, 

ii.  575,  576. 

but  only  lands  comprised  in  a  residuary  devise,  ib. 
ON  BENTS  AND  PROFITS,  construction  of,  ii.  576  et  seq. 

See  ASSETS — LAPSE — RENTS  AND  PROFITS. 
CHARITABLE  TRUST, 

yitiates  devise  of  legal  estate,  206. 

except  where  there  are  other  valid  trusts,  207. 
forms  exception  to  general  rules  as  to  resulting  trusts,  537. 
secret,  discovery  of,  may  be  compelled,  190,  212. 

or  proved  aliunde,  213. 

but  declared  by  separate  unattested  paper,  has  no  effect  on  devise,  ib. 
contra  if  devisee  promised  to  perform  trust,  ib. 
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CHA1UTY. 

what  is,  192—194. 

what  is  not,  194,  195. 

poor  need  not  be  objects  of,  193,  194. 

gift  for  private,  void,  194. 

bequest  to  keep  testator's  tomb  in  repair,  is  not,  ib, 

contra  if  tomb  be  for  family,  ib. 
bequest  for  specified  families,  is  not,  ib. 
object  must  be  public  in  its  nature,  ib. 
bequest  to  found  museum,  is  not,  ib. 

is  not  implied  from  the  character  of  the  legatee  or  devisee,  1 95. 
bequests  for,  and  for  other  indefinite  purposes,  void  in  toto,  196,  197. 
but  not  where  other  purpose  is  definite,  198,  199. 
policy  of  law  with  respect  to  gifts  to,  200. 
what  species  of  property  may  or  may  not  be  given  to,  201  et  seq. 

right  to  lay  chains,  201. 

money'secured  on  turnpike  tolls,  or  poor  rates,  ib. 

leaseholds  and  money  on  mortgage,  ib. 

judgment  debts,  202. 

money  secured  by  lien  on  land,  ib. 

as  to  shares  in  joint-stock  companies,  202,  203,  205, 
mining  companies,  204. 

railway  debentures,  205. 
scrip,  ib. 

tenants'  fixtures,  ib. 

money  to  arise  from  sale  of  leaseholds,  206. 

arrears  of  rent,  ib. 

growing  crops,  ib. 

proceeds  of  sale  of  land  held  on  trust  for  sale,  207. 

money  to  be  laid  out  in  land,  ib. 
charge  on  land  fails  pro  tanto,  206,  218. 
trust  for,  avoids  devise  of  legal  estate,  206,  207. 
devise  upon  condition  to  convey  to,  the  condition  void,  207. 
recommendation  to  purchase  land  for,  avoids  gift,  ib. 
where  an  option  to  purchase  land  or  not  for,  gift  good,  ib. 
direction  to  invest  on  mortgage  as  trustees  think  fit,  avoids  gift,  ib. 
where  purchase  of  land  the  ultimate  object,  gift  bad,  208. 
where  purchase  of  land  not  essential,  gift  good,  209. 

otherwise  bad,  210. 

legacy  for,  on  condition  that  another  provides  land,  void,  ib. 
legacy  for,   in  expectation  that  another  will  provide  land,   whether 

good,  211. 
legacy  for,  to  be  applied  in  building  on  land  already  devoted  to  charity, 

good,  ib. 
legacy  for,  to  be  applied  in  paying  off  incumbrance  on  lands  already 

devoted  to  charity,  bad,  ib. 

legacy  depending  for  mode  of  application  on  void  gift  to,  bad,  212. 
where  void  legacy  paid,  court  will  not  execute  trust,  ib. 
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contra  after  lapse  of  time,  L'  \'2. 
secret  trust  for,  discovery  of,  may  be  compelled,  212,  213. 

may  be  proved  aliimde,  213. 

effect  where  trust  declared  by  unattested  paper,  ib. 
assets  not  marshalled  for,  213,  214,  215. 
but  testator  may  marshal  his  own  assets,  215,  216. 
what  amounts  to  complete  direction  to  marshal,  216,  217. 
legacy  charged  on  land  as  auxiliary  fund  fails  to  extent  of  charge,  218. 
devise  to  college  for,  bad,  219,  220. 
what  devises  to  colleges  good,  ib. 
devise  of  land  to  college  good  in  equity  only,  220. 
gift  of  money  to  be  laid  out  in  land  in  Scotland  for,  good,  ib. 
devise  of  land  or  money  to  be  laid  out  in  lands  in  Ireland  for,  good, 

220,  221. 

devise  of  lands  in  Colonies  for,  good,  221. 
devise  of  lands  in  London  by  resident  freeman  for,  good,  ib. 
exceptions  by  statute  in  favour  of  particular  objects,  221,  222. 
power  given  by  statute  to  any  charity  corporation  to  take  and  hold,  &c. 

does  not  include  power  to  take  by  devise,  222. 
charitable  corporation  cannot  in  any  case  take  legal  estate,  222,  223. 
gifts  for,  not  void  for  uncertainty,  196,  223,  224,  347. 

but  applied  cy  pres,  223,  224. 
except  where  particular  objects  in  view,  224. 
when  administered  by  Crown  and  when  in  Chancery,  ib. 
legacy  to  charitable  corporation  will  be  paid  without  scheme,  22-5. 

contra  where  not  to  be  applied  as  part  of  the  general  funds  of  cor- 
poration, ib. 

legacy  for  foreign,  will  not  be  applied  by  court,  ib. 
cy  pres  doctrine  not  applied  to  gifts  void  under  9  Geo.  2,  225,  226. 
gift  over,  in  case  gift  for,  held  void,  is  good,  226. 
gifts  to,  form  exceptions  to  general  rules  as  to  resulting  trusts,  482. 

CHATTEL, 

interest  in  land,  resulting  to  heir  devolves  to  his  personal  representa- 
tives, 532,  and  see  293,  595. 
when  trustees  take,  before  stat.  1  Viet.  c.  26,  ii.  286. 

since  that  Act,  ii,  295. 

absolute  property  in,  by  what  words  given,  ii.  534. 
mode  of  limiting,  to  go  along  with  realty  as  far  as  law  will  allow, 
ii.  548. 

construction  which  is  put  upon  words  <c  as  far  as  law  will  allow" 

in  direct  bequest,  ii.  549. 

construction  of  same  words  in  executory  trust,  ib. 
rights  and  remedies  of  persons  successively  interested  in,  834,  835. 
See  EXECUTORY  DEVISE — ABSOLUTE  INTEREST. 

"  CHATTELS," 

carries  general  personal  estate,  715. 
whether  a  gift  of  " moneys"  will  carry,  736. 
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CHEQUES,  held  testamentary,  19. 

"  CHILD," 

when  a  word  of  limitation  giving  the  parent  an  estate  tail,  ii.  377. 
devise  to  one,  and  if  he  die  "  not  having  a  son,"  over,  held  an  estate 

tail,  ii.  377,  378. 
to  one  for  life,  remainder  "  to  such  son  as  he  shall  have,"  or  "  if  ho 

have  one,"  held  an  estate  tail,  ii.  378  et  seq. 
to  one,  and  if  he  should  leave  no  child,  with  context,  held  an  estate 

tail,  ii.  382. 
effect  on  the  word  "  child"  of  words  referring  to  a  failure  of  "  issue  " 

of  the  devisee,  ii.  383. 
.    held  to  qualify  a  devise  to  one  and  his  heirs,  so  as  to  reduce  it  to  an 

estate  tail,  ii.  384. 

whether  term  "  eldest  son"  or  "eldest  daughter"  a  word  of  limita- 
tion, ib. 

not  without  aid  from  context,  ii.  385. 

as,  by  a  subsequent  devise  clearly  in  tail,  expressed  to  be  "  in  like 
manner,"  ib. 

"  CHILDREN," 

when  used  as  a  word  of  limitation,  ii.  365. 

devise  to  one  and  his  "  children,"  he  having  none  at  time  of  devise,  is 
an  estate  tail  ( Wild's  case],  ib. 

Sir  E.  Sugden's  observations  on  the  rule,  ii.  366,  n. 
whether  the  date  of  the  will  or  of  the  testator's  death  is  the  period  to 

be  regarded,  ii.  367. 

if  there  are  any  children  at  the  time,  they  take  jointly  with  the  parent, 
semb.,  ii.  369. 
unless  the  parent  can  be  confined  to  a  life  interest,  the  inheritance 

going  to  the  children,  ib.,  370. 

or  it  appears  from  the  context  that  "children"  is  a  word  of  limita- 
tion, ii.  371. 

whether  or  not  same  rule  applicable  to  personal  bequests,  ii.  372. 
in  either  case  the  parent  takes  absolutely,  ii.  373. 
except  in  bequests  of  annuities  which,  without  words  of  limitation, 

endure  for  life  only,  ib. 
and  in  cases  where  parent  held  to  take  for  life,  with  remainder  to  the 

children,  ib.  et  seq. 
whether  simple  bequest  to  one  and  his  children  creates  such  interests, 

ii.  376. 

estate  tail  created  ly  devise  to  A.  and  his  children  in  succession,  ii.  377. 

for  life  with  remainder  to  his  children, 

and  so  on  to  their  children  for  ever,  ib. 

same  rules  applicable  to  devises  to  "sons"  or  "daughters,"  ii.  336, 

337. 
held  to  mean  "  issue,"  ii.  375. 

See  "  CHILD"—"  SON"— CHILDKEX. 
CHILDREN, 

whether  gift  to,  implied  in  gift  to  posthumous  children ,  506. 

VOL.    II.  3   F 
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gift  to,  not  implied  from  gift  over  on  death  without  leaving,  526—528. 
surrender  of  copyholds  supplied  in  favour  of,  632. 
gift  to,  does  not  include  grandchildren  or  other  remoter  offspring,  ii. 
135,  137. 
unless  upon  the  context,  used  synonymously  with   "  issue,"   ib. 

138,  383. 
or  unless  at  date  of  will  the  existence  of  a  child  was  impossible, 

semb.,  ii.  136. 
similar  rules  as  to  other  classes  of  relations,  as  nephews,  cousins,  &c., 

ii.  139,  140. 

includes  children  of  different  marriages,  ii.  140. 
gift  to,  by  designation,  what  is,  ii.  141,  142. 

"  now  living,"  or  "  living  at  the  death  of  A.,"  gifts  to,  held  to  be  gifts 
to  them  as  a  class,  ii.  142,  and  see  i.  242,  318. 

a  class  may  fluctuate  by  diminution  only,  ib.,  and  see  i.  318. 

WHEN   THE   CLASS  IS   TO   BE   ASCEKTATNED. 

1.  where  the  gift  is  immediate. 

children  living  at  testator's  death  entitled,  ii.  143. 
although  subject  to  contingent  gift  over,  ib. 
same  rule  as  to  issue  of  every  degree,  ib. 

2.  zvhere  gift  is  future. 
(a)  in  remainder. 

those  living  at  testator's  death  and  those  born  before  the  deter- 
mination of  the  prior  interest,  entitled,  ib. 
whether  prior  interest  beunder  same  will  or  pre-existing,  ib. 
and  children  need  not  survive  the  prior  interest,  ii.  144, 

164,  197. 
(&)  executory. 

all  born  before  the  event  are  entitled,  ii.  144. 
but  property  devised  or  bequeathed  subject  to  a  temporary 

charge  vests  in  children  living  at  testator's  death,  ib.  145. 
unless  the  general  fund  and  so  much  as  is  set  apart  for  the 

charge,  are  treated  in  the  will  as  distinct,  ii.  145. 
same  rules  applicable  to  gifts  to  any  class  of  relations,  ii.  146. 

and  to  gifts  by  appointment  under  a  power,  ii.  143,  n. 
gifts  to  other  classes  of  persons  are  confined  to  such  as  arc 
alive  at  testator's  death,  ib. 

3.  where  distribution  is  postponed. 

gift  to  (without  prior  interest),  distributable  at  a  given  age, 

vests  in  those  born  before  the  eldest  attains  that  age,  ii. 

146. 

so  if  the  period  of  distribution  be  marriage,  ii.  148. 
where  two  or  more  of  the  above  periods  occur  in  one  will,  the 

class  is  ascertained  at  the  latest,  ii.  146,  147. 
rule  not  altered  by  gift  of  maintenance  out  of,  or  clause  of 

survivorship  of,  children's  shares,  ii.  147. 
rule  excluding  children  born  after  the  eldest  attains  the  age 

not  to  be  extended,  ii.  148. 
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where  parents  take  a  prior  life  interest,  none  will  be  excluded 

by  the  rule,  ii.  148. 
the  rule  is  founded  on  convenience,  ib. 
where  one  period  of  distribution  and  vesting,  period  arriving  as 

to  eldest,  fixes  the  minimum  share  of  each,  ii.  148. 
rule  fixing  a  given  age  as  the  period  for  ascertaining  the  class, 

flexible,  ii.  149. 
how  far  choice  between  two  constructions  may  be  influenced 

by  the  consequences,  ii.  150. 

under  gift  of  pecuniary  legacies  to,  only  children  living  at 
testator's  death  entitled,  ib. 
rule  not  affected  by  prefixing  "all"  to  "  children,"   ii. 

151. 

nor  by  gift  over  in  default  of  issue  or  children,  ib.  164. 
construction  of  gift  to   when  youngest  attains  twenty-one, 

ii.  152. 
4.  ivhere  none  living  at  testator's  death. 

(a)  if    gift  be  immediate  all   afterwards  born  are  entitled, 

ii.  154. 
destination  of  income  till  birth  of  a  child,  ii.  1 55. 

children  for  the  time  being  take  whole  income, 

ii.  156. 

children  only  contingently  entitled  have  no  claim 
to  income,  semb.,  ii.  157. 

(b)  io?iere  limited  interest  precedes,  and  no  children  born  ivhen 

such  interest  expires,  legal  remainder  of  lands  fails,  ib. 
distinction  in  case  of  equitable  interests  and  personalty, 

ib.  et  seq.,  and  see  i.  239. 

executory  bequest  does  not  fail  for  want  of  an  object  at 
the  time  fixed,  if  such  object  afterwards  comes  into  esse, 
ii.  160  et  seq. 

except  on  special  context,  ii.  158,  163. 

5.  "  to  be  born11  or  "  to  be  begotten,"  includes  after-born  chil- 
dren, ii.  165. 
secus  in  case  of  pecuniary  legacies  to  each,  ii.  148. 

or  if  there  be  another  period  after  testator's  death  for 
ascertaining  the  class  (e.  g.  where  the  gift  is  future), 
ii.  167. 

children  previously  in  existence  not  excluded,  ii.  168. 
"  hereafter  to  be   born"  gift  to,  includes  those  born  before, 
ii.  168. 

intention  to  the  contrary  easily  collected  from  the  con- 
text, ii.  169. 
larger  class  may  be  entitled  to  maintenance  than  that  entitled 

to  the  fund,  ib.  n. 

"  "born"  or  "  begotten,"  gift  to,  includes  children  subsequently 
born  or  begotten,  ii.  170. 

secus  where  gift  is  to  children  "  now  living,"  ii.  171. 

3  P  2 
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"born"  at  a  given  time,  under  a  gift  to,  children  need  not 

outlive  the  time,  ii.  171. 
6.  en  venire,  are  considered  as  living,  ib. 
even  as  born,  ii.  172. 

same  rule  applicable  to  other  classes  of  relations,  ib. 

TAKING   BY   SUBSTITUTION   FOB  THEIR    PARENTS, 

whether  irnpliedly  subject  to  same  contingencies  as  their  parents, 
for  whom  they  are  substituted,  ii.  172  et  seq. 

MISTAKE   IN   NUMBER. 

when  number  erroneously  referred  to,  all  children  entitled,  for  the 
uncertainty  of  who  is  to  be  excluded,  ii.  178. 
whether  distinct  legacies  or  a  fund  divisible  among  the  lega- 
tees be  given,  ii.  179. 
and  whether  the  testator  be  cognisant  of  the  true  number  or 

not,  ii.  180. 

so  where  relative  number  of  sons  and  daughters  is  mistaken,  ib. 
but  if  stated  agree  with  actual  number  at  date  of  will,  after-born 

children  not  admitted,  ii.  181. 
bequest  to  "  seven  "  children,  viz.  (naming  only  six  out  of  eight), 

divisible  among  the  eight,  ib. 
but  where  no  uncertainty,  specified  number  only  entitled,  ib. 

PER  STIRPES    OR  PER  CAPITA. 

of  several  parents,  gift  to,  they  take  per  capita,  not  per  stirpes,  ib. 
so  of  a  gift  to  A.  and  the  children  of  B.,  ib. 

though  parents  described  by  their  relationship  to  testator,  ib. 
take    per  stirpes,  where  bequest  to  them  is  substitutional  for 
parents,  ii.  182. 

where  maintenance  during  minorities  is  per  stirpes,  ib. 
upon  slight  evidence  in  the  context,  ib. 
where  gift  is  to  several,  as  tenants  in  common  for  life,  with 

remainder  to  "  their  children,"  ii.  183. 
take  per  capita  if  parents  are  joint  tenants,  ii.  184. 
under  bequest  to  younger  sons  of  A.  and  B.,  A.  alone  having  such 

a  son,  that  son  entitled  to  the  whole,  ib. 
under  bequest  to  A.  and  B.'s  children,  A.,  and  not  his  children 

entitled,  semb.,  ii.  185. 
"of  my  cousin  A.  and  my  cousin  B.,"  bequest  to,  how  construed, 

ib.  and  n. 

tendency  to  read  it  as  a  bequest  to  children  of  A.  and  o/B.  ib. 
"  DIE  WITHOUT,"  read  without  leaving,  ib. 

"  die  without  having,"  read  without  having  had,  ii.  186. 

but  if  parent  take  for  life  only,  read  without  leaving,  semb., 

ii.  187. 
"  die  without  leaving,"  referred  to  time  of  death,  ib. 

except  where  estate  tail  created,  ib. 
or  held  to  mean  on  failure  of  preceding  gift,  ii.  187. 
said  of  husband  and  wife,  both  must  die,  ib. 
distinction  where  said  of  two,  not  husband  and  wife,  ii,  188. 
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"  YOUNGER,"  gifts  to  construction  of,  188. 

gifts  to  "first"  or  "  second"  sons,  how  construed,  ii.  200. 
See  "FIKST,  SECOND,"  &c,,  SONS—  YOUNGER   CHILDREN—  SUB- 
STITUTION. 

CHOSES  IN  ACTION, 

cannot  be  devised  away  from  executor,  under  1  Viet.  c.  26,  44. 
as  bonds  or  other  securities,  will  not  pass  under  gift,  of  property  in  a 
certain  place,  719,  n.  (v). 

CIVIL  LAW,  how  far  adopted  by  Courts  of  Equity  in  matters  relating  to 
bequests  of  personalty,  ii.  13,  38,  39,  43,  53. 

CLASS, 

gift  of  contingent  remainder  to,  how  operates,  239. 

difference  of  effect  between  gifts  of  legal  and  equitable  interests  to,  ib. 

gift  to,  of  equitable  interest,  which  may  comprise  objects  too  remote, 

void  as  to  all,  ib. 

what  constitutes  a  gift  to,  in  law,  242,  ii.  142. 
as  to  a  gift  to,  combined  with  designated  persons,  242. 
cy  pres  doctrine  applied  to  gift  to  some  only  of,  280. 
under  gift  to,  there  is  no  lapse  by  death  of  one  object,  317,  ii.  244, 

717,  757. 

whether  gift  to  executors  is  a  gift  to  a,  317,  and  n. 
of  persons  to  be  ascertained  in  testator's  lifetime,  under  gift  to,  no  lapse 

by  death  of  one,  318. 

whether  gift  to  next  of  kin  or  relations  is  a  gift  to,  319. 
gift  to  children  as  a,  whether  operated  upon  by  1  Viet.  c.  26,  s.  32, 

328. 
gift  to,  with  exception  of  unascertained  person,  good  to  the  whole  ^lass, 

and  exception  ineffectual,  342. 
may  fluctuate  by  diminution  only,  318,  ii.  142. 
gift  to  (not  being  a  class  of  relatives),  vests  in  those  only  born  at  testa- 

tor's death,  ii.  146. 

of  children,  ascertainable  at  a  future  period,  may  take  as  joint  tenants, 
ii.  208,  209. 

how  a  remainder  vests  in  them,  ii.  234. 
gift  to,  simply,  vests  in  such  as  survive  testator,  ii.  717,  757. 

as  joint  tenants,  ii.  234. 

in  gifts  over  on  death  of  any  members  of  a,  what  is  the  period  re- 
garded, ii.  717. 
See  APPOINTMENT  —  CHILDREN  —  JOINT  TENANCY—  PERPETUITY  — 

REMAINDERS. 
CODICIL, 

UNATTESTED, 

invalidity  of  disposition  by  will  by  reference  to,  86,  88. 
exception  in  case  of  charge  by  will  of  legacies  to  be  bequeathed 

by,  88,  89,  90. 
whether  exception  includes  legacies  primarily  charged  on  land,  90. 
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could  not  revoke  specific  charge  on  land,  90, 

might  revoke  pro  tanto  legacy  charged  on  mixed  fund,  91. 

might  withdraw  personalty  and  leave  legacy  solely  charged  on 

land,  ib. 
since  1  Viet,  does  not  come  under  term  codicil,  where  there  are 

other  duly  attested  codicils,  110. 
ATTESTED, 

where  refers  to  previous  unattested  will  so  as  to  set  it  up,  107, 

et  seq. 

effect  of,  where  refers  to  will,  but  not  to  unattested  codicil,  109. 
distinction  since  1  Viet.,  110. 

written  on  same  paper  as  unattested  will,  effect  of,  112,  113. 
GENERALLY, 

does  not  render  valid  alterations  in  a  will  if  it  does  not  notice 

them,  113. 

effect  upon,  of  destruction  of  will,  130. 
expressions  in,  construed  to  mean  same  as  in  will,  165. 

or  to  explain  expressions  in  will,  497. 

when  legacy  by,  is  upon  same  terms  as  legacy  by  will,  172,  et  seq. 
not  revoked,  because  other  codicils  only  are  referred  to  in  sub- 
sequent codicil,  175. 
ratified  by  ratification  of  will,  176. 
revival  by,  of  revoked  will,  ib. 
cannot  revive  will  destroyed,  177. 
reference  in,  to  destroyed  will  revokes  posterior  will,  176. 

See    ALTERATION  —  ATTESTATION — ' *  HEREINAFTER,  " —  RE- 

PUBLICATION — REVOCATION. 
COLLEGES, 

excepted  from  9  Geo.  2,  c.  36  .  .  201. 

whether  those  founded  since  9  Geo.  3,  c.  36,  are  also  excepted,  219. 
devise  to,  in  trust  for  other  charitable  objects  bad,  ib. 
legal  estate  cannot  be  given  to,  220. 
COLONIES,  not  within  9  Geo.  2,  c.  36 .  .  221. 
COMMON  (TENANCY  IN), 

what  words  will  create,  ii.  237,  238. 

created  by  any  word  importing  equal  or  unequal  division,  ib. 

notwithstanding  express  direction  of  joint  tenancy,  ii.  239. 
disposition  to  give  effect  to  slight  expressions  in  favour  of,  ii.  239. 
devise  to  A.  and  B.  and  the  survivor,  and  their  heirs  equally,  tenancy 

in  common  of  the  inheritance  only,  ii.  239,  700. 
not  destroyed  by  limitation  of  estate  or  interest  during  the  lives  of 

legatees  and  the  life  of  survivor,  ii.  240. 
words  creating,  overruled  by  gift  over  on  the  death  of  survivor,  ib. 

or  on  deaths  of  all  preceding  legatees,  ii.  241 . 

whether  in  such  case  joint  tenancy  or  implied  gift  to  survivor,  quaere, 
ii.  243. 

intention  to  create  one  or  the  other  must  be  clear,  ib. 
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Vfith  express  survivorship,  does  not  amount  to  a  joint  tenancy,  ii.  243. 
under  executory  trust  sometimes,  where  under  trust  executed  it  would 

be  joint,  ii.  236. 

gift  failing  in  part  by  death,  revocation,  &c.,  the  share  lapses,  ii.  244. 
secus  as  to  joint  tenants,  of  whom  survivors  take  the  whole,  ib., 

and  see  i.  316. 

created  by  gift  implied  from  power  of  distribution  or  selection,  ib. 
where  under  a  will  several  are  tenants  in  common  in  default  of  appoint- 
ment, and  one  dies  in  lifetime  of  donee,  yet  the  power  remains  over 
the  whole  subject,  ii.  245. 
secus  if  one  die  in  the  lifetime  of  the  donor,  ib. 
unless  the  objects  in  default  are  a  class  or  joint  tenants,  ib. 
notwithstanding  express  limitation  to  survivors,  ii.  700,  701. 
tenants  in  common  may  devise,  36. 

COMPENSATION,  or  forfeiture,  which  applies  in  case  of  election,  417. 
COMPUTATION  OF  TIME, 

within  which  a  condition  is  to  be  performed,  ii.  4,  8. 

See  ACCUMULATION — AGE — DAY. 
CONDITIONS, 

what  words  sufficient  to  create,  ii.  1. 

express  notice  must  be  given  of,  to  the  devisee  if  he  be  testator  s 

heir,  11,  13. 
condition  or  trust,  772,  ii.  7,  n. 

or  consideration,  ii.  1,  n. 
PRECEDENT,  what  words  create,  ii.  2 — 4. 
SUBSEQUENT,  what  words  create,  ii.  5 — 7. 
time  allowed  for  performance  of,  ii.  8. 
what  amounts  to  performance  of,  ii.  8,  n. 
imposed  on  tenant  in  tail,  barrable,  ii.  9. 

imperative  or  recommendatory,  quasre,  ib. 
on  tenant  for  life  may  be  enforced  by  injunction,  ib. 
BECOMING  IMPOSSIBLE,  in  case  of  real  estate,  if  precedent,  devise  fails, 
ii.  9. 

if  subsequent,  devise  is  absolute,  ii.  10. 

unless  there  be  a  gift  over  on  nonperformance,  ii,  10,  11. 
in  case  of  personal  estate,  whether  precedent  or  subsequent,  bequest 
generally  absolute,  ii.  13. 

legacy  charged  on  real  and  personal  estate  follows  the  rule  as 

to  each,  pro  tanto,  ib. 

ILLEGAL,  as  to  real   estate,  are  subject  to  same  rules  as  impossible 
conditions,  ii.  12. 

as  to  personal  estate,  are  subject  to  same  rules  as  impossible  con- 
ditions, ii.  13. 

except  in  case  of  malum  in  se,  when  the  gift  is  void,  ib. 
HEPUGNANT  to  the  estate  are  void,  ii.  14. 

as,  that  devisee  in  fee  shall  let  at  a  stated  rent,  ib. 
or  cultivate  in  given  manner,  ib.  ' 
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to  let  at  stated  rent  to  designated  individual,  good,  ii.  14. 

that  devisee  in  fee  shall  not  alien  or  charge,  or  alien  by  particular 

assurance,  void,  ii.  15. 
exempting  estate   in  fee  from  dower  and  other  legal  incidents, 

void,  ib. 
that  devisee  in  fee  shall  not  alien  to  I.  S.,  or  in  mortmain,  good, 

ii.  16. 

not  to  alien  to  any  but  I.  S.  void,  ii.  17. 
that  if  devisee  in  fee  have  not  disposed  of  estate  in  his  life  it  shall 

go  over,  void,  ii.  15. 

restraining  alienation  within  limited  period,  valid,  ii.  17. 
restraining  alienation  by  tenant  in  tail,  void,  ib. 
against  suffering  or  agreeing  to  suffer  recovery  by  him,  void,  ib. 
against  tortious  alienations,  good,  ib. 
determining  estate  tail,  as  if  tenant  in  tail  were  dead  (not  saying 

"  without  issue"),  effect  of,  ii.  18,  19. 
against  alienation  by  absolute  legatee,  void,  ii.  19. 
giving  fund  over,  unless  disposed  of  by  prior  legatee,  void,  ib. 
against  alienation  within  limited  time,  valid,  ib. 
excluding  right  of  creditors,  wnether  bequest  be  absolute  or  for 

life,  void,  ib. 
restraining  anticipation  by  married  woman  (see  SEPARATE  USE — 

ANTICIPATION),  good,  ii.  24. 
assignees  in  bankruptcy  or  insolvency  entitled  to  "  maintenance  " 

provided  for  bankrupt  or  insolvent,  notwithstanding  discretion 

in  trustees  of  fund,  ii.  25. 

unless  bankrupt  be  entitled    only  to  joint  enjoyment  with 

others,  ii.  26. 

or  unless  trustees  may  exclude  the  bankrupt,  ii.  27. 
life  interest  may  be  made  to  cease  on  bankruptcy  or  insolvency,  ib. 
against  alienation,  whether  it  includes  bankruptcy,  ii.  28.] 
attempt  at  alienation,  what  is  an  "  attempt,"  ii.  29,  n. 
distinction  between  voluntary  alienation,  and  alienation  by  opera- 
tion of  law,  ii.  28—32. 
taking  benefit  of  Insolvent  Debtors'  Act,  a  voluntary  alienation, 

ii.  31. 

effect  of  bankruptcy,  on  bankrupt's  own  petition,  ii.  31,  n. 
against  bankruptcy,  whether  it  applies  to  bankruptcy  occurring  in 

testator's  lifetime,  ii.  32. 
determining  life  interest  on  alienation  valid  without  gift  over, 

ii.  33. 
against  alienation  in  usual  terms  does  not  extend  to  arrears  of 

income,  ii.  28,  n. 

restraining  alienation  by  unmarried  tcoman,  is  void,  ii.  34,  35. 
but  becomes  operative  upon  subsequent  marriage,  ii.  37,  38. 
and  ceases  when  the  married  woman  becomes  discoverte,  ii.  35. 

IN  RESTRAINT   OF  MARRIAGE, 

distinction  whether  in  regard  to  real  or  personal  estate,  ii.  38. 


INDEX.  809 

CONDITIONS— (continued}. 

legacy  chargeable  on  realty  and  personalty,  follows  rules  applicable 
to  each  pro  tanto,  ii.  44. 

total,  void  though  accompanied  by  gift  over  both  as  to  per- 
sonalty, ii.  39. 
and  realty,  ii.  45. 

except  where  imposed    by  testator  on  his  own  widow, 
ii.  39. 
but  in  case  of  personal  bequests  this  is  only  in  ter- 

rorem,  unless  there  be  a  gift  over,  ii.  40. 
distinction  between,  and  limitation  during  celibacy,  ib. 
partial,  what  are  valid,  ii.  39. 

how  waived  by  testator,  ii.  45,  46. 
subsequent,  to  make  effectual,  gift  over  necessary,  ib. 
otherwise,  in  terrorem  only,  ib.,  40. 
residuary  bequest  not  equivalent  to  gift  over,  ii.  43. 

unless  the  will  contain  a  direction  that  legacy  shall 

fall  into  residue,  ib. 
nor  direction  that  legacy  shall  fall  into  fund  for  payment 

of  debts  where  no  debts,  ii.  43,  44. 

precedent,   to   marry  with  consent,   are  in   terrorem   only, 
unless — 

1st,  legatee  takes  an  alternative  provision  on  non-com- 
pliance, ii.  41. 
2ndly,   legatee  is  entitled  either  upon  performing   the 

condition,  or  upon  some  other  event,  ii.  42. 
3rdly,  where  the  condition  is  confined  to  legatee's  minority, 
ii.  ib. 

but  legatee  must  marry  before  claiming  legacy,  ii.  43. 
requiring  consent  to  marriage,  whether  broken  \>yjirst  marriage 
without  consent,  ii.  44. 

not  applicable  to  daughter  marrying  after  will,   but  a 
widow  at  testator's  death,  ii.  45. 

nor  to  daughter  marrying  after  will,  with  testator's 
consent,  ib. 
unless    gift  be  in  form  of   limitation  during 

celibacy,  ii.  46. 
consent  of  trustees  sometimes'presumed  from  their  silence, 

after  lapse  of  time,  ib. 
expressions  of  consent  construed  in  favour  of  legatee, 

ii.  47. 
to  marriage  with  A.,   no  consent  to  marriage  with  B. 

who  has  fraudulently  assumed  name  of  A.,  ib, 
when  refused  by  trustee  from  corrupt  motive  equity  will 

interfere,  556,  n.,  ii.  48. 
not  given  through  trustee's  neglect,  forfeiture  sometimes 

relieved  against,  ii.  50. 
once  given  cannot  be  retracted,  ii.  48. 
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unless  originally  conditional,  ib. 
of  all  the  trustees  is  necessary,  ib. 

but  not  that  of  a  renouncing  trustee,  ib. 
nor  the  representative  of  surviving  trustee,  ib. 
where  all  the  trustees  are  dead  or  have  renounced,  the 

gift  is  absolute,  ii.  49,  40,  n. 
except  (as  to  real  estate)  in  case  of  condition  precedent, 

ii,  49. 

of  survivors  of  several  is  not  sufficient,  ib. 
must  be  prior  to  marriage,  ib. 
gift  on  marriage  with  consent,  and  gift  over  on  marriage 

against,  "against"  read  "without,"  ii.  50. 
requiring  written  consent  must  be  strictly  complied  with,  ii.  46. 
TO  ASSUME  A  NAME,  whether  satisfied  by  voluntary  assumption,  ii.  50. 
REQUIRING  RESIDENCE,  means  personal  residence,  ii.  51. 
ineffectual  unless  definite  time  for  residence  limited,  ib. 
effect  of  compulsory  non-residence,  ii.  52. 
what  a  sufficient  personal  presence,  ib. 

NOT  TO  DISPUTE  THE  WILL,  annexed  to  bequest  of  personalty,  in  ter- 
rorem  only,  ii.  52. 

unless  there  be  a  gift  over,  ib. 
but  as  to  realty,  effectual  without  a  gift  over,  ib. 

NOT  TO  BECOME  A  NUN,  effectual  without  a  gift  over,  in  case  of  per- 
sonal estate,  ii.  53,  54. 
legatee  accepting  conditional  bequest  is  bound  to  observe  the  condition, 

ii.  54. 
CONDITIONAL  REVOCATION, 

under  Statute  of  Frauds,  126,  127. 

under  1  Yict.  c.  26,  133. 

doctrine  of,  does  not  apply  to  revocation  of  later  will  by  ineffectual 

attempt  to  revive  a  destroyed  will,  177. 
"  CONFIDING,"  effect  of  in  creating  a  trust,  363. 
CONFIRMATION  of  will  made  during  disability  is  necessary,  36. 
CONSENT,  as  to  bequests  on  marriage  with  (see  CONDITIONS),  ii.  41  et  seq. 
CONSEQUENCES, 

of  adopting  any  construction,  not  to  be  attended  to,  where  terms  are 

clear,  778. 

secus,  where  construction  otherwise  doubtful,  ii.  150,  671. 
or  the  consequence  would  be  intestacy,  806. 

how  far  considered  with  reference  to  perpetuity,  274,  n.  (n.)  ii.  134, 
542,  671. 

CONSTRUCTION  of  will, 

according  to  foreign  law,  how  ascertained,  6. 

original  will  may  be  looked  at  to  determine,  23. 
CONSTRUCTIVE  CONVERSION— See  CONVERSION. 
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CONSTRUCTIVE  TRUST,  legal  estate  in  lands  subject  to,  does  not  pass 
by  general  devise,  which  would  not  include  lands  held  on  direct  trust, 
semb.,  671. 

CONSUMABLE  ARTICLES, 

cannot  be  limited  in  succession  to  several  persons,  835. 

CONTINGENCY, 

words  seemingly  contingent  referred  to  determination  of  prior  interest, 
688  et  seq.,  799. 

devise  "from  and  after,"  "  when,"  so  construed,  765. 

prior  interest  need  not  be  for  benefit  of  ulterior  devisee  or  legatee, 
ib.,  805. 

devise  clearly  importing,  so  held,  notwithstanding  absurd  consequences, 
778. 

whether  confined  to  particular  estate  or  extended  to  a  series  of  limita- 
tions, 788. 

death  when  spoken  of  as,  how  construed,  ii.  703  et  seq. 
See  DEATH — MISCONCEPTION — VESTING. 

CONTINGENT  INTEREST, 

not  forfeited  where  felony  not  capital,  38,  n. 

nor  where  conditional  free  pardon  granted,  ib. 

undisposed  of  in  event  passed  by  residuary  devise  even  before  1  Viet. 

c.  26,  612. 
when  transmissible  to  representatives,  816,  817. 

CONTINGENT  REMAINDER, 

formerly  destructible  by  owner  of  preceding  freehold,  828. 

but  by  8  &  9  Viet.  c.  106,  s.  8,  they  are  made  independent  of  the  for- 
feiture, surrender  or  merger  of  the  preceding  freehold,  ib.,  233,  237, 
238. 

in  copyholds  fails  as  in  freehold,  except  by  destruction  of  particular 
estate,  237. 

CONTINGENT  WILL, 
may  be  made,  12. 

if  event  does  not  happen  will  not  be  proved,  ib. 
unless  will  recognised  by  some  act,  13. 
probate  of,  granted  where  event  in  suspense  at  testator's  death,  ib. 

CONTRACT, 

parol,  by  devisee  to  hold  upon  trust  enforced,  25  u.  (<?). 
for  sale  or  purchase,  effect  of,  on  prior  will,  45  et  seq. 

where  vendor  alone  bound,  ib.,  n. 

where  title  bad,  45,  46. 

liability  of  testator  under,  governs  rights  of  his  devisees,  48. 

testator  not  presumed  to  have  made  a  valid,  of  lands  conveyed  to 
him  after  date  of  will,  45,  n. 

where  there  is  an  option  to  complete  or  not,  50. 

when  will  revoked  by,  150. 
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CONTRACT— (continued). 

for  sale ;  how  far  ono  who  has  entered  into,  is  trustee  for  purchaser, 
668,  669. 
effect  of  upon  general  devise  in  will  of  vendor,  668,  670. 

where  purchase  money  paid  and  possession  given,  670,  671. 
See  OPTION. 

CONTRADICTION, 

between  clauses  in  will— See  REPUGNANCY,  and  442  et  seq. 

CONTRIBUTION, 

when  between  legatees  and  devisees  to  payment  of  debts,  ii.  591. 
where  there  is  a  mixed  fund  created  for  payment  of  debts,  ii.  592,  593, 
right  to,  does  not  affect  creditors,  ii.  595. 

See  ASSETS— EXONEEATION— MARSHALLING.    • 

CONVERSION, 

under  decree  for  sale,  effect  of,  152. 
power  in  an  Act  of  Parliament,  ib. 

general  doctrine  of,  549. 

whether  or  not  any,  is  determined  at  testator's  death,  595. 

money  directed  to  be  laid  out  in  land  considered  as  land  for  all  pur- 
poses, 550. 

bequest  of  money  liable  to  be  laid  out  in  land,  passed  land  afterwards 
purchased,  ib. 

land  directed  to,  sold,  considered  as  money  for  all  purposes,  ib. 

same  rule  applies  where  trust  for  conversion  and  reconversion,  551. 

what  words  sufficient  to  create,  ib. 

cases  where  money  has  been  held  to  be  converted,  551,  552. 

cases  where  held  not  to  be  converted,  553,  554. 

effect  of  option  as  to  investments,  551. 

effect  of  form  of  limitations,  553. 

doctrine  of,  as  regards  escheat,  554,  591. 

what  amounts  to  implied  trust  for,  554. 

directed  to  be  made  within  five  years,  may  be  made  after  five  years, 
555,  n. 

effect  of  trust  to  divide  land  into  shares,  554,  555. 

not  prevented  by  power  to  invest  in  meantime  on  security,  556. 

whether  any,  where  purchase  or  sale  is  to  be  made  with  consent,  ib. 

where  purchase  or  sale  is  to  be  made  on  request  only,  ib. 

where  the  trustees  have  a  discretion  and  decline  to  act,  556,  n. 

in  one  alternative  and  not  in  another,  558. 

may  take  place  quoad  a  particular  interest  only,  558,  n. 

effect  of  direction  to  purchase  land  in  particular  locality,  where  land 
cannot  be  obtained,  559,  n. 

mere  power  to  sell  does  not  work,  560. 

nature  of  property  may  depend  on  option  of  trustee,  ib. 

ELECTION  to  take  property  unconverted,  564. 
persons  absolutely  entitled  may  elect,  ib. 
infant,  lunatic,  feme  coverte,  incompetent  to  elect,  ib, 
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CONVERSION— (continued}. 

whether  can  be  made  by  parol,  565. 
what  amounts  to  election,  ib. 
levying  a  fine,  ib. 
changing  securities,  ib. 
demising  lands,  ib. 

bequeathing  as  personalty  monies  to  be  laid  out  in  land,  ib. 
taking  possession  of  deeds,  566. 
all  persons  interested  must  concur  in,  567. 
owner  of  undivided  share  cannot  elect,  ib. 
effect  where  person  bound  to  lay  out  money  in  land  becomes 

entitled  to  such  land,  566,  n. 
devise  of  land  subject  to  trust  for,  carries  the  proceeds,  568,    and 

see  550. 

gift  of  money  subject  to  trust  for,  carries  the  land,  ib. 
even  in  will,  not  within  1  Viet.  c.  26,  and  made  before  the  land  pur- 
chased, 550. 

husband  and  wife  may  assign  monies  to  arise  under  trust  for,  568. 
destination  of  property  under  trust  for,  may   depend  on  option   of 

trustee,  569. 

vesting  may  be  postponed  until,  ib.,  and  see  798,  799. 
but  in  the  meantime  the  enjoyment  of  the  unconverted  property  is  the 
same  as  if  converted,  570. 

AS   TO   PROPERTY   COMPRISED   IN  RESIDUARY    GIFTS, 

1.  where  there  is  a  trust  for, 

at  what  period  to  be  deemed  as  made,  570,  571. 
destination  of  income  until,  571. 

during  first  year,  ib. 

effect  of  direction  to  accumulate  until,  573.  / 

when  made  within  a  year,  destination  of  income  till,  574. 
where  can  be  but  is  not  made,  destination  of  income  till,  ib. 
where  cannot  be  made,  mode  of  dealing  with  income  till,  576. 
how  trustees    not   making  proper   investments    are    to  be 
charged,  575,  n. 

2.  ivJiere  there  is  no  trust  for, 

general  rule,  577,  581,  n. 
as  to  property  wasting  or  precarious,  578. 
what  expressions  prevent,  579. 
direction  to  repair,  580. 
to  let,  ib. 

to  renew  leases,  ib, 
to  convert  at  specific  period,  ib. 
power  to  sell,  ib. 

direction  not  to  sell  except  with  consent,  ib. 
discretion  given  to  sell  or  not,  ib. 
power  to  vary  securities,  581. 

intention  that  specific  items  shall  not  be  converted,  ib. 
gift  over  of  property  itself,  ib. 
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CONVERSION—  (continued}. 

what  expressions  do  not  prevent,  581,  582. 

direction  to  convert  specific  parts,  ib. 

to  convert  for  specified  purpose,  ib. 

direction  not  to  sell  under  a  certain  sum,  689. 
whether  gift  of  "rents"  prevents,  582. 
whether  enumeration  of  specific  items  prevents,  584,  585. 
effect  of  conversion  with  consent  of  tenant  for  life,  586. 

AS   TO   UNDISPOSED   OF  INTEREST   UNDER   TRUST   FOE, 

in  real  estate  belongs  to  heir,  586. 

heir  never  excluded  by  trust  for,  except  by  actual  gift  to  another,  ib. 

in  personal  estate  belongs  to  residuary  legatee  or  next  of  kin, 

ib.,  587. 

lapsed  share  of  proceeds  of  real  estate  devolves  to  heir,  588. 
also  share  illegally  disposed  of,  ib. 
proceeds  of  mixed  fund  not  disposed  of  devolve  proportion  ably  to 

heir  and  personal  representatives,  589. 
to  all  intents  cannot  be,  unless  expressly  directed  to  prevail,  as 

between  heir  and  next  of  kin,  590. 

direction  that  heir  shall  not  take  does  not  exclude  him,  ib. 
trust  for,  did  not  let  in  simple  contract  creditors,  591. 
proceeds  of,  do  not  fall  to  crown  in  default  of  heir,  ib. — See  ESCHEAT. 
will  not  pass  under  residuary  bequest  of  personalty  in  same 

will,  591,  592. 

what  expressions  will  carry,  593. 

how  affected  by  direction  to  be  considered  as  personalty,  ib. 
when  blended  with  personalty,  what  will  carry,  594. 
partial  interest  in,  goes  to  heir  as  personalty,  595,  and  see 

292,  532. 

otherwise  where  whole  becomes  undisposed  of,  595. 
even  though  sale  has  been  made  by  mistake,  ib. 
sum  excepted  out  of,  belongs  to  heir,  597,  604,  605  ;    compare 

320,  et  seq. 

but  sum  out  of,  given  on  contingency  belongs,  if  eventually 
undisposed  of,  to  devisee,  597,  and  see  322,  et  seq. 

given  to  incapable  objects,  to  whom  belongs,  ib.,  606,  607. 

when  lapsed,  to  whom  belongs,  598,  and  see  320. 

when  proceeds  of  realty  and  personalty  blended,  to  whom 

belongs,  602,  603,  605. 

when  void,  held  to  fall  into  residue,  603,  607,  608. 
rule  since  1  Yict.  c.  26,  609. 
whether  partial  interest  in  land  directed  to  be  bought  devolves  on 

next  of  kin  as  realty  or  personalty,  595,  596. 

is  the  only  mode  of  creating  blended  fund  for  payment  of  debts,  ii.  592 — 
594. 
See  ASSETS— ELECTION— ESCHEAT— HEIR— KIN— LAPSE. 

CONVEY, 

trust  or  direction  to,  is  not  necessarily  an  executory  trust,  ii.  327,  358. 


INDEX.  815 

CONVEYANCE,  right  to  set  aside  is  a  devisable  interest,  44. 

COPARCENERS, 
may  devise,  4 1 . 
devise  to,  broke  the  descent,  70. 

COPYHOLDS, 

power  of  feme  coverte  to  devise,  33,  n. 
could  not  formerly  be  devised,  except  by  custom,  50. 
not  within  statute  of  Hen.  8,  as  to  wills,  ib. 
must  have  been  surrendered  to  use  of  will,  ib. 

joint  tenant  of,  before  1  Yict.  c.  26,  could  sever  joint  tenancy  by 
will,  51. 
and  bar  freebench,  ib. 

secus  since  1  Yict.  c.  26,  51,  n. 

surrender  of,  to  use  of  will,  supplied  by  stat.  55  Geo.  3,  c,  192,  51. 
formal,  only  supplied,  ib. 
by  feme  covert  not  supplied,  ib. 
custom  not  to,  whether  good,  ib . 
equitable  interest  in,  devisable  without  surrender,  52, 
acquired  after  date  of  will,  did  not  pass  by,  ib. 

except  expressly  surrendered  to  use  of  will,  ib. 
passed  under  devise  of  manor,  though  acquired  by  the  lord  after  date 

of  his  will,  ib. 

devisee  or  surrenderee  of,  could  not  formerly  devise   before  admit- 
tance, 53. 

contra,  under  1  Yict.  c.  26,  54. 
heir  before  admittance  always  could  devise,  53. 
devise  of,  to  witness,  not  void  before  1  Yict.  c.  26,  67. 

contra  since,  68. 
Statute  of  Frauds  regulating  execution  of  wills  did  not  apply  to,  94. 

nor  to  equitable  interests  in,  ib. 
contingent  remainder  in,  when  fails,  237. 
devise  of,  not  extended  to  freeholds  by  parol  evidence,  387. 
effect  of  general  devise  by  mortgagee  or  trustee  of,  668. 
devise  of,  includes  customary  freeholds,  757. 
rule  in  Shelley' 's  case  applies  to,  ii.  308. 

effect  upon,  of  general  devise,  632,  et  seq. — See  GENERAL  DEVISE. 
are  assets  for  payment  of  debts  by  simple  contract,  ii.  553. 
See  SURRENDER. 

CORPORATIONS, 

devises  to,  void,  58. 

bequest  to,  by  incorrect  description,  when  void,  349. 
charitable,  when  empowered  by  Parliament  merely  to  "hold"  lands 
cannot  take  by  devise,  222. 
See  CHARITY. 

CORRECTION  of  words  clearly  erroneous  may  be  made  where  it  is  clear 
what  was  intended,  466. 
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COSTS 

of  suit  to  complete  conveyance,  where  caused  by  vendor's  will  made 

after  contract,  payable  by  vendor's  estate,  663,  n. 
contra  if  will  made  before  contract,  ib. 

"  COTTAGE,"  meaning  of  the  term,  742. 

»  COUSINS," 

gift  to,  includes  only  first  cousins,  ii.  140,  n. 
"  first,"  does  not  include  descendants  of  first  cousins,  ii.  139. 
"  second,"  does  not  include  first  cousin  once  removed,  ib. 
nor  vice  versa,  except  upon  the  context,  ib. 

"  first  and  second,"  gift  to,  includes  all  within  the  same  degree, 
ii.  140. 

COVENANT,  to  convey,  when  will  is  revoked  by,'  149. 

COVERTURE,  disability  of,  with  reference  to  testamentary  matters,  33 


See  FEME  COVEETE — HUSBAND  AND  WIFE — WIFE. 
CREDIBILITY  of  witnesses, 
under  29  Car.  2,  63—67,  82. 

period  at  which,  must  exist,  66,  n.  (s)  67. 
under  1  Viet.  c.  26,  68—69,  104,  105. 

as  affected  by  their  personal  qualifications,  82. 

CREDITORS, 

may  be  witnesses  to  the  will  of  their  debtor,  67 — 69. 
bequests  for  payment  of,  do  not  lapse,  314,  n. 
doctrine  of  election  not  extended  to,  423. 

bequest  to  A.  for  payment  of  his  debts  creates  no  trust  for,  373. 
surrender  of  copyholds  supplied  in  favour  of,  632,  635. 
See  ASSETS — CHARGE — CONDITIONS — DEBTS. 

CROSS-EXECUTORY  LIMITATIONS, 

distinction  between  implication  of,  and  of  cross-remainders,  ii.  528. 

result  of  the  cases  is  that  they  will  not  be  implied,  ii.  529  —532. 

no  distinction,  whether  gifts  to  devisees  vested  or  contingent,  ii.  533. 

CROSS-REMAINDERS, 

between  tenants  in  tail  what  expressions  raise,  ii.  510. 

by  gift  over  in  case  all  should  die  without  issue,  ii.  510,  511,  516, 

517,  519. 

where  there  is  gift  of  separate  property  to  each,  ii.  511,  512. 
alleged  distinction,  where  more  devisees  than  two,  ii,  511. 

excluded  the  application  of  doctrine  to  classes, 

ii.  512,  513. 

does  not  now  hold,  ii.  516 

express,  exclude  implied,  in  the  same  event,  ii.  513. 
but  not  in  a  different  event,  ib. 
nor  where  trust  executory,  ii.  514. 

raised  notwithstanding  previous  gift  to  several  "  respectively/'  ii. 
515,  519. 
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CROSS-REMAINDERS— (continued}. 

overruling  earlier  opinion,  ii.  514. 

raised  by  gift  over  in  default  of  such  issue,  ii.  522. 

estates  in  fee  cut  down  to  estates  tail  with  cross-remainders  by  gift 

over,  if  two  die  without  issue,  ib. 
cannot  be  raised  without  subsequent  words,  ib. 
raised  by  devise  to  several,  with  remainder  over,  ii.  524. 
whether  raised  by  devise  to  several  with  reversion  over,  ib. 
more  readily  raised  in  executory  trusts,  ii.  525. 
Between  several  stirpes,  ii.  518. 
Between  devisees  for  life,  ib. 

implication  of,  how  affected  by  1  Viet.  c.  26,  527,  n, 
CROWN, 

entitled  to  what,  as  bona  vocantia,  62,  531. 
when  entitled  in  right  of  an  alien,  60. 

in  what  cases  administration  of  charitable  funds  devolves  upon,  224. 
right  of,  to  personal  estate,  as  against  executors  where  no  next  of  kin, 
535,  n.  (z). 

See  CHAKITY — ESCHEAT — FOEFEITUKE. 
CURTESY, 

tenant  by,  not  bound  to  elect,  416. 

money  to  be  laid  out  in  land,  is  liable  to,  550. 

husband  entitled  to,  out  of  fee  determinable  by  executory  devise,  833. 

except  where  his  issue  never  could  have  inherited,  ib. 

CUSTOM, 

not  to  surrender  to  use  of  will,  whether  good,  51. 

not  presumed,  ib. 

CUSTOMARY  FREEHOLDS, 

alienable  by  surrender  and  admittance,  are  devisable,  52. 

Statute  of  Frauds  regulating  execution  of  wills  did  not  apply  to,  94. 

may  pass  under  devise  of  copyholds,  757. 

CUSTOMARY  LANDS, 

devised  to  "  heir,"  go  to  the  heir  at  common  law,  ii.  69,  n. 
See  BOROUGH-ENGLISH— GAVELKIND. 

CY  PRES,  doctrine  of, 

applied  to  charitable  gifts,  223,  224. 

except  where  particular  object  in  view,  224. 

when  disposal  of   gift  under,  devolves   on   the   Crown    or  the 

Court,  ib. 

gifts  void  under  9  Geo.  2,  c.  36,  not  applied,  225,  226. 
applied  to  limitations  contravening    rule    against   perpetuities,   278 
et  seq. 
may  be  applied  so  as  to  carry  estate  to  same  persons  in  different 

manner,  279. 

but  not  so  as  to  carry  estate  to  persons  not  mentioned,  280. 
may  be  applied  so  as  to  give  estate  tail  to  some  only  of  a  class, 

280,  281. 
VOL.  n,  3  a 
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CY  PRES— (continued). 

not  confined  to  first  set  of  limitations  requiring  modification,,  281. 

does  not  apply  to  personalty,  ib. 

nor  a  mixed  fund,  ib. 

nor  where  intention  is  clearly  only  to  create  successive  life  estates,  ib. 

nor  to  limitations  in  fee  to  children  of  unborn  persons,  281,  282. 


D. 

DATE  of  will,  where  not  same  as  day  of  execution,  298,  n. 
DAUGHTER,  where  used  as  a  word  of  limitation,  ii.  377,  see  "  CHILD." 

DAY,  fractions  of,  not  recognised,  39. 

See  AGE — ACCUMULATION — COMPUTATION. 

DEAF  person,  validity  of  will  of,  29. 

DEATH, 

under  given  age,  gift  over  on,  enlarged  indefinite  devise  to  fee,  ii.  251. 
GIFT  OVER  "!N  CASE  OF,"  SIMPLY,  refers 
1st,  where  prior  gift  is  immediate , 

to  death  of  prior  legatee  in  testator's  lifetime,  ii.  703,  701,  707. 
unless  intention  evinced  to  give  prior  legatee  a  life  interest 
only,  ii.  704. 

as  by  another  gift  to  a  person,  whose  death  is  spoken  of, 

"  to  be  at  his  own  disposal,"  ii.  704. 
by  evidence  that  ulterior  legatee  is  to  take  some  benefit 

in  all  events,  ii.  705. 
but  not  by  circumstance  that  ulterior  legatees  are  children 

of  prior  legatee,  ii.  706,  707. 
or  that  the  gift  over  confers  limited  interests,    with 

remainders,  ii.  707. 
or  testator  speaks  of  the  death  in  question  happening  in 

his  widow's  lifetime,  ii.  707. 
2ndly,  where  prior  gift  is  future, 
to  death  before  period  of  distribution,  ii.  707. 

whether  distribution  deferred  by  reason  of  a  prior  gift  for 
life,  ii.  708. 

or  by  postponement  of  vesting,  ib. 
or  by  express  postponement  of  payment,  ib. 
whether  prior  legatee  die  before  or  after  testator,  ii.  709. 
same  words  referring  to  immediate  and  future  gifts  construed 

distributively,  ii.  708,  709. 
held  to  refer  to  testator's  death,  by  force  of  reason  assigned  for  the 

bequest,  ii.  709. 

where  majority  appears  to  be  time  contemplated  for  payment,  gift 
over  referred  to  that  time  in  preference  to  death  of  tenant  for 
life,  ii.  747. 
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DEATH—  (continued). 

same  rules  where  "or"  is  Used  instead  of  "in  case  of  death," 

ii.  710. 

3rdly,  where  prior  gift  is  for  life  only, 
to  death  at  any  time,  ii.  710. 

so  where  income  only  is  first  given,  ib. 

or  where,  under  old  law,  land  is  devised  indefinitely,  ii.  711, 

712. 
after  estate  tail,  words  "without  issue"  supplied,  ii.  712. 

GIFT  OVEB  IN  CASE  OF,  COUPLED  WITH  A  CONTINGENCY, 

1st,  whether  prior  gift  immediate  or  future , 

operates  in  favour  of  ulterior  legatee,  where  event  happens  in 

testator's  lifetime,  ii.  713,  714. 
same  construction  holds,  where  gift  over  is  of  deceased  legatee's 

share,  ii.  715,  716. 
in  such  case,  prior  legatee  need  not  have  had  a  vested  interest, 

ii.  716. 

whether  the  construction  holds,  where  prior  gift  is  to  a  class, 
ii.  717. 

it  cannot,  where  prior  gift  is  to  such  of  the  class  as  survive 

testator,  ii.  718. 
secus,  where  payment  is  immediate,  and  gift  over  before 

share  is  "  payable,"  ii.  719. 
whether  gift  over  to  children  more  favourably  construed 

than  gift  over  to  stranger,  ib. 

does  not  operate  in  favour  of  personal  representatives  (ulterior 
legatee),  where  the  event  happens  in  testator's  lifetime,  ib. 
whether  the  contingency,  coupled  with  death,  be  express 

or  implied,  ii.  720. 

unless  prior  gift  be  immediate,  ii.  720,  721. 
of  interest  of  married  woman,  to  her  next  of  kin,  is  a  gift  to 

them  by  purchase,  ii.  721,  722. 

does  not  entitle  children  of  objects  (members  of  a  class]  dead 
at  date  of  will,  under  clause' of  substitution,  ii.  722,  724. 
secus,  as  to  children  of  objects  dying  after  will,  before 

testator's  death,  ii.  724,  725. 

entitles  children  of  objects  dead  at  date  of  will,  if  they 
claim  by  original  gift,  ii.  726. 
and  even  under  a  clause  of  substitution,  upon  context, 

ii.  727,  728. 

entitles  under  clause  of  substitution,  children  of  personse 
designatse  dead  at  date  of  will,  ii.  729. 

unless  primary  gift  be  to  such  as  are  then  living,  ib. 
2ndly,  where  prior  gift  is  immediate, 

operates  in  case  of  event  happening  after  death  of  testator, 
ii.  730—732. 

unless  following  absolute  gift,  there  are  alternative  gifts 
over,  comprising  every  possible  event,  ii.  732,  733. 
but  where  prior   interest  is    indefinite  or  for  life 

3  a  2 
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only,  alternative  gifts  over  form  no  exception  to 
the  rule,  ii.  734. 
or  unless  restricted  by  context  to  death  in  testator's 

lifetime,  ii.  735. 

tendency  to  limit  the  contingency  to  certain  period,  ib. 
3rdly,  inhere  the  prior  gift  is  future, 

confined  to  death  before  the  determination  of  the  preceding 
interest,  ii.  736. 

or  before  period  fixed  for  distribution,  ii.  737,  738. 
same  rules  applicable  to  real  as  to  personal  estate,  ii.  739. 

(I  FT  OVER  ON  DEATH  BEFORE  LEGACY  IS  "  PAYABLE," 

following  bequest  to   children  at  majority  or   marriage,   after  a 
previous  lift  estate, 

generally  referred  to  death  before  twenty- one,   ii.   739 

et  seq. 
although  legatee  for  life  die  during  minority,  of  the  child, 

ii.  743. 
distinction   between    marriage    settlements    and   wills, 

ii.  739,  740. 
tut  referred  to  death  of  tenant  for  life, 

where  gift  is  simple,  without  reference  to  majority  or  marriage, 

ii.  743.  " 

where  although  payment  is  directed  at  majority  or  marriage, 
legacy  does  not  vest  till  death  of  tenant  for  life,  ib. 

or  is  defeasible  by  death  before  the  tenant  for  life,  ib. 
where  majority  or  marriage  and  time  at  which  legacy  is  made 

payable  are  distinguished,  ii.  743,  744. 
following  immediate  gift, 

if  a  time  be  named  for  payment,  refers  to  that  time,  ii.  744. 
if  no  time  named  refers  to  death  of  testator,  ib. 
similar  construction  where  gift  over  before  legatee, 
is  entitled  in  possession,  ii.  742. 
is  entitled  to  the  receipt,  ii.  744. 
receives  his  legacy,  semb.,  ii.  745. 
gift  over  before  legatee  in  remainder  is  entitled, 
referred  to  testator's  death,  ii.  746. 

GIFT  OVER  ON  DEATH    "  WITHOUT   HAVING  CHILDREN,"  read  "  Without 

having  ever  had,"  ii.  186. 
distinction,  where  only  life- interest  given  to  the  parent,  ib. 

GIFT   OVER  ON  DEATH  WITHOUT    "  LEAVING   CHILDREN,"  held,  leaving 

at  the  time  of  death,  ii.  187. 

said  of  two  persons,  husband  and  wife,  both  must  so  die,  ib. 

distinction  where  they  are  not  husband  and  wife,  ii.  188. 
sometimes  creates  an  estate  tail,  ii.  187. 
or  means  only  on  failure  of  preceding  gift,  ib. 
when  read  as  without  having  children,  ii.  747,  748. 

not  where  prior  gift  is  contingent  till  parent's  death,  ii.  749. 

but  if  one  survive,  all  may  take,  ii.  750. 
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GIFT  OVER  ON  DEATH  "  WITHOUT  CHILDREN,"  read  "  without  children 
at  time  of  death,"  ii.  185. 
See  DIE  WITHOUT  ISSUE— ENTITLED— LEAVING— PAYABLE. 

DEBENTURES, 

railway,  when  within  the  Act  9  Geo.  2  (Charities),  205. 
meaning  of,  or  what  included  in,  731  n. 

DEBT,  bequest  of,  to  debtor,  whether  lapses  by  his  death,  314,  n. 

DEBTS, 

bequest  of,  includes  money  at  banker's,  730,  n. 

charge  of,  on  land  by  unattested  codicil,  88. 

devise  after  payment  of,  gives  a  vested  interest,  subject  to  charge,  778. 

legacy  payable  after  payment  of,  whether  vested  or  contingent,  797. 

in  case  of  a  general  devise  for  payment  of,  if  freeholds  insufficient, 

surrender  of  copyholds  supplied  under  old  law,  632. 
By  SPECIALTY, 

in  which  the  heirs  are  bound, 

payable  out  of  descended  land,  ii.  552. 
out  of  devised  land,  ib. 

of  every  tenure,  ii.  553. 
and  whether  debtor  leave  an  heir  or  not,  ib. 
in  priority  to  debts  by  specialty  in  which  heirs  are  not 

bound,  and  to  simple  contract  debts,  ii.  553. 
but  this  priority  does  not  obtain  under  a  charge  contained 

in  the  will,  ii.  554. 
and  must  be  relinquished  if  they  come  upon  equitable 

assets,  ii.  585. 
BY  SPECIALTY,  in  which  the  heirs  are  not  bound,  and 

BY  SIMPLE  CONTRACT, 

payable  out  of  real  estate  of  every  tenure,  ii.  553. 
after  debts  by  specialty  binding  the  heir,  ib. 
by  what  words  charged  on  real  estate,  ii.  552  et  seq.  (see  CHARGE). 
charge  of,  authorises  trustees  of  legal  estate  to  sell,  ii.  560,  n. 
but  not  executors  who  have  no  estate,  ib. 

AND  LEGACIES,  under  charge  of,  purchaser  need  not  see  to  payment  of 
the  legacies,  ii.  554. 

or  even  of  annuities,  ib. 

charge  of,  includes  all  liabilities  to  which  the  personal  estate  is  liable, 
ii.  554,  n. 
See  ASSETS— CHARGE— CODICIL— EXONERATION— FEE. 

DECLARATIONS  of  testator's  intention,  when  admissible,  399,  400. 
See  PAROL  EVIDENCE. 

DECREE  for  sale,  how  far  revokes  will,  152. 

DEED,  held  testamentary,  15— 17,  18,  20. 

See  ELECTION  TO  TAKE  PROPERTY  UNCONVERTED, 
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DEFAULT  OF  ISSUE,  gift  over  in, 
PERSONALTY, 

following  gift  to  class  of  issue,  refers  to  failure  of  gift  to  that  class, 

ii.  425. 
except  where  interpreted  to  mean  dying  without  issue  at  death, 

the  prior  gift  being  to  children,  ii.  426,  427. 
contra  where  the  prior  gift  is  to  issue,  ii.  427,  428. 
statement  of  the  doctrine  by  Lord  Cottenham,  ii.  429. 
REALTY, 

following  devise  to  any  class  of  issue,  in  fee  or  tail,  refers  to 

failure  of  gift  to  that  class,  ii.  434,  435. 
following  a  devise   to  issue    who  shall  attain  a  certain  age  not 

referential,  ii.  441—444. 
following  devise  to  1st,  2nd,  &c.,   down  to  6th  sou,  held  not 

referential,  ii.  445. 

following  devise  to  one  son  only,  for  life  or  in  tail,  not  referential, 
ii.  446. 

in  these  cases,  estate  tail  in  remainder  implied  in  the  an- 
cestor, ib. 
following  a  devise  to  a  class  of  issue  for  life  creates  either 

(1)  immediate  estate  tail  in  ancestor,  ii.  449. 
or  (2)  estate  tail  in  ancestor  expectant  on  estates  for  life  in  issue, 

ii.  450,  452,  453. 

effect  in  raising  an  estate  tail,  ii.  340,  401,  413. 
devise  of  reversion  in  case  of,  whether  refers  to  failure  of  prior 

subsisting  estates,  ii.  464  et  seq. 
of  the  issue,  as  well  as  of  issue  of  ancestor,  following  devise  in  fee  to 

the  issue,  cuts  them  down  to  estate  tail,  ii.  441. 
ivhere  no  previous  gift  to  issue,  or  no  previous  gift  in  part, 

raises  estate  tail  by  implication  in  ancestor  to  whom  previous  estate 

is  limited,  ii.  448. 

confers  no  estate  by  implication  on  the  issue  themselves,  527. 
Summary  of  the  cases,  ii.  457. 

SINCE  1  VICT.  c.  26,  s.  29,  referential  construction  still  admissible, 
ii.  469. 

effect  of  rejecting  such  construction,  ib. 
See  DIE  WITHOUT  ISSUE/ 

DlE  WITHOUT  SUCH  ISSUE. 
DEFAULT  OP  SUCH  ISSUE. 

DlE  WITHOUT  LEAVING  ISSUE. 

FAILUEE  OF  ISSUE. 

DEFAULT  OF  SUCH  ISSUE,  gift  over  in, 
PEESONALTY, 

following  a  gift  to  any  class  of  issue  refers  to  failure  of  that  class, 

ii.  430,  546, 
REALTY, 

following  a  gift  to  any  class  of  issue  for  life  or  in  tail  refers  to 
failure  of  estates  limited  to  that  class,  ii.  431. 
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following  gift  to  any  class  of  issue  in  fee  refers  to  failure  of  class 

coming  into  existence,  ii.  431,  n. 

following  a  devise  to  single  child,  refers  to  failure  of  estate  to  that 
child,  ii.  434. 
to  first  and  others  sons  and  their  heirs,  refers  to  failure  of  such 

heirs  (of  the  body),  ii.  432. 
introducing  gift  over  raises  cross-remainders,  ii.  521,  522. 

DEMONSTRATIVE  LEGACY,  217. 

DENIZATION,  effect  of,  63—65. 

"  DESCEND."     See  Jenkins  v.  Lord  Clinton,  26  Beav.  108. 

"  DESCENDANTS," 

includes  issue  of  every  degree,  ii.  88. 

take  per  capita,  unless  context  shew  they  are  to  take  per  stirpes,  ii.  89. 
bequest  to  "  relations  by  lineal  descent,"  how  construed,  ii.  88. 
"  eldest  male  lineal  descendant,"  ii.  62. 

DESCENT,  line  of,  cannot  be  qualified  except  by  entail,  ii.  298,  n. 
"  relations  by  lineal,"  gift  to,  how  construed,  ii.  88. 

DESCRIPTION, 

parol  evidence  admitted  to  explain  what  is  comprised  in,  396. 

when  parts  of  a,  may  be  rejected,  746  et  seq. 

bywords,  "house,"  "farm,"  "estate,"  &c.,  favours  rejection  of  in- 
consistent terms  of  tenure,  ib. 
of  occupancy,  746 — 748. 
of  locality,  748. 

where  one  part  makes  another  part  restrictive  by  contradistinction,  750. 

where  property  not  described  as  a  whole,   no  part  of  description  to  be 
rejected,  751. 

applied  to  subject  not  strictly  answering  it,  where  none  more  appro- 
priate, 753. 

devise  of  lands  in  one  county  not  applied  to  lands  in  another  county, 
754. 

effect  where  it  applies  to  property  belonging  to  another  person,  755. 

DESTRUCTION  OF  WILL, 
BEFORE  1  YICT.  c.  26. 

revocation  by,  121. 

mere  attempt  at,  ineffectual,  123. 

partial,  effect  of,  125. 

of  one  of  two  duplicate  wills,  effect  of,  128,  129. 

of  will  without  codicil,  effect  of,  on  codicil,  130,  131. 
SINCE  1  YICT.  c.  26. 

what  is,  131  et  seq. 

must  be  in  presence  and  by  direction  of  testator,  136. 

where  unauthorised,  contents  may  be  proved  aliunde,  ib. 

once  completed,  whether  will  can  be  revived,  176,  177. 
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DESTRUCTION  OF 

reference  by  codicil  to  destroyed  will  revokes  posterior  will,  ib. 

See  REVOCATION. 
of  contingent  remainders,  see  CONTINGENT  REMAINDEB. 

DEVISABLE, 

what  is,  40  et  seq. 

what  will  descend  to  heir,  40. 

what  will  descend  to  heir  of  ancestor,  ib.,  n. 

joint  estate,  ib. 

estate  in  common,  41. 

estate  in  coparcenery,  ib. 

executory  interest,  ib. 

transmissible  interests,  42. 

rights  of  action,  43. 

rights  of  entry,  ib.,  44. 

freeholds  acquired  after  date  of  will,  44. 

equitable  interests,  45. 

interest  acquired  by  preclosure  after  date  of  will,  ib. 

in  case  of  copyholds,  ib.,  n. 
interest  under  contract  for  purchase,  45,  46,  47. 

when  testator  bound  and  vendor  not,  48,  49,  50. 

where  there  is  an  option  to  purchase,  50. 
copyholds,  50,  51. 

acquired  after  date  of  will,  52,  54. 
equitable  interest  in,  52. 
customary  freeholds,  ib. 
right  of  unadmitted  devisee  of  copyholds  before  1  Viet.  c.  26  .  .  53. 

since  1  Viet.  c.  26  .  .  54. 

right  of  unadmitted  heir  of  copyholds,  53,  54. 
chattel  interests,  54,  55. 
freeholds  pur  autre  vie,  55,  56. 

when  limited  to  heir  of  body,  56,  57. 

"  DEVISE,"  effect  of  use  of  word,  in  determining  whether  real  estate 
is  included,  702,  n.  (&). 

DEVISE,  who  may,  27  et  seq. 

persons  having  sole  estate,  27,  40. 
femes  covertes,  27,  33,  34. 

where  husband  transported,  35. 
an  alien,  ib. 
a  felon  convict,  35,  36. 
infants,  27,  29,  33,  n. 
lunatics,  27,  29,  30. 
idiots,  27. 
deaf  persons,  29. 
blind  persons,  29. 
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DEVISE— (continued}. 
aliens,  37. 
traitors,  37,  38. 
felons,  ib. 

DEVISEES,  who  may  be, 
corporations,  58. 

when  constituted  trustees,  59. 
aliens,  59,  60. 

witness  to  the  will,  65,  66, 67. 
witness  to  codicil  to  will,  68,  69. 
husband  or  wife  of  witness,  ib. 
heir  before  3  &  4  Will.  4,  c.  106  .  .  69. 

since  3  &  4  Will.  4,  c.  106  .  .  69,  70. 
infants,  70. 
femes  covertes,  70,  71. 

«  DEVOLVE."     See  19  Beav.  476. 

«  DIE  WITHOUT  CHILDREN."    See  CHILDREN. 

"  DIE  IN  THE  LIFETIME  OF  A.  AND  B."  construction  of,  480,  n. 

DIE  WITHOUT  ISSUE, 
BEFORE  1  VICT.  c.  26. 

refers  to  indefinite  failure  of  issue,  whether  applied  to  realty  or 

personalty,  ii.  472. 

exception,   where  testator  haying  no  issue  devises  property  on 
failure  of  issue  of  himself,  ii.  475,  479. 

where  power  of  appointment  precedes,  implying  a  gift 

to  issue  of  donee  living  at  his  decease,  ii.  503,  504. 
Restrained  to  mean  die  without  issue  at  death. 
1.  Realty. 

die  without  issue  living  at  the  time  of  death,  ii.  484. 

die  without  issue  and  under  twenty-one,  ii.  481. 

or  under  or  over  any  particular  age,  ib. 

or  coupled  with  any  other  contingency,  personal  to  first 

taker,  ii.  481,  482. 

not  by  gift  over  in  case  issue  die  under  given  age,  ii.  482. 
effect,  where  joined  with  collateral  event,  as  death  without 
issue  in  lifetime  of  A.,  ii.  483. 

different  constructions  in  such  case,  ib. 
by  charge  of  legacies  to  be  paid  on  death,  ii.  485,  486. 
by  charge  of  legacies  to  be  at  the  disposal  of  the  prior 

devisee,  ii.  489,  490  ;  but  see  ii.  506. 
by  nature  of  class  to  take  under  gift  over,  ii.  487, 
by  gift  over  to  persons  then  surviving,  ib. 
by  all  the  gifts  over  being  for  life,  ii.  488. 
by  gift  over  "  on"  decease,  ii.  491,  492. 
"at"  decease,  ii.  492. 
not  by  gift  over  "  after  "  decease,  ib. 
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distinction  where  prior  devise  is  in  fee  simple,  ii.  493,  494. 

or  for  life  only,  ii.  494,  495. 

introducing  gift  over,  raises  cross-remainders,  ii.  521,  622. : 
2.  Personalty. 

die  without  issue,  and  under  twenty-one,  ii.  496» 

by  gift  "after"  decease,  ii.  497. 

not  by  gift  "  after  him,"  ii.  498. 

by  gift  " at"  or  " on"  his  decease,  ii.  499. 

word  "then"  interposed  between  limitations  has  no  effect,  ib. 

where  gift  over  involves  a  personal  trust,  ib. 

where  gift  over  is  to  survivors,  ii.  500. 

except  where  words  of  limitation  added  to  gift  to  survivors, 

ii.  501. 
not  where  gift  over  to  persons  surviving  the  person  whose 

failure  of  issue  is  referred  to,  ii.  502,  503. 
SINCE  1  YICT.  c.  26, 

restrained,  in  all  cases,  to  mean  die  without  issue  at  death,  ii.  507. 
but  act  does  not  apply  to  expression  "die  without  heirs,"  or  "heirs 

of  the  body,"  ib. 

construction  is  not  altered  where  die  without  issue  would  not 
previously  have  been  taken  indefinitely,  ii.  508. 

DIE  WITHOUT  HAVING  ANY  CHILD,  gift  over  upon,  good,  ii.  542. 
See  DEATH. 

DIE  WITHOUT  LEAVING  ISSUE,  gift  over  if  ancestor, 

following  devise  to  any  class  of  issue  in  fee  refers  to  failure  of  that  class, 

ii.  437,  439. 
where  not  simply  so  referable,  refers  to  failure  of  issue  of  every  degree 

at  death,  ii.  440. 
applied  to  realty  refers  to  indefinite  failure  of  issue  in  wills  before 

1  Viet.,  ii.  473. 

applied  to  personalty,  refers  to  failure  of  issue  at  death,  ib. 
applied  to  both  comprised  in  one  devise,  indefinite  as  to  real,  restricted 

as  to  personal  estate,  ii.  473,  474. 
when  word  "  leaving  "  supplied,  i.  457,  ii.  474. 
applied  to  realty  restrained  by  addition  of  the  words  "  behind  him," 

ii.  485. 
See  DEATH — DEFAULT  OF  ISSUE. 

DISABILITY,  will  made  under,  not  good,  unless  confirmed  after  disability 
removed,  36,  37. 

DISCRETION, 

as  to  investments,  effect  of  trustees'  refusal  to  exercise,  578,  n. 
confided  to  trustee,  not  exercisable  by  his  devisee,  673. 

nor  by  the  Court,  Re  Coe,  4  K.  &  J.,  199. 
in  trustees  as  to  mode  of  applying  trust-money,  how  far  efficient  in  case 

of  bankruptcy,  ii.  26,  27. 
devise  to  A.  to  be  at  his,  gives  fee,  ii.  254. 
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"  DISPOSAL"— See  ABSOLUTE  INTEREST. 

DISSEISIN, 

will  made  during,  invalid,  43. 
when  works  a  revocation  of  will,  139. 

DISSENTING  CHAPEL,  bequest  for,  190. 

DISTRIBUTION,  effect  of  words  of, 

when  superadded  to  devise  in  remainder  to  heirs  of  body,  ii.  338 
et  seq. 

to  gift  to  A.  and  his  issue,  ii.  390. 

to  devise  in  remainder  to  issue,  ii.  403  et  seq. 

to  bequest  in  remainder  of  personalty  to  heirs  of 

body,  ii.  535. 
See  ABSOLUTE  INTEREST — ESTATE  TAIL. 

DIVESTING, 

of  previously  vested  gift,  requires  clear  terms,  784,  ii.  532. 
devise  not  divested  by  contingent  clause,  which  fails,  785,  823. 

DOMICIL, 

does  not  affect  devolution  of  lands,  2. 
how  affects  legacy  duty,  2,  n. 

probate  duty,  3,  n. 
regulates  devolution  of  moveables,  3. 

validity  and  construction  of  will  of  moveables,  4,  5. 

even  where  probate  granted  in  error,  6. 
change  of,  how  affects  validity  of  will,  5. 
does  not  regulate  validity  of  will  under  power,  5. 
nor  any  will -where  special  treaty  with  this  country,  5. 
expressed  intention  to  retain  of  no  effect  against  facts  to  contrary,  7. 
how  acquired,  8,  9. 
remains  till  another  acquired,  9. 
original,  when  it  reverts,  9,  n. 

not  acquired  by  residence  in  service  of  crown  in  India,  ib. 
is  acquired  by  residence  there  in  Company's  service,  ib. 

as  magistrate  in  Tortola,  10,  n. 
not  changed  by  residence  as  ambassador,  10. 

original,  restored  by  appointment  as,  ib, 
residence  of  wife,  may  be  material  as  to,  ib. 
is  changed  by  residence  as  consul,  9,  n. 

or  for  commercial  purposes,  10. 

residence  in  a  military  or  naval  capacity,  how  affects,  10,  11. 
animus  manendi  required  to  change,  9. 
and  is  sufficient  notwithstanding  desire  not  to  change,  Re  Steer,  28 

L.  J.  Ex.,  22. 

residence  for  health,  how  affects,  11. 
of  infant,  whether  follows  that  of  mother,  ib. 
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DOWER, 

widow  entitled  to,  out  of  fee  determinate  by  executory  devise,  833. 
except  where  her  issue  never  could  have  inherited,  ib. 
same  rule  as  to  estate  tail  where  issue  has  failed,  833,  n.  (r). 
widow  not  entitled  to,  out  of  an  estate  determinable  by  condition  at 

common  law,  ib. 
excluded  by  declaration  in  settlement,  439,  n. 

DOWRESS,  when  bound  to  elect — See  ELECTION. 

DUMB  PERSON, 

validity  of  will  of,  29. 

may  acknowledge  will  by  gestures,  102. 

DUPLICATE  WILLS, 

when  destruction  of  one,  revokes  the  other,  128,  129. 

effect  of  alteration  in  one,  129. 

both  together  form  but  one  will,  ib.,  130. 

DUTY—  See  PROBATE  DUTY— LEGACY  DUTY. 

E. 

ECCLESIASTICAL  COURTS, 

their  authority  over  testamentary  instruments,  22. 
have  concurrent  jurisdiction  as  to  legacies,  791. 

consequent  modification  in  rules  of  construing  .bequests   (see  TEST- 
ING), ib. 

and  conditions,  ii.  13,  38. 

EDUCATION  of  children,  gift  to  mother  for,  what  interest  the  children 
have,  370. 

«  EFFECTS," 

will  not  carry  real  estate  proprio  vigore,  689. 
but  may  do  so  by  force  of  context,  709,  710,  see  717,  n.  (q). 
carries  the  general  personal  estate,  715. 

"real,"  includes  freeholds  and  copyholds  and  passes  the  fee  simple,  ii. 
263. 

ELDEST, 

whether  eldest  by  birth,  or  prior  in  line  (eldest  male  lineal  descendant), 
ii.  62. 

ELDEST  ISSUE, 

devise  to  A.  and  his,  an  estate  tail,  ii.  389. 

ELDEST  SON, 

gifts  to  children  except,  to  what  period  referable,  ii.  196. 
whether  words  of  limitation,  ii.  385. 

ELECTION, 

TO   TAKE  UNDER  OR  AGAINST   WILL, 

doctrine  of,  stated,  415. 

applies  where  will  shews  intention  to,  but  does  not  expressly  dis- 
pose, ib. 
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ELECTION— (continued). 

does  not  apply  .to  persons  entitled  derivatively,  as  tenant  by  curtesy, 
&c.,  416. 

nor  prevent  acceptance  of  gift,  and  rejection  of  another  burden- 
some gift,  ib. 

does  apply  to  reversionary,  remote,  and  contingent  interests,  416, 
417. 

in  order  to  raise,   testator  need  not  be  acquainted  with  want  of 
title,  417. 

whether  forfeiture  or  compensation  governs  doctrine  of,  417,  418. 

in  order  to  raise,  testator  must  be  personally  competent,  418. 

will  of  minor  and  feme  coverte,  in  what  cases  they  raise,  418,  419. 

heir  not  put  to  election  by  unattested  will,  419. 

except  where  legacy  bequeathed  on  express  condition,  420. 

this  question  cannot  arise  since  1  Viet.  c.  26,  ib. 

heir  put  to  election  where  will  purports  to  devise  after  acquired 
property,  ib. 

heir  not  bound  to  elect  where  will  revoked  by  alteration  of  estate, 
421. 

Scotch  heir  not  put  to,  by  general  devise,  421. 

contra  where  express  devise  of  lands  in  Scotland,  ib. 

same  rule  applies  by  law  of  Scotland  to  English  heir,  ib. 

applies  to  appointments  under  powers,  421. 

whether  applies  in  case  of  condition  in  favour  of  a  stranger  an- 
nexed to  appointment  under  a  special  power,  421,  422, 

there  must  be  an  actual  gift  to  raise,  not  merely  recital  of  supposed 
interest,  422. 

the  gift  which  raises  must  be  of  the  testator's  own  property,  not  of 
property  subject  to  special  power,  422,  423. 

does  not  apply  to  creditors,  423. 

parol  evidence  not  admissible  to  raise,  423,  424. 

expressions  must  be  clear  in  order  to  raise,  425. 

general  devise  does  not  raise,  426. 

when  devise  of  lands  in  particular  locality  raises,  426,  427. 

distinction  as  to  general  devises  and  devises  of  lands  in  particular 
locality,  427. 

devise  of  lands  by  one  having  only  a  share  raises,  428. 

whether  raised  by  devise  of  testator  having  only  reversion  as 
against  person  having  particular  estate,  429. 

not  raised  by  devise  of  encumbered  property,  as  against  an  in- 
cumbrance,  ib. 

dowress  not  put  to,  by  general  devise,  430. 

cases  where  dowress  put  to  her  election,  431  et  seq. 
by  direction  not  to  let,  431. 

to  carry  on  farming  business,  432. 
by  power  to  lease,  432,  433. 
not  by  power  of  sale,  433. 

not  confined  to  particular  gifts  under  will  inconsistent  with 
dower  but  extends  to  all,  434. 
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whether  raised  by  devise  to  dowress  and  another  in  equal 

shares,  434,  435. 
by  trust  for  sale,  437. 
dowress  not  put  to  election  by  devise  to  her  of  rent- charge 

or  annuity,  438. 
dower  when  barred  by,  enures  for  benefit  of  estate,  not  of  devisee 

solely,  439,  440. 
widow,  when  excluded  by,  from  her  share  of  personalty,  439,  440, 

441. 

from  what  acts  presumed,  441. 
made  under  mistake  may  be  made  again,  ib. 
knowledge  of  rights  essential  to  valid  election,  ib. 

TO    TAKE    IN     EXISTING^     STATE     PROPERTY     SUBJECT     TO     TRUST  ^  FOB 
CONVERSION. 

by  whom  may  be  made,  564. 
whether  may  be  made  by  parol,  565. 
what  amounts  to,  ib. 

levying  a  fine,  ib. 

changing  securities,  ib. 

demising  lands,  565. 

bequeathing  lands  as  personalty,  ib. 

taking  possession  of  deeds,  566. 
all  persons  interested  must  concur  in,  567. 
a  part  owner,  without  consent  of  others,  cannot  make,  ib. 

ENEMY,  wife  of  alien,  may  make  a  will,  35. 

11  ENTITLED," 

to  legacy  in  remainder,  gift  over  on  death  before,  referred  to  death  of 
testator,  ii.  746. 
See  PAYABLE. 

« ENTITLED  FOR  THE  TIME  BEING,"  see  Sidney  y.  Wtimer,  25 
Beav.  260. 

"ENTITLED  IN  IMMEDIATE  EXPECTANCY,"  see  Westcarv.  West- 
car,  21  Beav.  328. 

ENTITLED  IN  POSSESSION,  held  equivalent  to  "  payable,"  ii.  742. 
See  "  PAYABLE." 

ENTIRETIES,  tenancy  by,  created  by  gift  to  husband  and  wife  simply,  ii.  231. 
neither  tenant  can  separately  affect  the  estate  of  the  other,  ib. 
See  HUSBAND  AND  WIFE — ESTATE  TAIL. 

ENTREATY— See  PRECATORY  TRUST. 

ENTRY  (RIGHT  OF),  not  formerly  devisable,  44. 

ENUMERATION,  DEFECTIVE,  not  generally  restrictive  of  general  gift, 
724. 

EQUITABLE  INTEREST, 

operation  of  devise  upon,  under  old  law,  45,  52. 
in  copyholds,  will  of  how  to  be  executed,  94. 
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in  copyholds,  whether  included  in  general  devise  of  lands  under  old 
law,  634. 

devise  of,  to  use  of  A.  in  trust  for  B.,  what  interest  A.  has,  ii.  286. 

rule  in  Shelley's  case,  applies  to,  ii.  308. 
EQUITABLE  ASSETS, 

distributable  pari  passu,  among  all  creditors,  ii.  584,  585. 

distinction  as  to  judgment  creditors,  ii.  587. 

separate  estate  of  feme  cover te  is,  ii.  586,  n. 
See  ASSETS. 

EQUITY  OF  REDEMPTION, 

acquired  by  foreclosure,  subsequent  to  will,  did  not  pass  under  old  law, 

671. 
if  barred,  when  a  material"question  in  deciding  whether  mortgage  lands 

pass  by  a  devise,  672. 
is  legal  assets,  ii.  586,  587. 

ERASURE—  See  OBLITERATION. 

ESCHEAT, 

consequences  of,  when  remitted,  38. 
of  money  to  arise  under  trust  for  sale,  61,  554,  591. 
inapplicable  to  equitable  interests  in  realty,  ib. 
See  FORFEITURE. 

"•ESTATE,"  see  495,  749. 

will  carry  real  property,  unless  restrained  by  the  context,  681  et  seq. 

See  REAL  ESTATE. 
devise  of,  carries  the  fee,  ii.  255. 

though  joined  with  words  of  locality,  ib. 

or  occupancy,  ib. 

immaterial  that  used  in  other  place,  where  it  cannot  give  a  fee,  ii,  256, 
257. 

or  that  elsewhere  used,  with  an  express  devise  in  fee,  ii.  257. 
word  must  occur  in  very  words  of  gift,  ii.  258. 
used  in  introductory  clause,  effect  of,  ii.  259. 
does  not  apply  to  more  than  one  devise,  where  there  is  a  new  description 

of  subject,  ii.  260. 

restrained  where  there  are  successive  limitations  of  "  estate,"  ii.  262. 
ESTATE  FOR  LIFE, 

may  be  given  to  an  unborn  person,  261. 
gift  of,  on  remote  event,  whether  good,  263, 
implied  to  A.  from  gift  to  heir  after  death  of  A.,  497  et  seq. 
implied  to  A.  from  gift  to  residuary   devisee    after    death  of   A., 
505,  506. 

See  IMPLICATION. 

devise  of  lands,   &o.,  without  words  of  limitation  creates  only,  ii. 
50,  247. 

See  FEE-SIMPLE. 
when  enlarged  to  an  estate  tail— /See  ESTATE  TAIL— HEIK. 
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ESTATE  IN  FEE-SIMPLE-^*  FEE-SIMPLE. 

ESTATE  TAIL, 

lapse  of,  before  stat.  1  Viet.  c.  26  .  .  314. 

since,  327. 

power  of  alienation  inseparably  incident  to,  ii.  17. 
manner  of  devolution  of,  ii.  298. 

implied  to  A.  from  gift  to  heir  on  death  of  A,  without  issue,  517, 
518. 

to  A.  for  life,  and  if  he  die  without  issue 

over,  518,  519. 

but  not  where  gift  over,  if  A.  die  without  issue  at  his  death,  519. 
implied  from  gift  to  A.  and  his  heirs,   and  if  he  die  without  issue 

over,  ib. 

implied  to  heir  from  gift  over  on  death  of  heir  without  issue,  520. 
but  not  from  gift  over  on  death  without  issue  of  stranger  taking  no 

previous  estate,  ib. 

whether  can  be  implied  in  devisee  who  takes  no  express  estate,  521. 
may  be  implied,  notwithstanding   express  contingent  devise  in  tail, 

523. 
Effect  of  1  Viet.  c.  26. 

is  to  prevent  raising  of  estates  tail  by,  523,  524. 

where  devise  is  in  fee,  with  gift  over  in  default  of  issue,  ib. 

where  devise  is  for  life,  with  like  gift  over,  524. 

in  such  case  no  estate  by  purchase  can  be  implied  in  issue, 

524,  525. 
whether  estate  tail  may  not  still  be  raised  in  heir,  by  gift  over  on 

his  death  without  issue,  525. 

advantages  and  disadvantages  of  new  statute,  526. 
created  in  A.  by  direct  devise  to  A. 
and  his  heirs  male,  ii.  298. 
and  his  right  heirs  male  for  ever,  ib. 
and  his  heirs  by  particular  wife,  ii.  299. 
et  heredibus  suis  legitime  procreatis,  ib. 
and  his  heirs,  and  not  to  sell  till  third  generation,  ib. 
and  the  heir  of  his  body,  ib, 

and  such  heir  of  his  body  as  shall  survive  him,  ii.  299,  300. 
and  his  heir  male  attaining  twenty-one,  ii.  300. 
and  the  next  heir  of  his  body,  ii.  300. 
and  his  heirs  or  A.  simply,  and  if  he  die  without  heirs  of  his  body 

or  issue,  ii.  302. 
and  his  heirs,  and  if  he  die  without  heirs  to  a  person  in  line  of 

descent,  ii.  303. 
of  lands  to  be  purchased  and  settled  on  A.  and  the  heirs  of  his 

body,  ii.  323,  324. 

a  proper  entail  to  be  made  on  his  male  heir,  qu.,  ii.  324. 
for  life,  with  remainder  to  the   heir  of  his  body  for  ever,  ii. 
.      299,  366. 

next  or  first  heir  male,  ii.  300. 
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for  life,  with  remainder  to  heirs  of  his  body  and  heirs  of  their 

bodies,  ii.  334. 

for  life,  with  remainder  to  heirs  of  his  body  and  their  heirs,  ii. 
335  et  seq. 
notwithstanding  direction  that  heirs  of  the  body  shall  assume 

name,  ii.  336, 
for  life,  with  remainder  to  the  heirs  of  his  body  as  tenants  in 

common  and  their  heirs,  ii.  338  et  seq. 

for  life,  with  remainder  to  heirs  of  his  body  in  strict  settlement, 
ii.  364. 

See  STEICT  SETTLEMENT. 

and  his  children,    there  being  no  children  at  the   time  of  the 
devise,  ii.  365. 
and  in  some  cases  though  there  are  children  at  the  time,  ii. 

371,  377. 
for  life,  with  remainder  to  such  son  as  he  shall  have,  ii.  378,  379, 

380. 

for  life,  and  should  he  have  a  child,  to  such  child,  ii.  380,  381. 
and  her  heirs  if  she  have  a  child,  if  not,  over,  ii.  384. 
for  life,  with  remainder  to  the  first  son  of  his  body  in  tail  male 

successively,  and  for  want  of  such  issue,  over,  ib. 
for  life,  and  to  his  eldest  son  after  his  death   (with  context), 

ii.  385. 

and  his  issue,  ii.  387. 
and  his  next  or  eldest  issue,  ii.  389. 
and  his  issue  living  at  his  death,  390. 
and  his  issue  as  tenants  in  common,  ii.  391. 
and  his  issue,  and  the  heirs  of  such  issue,  ii.  393. 
for  life,  with  remainder  to  his  issue,  ii.  394. 
for  life,  with  remainder  to  his  issue  and  the  heirs  of  their  bodies, 

ii.  395. 

for  life,  with  remainder  to  his  issue  and  their  heirs,  ii.  397,  399. 
for  life,  with  remainder  to  his  issue  as  tenants  in  common  or  any 
other  modification  superadded,  before  stat.  1  Viet.  c.  26,  ii.  416, 
but  not  since,  ii.  417. 
for  life,  with  remainder  to  his  issue,  and  if  he  die  without  issue, 

at  his  death,  ii.  422. 
for  life,  with  remainder  to  his  first  and  other  sons  successively  and 

their  heirs,  and  for  default  of  such  issue  over,  ii.  432. 
effect  of  gift  over  in  default  of  issue,  ii.  401. 
whether  devise  to  male  issue  of  A.  gives  estate  tail  to  A.'s  eldest 

son,  ii.  58,  302. 
created  in  A.  and  J5,,  by  devise  to  them  jointly, 

for  their  lives,  remainder  to  the  heirs  of  their  bodies. 

if  A.  and  B.  are  husband  and  wife,  they  take  by  entireties, 

ii.  316,  333. 
if  persons   who  may   lawfully  marry,    they  take  as  joint 

tenants,  ib. 
VOL.  ii.  3  H 
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if  persons  who  may  not  lawfully  marry,  they  take  joint  life 

estates,  and  several  inheritances,  ii.  232,  332. 
See  IMPLICATION — DIE    WITHOUT  ISSUE — DEFAULT    OP   ISSUE — DIE 

WITHOUT   LEAVING   ISSUE. 

estate  in  fee  cut  doivn  to, 

by  devise  over  if  A.  die  without  issue  or  heirs  of  his  body,  ii.  302. 
by  devise  over  if  A.  die  without  heirs  to  person  in  line  of  descent, 

ii.  303. 

by  gift  to  issue  successively,  ii.  433. 
with  cross-remainders,  by  devise  to  two  or  more,    and  if  both 

or  all  die  without  issue,  over,  ii.  523. 
estate  for  life  enlarged  to, 

by  gift  over  if  A.  die  without  issue,  517,  ii.  445  et  seq. 

not  by  gift  over  if  he  die  without  issue  living  at  death,  519. 

notwithstanding  express  contingent  devise  in  tail,  523. 

effect  of  1  Viet.  c.  26,  s.  29,  in  these  cases,  523,  ii.  468. 

where  devise  to  A.  for  life,  remainder  to  a  limited  number  of  sons, 

and  in  default  of  issue  over ;  A.  takes  an  estate  tail  in  posses- 
sion or  in  remainder,  ii.  445  et  seq. 
See  DIE  WITHOUT  ISSUE — FAILURE  OP  ISSUE. 
not  created  in  A,  by  devise  to  A. 
and  his  lawful  heirs,  ii,  299. 
and  the  next  or  first  heir  of  his  body  and  his  heirs,  ii.  300,  301, 

302. 
for  life,  remainder  to  the  heir  male  of  his  body  during  his  life, 

ii.  302. 
and  his  heirs,  or  to  A.  simply,  and  if  he  die  without  heirs  of  his 

body  or  issue  under  21,  or  in  lifetime  of  B.,  ii.  302,  n. 
and  his  heirs,  and  if  he  die  without  heirs  to  a  stranger  in  blood 

ii.  303. 

or  to  several,  one  of  whom 

is  a  stranger,  ii.  304. 

and  the  heirs  of  his  body,  followed  by  remainder  to  him  in  fee,  ib. 
for  life,  remainder  to  heirs  of  body  of  A.  and  B.  (not  his  wife), 

ii.  314,  315. 

(feme  coverte)  for  life,  remainder  to  heirs  on  body  of  A.  by  hus- 
band, ib. 

and  the  heirs  of  bodies  of  A.  and  wife,  ib. 
to  be  settled  on  A.  and  his  issue  or  successors,  ii.  320,  321,  but  see 

ii.  325. 
to  be  conveyed  to,  for  separate  use  for  life,  remainder  to  heirs  of 

her  body,  ii.  320. 
to  be  settled,  see  ii.  319  et  seq. 
for  life,  with  remainder  to  his  heirs  male  and  their  heirs  female, 

ii.  338. 

and  the  heirs  of  their  bodies, 
semb.,  ii.  402,  403. 
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for  life,  with  remainder  to  heirs  of  his  body,  where  heirs  of  body 

explained  to  mean  "  sons,"   "children,"  &c.,  ii.  358  et  seq. — 

See  STRICT  SETTLEMENT. 

for  life,  with  remainder  to  his  eldest  son,  ii.  385. 
for  life,  with  remainder  to  his  issue  and  his  (the  issue's  hciis), 

ii.  397. 
for  life,  with  remainder  to  his  issue   female,  and  the  heirs   of 

their  bodies,  ii.  402. 
for  life,  with  remainder  to  his  issue  in  fee  as  tenants  in  common,  or 

in  any  other  modified  manner,  ii.  417. 
for  life,  with  remainder  to  his  issue  simply,  as  tenants  in  common, 

or  in  any  other  modified  manner,  since  stat.  1  Yict.  c.  26,  ii. 

417,  but  not  before,  ii.  416. 
for  life,  with  remainder  to  his  issue,  where  issue  explained  to  mean 

"  children,"  "  sons,"  &c.,  ii.  418. 
for  life,  with  remainder  to  any  class  of  issue,  or  a  single  child,  for 

life  or  in  fee,  and  for  default  of  such  issue  over,  ii.  431  to  434. 
for  life,  with  remainder  to  any  class  of  issue  in  fee  or  tail,  and  for 

default  of  issue  of  A.  over,  ii.  434,  435. 
same,  with  gift  over  on  death  without  leaving  issue,  ii.  436. 

ESTATE  TAIL  (GENERAL), 

what  will  cut  down,  to  estate  tail  special,  ii.  304,  305. 

ESTATE  TAIL  AFTER  POSSIBILITY,  &c. 

woman  tenant  in  tail  special  not  reduced  to,  till  husband  dead  nine 
months,  ii.  317,  318. 

"  ET  CETERA,"  construction  of,  721,  n. 

«  EVERY  "  construed  "  each,"  Brown  v.  Jarvis,  6  Jur.  N.  S.  789,  29  L.  J. 
Ch.  595. 

EXCEPTION, 

of  no  force  to  shew  what  is  excluded  from  gift,  696,  but  see  718,  719, 
719,  n.  (t>). 

contra  as  to  what  is  included,  696,  n.  (o),  706. 

its  efiect  upon  the  comprehensiveness  of  a  class  from  which  some  mem- 
bers are  excepted,  810,  ii.  123,  726. 
indefinite  devise  enlarged  to  fee  by  force  of,  ii.  265. 

EXCHANGE, 

bill  of,  held  testamentary,  21. 
will,  when  revoked  by,  139. 

EXECUTION  OF  WILL, 
Before  I  Viet.  c.  26. 

three  witnesses  required  in  case  of  real  estate,  72. 
signing  by  testator,  what  constituted,  72,  73,  74, 
publication,  whether  requisite,  74,  75. 

3  n2 
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EXECUTION  OF  WILL— 

acknowledgment    of  signature  before   witnesses,   whether  suffi- 
cient, 75. 

before  each  separately,  ib. 
what  sufficient  acknowledgment,  76. 

"  subscription  "  by  witnesses,  what  constituted,  76,  77,  78,  79. 
due,  when  presumed,  79. 
"  presence  "  of  testator,  what  is,  80,  81. 

whether  alterations  presumed  to  be  made  before  or  after,  93,  n. 
of  freeholds  of  inheritance,  72  et  seq. 
of  personalty,  92  et  seq. 
of  freeholds,  pur  autre  vie,  ib. 
of  copyholds,  94. 
Since  1  Viet. 

of  property  of  all  kinds,  99  et  seq. 
defective,  when  supplied  by  reference,  110, 

when  applies  to  previous  unexecuted  testamentary  instruments,  107 
et  seq. 
See  ACKNOWLEDGMENT—  ATTESTATION—  PRESENCE—  SIGNATURE  — 

WITNESS. 

of  testamentary  appointments  since  1  Yict.  c.  26,  same  as  of  wills, 
653,  see  26,  n. 

EXECUTOE, 

when  can  hold  estates  pur  autre  vie  against  the  crown,  56. 
may  be  a  witness  to  the  will,  67,  69. 
not  entitled  to  undisposed  of  personalty,  ib. 

indefinite  devise  to,  enlarged  to  a  fee  by  direction  to  pay  debts,  ii.  249. 
right  of,  to  personal    estate  as  against  crown  where  no  next  of  kin, 
535,  n.  (2). 

EXECUTORS, 

when  excluded  from  taking  beneficially  before  1  Will.  4,  535,  n.  (2). 

and  since,  where  no  next  of  kin,  ib. 
whether  gift  to,  is  a  gift  to  a  class,  317. 
whether  capable  of  meaning  next  of  kin,  ii.  100,  101. 
not  where  "  assigns"  is  superadded,  ii.  102. 
nor  without  positive  evidence  of  such  an  intention,  ib. 
"  and  administrators,"  addition  of,  to  bequest  of  personal  estate,  their 

effect,  ii.  502,  see  Saunders  v.  Vautier,  Cr.  &  Ph.  240. 
devise  to  A.  and  his,  gives  a  fee,  ii.  254. 
direction  to,  to  pay  debts,  they  being  devises  of  real  estate,  charges 

such  estate  with  the  debts,  ii.  566. 
charge  of  debts  does  not  enable  them  to  sell,  ii.  560,  n. 
See  PERSONAL  REPRESENTATIVES—  CHARGE. 

EXECUTOESHIP,  devise  associated  with  nomination  to,  how  far  restrictive 
of  subject  devised,  693. 
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EXECUTORY  DEVISE, 

after  contingent  gift  to  minor  at  21,  takes  effect  immediately  on  death 

of  minor  under  21,  548. 
what  is,  820. 

limitation  capable  of  operating  as  a  remainder,  never  construed  as,  ib. 
future  interest  not  preceded  by  freehold  created  by  same  instrument, 

is,  ib. 
where  preceding  estate  must  determine  before  ulterior  limitation  takes 

effect,  the  latter  is,  821. 

limitation  which  determines  preceding  estate  before  its  natural  expira- 
tion is,  ib. 
estate  limited  in  derogation  of  preceding  interest  defeats  it  only  pro 

tanto,  822. 

if  substituted  gift  fails,  prior  interest  remains  absolute,  822,  826. 
distinction  where  substituted  gift  fails  by  matter  dehors  the  will,  824, 

825. 

same  rules  as  to  executory  bequests  of  personalty,  825. 
where   absolute  interest  first  given,    and  trusts  thereof    afterwards 

declared,  if  the  trusts  fail,  prior  interests  are  absolute,  826. 
so  where  prior  absolute  gift  is  defeasible  by  a  power  which  does  not 

arise,  827. 

or  which  is  extinguished,  828. 

rule  for  determining  whether  the  prior  gift  be  in  first  place  absolute,  827, 
not  affected  by  acts  of  the  owner  of  prior  estate,  828. 
distinguished  therein  from  remainders  (see  CONTINGENT  REMAINDEES), 

828,  829. 
limitation  in  terms  a  contingent  remainder  may,  by  events  in  testator's 

lifetime,  become,  829. 

may  possibly,  by  events  subsequent  to  testator's  death,  become  a  contin- 
gent remainder,  830. 
even  where  at  testator's  death  it  could  have  taken  effect  only  as  an 

executory  devise,  ib. 
but  contingent  remainder  cannot  become  an  executory  devise  by  such 

matter  subsequent,  831. 
effect  where  one  of  several  concurrent  contingent  remainders  is  subject 

to  executory  devise,  832. 
executory  limitation  which  is  to  supersede  a  'contingent  remainder  is 

not  involved  in  its  destruction,  semb.,  ib. 
where  the  defeasible  estate  in  fee  and  the  executory  devise  coalesce  in 

the  same  person,  there  is  no  merger,  ib. 
estate  in  fee  defeasible  by  executory  devise  is  subject  to  dower  and 

curtesy,  833. 
unless  the  estate  be  such  as  the  issue  of  wife  could  in  no  case  have 

inherited,  ib. 

all  future  gifts  of  personal  estate  are  executory  bequests,  237,  833,  834. 
executory  legatee  may  maintain  suit  at  law  or  in  equity  for  recovery  of 

subject  of  bequest,  834. 
equity  will  decree  actual  delivery  of  specific  chattels  to  executory 

legatee,  ib. 
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and  compel  prior  legatee  to  give  an  inventory  of  the  matters  be- 
queathed, 835. 

but  not  to  give  security,  unless  danger  of  loss,  ib. 

assignees  in  bankruptcy  of  cestui  que  trust  for  life  cannot  seize  the 
chattels  where  legal  estate  is  in  trustees,  ib. 

but  where  the  life  tenant  is  clothed  with  the  legal  title,  quaere,  ib. 

when,  however,  life  interest  ceases,  ulterior  legatee  may  recover,  ib. 

executory  limitations  of  personalty  are  subject  to  the  rules  against  per- 
petuities, ib. 

there  can  be  no  limitations  of  consumable  articles,  ib. 

but  this  rule  does  not  apply  to  farming  implements,  836,  n.  (&). 

nor  to  wearing  apparel,  ib. 

how  affected  by  failure  of  original  gift  which  it  was  to  defeat,  ii.  751. 

how  failure  of,  affects  original  gift,  ii.  758. 
See  FAILURE— GIFT  OVER. 

EXECUTORY  INTEREST, 
when  devisable,  41,  42. 

not  accelerated  by  failure,  lapse,  or  revocation,  of  previous  interest,  540, 
548. 

EXECUTORY  LIMITATIONS, 

construction  of,  whether  precedent  or  subsequent  to  estate  tail,  231. 
may  be  void,  where  a  remainder  would  be  good,  234. 

EXECUTORY  TRUST, 

what  is,  ii.  318. 

effect  towards  creating,  of  direction 

for  limitation  to  trustees  to  preserve,  ii.  319. 

for  sale  of  part  of  lands  and  to  settle  rest  without  power  to  bar 

entaD,  ib. 

for  limitation  of  life  estate  without  impeachment,  ii.  320. 
for  settlement  as  counsel  should  advise,  ib. 
for  limitation  to  separate  use,  ib. 
for  settlement  on  A.  and  his  issue  or  successors,  ii.  321. 

distinction  whether  lands  to  be  purchased  are  devised 

directly  or  not,  ib. 
distinction  whether  settlement  is  directed   on  issue  or 

heirs  of  body,  ii.  322.  . 

distinction  between  marriage  articles  and  wills,  ii.  326. 
for  trust  for  A.  for  life,  and  to  convey  to  her  heirs,  ii.  324. 
for  proper  entail  to  be  made,  ib.,  325. 
for  tenants  in  tail  to  have  power  to  charge,  ii.  326. 
to  be  entailed,  ib. 
to  convey,  ii.  327. 
to  settle  on  A.  for  life  with  remainder  to  the  heirs  of  his 

body,  ii.  328. 
for  strict  entail,  ii.  330. 
directing  settlement  on  A.  for  life,  with  remainder  to  first  and  other 
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sons  of  particular  marriage  in  tail,  and  in  default  of  issue  over, 
authorizes  limiting  remainder  in  tail  to  A.,  ii.  458. 
express  direction  to  limit  cross-remainders  does  not  exclude  implied 

cross-remainders  in  another  event,  ii.  513. 
cross-remainders  more  readily  raised  under,  than  in  direct  devises, 

ii.  525. 

construction  of,  to  settle  chattels  to  go  along  with  realty  as  far  as  law 
will  allow,  ii.  548. 

See  CONVEY — CROSS  EXECUTORY  LIMITATIONS — CHATTELS. 
EXEMPTION— See  EXONERATION. 
EXILE,  wife  of,  may  dispose  by  will,  35. 
EXONERATION, 

RIGHT  TO,  OF  SPECIFIC  LEGATEE  ORDEVISEE  OF  INCTTMBERED  PROPERTY 

IN  SEVERAL  CASES  OF, 

mortgaged  lands  before  17  &  18  Viet.  c.  113,  ii.  595. 

chattels,  ii.  596. 
leaseholds  in  respect  of  arrears  of  head-rent,  ii.  595. 

of  renewal  fines,  ib. 

of  covenant  to  build,  ii,  595,  596. 

not  in  respect  of  dilapidations,  ii.  596. 

shares  in  company,  where  payments  were  due  by  testator  to  make 
him  complete  shareholder,  ii.  597. 

otherwise  not,  ib. 
out  of  what  funds, 

1.  General  personal  estate,  ii.  599. 

2.  Lands  devised  in  trust  to  pay  debts,  ib. 

3.  Descended  lands,  ib. 

4.  Lands  devised  charged  with  debts,  including  the  mortgaged 
property  (if  charge  be  general),  ib. 

not  out  of  specific  legacies,  ib. 

or  devises,  ii.  600. 
nor  pecuniary  legacies,  ii.  599. 
the  right  is  not  negatived, 

by  devise  of  the  mortgaged  property  subject  to  mortgage  debt, 
ii.  598. 

apportioning  mortgage  debt  between   specified  parts  of 

mortgaged  property,  ib. 
upon  trust  to  sell  and  pay,  ib. 
to  A.  he  paying,  ib. 
the  right  does  not  exist, 

where  the  lands  have  come  to  the  testator  cum  onere,  ii.  600, 
601. 

by  descent  or  devise,  ib. 
purchase,  ib. 

unless  he  has  adopted  the  debt,  ii.  61. 

where  charge  is  a  provision  by  way  of  settlement,  notwith- 
standing covenant  to  pay,  ii.  608,  609. 
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sccus  where,  after  mortgaging,  lands  are  settled  and  settlor 

covenants  to  pay,  ii.  609. 

where  money  is  raised  by  tenant  for  life  under  a  power  to 
charge,  ii.  609. 

effect  in  such  case  of  intermediate  limitations  failing,  ii. 

609,  610. 

where  the  testator's  personal  estate  did  not  receive  a  benefit, 
ii.  601. 

but  the  converse  proposition  is  not  true,  ii.  608. 
adoption  of  the  debt  NOT  inferred  from 

giving  a  bond  or  covenant  on  a  transfer,  ii.  601,  602. 

creating  new  equity  of  redemption,  ib. 

raising  rate  of  interest,  ii.  601. 

further  advance  to  pay  arrears  of  interest,  ib. 

charge  by  testator  in  his  will  of  his  debts,  ii.  603. 

mortgage  to  secure  debts  or  legacies   of   land  devised  or 

descended,  subject  to  debts,  ii.  604. 

covenant  with  vendor  to  pay  or  indemnify  him,  ii.  604,  608. 
adoption  of  the  debt  is  inferred  from 

breaking  up  one  mortgage  into  two,  and  covenant  to  pay,  ii. 

602. 
general   devisee  and  legatee  entering  on  mortgaged  estate, 

ii.  602,  603. 
further  advance  and  covenant  to  pay  the  whole,  ii.  603  (see, 

however,  ii.  601,  602). 
covenant  with  mortgagee,  on  purchase  from  mortgagor  and 

mortgagee,  to  pay  mortgage  debt,  ii.  604. 
where  debt  forms  part  of  the  price,  and  not  merely  equity  of 

redemption  is  bought,  ii.  605—608. 

EIGHT  OF  HEIR  TO,  is  confined  to  funds  which  are  generally  liable  to 
debts  before  descended  estates,  ii.  600. 
See  ASSETS. 

AS  TO  MOETGAGED  LANDS  SINCE  17  #  18   Viet.  C.  113, 

statement  of  the  Act,  ii.  610. 
Act  applies 

where  crown  takes  personalty  as  bona  vacantia,  ib. 

to  equitable  mortgages,  with  memorandum  of  deposit, 

611. 
against  an  heir,  though  mortgage  was  made  before  1855, 

ii.  612. 
notwithstanding  a  direction  to  executors  to  pay  debts, 

ii.  611. 
Act  does  not  apply 

where  residue  is  given  subject  to  mortgage  and  other 
debts,  ii.  610,  611. 

or  on  trust  for  payment  of  debts,  ii.  611. 
to  liens  for  unpaid  purchase  money,  ib. 
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so  as  to  "  affect "  persons  claiming  under  any  will  or 
document  made  before  1855. 

construction  hereof,  ii.  612. 

to  chattels  personal,  ii.  612,  613. 

real — qutere,  ii.  613. 

OF   GENERAL    PERSONAL   ESTATE    FROM    PRIMARY    LIABILITY  TO    DEBTS 
AND  (ii.  635)  LEGACIES. 

need  not  be  by  express  words,  but  necessary  implication,  ii.  614. 
parol  evidence  inadmissible  to  shew  intention,  ii.  615. 
relative  amount  of  debts  and  personalty  not  to  be  looked  at  to 
shew,  ib. 

NOT  AFFECTED  AS  AGAINST  THE  REAL  ESTATE  BY 

charge  of  debts  on  land,  ii.  613. 

devise  on  trust  for  sale,  and  payment  out  of  the  proceeds,  ii.  613, 

630. 

creation  of  term  for  payment,  ib. 
devise  to  A.  "he  paying,"  ib. 
charging  land  with  debts,  funeral  and  testamentary  expenses, 

ii.  615,  616. 

but  exoneration  favoured  thereby,  ii.  618. 
general  charge  on  land,  and  express  charge  upon  personal  estate  of 

payments  to  which  it  was  already  liable,  ii.  618. 
charge  of -funeral  expenses  on  land,  and  apportionment  of  charges 

on  several  portions  of  it,  ii.  619. 

whether  the  legatee  be  also  executor,  ii.  622,  623. 
which  however  favours  the  conclusion,  ii.  622, 
or  not,  ii.  624. 

in  favour  of  next  of  kin  taking  by  failure  of  bequest,  ii.  634. 
distinction  between  foregoing  cases  and  charge  on  realty  of  specific 

sums  whereof  there  is  no  distinct  gift,  ii.  635. 
charge  on  particular  fund  does  not  change  the  order  in  which 

remaining  funds  expressly  exempted  are  applicable,  ii.  640. 
but  a  fund  not  included  in  the  express  exemption  is  first  applicable 

after  exhausting  primary  fund. 

EFFECTED  AS  AGAINST  THE  REAL  ESTATE  BY 

charge  of  debts,  funeral  and  testamentary  expenses  on  land,  and 

bequest  of  "all  the  personal  estate"   (as  distinguished  from 

"  residue  "),  ii.  630  (but  see  ii.  625). 
devise  to  sell  and  pay  debts,   and  add  residue  of   proceeds  to 

personalty,  ii.  631. 

direction  that  personalty  shall  come  clear  to  legatee,  ib. 
direction  to  apply  proceeds  of  real  estate  in  part  payment  of 

debts,  ib. 
by  providing  estate  A.  as  primary  fund,  and  charging  estate  B. 

with  the  deficiency,  if  any,  ib. 
charging  real  estate  with  some  of  the  expenses  generally  incident 

to  the  personal    estate    (with    context),  ii.   631    (Bootle    v. 

Blunde.ll}. 


842  INDEX. 

EXONERATION— (continued}. 

in  favour  of  next  of  kin,  provided  the  will  contained  no  bequest  of 

personalty,  ii.  635. 

trust  to  pay  particular  debts  out  of  realty,  whether  they  are  inde- 
pendently a  charge  on  land,  ii.  636. 

or  not,  ii.  638. 

charge  of  land  with  specific  sura  towards  payment  of  debts  (pro 
tanto),  ii.  638. 

AS  AGAINST  SPECIFIC  PAETS  OP  PERSONALTY, 

by  mere  charge  of  such  parts,  ii.  639. 

unless  the  residue  is  undisposed  of,  ii.  640. 
See  ASSETS — CHARGE — MARSHALLING. 

EXPLANATORY  WORDS 

may  vary  the  effect  of  a  previous  ambiguous  gift,  497,  808. 

plain  gift,  see  Circuit  v.  Perry,  23  Beav.  275. 

EXTINGUISHMENT, 

of  charge  by  union  of  character  of  mortgagor  and  mortgagee,  presumed 

where  indifferent  to  the  mortgagee,  657,  ii.  610. 
secus  if  for  his  benefit  to  keep  it  alive,  ib. 
distinction  where  inheritance  acquired  by  purchase,  Toulmin  v.  Steere, 

ib.,  n. 

EXTRINSIC  EYIDENCE— See  PAROL  EVIDENCE. 

F. 
FAILURE  OF  ISSUE, 

gift  over  on,  following  a  gift  to  any  class  of  issue,  when  referable  to 
failure  of  that  class,  as  to  personalty,  ii.  425. 
as  to  realty,  ii.  430,  434. 

devise  of  lands  in  case  of,  when  raises  estate  tail,  517,  ii.  445  et  seq. 
devise  of  remainder  or  reversion  in  case  of,  when  held  merely  a  descrip- 
tion of  the  reversion,  ii.  464. 

of  testator  himself,  devise  in  case  of,  how  construed,  ii.  475. 
how  construed  since  1  Viet.  c.  26,  ii.  468,  507. 
See  DEFAULT  OF  ISSUE — DIE  WITHOUT  ISSUE. 

FAILURE, 

OF  ORIGINAL  GIFT,  how  it  affects  executory  gift  over,  limited  in  defea- 

zance  thereof,  ii.  751 . 

where  original  gift  is  to  a  child  who  never  comes  into  existence,  gift 
over  on  death  of  child  under  twenty-one  takes  effect,  ii.  751,  754. 

although  another  child  is  subsequently  born,  ii.  752. 
so,  where  gift  over  is  on  non-performance  of  condition  by  original 
devisee,  who  dies  before  testator,  ii,  754. 

or  where  prior  devise  fails  under  mortmain  act,  ii.  755. 
but  if  the  event  intended  to  make  original  gift  indefeasible  happen  in 
testator's  lifetime,  gift  over  fails,  ii.  755,  756. 

although  the  original  gift  be  to  a  class,  ii.  756,  757. 
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reason  of  the  distinction,  ii.  757. 

OF  GIFT  OVER,  by  non-happening  of   event  or  non-performance  of 
condition,  leaves  original  gift  absolute,  ii.  758. 
by  lapse  after  event  has  happened,  original  gift  is  defeated  not- 
withstanding, ii.  758,  759. 

FALSA  DEMONSTRATIO  NON  NOCET,  meaning  and  application  of  the 
maxim  (see  DESCRIPTION),  745  et  seq. 

"  FAMILY," 

gift  to,  where  held  void  for  uncertainty,  ii.  81,  82. 
to  mean  heir,  ii.  82,  83. 
heir  apparent,  ii.  84. 
children,  ii.  85. 
relations,  ii.  86. 
descendants,  ii.  87. 

does  not  generally  include  a  husband  or  wife,  ii.  86. 
how  far  construction  of,  influenced  by  nature  of  the  property  given, 

ii.  84. 
gift  to  "younger  branches  of,"  how  construed,  ii.  88. 

"  nearest,"  held  to  mean  heir,  ii.  84. 
gift  to,  simply,  vest  in  them  as  joint  tenants,  ii.  234,  n. 
devise  to  A.  and  his,  gives  a  fee-simple,  ii.  254. 

FAMILIES,  bequest  for  specific  poor,  not  charitable,  194. 

"FARM," 

held  to  pass  both  freeholds  and  leasehold,  640. 
what  will  pass  under  a  devise  of  a,  747. 

FEE-SIMPLE, 

BEFORE  STATUTE  1  YICT.  c.  26. 

devise  of  lands,  &c.,  without  words  of  limitation,  did  not  give, 
ii,  247. 

1.  direction  to  devisee  to  pay  a  gross  sum,  enlarged  indefinite  devise 

to,  ii.  248. 

even  though  charge  future  or  contingent,  ib. 
direction  to  devisee  executor  to  pay  debts  had  same  effect,  ii.  249. 
charge  does  not  enlarge  express  estate  for  life  or  in  tail  to,  ib.  • 
charge  on  land  merely  does  not  enlarge  indefinite  devise  to,  ib. 
same  rules  hold  where  charge  is  of  annual  sum,  ii.  250. 

2.  indefinite  devise  enlarged  to,  by  gift  over  on  death  under  given 

age,  ii.  251. 

even  where  devise  over  is  for  life  only,  ib. 
or  another  contingency  added,  ib. 
but  no  enlargement  by  devise  over  on  distinct  event  unconnected 

with  death  of  prior  devisee,  ii,  251,  252. 
indefinite  devise  in  derogation  of  previous  devise  in  fee  does  not 

create,  ii.  252. 

although  previous  devise  be  wholly  revoked,  ib. 
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3.  devise  to  trustees  in  fee,  upon  trust  for  one  indefinitely,  gives  him 

the,  ii.  252. 
devise  to  trustees  indefinitely,  upon  trust  for  one  in  fee,  gives 

trustees  the,  ii.  253. 
gift  of,  implied  from  trust  during  minority  without  further  gift,  ib. 

and  see  i.  512. 

4.  what  words  sufficient  to  give,  ii.  253  et  seq. 
express  devise  "in  fee,"  ib. 

and  other  informal  words  of  limitation,  ii.  253,  254. 
devise  "of  estate"  when  sufficient  to  give,  ii.  255  et  seq. — See 

ESTATE. 
devise    of   "property,"    "real     effects,"     "inheritance,"     &c., 

sufficient  to  give,  ii.  263. 
devise  of  "  hereditaments  "  does  not  give,  ib. 

nor  devise  of  "  perpetual  advowson,"  "manor,"  ii.  265. 
devise  of  "remainder,"  "reversion,"  does  give,  ii.  263,  264. 
secus  as  to  devise  of  remainder  as  used  in  residuary  clause,  ii.  264. 
devise  of  "  all  right  and  title  "  does  give,  ib. 
devise  of  "  part,"  "  share,"  does  give,  where  devise  is  of  testator's 

own  "part,"  &c.,  ib. 
otherwise  not,  ib.  265. 
nor  of  share  in  New  Eiver  Company,  ii.  265. 
force  of  words  of  exception  to  confer,  ii.  265. 
force  of  substitutional  gift  to  confer,  ib. 
clause  against  alienation,  though  void,  confers,  ib. 
conditional,  where  lands  not  within  stat.  de  donis,  ib 
devise  to  A.  and  his  lawful  heirs  confers,  ii.  299. 
SINCE  1  VICT.  c.  26. 

indefinite  devise  confers,  ii.  266. 
except  a  devise  of  interests  created  de  novo,  ii.  267. 
See  CESTUI  QTJE  TBUST — EQUITABLE  INTEREST — ESTATE  TAIL. 

FELO  DE  SE, 

cannot  make  a  will  of  personalty,  38. 
but  may  of  realty,  ib. 

FELON, 

cannot  make  a  will,  38. 

contra  so  far  as  he  is  executor,  38,  n. 

whether  wife  of,  can,  35,  36. 

may  be  witness  to  a  will  since  1  Yict.  c.  26,  104. 

FEME  COVERTE, 

will  of,  governed  by  domicil  of  husband,  2,  n. 

probate  of  will  of,  25. 

incapacity  to  make  a  will,  33. 

can   only    dispose    of  legal  estate  in  lands    by   appointment  of  the 

use,  ib. 
may  dispose  of  the  equity  under  contract  before  marriage,  ib. 
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of  personal  estate  under  contract  before  marriage,  ib. 

by  assent  of  husband,  ib. 
may  make  a  will  of  her  separate  estate,  34. 
and  of  accumulations  of  separate  estate,  ib. 

whether  when  invested  in  land,  ib. 
cannot  bequeath  savings  of  pin-money,  35. 

contra  as  to  maintenance  money,  ib. 
may  make  a  will  when  husband  banished,  35. 
when  husband  an  alien  enemy,  ib. 
when  husband  a  felon  convict  transported  for  life,  ib. 

for  years,  ib.,  36. 
surrender  of  copyholds  to  use  of  will  of,  not  supplied  by  55  Geo.     , 

c.  192,51. 

may  take  under  will  of  her  husband,  71. 
capability  of,  to  elect,  419,  n. 
when  can  elect  not  to  have  property  converted,  564. 
will  of,  may  raise  election,  419. 

See  HUSBAND  AND  WIFE — WIFE. 

FEOFEMENT  without  livery,  revocation  of  will,  153. 
FIRST, 

SECOND,  &c.,  sons,  whether  gift  to,  applies  to  the  first,  second,  or  in 

order  of  birth,  ii.  200. 

a  first,  second,  &c.,  when  the  gift  to  them  takes  effect,  ib. 
in  the  latter  sense,  held  to  apply  to  such  as  answer  the  description  at 

testator's  death,  where  none  at  date  of  will,  ii.  201. 
if  there  be  such,  at  date  of  will  who  predeceases  testator,  whether  the 

gift  lapses,  ib. 
if  there  be  none  such  at  either  period,  gift  vests  in  the  first  afterborn, 

answering  the  description,  ii.  202. 
a  gift  to  second,  third  and  other,  &c.,  sons  (omitting  "  first  ")  includes 

the  first,  ib. 
HEIR  MALE,  male  devise  to  A.  and  his,  creates  estate  tail,  ii.  300. 

devise  to,  without,  gift  to  ancestor,  construction  of,  ii.  6  3 — See 
ELDEST. 

FIXED  property,  by  what  law  governed,  1. 

FIXTURES, 

tenant's,  not  within  9  Geo.  2,  c.  36  (Charities),  205. 

when  they  pass  as  household  goods,  Paton  v.  Shepherd,  10  Sim.  186. 

FORECLOSURE, 

subsequent  to  will,  legal  estate  in  mortgage  lands  passed  by  old  law 
notwithstanding,  672. 

notwithstanding,  estate  held  under  the  circumstances  to  pass  as  mort- 
gaged lands,  ib. 

FOREIGN  CHARITY,  Court  of  Chancery  will  not  frame  a  scheme  for 
application  of  gift  to,  225. 
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FOREIGN  LAW, 

how  ascertained,  6. 
construction  of,  ib. 

"  FOR  EVER,"  not  inconsistent  with  an  estate  tail,  455,  ii.  366. 

FORFEITURE,  or  compensation,  whether  applied  in  cases  of  election,  417. 
See  ESCHEAT. 

FORM  OF  WILL, 
ambulatory,  12. 
may  be  contingent,  ib. 

made  jointly  by  two  persons,  13. 
in  pencil,  ib. 
with  blanks,  ib. 
in  form  of  deed,  ib.,  15,  18. 
agreement,  14. 
assignment  of  bond,  19. 
receipt,  ib. 
letter,  ib. 

marriage  articles,  ib. 
promissory  note,  ib. 
cheque,  ib. 

bill  of  exchange,  21,  22. 
power  of  attorney,  22. 
original  will  may  be  looked  at  to  ascertain,  23,  24. 

«  FORTUNE,"  gift  of,  what  passes  by,  707,  ii.  383. 
"FOR  WANT  OF,"  prior  objects,  effect  of  devise,  759. 

FRANCE, 

law  of,  as  to  acquiring  domicil,  4. 
testamentary  power  in,  6,  n. 

FRAUD, 

in  obtaining  a  will  of  personalty,  only  cognisable  in  Ecclesiastical 

Courts,  22. 

nature  of,  necessary  to  invalidate  a  will,  30,  31,  n. 
conveyance  void  at  law  for,  no  revocation,  154. 
contra  if  void  only  in  equity,  ib. 
parol  evidence  admissible  to  support  or  repel  a  charge  of,  384. 

FREEBENCH, 

whether  barred  by  surrender  and  devise  previous  to  1  Yict.  c.  26,  51. 
not  barred  by  devise  since,  ib.,  n. 

FREEHOLDS,  pur  autre  vie— See  ATTTRE  TIE. 

FRIENDS  AND  RELATIONS,  gift  to,   held  to  mean  to   next  of  kin, 
according  to  the  statute,  ii.  108,  n. 

"  FROM  AND  AFTER," 

whether  they  import  contingency,  or  refer  to  possession  merely,  765. 
a  given  day,  in  computing  time  the  day  to  be  omitted,  ii.  4. 
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"  FUNDS,"—"  the  funds,"  meaning  of,  731,  n. 
"  FURNITURE,"  what  passes  by  gift  of,  721,  n. 

"  FURTHER,"  effect  of  the  word,  in  connecting  several  devises,  460.     See 
Hopwood  v.  Hopwood,  7  H.  of  L.  Ca.  728. 

FUTURE  ESTATE, 

devise  of,  in  particular  lands,  does  not  include  intermediate  rents,  616. 
general  or  residuary  devise  of,  whether  it  carried  intermediate  rents, 
616,  617. 

FUTURE  EVENT,  words  indicating,  when  they  include  event  already 
happened,  ii.  168,  169. 

G. 
GAVELKIND, 

devise  to  "  heir"  of  land  in,  gives  them  to  the  heir  at  common  law, 

ii.69,  n.  71,  72. 
heirs,  devise  of  common  law  lands  to,  will  give  the  lands  to  them 

though  not  heirs  general,  ii.  69. 

GENERAL  AND  PARTICULAR  INTENTION,'  doctrine  of,  ii.  459. 

GENERAL  BEQUEST, 
effect  of,  610. 
did  not  operate  as  an  appointment  under  a  power  before  1  Viet.  c.  26, 

648. 

distinction  in  the  case  of  a  married  woman,  ib. 
what  denotes  intention  to  exercise  power,  649. 
See  RESIDUABY  BEQUEST. 

GENERAL  DEVISE, 

of  real  estate,  610  et  seq. 

not  sufficient  to  raise  a  case  of  election,  421,  426. 
BEFOKE  STATUTE  1  VICT.  c.  26. 
Generally, 

in  its  nature  specific,  610. 
did  not  include  lapsed  specific  devise,  611,  612. 

nor  one  void  ab  initio,  612. 

did  include  contingent  interest  undisposed  of  in  specific  devise,  ib. 
also  a  partial  interest  undisposed  of,  as  a  reversion, 

612,  613. 

or  an  alternative  fee,  613. 
where  remainders  contingent,  general  devise  carried  reversion  in 

meantime,  614. 

contra  where  expressly  devised  to  testator's  heir,  615. 
devisee   of  partial  interest    not    excluded   from    taking  further 

interest  as  residuary  devisee,  ib. 

intermediate  rents   of  land    specifically  devised   in    futuro    of, 
included  in  residuary  devise,  616. 

whether  residuary  devise  in  futuro  carried  intermediate  rents, 
quaere,  616,  617. 
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if  joined  with  personalty,  did  carry  such  rents,    Genery  v. 

Fitzgerald,  619. 
Reversions, 

general  devise  of  lands  and  hereditaments  included,  621. 

of  lands  "  not  settled,"  includes  reversion  in  settled  lands,  ib. 
of  lands  not  "  before  disposed  of,"  carries  reversion  in  lands 

before  devised  for  particular  estate,  623. 

force   of  general   devise  not  restrained  by  ambiguous  expres- 
sions, ib. 

reversion  not  excluded,  though  limitations  are  inapt,  623,  624. 
same  rule  where  the  reversion  is  the  only  property,  625 — 630. 
whether  passes  by,  when  none  of  the  limitations  applicable,  631. 
Copyholds, 

when  surrendered  to  use  of  will  passed  under  general  devise  of 

lands,  632,  and  see  638,  639. 
unsurrendered,  did  not  pass  by,  before  stat.  55  Geo.  3,  c.  192,  632. 

although  will  not  duly  attested  to  pass  freeholds,  633. 
but  if  no  freeholds,  surrender   supplied  in  equity   in  favour  of 
creditors,  or  wife,  or  children  otherwise  unprovided  for,  632. 
but  not  in  favour  of  grandchildren,  unless  testator  in  loco 

parentis,  633. 
pass  since  stat.  55  Geo.  3,  c.  192,  ib. 

although  some  of  the  limitations  inapplicable,  ib. 
unless  will  executed  prior  to  that  statute,  634. 
equitable  interests  in,  did  not  pass  by,  before  same  statute,  ib. 

contra  after  the  statute,  semb.,  ib. 

passed  though  unsurrendered  for  payment  of  debts,  where  free- 
holds insufficient,  635. 

in  what  order  applicable  to  payment  of  debts  under,  ib. 
expressly  mentioned,  passed  though  unsurrendered,  before  stat. 
Geo.  3  .  .  635. 

unless  expressly  restrained  to  surrendered,  ib. 
restrictive  force  of  words  "  which  I  have  surrendered,"  &c.,  636. 
no   restrictive   effect,  where  no  copyholds  actually  surren- 
dered, ib. 
Leaseholds, 

of  "  lands  "  or  "  estates  "  did  not  pass,  where  there  were  freeholds 
at  the 'date  of  the  will  (634)  to  answer  the  description,  637,  638. 

although  will  not  duly  executed  to  pass  freeholds,  638. 
nor  copyholds  distributable  by  custom  as  personalty,  638,  639. 
words  of  limitation  adapted  to  chattels  did  not  vary  the  rule, 

qusere,  639. 

rule  yielded  to  intention,  ib. 
effect  of  charge  exceeding  value  of  freeholds,  ib. 
farm  composed  of  freeholds  and  leaseholds  held  to  pass  by  devise 

of  "farm,"  640; 
effect  of  words  "  possessed  of,"  641. 

" interested  in  or  entitled  to,"  638. 
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leasehold  tithes  held  to  pass  along  with  freeholds,  641. 
leaseholds  held  to  pass  by  devise  of  mines  and  rents,  ib. 

held  to  pass  from  their  intimate  connection  with  free- 
holds, 642. 

from  agreement  with  described  quantity,  ib. 
would  pass  leaseholds  for  lives,  643. 
whether  term  of  years  would  pass  with  copyholds  of  inheritance 

qusere,  643. 
passed  leaseholds  where  no  other  lands  to  answer  the  description, 

644. 
leaseholds  passed  as  ''freeholds"  where   no   freeholds,  as   well 

since  as  before  1  Viet.  c.  26,  s.  24,  ib. 
Powers, 
operates  as  an  execution  of,  over  lands  where  no  other  real  estate 

at  date  of  will,  646. 
secus  if  there  were  other  real  estate,  ib. 
although  description  too  extensive,  ib. 

as  to  devise  of  all  lands  which  testator  has  power  to  dispose 

of,  647. 

where  the  power  and  the  devise  extended  to  two  sots  of  lands,  but 
testator  had  an  estate  in  one  set,  the  devise  was  an  appointment 
only  as  to  the  other  set,  ib. 
general  devise  which  would  operate  on  real  estate,  not  necessarily 

sufficient  to  exercise  a  power,  ib. 
general  bequest  of  personalty  did  not  operate  as  an  exercise  of  a 

power  over  personalty,  648. 
contra  in  case  of  a  married  woman,  where  the  will  would  otherwise 

have  no  effect,  648. 

nor  in  cas«  of  a  bequest  of  a  sum  of  money  corresponding  to  the 
sum  subject  to  the  power,  and  although  testator  had  no  other 
property  at  the  date  of  his  will,  649. 
secus  where  bequest  was  prima  facie  specific,  ib. 

there  is  an  exception  of  specific  part  of  property  subject 

to  power,  649,  n. 
SINCE  STATUTE  1  VICT.  c.  26. 

includes    all  lands    which    testator  has  at  his  death,  307,    615, 

616. 

and  lapsed  and  void  devises,  616. 

but  not  share  of  residue  which  becomes  undisposed  of,  ib. 
leaseholds  and  copyholds  as  well  as  freeholds  (s.  26),  634,  644. 
leaseholds  held  to  pass  under  devise  of  "lands  at  A."  and  other 

"  real  estates,"  645. 
but  not  under  devise  of  "  real  estates"  or  "  freeholds,"  646. 

unless  no  other  lands  to  satisfy  gift,  644,  646. 
operates  as  execution  of  a  general  power  (s.  27),  650. 

though  the  power  be  testamentary  only,  ib. 
appointment  which  fails  does  not  exclude  operation  of  residuary 

bequest,  ib. 
VOL.  ii.  3  * 
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partial  appointment  does  not  prevent  surplus  passing  under  resi- 
duary bequest,  G51. 

and  if  both  fail  next  of  kin  entitled,  ib. 
"  not  otherwise  disposed  of,"  whether  means  by  will  or  in  default 

of  appointment,  ib. 

statute  applies  to  wills  of  married  women,  652.' 
but  special  powers,   e.  g.  to  appoint  to  children,  not  within   s 

27,  ib. 
operation  of  s.  27  extending  the  effect  of  general  devise  under  old  law 

on  powers,  not  affected  by  s.  24,  ib. 
devise  of  all  other  lands  comprised  in  instrument  creating  power 

and  not  before  disposed  of  is  specific,  653. 
testamentary  appointment  must  be  executed  as  a  will,  but  need 

not  comply  with  any  other  requisition,  ib. 
effect  of,  on  copyholds,  632.— See  COPYHOLDS. 

on  mortgage  or  trust  estates,  sec  MORTGAGEE  AND  TRUSTEE,  and 

658. 
will  not  pass  the  mortgage  money,  654. 

GENERAL  PERSONAL  ESTATE, 
held  to  pass  by  the  words — 

"effects,"  "goods,"  "chattels,"  715. 

"  goods  and  chattels,  except  plate  and  legacies,"  719. 

"  all  my  property  in  A.'s  house  does  "  not  include  chose  in  action 

719,  n.  (v) 

"  other  effects,  money  excepted,"  720. 
"  other  effects,"  721,722. 
"wines  and  property,"  723. 
held  not  to  pass  by  the  words — 

"  and  all  things  not  before  bequeathed,"  715. 

"  effects  "  restrained  by  the  context,  716. 

"  goods  "  restrained  by  the  context,  ib. 

"whatever   I   have  or  shall   have  at  my  death,"  restrained  by 

context,  718. 

"  goods  and  wearing  apparel,  except  gold  watch,"  ib. 
instances  of  restrictive  effect  caused  by  the  context,  724,  n.  (/«). 
construction  of  gifts  of,  generally — 

effect  of  pecuniary  or  specific  legacy  to  same  person,  715,  716. 

of  particular  bequests  following  the  general  one,  716. 
general  words,  when  restrained  by  additional  gift  of  articles  other- 
wise included  therein,  717. 

when  not,  719. 

force  of  exception,  to  give  words  their  most  comprehensive  sense,  ib. 
effect  of  bequest  of  goods,  &c.,  in  a  specified  place,  718,  n. 
"other  effects,"  when  it  means  effects  ejusdem  generis,  720. 

when  not,  721,  722. 

distinction  between  general  terms  preceding  or  following  particular 
terms,  722,  723,  724, 
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effect  of  a  "viz."  on  preceding  general  termg,  718,  724. 

of  a  residuary  gift  in  same  will,  724,  725. 
passes  by  bequest  of  "residue  "  (see  RESIDUE),  725. 
when  it  passes  by  bequest  of  "  money"  (see  MONEY),  730  ct  seq. 
by  other  informal  words,  736. 

GENERAL  WORDS,  what,  carry  real  estate,  681  et  seq. 
See  REAL  ESTATE. 

GIFT  OVER, 

"in  case  of  death,"  how  construed,  ii.  703. 
"in  case  of  death,"  coupled  with  a  contingency,  ii.  713. 
in  case  of  death  before  legacy  is  "  payable,"  ii.  739. 
in  case  of  death  without  "  leaving'"'  children,  when  "  leaving  "  is  con- 
strued having,  ii.  747. 

how  affected  by  failure  of  primary  gift,  ii.  751. 
failure  of,  how  it  affects  primary  gift,  ii.  758. 
See  DEATH— FAILUKE. 

"  GOODS,"  carries  general  personal  estate,  715. 

GRANDCHILDREN, 

not  included  in  gifts  to  children,  ii.  135 — 137. 
unless  at  date  of  will  the  existence  of  a  child  was  impossible,  semb. , 
ii.  136. 

"  GROUND  RENT"  held  to  include  reversion  in  fee,  756. 
See  RENTS. 

GUARDIANS,  power  of  infant  to  appoint  by  will,  28,  29. 

GUARDIANSHIP, 

not  determined  by  marriage  of  infant,  29. 
of  infant  copyholder,  lord's  right  to,  ib. 

H. 
HALF-BLOOD, 

relations  by,  included  with  those  of  the  whole  blood  in  gifts  to  next  of 
kin,  relations,  ii.  111. 

brothers  or  sisters,  ii.  140. 
nephews  and  nieces,  &c.,  ib. 

HEIR, 

according  to  Scotch  law,  not  excluded  from  share  of  personalty  under 
English  intestacy,  7. 

before  admittance  could  devise  copyholds,  53. 

effect  of  devise  to,  70. 

when  descent  broken,  ib. 

surplus  proceeds  of  sale  under  decree  devolve  on,  152. 

rents  released  from  accumulation  by  Thellusson  Act  devolve  to,  as  per- 
sonalty, 293, 

3  i  2 
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— (continued). 
resulting  trust  for,  529  et  seq. 

See  RESULTING  TRUST. 
estate  of,  pending  contingent  gift  to  minor  at  21,  ceases  by  death  o 

minor  under  21  where  there  is  a  gift  over,  548. 
not  put  to  election  by  unattested  will,  419. 

except  where  legacy  given  on  express  condition,  420. 
not  bound  to  elect  where  will  revoked  by  alteration  of  estate,  421. 
Scotch,  not  put  to  his  election  by  general  devise,  ib. 

contra  where  lands  in  Scotland  specially  devised,  ib. 
undisposed  of  interest  in  proceeds  of  sale  of  land  belongs  to,  586. 
never  excluded  except  by  gift  to  another,  589,  590. 

even  where  express  direction  that  he  shall  not  take,  590. 
lapsed  shares  of  proceeds  of  land  devised  to  be  sold  belongs  to,  588. 
share  of  proceeds  illegally  disposed  of  belongs  to,  ib. 
entitled  to  proportional  part  of  proceeds  of  mixed  fund  undisposed  of 

589. 

takes  as  personalty  a  partial  interest  undisposed  of  under  trust  for 
conversion,  595. 

otherwise  where  entire  interest  undisposed  of,  ib. 
even  though  sale  has  been  made  by  mistake,  ib. 

when  entitled  to  void  legacy  charged  on  land,  322  et  seq.,  597  et  seq. 
605,  606. 

or  sum  excepted  out  of  proceeds  of  conversion,  604. 
when  entitled  under  gift  to  "  family,"  ii.  82. 

"nearest  family,"  ii.  84. 

"next  of  kin  by  way  of  heirship,"  ii.  97. 

GIFT  TO  AS  PURCHASER  WITHOUT  ANY  ESTATE  IN  ANCESTOR, 

applies  to  heir-at-law,  ii.  55. 
at  the  ancestor's  death,  ib. 

includes  several  persons  who  are  co-heirs,  ib.  63. 

whether  devise  to,  carries  fee-simple,  quaere,  ii.  56. 

of  particular  name  or  sex,  devisee  must  answer  whole  description, 
ii.  52. 

male  of  the  body  held  entitled  as  purchaser,  though  not  heir  gene- 
ral, ii.  60. 

male  (or  female)  of  the   body  claiming  by  descent  must  claim 
wholly  through  males  (or  females),  ii.  61. 

but  need  not  when  claiming  by  purchase,  ib. 

construction  of  gift  to  "  first  male  heir,"  ii.  63. 

no  person  can  take  as,  the  ancestor  being  still  alive,  nemo  est  h&re 
viventis,  ii.  64. 
unless  context  show  that  heir  apparent  is  intended,  ii.  64 — 68. 

devisee  entitled  as,  if  so  pointed  out  by  testator,  although  not  heir 
general,  ii.  69. 

devise  of  customary  lands  to,  simpliciter,  gives  them  to  common- 
law  heir,  ib.  n.,  71,  72. 

but  devise  of  common-law  lands  expressly  to  heir  by  custom  gives 
them  to  him,  though  not  common-law  heir,  ii.  69, 
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HE  IR—  (continued} . 

explained  by  context    to    mean  the  devisee  of   the  estate,   ii. 

69,  70. 

devise  to  "next  heir"  after  mention  of  " heir  female,"  construc- 
tion of,  ii.  70. 
to  "  right  heir,  except  (testator's)  son,"  construction  of,  ii. 

70,  71. 
special,  entitled,  although  he  is  also  heir  general,  ii.  71, 

HOW  AFFECTED  BY  NATURE  OF  PROPERTY  GIVEN", 

customary  lands,  ii.  69,  71,  72. 

lands  descended  to  testator  ex  parte  maternd,  ii.  72. 

personalty  (see  HEIRS). 

with  or  without  realty,  goes  to  heir-at-law,  not  next  of  kin, 
ii.  74,  75. 

although  several  co-heirs,  ii.  75. 

unless  otherwise  indicated  by  context,  ii.  76. 

REFERABLE  TO  HEIR  AT  WHAT  PERIOD, 

generally  at  the  ancestor's  death,  whether  ancestor  be  testator,  ii.  77. 

or  a  stranger,  ii.  78. 
both  in  case  of  real  and  personal  estate,  ib. 

and  notwithstanding  devise  of  partial  interest  in  same  lands 

to  him  by  another  description,  ii.  78. 

distinction  where  contingent  executory  devise  to  "heir" 
follows  immediately  after  gift  of  fee -simple  to  him  by 
another  description,  ii.  80. 

where  future  time  enters  into  the  description  of  the  "  heir,"  ib. 
See  ELECTION— ESTATE  TAIL — HEIRS — IMPLICATION — RE- 
SULTING TRUST. 

HEIR-AT-LAW, 

not  presumed  to  be  cognizant  of  contents  of  his  ancestor's  will,  without 

notice,  ii.  13. 

of  testator,  promise  by,  enforced,  i.  385. 
not  to  be  disinherited  but  by  express  words  or  clear  implication,  ii.  763. 

HEIRLOOMS, 

gift  of,  to  go  along  with  estate,  revoked  by  revocation  of  devise  of  estate, 

167. 
mode  of  limiting,  observations  upon,  ii.  548  :  see  CHATTELS. 

"HEIR  OF  THE  BODY," 

devise  to  (in  the  singular),  what  estate  it  passes,  ii.  57. 

"male"  (or  female),  claiming  by  purchase,  entitled,  though  not  heir 

general,  ii.  60. 
male  (or  female),  claiming  by  descent,  must  claim,  wholly  through  males 

(or  females),  ii.  61. 

but  need  not,  if  claiming  by  purchase,  ib. 
may  comprise  several  as  co-heira,  ii.  63, 
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"  HEIR  OF  THE  BODY  "—(continued). 

but  quiere,  if  "next"  be  prefixed,  ifo. 

HEIRS, 

devise  to,  passes  fee-simple,  without  limitation,  ii.  49. 

bequest  to,  by  way  of  substitution,  to  prevent  lapse,  applies  to  next  o 

kin,  ii.  72,  73. 
bu£  where  real  combined  with  personal  property,  heir-at-law  entitled 

to  both,  ii.  73. 
and  generally  as  to  personalty  alone,  "heirs"  must  be  construed  strictly, 

ii.  74,  75. 

a  fortiori  "heir"  in  the  singular,  ib. 
although  there  be  several,  co-heirs,  to  take  as  heir,  ii.  75. 
when  held  to  mean  children,  ii.  76. 

See  HEIB — BOROUGH  ENGLISH — GAVELKIND. 

"HEIRS  LAWFULLY  BEGOTTEN,"  devise  to  A.  and  his,  creates  estate 
tail,  ii.  299.  . 

See  LAWFUL  HEIHS. 

"  HEIRS  MALE,"  devise  to  A.  and  his,  creates  estate  tail,  ii.  266. 

to  testator's,  does  it  create  estate  tail  ?  ii.  59,  n. 

"HEIRS  OF  THE  BODY," 

limitation  of  estates  pur  autre  vie  to,  effect  of,  56. 
devise  to,  confers  an  estate  tail,  ii.  56. 
how  such  estate  is  descendible  (Mandevile1  s  case),  ib. 
when  held  to  mean  children,  ii.  76. 

effect  in  creating  estate  tail,  not  controlled  by  superadded  words  of 
limitation,  ii.  334,  335. 

nor  by  words  of  limitation,  and  also  of  modification  inconsistent 

with  estate  tail,  ii.  338  et  seq. 
nor  by  interposition  of  estate  to  preserve  contingent  remainders, 

ii.  336. 

nor  by  expressed  intention  to  create  strict  settlement,  ii.  364. 
may  be  controlled  by  words  of  explanation,  ii.  358  et  seq.,  536. 
"  die  without,"  not  restrained  to  mean  die  without  at  death,  by  1  Viet. 
c.  26,  s.  29,  ii.  507. 

See  ESTATE  TAIL — EXECUTORY  TRUSTS — FIRST  HEIR  MALE — 
NEXT  HEIR  MALE — RULE  IN  SHELLEY'S  CASE— STRICT  SET- 
TLEMENT. 

"HEREDITAMENTS," 

includes  every  species  of  realty,  738. 

devise  of,  without  words  of  limitation,  did  not  carry  fee,  ii.  263. 

"  HEREIN,"  174,  n. 

"  HEREINAFTER,"  how  construed,  89. 
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HERITABLE  BOND, 

does  not  pass  by  English  will,  8,  n. 

whether  payable  in  first  instance  ont  of  Scotch  land  or  English  per- 
sonalty, 7. 

"HOPE,"  expressions  intimating  how  far  they  create  a  trust,  363. 
HORSES,  pass  under  the  words  goods  and  chattels,  715,  n. 

"HOUSE," 

what  passes  by  devise  of,  740,  741. 
is  synonymous  with  "messuage,"  semb.,  740. 
gift  to  the  (as  object  of  gift),  ii.  82,  83. 
devise  to  A.  and  his,  gives  a  fee,  ii.  254. 

"  HOUSEHOLD  FURNITURE,"  what  passes  by  gift  of,  721,  n. 
"  HOUSEHOLD  GOODS,"  what  passes  by  gift  of,  ib. 

HUSBAND, 

not  included  in  bequest  to  "  family,"  ii.  86. 

or  to  "relations,"  ii.  111. 
is  entitled  to  wife's  personal  estate,  independently  of  the  Statutes  of 

Distribution,  ii.  112. 
misdescription  of  legatee  as,  not  necessarily  fatal  to  the  gift,  ii.  47,  n. 

HUSBAND  AND  WIFE, 

may  assign  monies  to  arise  under  trust  for  conversion,  568. 
gift  to  simply,  creates  a  tenancy  by  entireties,  ii.  231. 
and  a  third  person,  under  gift  to,  as  joint  tenants,  husband  and  wife 
take  one  moiety  only,  ib. 

as  tenants  in  common,  same  result,  ii.  232. 
what  estates  pass  under  limitations  to, 

wife  for  life,  remainder  to  heirs  of  body  of -husband  and  wife, 

ii.  315. 
husband  and  wife  for  life,  remainder  to  heirs  of  body  of  one, 

ii.  316. 
wife  for  life,  remainder  to  heirs  of  her  body  begotten  by  husband, 

ii.  317, 
husband  and  wife  for  life,  remainder  to  heirs  begotten  on  wife  by 

husband,  ib. 

husband  for   life,  remainder  to  heirs   of  body  of  wife  by  hus- 
band, ib. 

husband  and  wife  for  their  lives,  remainder  to  heirs  of  their  bodies, 
ii.  333. 

See  ESTATE  TAIL. 


I. 
IDIOT, 

will  of,  void,  29. 

whether  he  may  be  witness  to  a  will,  since  1  Viet.  e.  26,  105. 
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"IF," 

in  a  devise  or  bequest,  creates  a  contingency,  76G,  769,  799. 
unless  controlled  by  context,  ib. 

ILLEGITIMATE  CHILDREN, 

may  take  by  will,  where  duly  described,  ii.  201. 
of  A.,  in  a  gift  to,  reputation  of  parentage  to  be  proved,  ib. 
not  included  in  a  gift  to  "  children,"  or  other  class  of  relations,  ib. 
notwithstanding  strong  ground  for  conjecture,  ii.  204  et  seq. 
or  the  eventual  absence  of  other  objects,  ii.  206. 
or  mention  of  the  mother  (an  unmarried  woman)  ii.  206,  207. 
testator's  recognition  of  the  illegitimate  children  not  sufficient,  ib. 
nor  will  recognition  in  codicil  of  bastard  born  after  the  will  bring  him 

within  gift  to  future  children,  ii.  208. 
and  so  held,  even  of  recognition  in  will  (Bagley  v.  Mollard,  as  to  which, 

see  ii.  221),  208. 

not  entitled  under  gift  to  children,  which  may  include  legitimate  chil- 
dren, ib.,  214,  219. 
if  identified,  take,  though  called  children,  ii,  209. 

as,  under  gift  to  children  "now  living,"  where  no  legitimate 

children,  ib. 
to  children,  or  to  the  (t  child  and  children,"  of  the  late  C.  who  has 

none,  or  only  one  legitimate  child,  ib.,  210,  211. 
to  children  of  A.,  a  woman  past  child-bearing,  quaere,  ii.  209,  n. 
to  a  woman  until  her  marriage,  and  then  to  her  children,  ii.  209, 

210. 

where  testator  provides  for  his  wife,  shewing  that  he  expects  her 
to  survive  him,  and  for  his  children  by  another  woman  in  same 
will  (Wilkinson  v.  Adam),  ii.  212. 
intention  to  include,  must  appear  by  the  will,  ii,  207. 
but  evidence  of  the  state  of  testator's  or  other  person's  family,  admis- 
sible, ii.  213,  214. 
not  entitled  under  bequest  by  bachelor  to  children,  at  least  where  their 

mother  is  also  provided  for,  ii.  216,  217. 
whether  1  Viet.  c.  26,  revoking  will  on  marriage,  affects  this  position, 

ii.  217. 

cannot  take  with  legitimate  children  as  one  class,  ii.  219. 
but  may,  under  a  designalio  personarum  applicable  to  both,  ii.  219. 
whether,  if  elsewhere  designated  by  testator  as  children,  entitled  under 

distinct  gift  to  "  children,"  ii.  220,  221. 
if  so,  only  such  as  are  individually  designated  are  entitled,  ii.  221, 

222. 
entitled,  if  gift  be  intended  to  operate  whether  marriage  is  valid  or  not, 

ii.  222. 

en  venire,  gift  to,  without  reference  to  the  father  is  valid,  ii.  223,  221. 
by  a  particular  man,  gift  to,  void,  224. 

unless  the  paternity  can  be  assumed,  ib. 
whether  the  assumption  may  be  made  in  gift  to  children  of  a 
woman  by  testator,  ii.  224,  225. 
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ILLEGITIMATE  CHILDREN— (continued). 

reluctance  to  hold  reference  to  father  an  essential  part  of  the 

description,  ii.  225,  226. 
whether  nnhorn  bastard  en  ventre  can  have  a  name  by  reputation, 

ii.  227. 
not  in  esse,  whether  gift  to,  be  valid,  ib. 

not  void  on  ground  of  uncertainty,  where  father  not  referred  to, 

ii.  228. 

but  void  on  grounds  of  public  policy,  ib.  229. 
summary  of  the  law  on  gifts  to,  ii.  229. 

IMBECILITY,  what  is  sufficient  to  invalidate  will,  30. 

"  IMMEDIATE  EXPECTANCY,"  entitled  in,  see  We&tcar  v.  We&tcar,  21 

Beav.  328. 
IMMOYEABLE  PROPERTY,  by  what  law  governed,  1. 

IMPLICATION, 

power  authorizing  appointment  to  A.  or  B.,  gift  in  default  is  implied  to 

A.  andB.,  483. 
nothing  contrary  to  law  can  be  implied,  490,  n. 

necessary,  what  is,  497,  498. 
OF  GIFT, 

from  recital,  490  et  seq. 

not  from  recital  of  supposed  existing  interest,  491. 

except  where  gifts  parcelled  out  on  faith  of  existence  of  such 

interest,  492. 

from,  recital  of  supposed  gift  made  by  same  will,  492,  493. 
from  bequest  of  what  it  is  supposed  will  make  up  a  certain  sum,  494. 
from  mistaken  idea  of  devolution  of  property  by  law,  494,  495. 
under  gift  by,    from  power  of  selection  or  distribution,  objects 
take  as  tenants  in  common,  ii.  244. 

OF   REVOCATION    OF   GIFT, 

not  implied  by  codicil  misreciting  gift  by  will,  495,  498. 
nor  from  will  itself  misreciting  gift,  496. 

ESTATE   TAIL  KAISED   BY,  517  et  SCq. — See  ESTATE   TAIL. 
ESTATE   FOE  LIFE   RAISED   BY, 

in  A.,  from  devise  to  heir  after  death  of  A.,  498. 

from  devise  to  residuary  devisee,  after  death  of  A.,  505,  506. 
whether  from  devise  to  one  of  several  co-heirs  after  death  of  A., 

qusere,  499. 
whether  from  devise  to  heir  and  others  after  death  of  A.,  quaore, 

499,  500. 

distinction  where  {.art  of  the  lands  expressly  devised  to  A.  for  life, 

500,  501. 

ESTATE   FOE,  LIFE   NOT  RAISED    BY, 

in  A.  (not  being  the  heir),  from  gift  of  lands  to  A.  for  life,  and 
after  his  decease  those  lands  and  others  to  B.,  502,  503. 

nor  from  gift  to  heir  after  death  of  A.,  where  there  is  a  residuary 
devise,  505. 
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IMPLICATION— (continued}. 

nor  from  power  to  appoint  by  will,  517. 
of  gift  to  children,  from  gift  to  posthumous  children,  506. 
from  gift  to  survivors,  ib. 
from  gift  over  on  death  of  the  survivor,  507. 
in  favour  of  survivors  where  annuity  is  to  several  for  the  lives  of  them 

and  the  survivors,  508. 
doctrine  of,  as  affecting  personal  estate,  508,  509,  510. 

GENERALLY, 

none  where  gift  is  under  a  power,   but  the  property  goes  as  in 

default  of  appointment,  510. 

from  gift  on  death  combined  with  contingency,  510  et  seq. 
from  gift  over  on  death  under  certain  age,  511,  ii.  253,  and  see 

FEE- SIMPLE. 

from  appointment  of  guardian,  512. 
from  trust  for  maintenance,  &c.,  during  minorities,  512,  513,  n., 

ii.  253. 
that  equitable  is  to  be  co-extensive  with  legal  disposition,  513, 

514,  ii.  252. 

from  powers  of  appointment,  in  favour  of  objects  of  power,  514,  515. 
though  there  is  an  express  gift  in  another  event,  515. 
but  not  where  there  is  an  express  gift  in  default  of  appoint- 
ment, ib. 
the  construction  of  which  is  not  affected  by  the  terms  of 

the  power,  515,  516. 

and  not  where  there  is  a  power  to  appoint  to  one  only  of  a  class, 
•    516. 
only  arises  in  favour  of  those  to  whom  an  appointment  might 

have  been  made,  ib. 
gift  by,  from  power  to  appoint  to  relations  takes  effect  in  favour  of 

relations  at  death,  ib. 

whether  in  case  of  real  property  the  estate  implied  is  a  fee,  516,  51 7. 
issue  take  nothing  by,  from  gift  over  if  A.  die  without  issue  at  his 

death,  524,  525. 
nor  from  gift  over  if  A.  die  without  issue  generally,  since  1  Viet. 

c.  26,  525. 
gift  to  children  not  implied  from  gift  over  on   death   without 

children,  526,  527. 
direction  for  accumulation  of  residuary  estate  by,  disregarded, 

573,  n. 

See  CHILDREN — CROSS  REMAINDERS— ESTATES  TAIL — ESTATE  FOR 
LIFE— FEE-SIMPLE— RESULTING  TRUST. 

"IN  CASE  OF  DEATH," 

how  construed  where  no  express  terms  of  contingency,  ii.  703. 
where  there  are  such  terms,  ii.  713. 
See  DEATH— GIFT  OVER. 

INCOME,  destination  of,  till  vesting  of  executory  gift,  616,  ii.  155. 

See  ACCUMULATION— CONVERSION— HEIR— INTERMEDIATE  RENTS. 
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INCOME-TAX, 

gift  free  of  taxes  is  not  free  from,  174,  n. 

INCONSISTENCY 

of  dispositions  in  will  and  codicils,  revocation  by,  159. 
between  two  wills  of  uncertain  date,  160 

INCONSISTENT  EXPRESSIONS,  how  reconciled,  448,  ii.  700,  701. 
See  REPUGNANCY. 

INCORPORATION  of  documents  in  a  will, 
what  is,  83  et  seq. 
documents  must  be  clearly  identified,  84. 

must  be  in  existence  at  time  of  execution  of  will,  ib. 
presumed  to  be  in  existence  where  so  stated,  84,  85. 
necessity  of  probate  of  documents  incorporated,  85,  86. 

title  of  to  probate,  86. 

documents  to  be  afterwards  executed  cannot  be  incorporated,  86,  87. 
distinction  where  document  is  signed  by  legatee  undertaking  to  apply 
legacy,  87,  n. 

"  IN  DEFAULT  "  of  prior  objects,  effect  of  devise,  759. 
See  DEFAULT  OF  ISSUE. 

INDEFINITE  DEVISE,  before  statute  1  Viot.  c.  26,  creates  estate  for  life 
only,  ii.  247. 
See  FEE-SIMPLE. 

INDEFINITE  TRUSTS, 

not  void,  when  for  charity,  195. 
See  UNCERTAINTY. 

INDIA,  law  regulating  wills  in,  9,  n. 
INDORSEMENT  on  a  bond  held  testamentary,  19. 

INFANT, 

domicil  of,  whether  follows  that  of  mother,  1 1 . 

power  of,  to  make  a  will,  28. 

to  appoint  guardians,  ib. 

copyholder,  lord's  right  to  guardianship  of,  29. 

guardianship  of,  not  determined  by  marriage,  ib. 

disability  of,  to  make  a  will  cannot  be  dispensed  with,  33. 

may  exercise  power  simply  collateral,  33,  n. 

cannot  appoint  guardian  by  will,  since  1  Viet.  c.  26,  38,  39, 

may  take  under  will,  70. 

cannot  elect  to  take  property  unconverted,  564. 

INFLUENCE,  UNDUE, 

what  necessary  to  invalidate  will,  30,  31,  n. 
particular  gifts  obtained  by,  may  be  declared  void,  31. 

INFORMAL  documents,  when  admitted  to  probate,  98. 

"  INHERITANCE,"  devise  of,  without  words  of  limitation  carries  fee, 
ii.  263. 
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INITIALS, 

signature  of  testator  may  be  by,  73. 
of  witness  may  be  by,  70, 

"  IN  LIKE  MANNER,"  sec  710,  n.  (?). 
"  IN  MANNER  AFORESAID,"  ib. 

INQUISITION,  finding  on,  is  prima  facie,  but  not  complete  evidence  of 
testamentary  incapacity,  31. 

INSANITY,  what  amounts  to,  31,  32. 

INSTRUCTIONS  FOR  WILL, 

oral  or  written,  not  admissible  in  evidence  to  influence  construction  of 

will,  380. 
suggestions  to  persons  taking,  ii.  767. 

INSTRUMENTS,  what,  have  been  held  to  be  testamentary,  12  et  seq. 

INSURANCE,  whether  trusts  for  effecting  policies  of,   an  accumulation 
within  the  Thellusson  Act,  294  et  seq. 

INTENTION, 

general  and  particular,  doctrine  of,  ii.  451. 

parol  evidence  of,  as  distinguished  from  surrounding  circumstances, 
not  admissible,  i.  400. 

except  in  cases  where  two  subjects  or  objects  equally  answer  the 
description,  i.  401. 

INTEREST, 

legatee  refunding  legacy  not  liable  to  pay,  212,  n. 

gift  of,  vests  an  otherwise  contingent  legacy  (sec  VESTING),  800,  802. 

charge  of  debts  on  lands  does  not  make  them  carry,  ii.  585. 

INTERLINEATION, 

in  will,  presumed  to  be  made  after  execution,  134. 

and  also  after  execution  of  codicil  if  not  mentioned  in  codicil,  ib. 

INTERMEDIATE  RENTS, 

where  lands  devised  in  futuro,  who  entitled  to,  616. 

See  GENERAL  DEVISE. 
income  of  personal  estate,  in  case  of  contingent  residuary  bequest,  pass 

by  such  bequest,  618. 

destination  of,  until  the  vesting  of  executory  gift  to  children, 
ii.  155. 

IN  TERROREM.— See  CONDITIONS  (in  restraint  of  marriage). 

INTESTACY, 

inclination  of  courts  to  construe  will  so  as  not  to  create,  807,  n.  (c). 

INTRODUCTORY  WORDS, 

in  a  will,   how  far  they    influence    question    whether    real    estate 
passes,  699. 

whether  a  fee  passes,  ii.  247,  259. 
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INTRODUCTORY  WORDS-(co^mweJ). 

referring  to  debts,  whether  they  charge  debts  on  the  real  estate, 
ii.  557. 

INVENTORY,  legatee  for  life  of  chattels  compellable  to  give,  to  ulterior 
legatee,  835. 

INVESTMENTS, 

liability  of  trustees  for  not  making  proper,  575, 

tenant  for  life  acquiescing  in  improper,  ib. 

IRELAND, 

lands  in,  not  within  9  Greo.  2,  c.  36,  220. 
Thellusson  Act  does  not  extend  to,  284. 

IRVINGITE  ministers,  bequest  for  the  benefit  of,  good,  190. 

ISSUE, 

no  estate  implied  to,  from  gift  over  if  no  issue  living  at  death,  519. 
nor  from  gift  over  on  death  without  issue  since  1  Viet.  c.  26,  524. 
devise  to,  without  gift  to  ancestor,   when   it  carries  an  estate  tail, 
ii.  57,  58. 

synonymous  with  descendants,  comprising  every  degree,  ii,  89. 
take  per  capita,  ii.  90. 

as  well  in  gift  of  real  as  personal  estate,  ib. 
especially  where  gift  is  to  issue  as  tenants  in  common,  ii.  9t. 
means  children  where  mention  is  made  of  their  "parents,"  ii.  92, 
545. 

or  where  the  issue  of  issue  is  spoken  of,  semb.,  ib. 
or  where  gift  is  to  them  per  stirpes,  ib. 

unless  there  be  a  gift  over  "  in  default  of  issue,"  ii.  92. 
not  restricted  to  children  by  expression  "  lawfully  begotten  by  A.," 

ii.  93. 
effect  where  " issue"   and    "  children"   are  used  promiscuously, 

ib.  383,  420,  and  see  Young  v.  M'Intosh,  7  Jur.  383. 
is  synonymous  with  "  offspring,"  89,  n. 
gift  to,  simply,  vests  in  them  as  joint  tenants,  ii.  90,  234. 
where  a  word  of  limitation,  ii.  387  et  seq. 
do  not  take  concurrently  with  A.  under  gift  to  A.  and  his  issue,  semb., 

ii.  388,  389,  545. 
whether  they  take  by  purchase  under  a  limitation  to  A.  and  his  issue 

as  tenants  in  common,  ii.  391. 

do  not  take  by  purchase  under  devise  to  A.  for  life,  with  remainder  to 
his  issue,  ii.  394. 

or  to  A.  for  life,  with  remainder  to  his  issue  and  their  heirs, 

ii.  395. 
or  to  A.  for  life,  with  remainder  to  his  issue,  words  of  modification 

being  added  to  gift  to  the  issue,  ii.  416. 

do  take  by  purchase  under  devise  to  A.  for  life,  with  remainder  to  his 
issue  in  fee,  with  words  of  modification  added  to  gift  to  the  issue, 
ii,  417.  " 


862  INDEX. 

do  take  by  purchase  under  devise  to  A.  for  life,  with  remainder  to  his 

issue  in  fee  where  "  issue  "  used  in  singular,  ii.  397. 
do  take  by  purchase  since  1  Viet.  c.  26,  under  every  devise  to  A.  for 
life,  with  remainder  to  his  issue,  with  words  of  modification  added  to 
gift  to  issue,  ii.  417, 

when  construed  to  mean  children,  ii.  417,  418  et  seq. 
take  by  purchase  under  devise  to  A.  for  life,   with  remainder  to  his 
issue  when  issue  explained  to  mean  "  children,"  "sons,"  &c.,  ii.  419. 
Sec  CHILDREN — DIE  WITHOUT  ISSUE — ESTATE  TAIL — EXECUTORY 

TRUST — SUBSTITUTION. 
"ITEM,"  force  of  word,  in  a  will,  416,  n,,  465,  n.,  790,  ii.  237. 

J. 

JEWISH  RELIGION,  bequest  for  propagating,  how  far  good,  192. 
"  JOINT  LIYES,"  construction  of,  see  507. 

JOINT  TENANCY, 

created  by  devise  or  bequest  to  several  simply,  ii.  231. 

of  chattels,  money  legacies,  and  residuary  personal  estate,  ii.  232. 
but  if  the  devise  be  of  an  estate  tail,  devisees  are  joint  tenants  only  for 
life,  ii.  232. 

and  tenants  in  common  as  to  the  inheritance,  ib. 
and  a  devise  "  to  the  first,  second,  and  other  sons  of  A.  in  tail "  confers 

on  them  successive,  not  joint,  estates,  ii.  233. 
not  created  by  simple  gift  to  husband  and  wife,  but  a  tenancy  by 

entireties,  ii.  231. 
nor  by  gift  to  two  and  the  survivor  and  the  heirs  of  such  survivor, 

ib.  n. 
created  by  simple  gift  to  a  class,  ii.  234. 

to  children  in  remainder  (though  not  vested  in  all  at  same  moment) 

as  well  as  by  gift  in  possession,  ii.  234,  235,  236. 
distinction  in  this  respect  between  uses  or  trusts,  and  gifts  at 

common  law,  ib. 
created,  where  same  lands  are  devised  in  fee  to  two  different  persons, 

447,  ii.  236. 

not  created  where  trust  is  executory,  ib. 

created  in  substitutional  gift,  though  primary  gift  was  in  common, 
ii.  237. 

in  accruing  shares,  though  original  shares  held  in  common,  ib. 
by  bequest  connected  by  word  "  also  "  with  another  gift  creating 

tenancy  in  common,  ib. 

or  implied  gift  to  survivor,  created  by  gift  over  on  death  of  survivor, 
notwithstanding  words  of  severance,  ii.  240. 
or  on  death  of  all  prior  legatees,  ii.  241. 
but  not  without  clear  intention,  ii.  243. 

gift  of  share  in,  failing  by  death,  revocation,  &c.,  survivors  take  the 
whole,  316,  ii.  244. 
in  case  of  tenants  in  common  the  share  lapses,  ib. 
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JOINT  TENANT, 

of  freeholds  of  inheritance,  will  of,  was  void  if  made  during  joint 

estate,  40. 

contra  since  1  Yict.  c.  26,  if  he  survive  his  co-tenant,  ib. 
contra  also  as  to  personalty,  ib. 

.  could  devise  copyholds  so  as  to  bar  survivorship  of  his  co-tenant,  51. 
contra  under  1  Yict.  c.  26,  51,  n. 
devise  to  alien  and  another  as,  effect  of,  60. 
no  lapse  by  death  of  one,  316. 

JOINT  WILL, 

may  be  made  by  two  persons,  13. 

may  be  treated  as  a  separate  will,  ib. 

may  not  be  admissible  to  probate  during  life  of  either,  ib. 

JOINTURE,  power  to,  what  estate  may  be  created  thereunder,  ii.  290,  291. 

JUDGMENT  CREDITOR,  entitled  to  priority  as  against  equitable  assets, 

ii.  587. 

to  payment  out  of  property  over  which 
debtor  has  general  power,  though 
not  exercised,  ii.  587,  588. 


.— See  NEXT  or  KIN. 
KINDRED,  degrees  of,  traced  according  to  the  civil  law,  Cooper  v.  Denison, 
13  Sim.  295. 


LAND, 

devise  of,  includes  houses  thereon,  738. 

unless  used  in  contradistinction  to  "  house,"  ib. 
did  not  include  chattel>aseholds  before  stat.  1  Yict.  c.  26,  636. 
secus  as  to  leaseholds  for  lives,  643. 
devise  of,  only  passed  estate  for  life,  ii.  247. 
contra  since  1  Yict.  c.  26,  ii.  266. 
is  assets  for  payment  of  debts,  ii.  552,  553. 

"  LANDS  NOT  SETTLED,"  see  621. 

LAPSE, 

what  is,  314. 

general  doctrine  of,  ib. 

not  varied  by  gift  being  accompanied  by  words  of  limitation,  ib. 

even  where  an  estate  tail  is  devised,  ib. 

or  where  legatee  dead  at  date  of  will,  ib. 

applies  both  to  realty  and  personalty,  ib. 

of  bequest  of  debt  to  debtor,  314,  n. 
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LAPSE— (continued). 

of  bequest  to  pay  debts,  where  a  creditor  dice,  314. 

of  bequest  to  creditor  in  that  character,  ib. 

effect  of  declaration  that  legacy  shall  not,  315. 

exception  where  gift  to  representatives  by  substitution,  316. 

holds  as  to  gift  in  contingency,  ib. 

of  share  of  tenant  in  common  dying  before  testator,  ii.  244. 

or  if  share  be  revoked,  ib. 
whether  any,  under  devise  to  A.  to  use  of  B.  by  the  death  of  A.,  ii. 

269. 
of  gift  by  A.  to  uses  of  B.'s  will,  unless  devisee  survive  both  A.  and  B. 

316. 

docs  not  take  place  by  death  of  one  joint  tenant,  ib.,  ii.  244. 
nor  by  death  of  one  of  a  class,  316,  317,  ii.  244. 

though  class  be  ascertained  in  testator's  lifetime,  317,  318. 
gift  to  executors  when  construed  as  a  gift  to  a  class,  ib. 
of  gifts  to  next  of  kin  or  relations  as  a  class,  319,  ii.  115,  n. 
of  legal  estate,  does  not  affect  the  beneficial  devisee,  319. 
of  trust  estate  does  not  affect  devise  of  legal  estate,  ib. 
of  devised  estate  does  not  affect  legacy  charged  on  it,  320. 
of  contingent  charge,  causes  the  estate  to  devolve  discharged,  320,  321. 
so  where  charge  on  land  fails  by  death  of  legatee  before  time  of  pay- 
ment, 321. 

destination  of  legacy  payable  out  of  land  in  case  of,  where  legacy  is  an 
exception  out  of  gift  of  the  land,  322,  323,  597,  598  et  seq. 

where  legacy  is  a  charge  on  the  land,  324,  325,  597. 
whether  any,  under  gift  of  personal  estate  to  A.  and  the  heirs  of  his 

body  remainder  to  B.,  by  death  of  A.,  326. 
SINCE  1  YICT.  c.  26— 

lapsed  sum  forming  exception  out  of  land  devised  passes  under 
residuary  gift,  326. 

so  where  gift  of  sum  void,  ib. 

estate  tail  does  not  lapse  by  death  of  donee,  but  goes  to  issue 

in  tail,  327. 
gift  to  child  or  other  issue  of  testator  does  not  lapse,  provided 

issue  of  donee  be  living  at  death  of  testator,  ib. 
statute  does  not  apply  where  the  donee  only  takes  if  surviving 

the  testator,  329. 
nor  to  gifts  to  joint  tenants,  ib. 
nor  to  gifts  to  classes,  ib. 
how  subject  of  gift  devolves,  ib. 

statute  does  not  apply  to  gifts  under  power  to  appoint  to  par- 
ticular objects  where  there  is  a  gift  in  default  of  appoint- 
ment, 329. 
contra  where  the  power  is  general,  though  there  is  a  gift  in 

default,  ib. 

of  part  of   proceeds  under    trust  for   conversion,    for  whose  benefit 
enures,  588  et  seq. 

how  affected  by  1  Yict.  c.  26,  609. 
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LAPSED  DEVISE, 

not  included  in  general  residuary  devise  before  stat.  1  Viet.  c.  26,  611, 
612. 

secus  since  that  statute,  187,  326. 

"  LAWFULLY  BEGOTTEN,"  ii.  299. 

"  LAWFUL  HEIRS,"  devise  to  A.  and  his,  creates  estate  in  fee,  ii.  299. 

LEASEHOLDS, 

will  of,  whether  governed  by  lex  loci,  4,  n. 

gift  of,  to  go  along  with  freeholds,  but  so  as  not  to  vest  till  some  tenant 

in  tail  attains  twenty-one,  void,  254. 

effect  of  general  devise  of  lands  on  (see  GENERAL  DEVISE),  636. 
held  to  pass  as  "freehold,"  where  no  freehold,  644,  746. 
observations  on  limitations  of,  to  go  along  with  settled  estates,  ii.  548. 

See  CHATTELS. 

held  to  pass  by  the  words  "  residue  of  my  goods,"  715,  n.  (6). 
but  not  by  the  words  "  all  things  not  before  bequeathed,"  ib. 
specific  legatee  of,  entitled  to  throw  on  general  personal  estate 

arrears  of  ground  rent,  ii.  595. 

expenses  of  renewal  fallen  due  in  testator's  lifetime,  ib. 

costs  of  performing  covenant  to  build,  ii.  596. 
but  not  the  cost  of  repairs,  ib. 

LEASING,  power  of,  or  restriction  on,  puts  dowress  to  her  election,  431, 

432. 
power  of,  for  indefinite  term,  when  vests  legal  estate  in  trustees,  ii. 

277. 

"LEAVING," 

gift  over  on  death  of  tenant  for  life,  without  leaving  children,  follow- 
ing vested  gift  in  remainder  to  the  children, — "  leaving  "  construed 
having,  ii.  747,  748. 

but  not  where  previous  gift  is  not  vested,  ii.  749. 
but  if  one  child  survive  all  may  take,  ii.  750. 
held  to  mean  "  having,"  ii.  473,  n. 
supplied,  457,  ii.  474. 

See  DEATH— DIE  WITHOUT  LEAVING  ISSUE— ESTATE  TAIL. 

"  LEFT,"  gift  of  what  shall  be,  335. 

LEGACIES, 

additional,  construction  of  gift  of,  172,  173. 
substitutional,  172. 

charge  of,  on  land  by  unattested  codicil,  88. 

income  of  money  wanted  to  pay,  falls  into  capital  of  residue  until  lega- 
cies are  payable,  571,  n. 
what  words  charge  real  estate  with,  ii.  572. 
See  CHAEGE— CODICIL. 

"LEGACY," 

held  upon  context  to  include  real  estate,  707,  708. 
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"  LEGACY  "—(continued). 

generally  includes  annuity,  ii.  576, 

unless  expressly  distinguished,  ii.  576. 

LEGACY  DUTY, 

how  affected  by  domicil,  2,  n. 

what  expressions  give  legacy  free  of,  173 — 175. 

on  proceeds  of  lands  directed  to  be  sold,  when  attaches,  561,  562. 

on  rent  charges  and  charges  on  land  generally,  563,  n. 

payable  out  of  same  fund  as  legacy  bequeathed  free  of  duty,  ii.  636. 

LEGAL  ASSETS, 

what  are,  ii.  585,  586. 

See  ASSETS. 

LEGAL  ESTATE, 

vests  in  A.  under  devise  to  use  of  A.  in  trust  for  B.,  ii.  268,  269. 

may  or  may  not  vest  in  A.  under  devise  to  A.,  to  use  of  or  in  trust  for 

B.,  ii.  270. 

under  such  devise  vests  in  A.,  where  there  is  duty  to  be  performed  re- 
quiring it,  ii.  270. 

immaterial  whether  devise  be  to  A.   "  in  trust  for"  or  "to  use  of" 
B.,  ib. 

or  that  "  use"  and  "  trust"  both  used  in  different  places,  ib. 
in  trustees  restricted  to  minority  of  children  by  express  devise  to  chil- 
dren afterwards,  ii.  271. 
vests  in  trustees  by  appointing  them  "  trustees  of  inheritance,"  ii.  281. 

by  other  expressions,  ib.,  282. 
in  trustees  is  commensurate  with  duties,  ib. 
in  copyholds  vests  in  trustees  under  devise  to  them  to  use  of  or  in  trust 

for  A,,  ii.  284, 
and  in  leaseholds,  ii.  285» 

See  MORTGAGEE — TRUSTEES. 

"LEGAL  REPRESENTATIVES."—/^  " PERSONAL  REPRESENTATIVES." 
LEGATEE,  707,  708,  and  see  DEVISEES, 
LEGATEES,  who  may  be.— See  DEVISEES, 
LETTER,  held  testamentary,  19. 

LIFE  ESTATE.— See  ESTATE  FOR  LIFE— ESTATE  TAIL— LAND. 
gift  for  life  of  two  persons,  507,  508. 

"LIKEWISE," 

connecting  two  gifts,  465,  791. 

LIMITATION,  WORDS  OF, 

when  necessary  to  create  estate  in  fee,  ii.  247,  267. 
annexed  to  bequests  of  personalty,  their  effect,  ii.  501,  502,  and  see 
Saunders  v.  Vautier,  Cr.  &  Ph.  240. 

See  FEE-SIMPLE. 
added  to  limitation  to  heir  of  body  makes  heir  take  by  purchase,  ii.  300. 
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LIMITATION,  WORDS  OY— (continued). 

contra  where  added  to  limitation  to  heirs  of  body,  ii.  335  et  seq. 

except  where  heirs  explained  to  mean  children,  sons,  &c.,  ii.  358. 

or  the  course  of  descent  is  changed,  ii.  338,  402. 

added  to  limitation  to  issue  do  not  make  issue  take  by  purchase,  ii.  395. 
unless  words  of  modification  inconsistent  with  issue  taking  by  descent 

are  superadded,  ii.  406 — 416. 

added  to  limitation  to  survivors  on  death  of  one  without  issue  prevents 
death  without  issue  being  restricted,  ii.  501,  502. 

LIMITATIONS, 

ulterior  to  remote  gifts  void,  264. 

but  when  limited  in  the  alternative  of  remote  gifts  good,  266. 

even  though  alternative  contingencies  be  not  separately  expressed, 

268. 

over,  in  case  gift  to  charity  held  void,  whether  good,  226. 
See-  PERPETUITY. 

"  LINE,"  male  or  female,  meaning  of  term,  ii.  88,  n.,  97. 

«  LINEAL," 

effect  of,  in  gift  to  "  eldest  male  lineal  descendant,"  ii.  62. 
gift  to  "  relations  by  lineal  descent,"  how  construed,  ii.  88. 

"  LIVE  AND  DEAD  STOCK,"  what  passes  by  gift  of,  722,  n. 

11  LIVING-,"  devise  of,  passes  advowson,  ii.  265. 
for  what  estate  or  interest,  ib. 

LOCAL  LAW,  by  what,  wills  are  regulated,  1. 

LOCALITY, 

direction  to  purchase  lands  in  a  particular,  effect  of,  when  lands  cannot 

be  obtained  there,  559,  n. 

words  of,  whether  restrictive  or  demonstrative,  647,  753. 
bequest  of  goods  in  a  certain,  effect  of,  718,  n. 

includes  things  temporarily  removed,  722,  n. 
choses  in  action  have  none,  for  this  purpose,  719,  n. 

LOCKE  KING'S  ACT.— See  EXONERATION. 

LONDON,  by  custom  of,  freeman  may  devise  land  in,  to  charity,  221. 
LOST  WILLS,  when,  and  on  what  evidence,  probate  granted  of,  79,  80. 
LUCID  INTERVAL,  what  constitutes,  32. 

LUNATIC, 

validity  of  will  of,  30  et  seq. 

will  may  be  valid,  notwithstanding  found  fe;o  by  inquisition,  31. 

test  as  to  when  a  person  is,  31,  32. 

whether  a  good  witness  to  a  will,  105. 

cannot  elect  to  take  property  unconverted,  664, 

3  K  2 
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M, 

MAINTENANCE. 

allowance  for,  by  husband  to  wife,  is  separate  estate,  and  may  be 

bequeathed  by  her,  35. 
gift  for,  of  infant  or  adult  without  specifying  amount,  not  void  for 

uncertainty,  but  Court  will  determine  the  amount,  332. 
trust  for,  whether  confined  to  minority,  370,  n. 
whether  ceases  on  marriage  of  daughter,  ib. 
of  children,  bequest  to  mother  for,  when  creates  a  trust,  370. 
See  VESTING. 

MALE  HEIRS.— See  ESTATE  TAIL— HEIRS— LAWFITL  HEIES. 

MANOR,  devise    of,  included  copyholds   acquired  by  lord  after  date  of 
will,  52. 

without  words  of  limitation,  gave  estate  for  life  only ,  ii.  265. 
See  COPYHOLDS. 

MANSION,  as  to  keeping  up  during  minority,  Bennett  v.  Wyndham,  23 

Beav.  521. 

MARK,  signature  of  testator  may  be  by,  72. 
witness  may  be  by,  76. 

MARINER,  will  of,  see  1  Yict.  c.  26,  s.  12,  Re  Parker,  28.  L.  J.  Prob.  91. 

MARRIED  WOMAN, 

general  bequest  in  will  of,  whether  exercises  a  power  over  personalty, 
648,  652. 
See  FEME  COVERTE— - HUSBAND  AND  WIFE— WIFE. 

MARRIAGE, 

when  a  revocation  of  will  under  old  law,  114  et  seq. 
when  under  1  Viet.  c.  26, 120.     See  REVOCATION. 
trust  for  maintenance,  whether  ceases  on,  370,  n. 
legacy  payable  on,  does  not  vest  till  event  happens,  797. 
unless  the  intermediate  interest  is  given,  801,  802. 
as  to  conditions  in  restraint  of,  ii.  38.     See  CONDITION. 
invalidity  of,  not  necessarily  destructive  of  gift  to  husband  or  wife,  ii. 
43,  n. 

secus  in  case  of  fraud,  ib. 
See  HUSBAND  AND  WIFE — WIDOWHOOD. 

MARRIAGE  ARTICLES  held  testamentary,  20. 

MARSHALLING  ASSETS, 

for  the  purpose  of,  heir  under  express  devise  to  him  before  1  Viet.  c.  26, 

had  rights  of  a  devisee,  70,  n. 
none  in  favour  of  charity,  213. 

what  amounts  to  a  direction  for,  by  testator  himself,  215,  216. 
as  between  creditors  and  legatees,  ii,  640,  641. 
In  favour  of  pecuniary  legatees, 
against  the  heir,  ii.  641. 
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MARSHALLING  ASSETS— (continued). 
residuary  devisee,  ii.  641. 
devisees  of  mortgaged  estate,  ii.  642. 

heir  of  land  on  which  vendor  has  a  lien  for  unpaid  purchase- 
money,  ii.  643. 
not  against  specific  devisees,  ii.  641. 

unless  land  is  charged  by  will  with  legacies,  ii.  642. 
devisee  of  land  on  which  vendor  has  a  lien  for  unpaid  pur- 
chase-money, ii.  644. 

where  one  creditor  having  two  funds,  resorts"  to  the  fund  which 
is  the  sole  resort  of  another  creditor,  ii.  645. 

as  well  since  as  before  stat.  3  &  4  Will.  4,  c.  104,  ib. 
same  with  regard  to  legatees,  ii.  646. 

except  where  legacy  failed  as  a  charge  on  land  by  death  of 

legatee  before  time  of  payment,  ii.  646,  647. 
allowed  only  where  proper  at  time  of  death,  ii.  647. 

MERGER  does  not  take  place  by  coalition  of  defeasible  fee  and  the  executory 
devise  over  in  same  person,  832. 
See  EXTINGUISHMENT. 

11  MESSUAGE," 

what  passes  by  devise  of,  739. 

is  synonymous  with  "  house,"  semb.  740. 

MINORITY, 

devise  in  trust  for  child  during,  without  further  gift,  whether  gives 

him  fee,  512,  513,  n.  ii.  253  ;  and  see  Maddison  v.  Chapman,  4  K. 

&  J.,  709. 

what  period  denoted  by  the  word,  780,  802,  803. 
gift  of  maintenance  during,  where  vesting  or  distribution  is  suspended 

till  youngest  child  attains  majority,  whether  it  extends  over  all  the 

period  of  suspense,  803. 

MISCONCEPTION 

by  testator  of  the  extent  of  his  disposing  power,  no  reason  for  constru- 
ing a  clearly  contingent  gift  as  vested,  781. 

person  electing  under,  not  bound  by  election,  441. 
See  MISTAKE. 

MISDESCRIPTION, 

not  fatal  to  gift,  where  the  object  or  subject  of  devise  is  sufficiently 

identified,  748,  753,  ii.  47,  n. 
of  reversion  or  remainder,  759,  ii.  464  et  seq. 

MISNOMER  of  legatee,  when  it  avoids  a  legacy  for  uncertainty,  341 
et  seq. 

MISTAKE, 

effect  of  revocation  of  will  founded  on  a,  170. 

person  electing  under,  not  bound,  441. 

in  description  of  locality  of  lands,  effect  of,  348,  647,  753. 
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MIST  AKE— (continued] . 

in  description  of  objects  of  gift,  341  et  scq. 

cannot  be  rectified  by  parol  evidence,  380. 

unless  removable  by  striking  out  clause,  383. 

made  by  testator  in  his  view  of  circumstances  and  appearing  on  the 
will  must  govern  the  construction,  393,  n. 

by  testator  of  the  extent  of  his  disposing  power  no  reason  for  con- 
struing a  clearly  contingent  devise  as  vested,  781. 

in  bequest  to  children  as  to  their  number,  how  dealt  with  (see  CHIL- 
DREN), ii.  178. 
MIXED  FUND.— -&?e  CONVERSION— LAPSE— CHARGE— ASSETS. 

"  MOIETY,"  devise  of,  gives  fee,  ii.  264. 

"  MONEY," 

what  passes  under  gift  of,  730,  u.  (&). 

•when  it  comprises  the  general  personal  estate,  730  et  seq. 

effect  for  this  purpose  of  charge  of  funeral  expenses  and  debts  thereon, 
731. 

of  gift  of  legacies  followed  by  gift  of  residue  of,  732.  ] 
of  declared  intention  to  dispose  of  whole  estate,  734, 

instances  of  extended  use  of  word,  735. 

effect  of  nature  of  residuary  property  as  to  what  passes  under,  736. 
See  "  READY  MONEY  "— "  SECURITIES  FOR  MONEY  "— "  CASH." 

"  MONEY  ON  MORTGAGE," 

gift  of,  whether  passes  legal  estate  in  mortgaged  property,  667. 

MONUMENT,  bequest  for  erection  or  repair  of,  whether  charitable,  194. 

MORTGAGE, 

no  revocation  of  will  in  equity,  140. 
unless  new  limitations  created  on  a  re-conveyance,  142. 
what  expressions  amount  to  a  new  limitation,  143. 
gift  of,  passes  mortgage  debt,  656. 

and  legal  inheritance  in  the  mortgaged  lands,  666,  667. 

See  MORTGAGEE. 
"  MORTGAGES,"  devise  of,  passes  legal  estate,  664. 

MORTGAGE  DEBT, 

bequest  to  pay  off,  takes  effect,  though  mortgage  foreclosed  in  testator's 

lifetime,  367,  n. 
right  of  devisee  to  exoneration  from,  ii.  595  et  seq. 

See  EXONERATION. 
MORTGAGEE  AND  TRUSTEE, 
devises  by,  654. 

general  devise  of  lands  does  not  include  beneficial  interest  in  mort- 
gage, ib. 
special  devise  of  mortgaged  lands  held  to  pass  the  money  in  some  cases 

where  mortgagee  in  possession,  655. 
secus  where  specific  bequest  of  the  mortgage  debt,  ib. 

where  there  is  a  general  bequest  of  mortgage  debts,  ib. 
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MORTGAGEE  AND  TRUSTEE— (continued}. 

devise  of  estate  contracted  to  be  sold,  does  not  pass  the  purchase 

money,  655. 

mortgage  debt  passes  by  word  ll  mortgage,"  657. 
charge,  when  extinguished  by  union  of  character  of  mortgagor  and 

mortgagee,  657. 
general  devise  passes  legal  estate  in  mortgaged  lands,  although  testator 

has  other  lands,  658,  660. 

otherwise  when  devise  confers  less  than  a  fee,  658,  n. 
whether  general  devise  passes  legal  estate  where  testator  is  mortgagee 

in  trust  for  another,  659, 

but  legal  estate  passes  notwithstanding  reservation  of  power,  662. 
or  a  gift  to  devisee  for  his  "  own  use,"  &c.,  661 
or  devise  to  several  as  tenants  in  common,  ib. 

legal  estate  does  not  pass  where  the  devise  is  subject  to  debts,  legacies, 
&c.,  662. 

or  to  uses  in  strict  settlement,  ib.,  but  see  n.  (q). 
or  subject  to  executory  limitations  over,  ib. 

or  clause  of  accruer  among  tenants  in  common,  663. 
or  a  trust  for  sale,  ib. 
or  for  a  charity,  ib. 
or  for  separate  use,  ib. 

immaterial  that  limitations  are  applicable  to  other  lands,  ib. 
but  devise  to  enable  the  executors  to  get  in  the  money,  does  not  pass 

legal  estates  where  testator  is  mortgagee  in  trust,  ib. 
charge  of  debts,  &c.,  will  not  exclude  mortgage  lands  where  intention 
clear  to  include  them,  ib. 

as  where  the  devise  is  of  "  securities  for  money,"  ib. 
words  "  mortgages,"  "  securities,"  sufficient  to  pass  legal  estate,  663— 
667. 

but  not  the  words  "  money  on  mortgage,"  semb.,  667. 
general  devise  of  "  lands  "  would  not  pass  legal  estate  in  mortgaged 
leaseholds  before  stat.  I  Yict.  c.  26,  668. 

secus  as  to  copyholds,  ib. 

foreclosure  subsequent  to  will,  beneficial  interest  did  not  pass  under  old 
law,  671. 

but  legal  estate  did,  ib. 
if  equity  of  redemption  purchased  by  mortgagee  and  conveyed  to  uses 

to  bar  dower,  will  was  revoked,  ib. 
will  after  foreclosure  devising  lands  as  in  mortgage  held  to  pass  them, 

672. 

whether  equity  of  redemption  barred,  when  a  material  question,  as  to 
mortgages  in  fee,  ib. 

as  to  mortgages  for  years,  ib. 
a  trustee  and  one  who  has  contracted  to  sell  lands  are  not  in  the  same 

position,  669. 

contra  where  purchase-money  paid  and  possession  given,  670. 
devise  by  vendor  on  trust  for  sale  held  to  pass  lands,  contracted  to  be 
sold,  ib. 
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MORTGAGEE  AND  TRUSTEE— (continued}. 

question  how  far  determined  by  convenience,  670. 
case  of  constructive  trust  different  from  one  of  direct  trust,  semb. 
671. 

See  TKTJSTEE. 

MORTMAIN,  gifts  in.— See  CHARITY— LONDON. 

MOTIVE  of  gift,  words  expressing,  do  not  raise  a  trust,  367. 

MOVEABLES, 

by  what  law  governed,  1,  3,  4. 

gift  of,  includes  all  pure  personalty,  721,  722,  n. 

MULTIPLICATION  of  charges,  devise  by  reference  does  not  produce,  see 
344,  Baskett  v.  Lodge,  23  Beav.  138  ;  Hindle  v.  Taylor,  5  D.  M.  & 
G.  577. 

MUSEUM,  bequest  to  found,  not  charitable,  194. 

N. 

NAME, 

of  legatee,  cutting  out  of  will  is  a  revocation  of  legacy,  133. 
marriage  by  assumed,  valid,  ii.  47,  n. 

false,  if  known  to  both  parties,  invalid,  ib. 
condition    to    assume,   whether  satisfied    by  voluntary  assumption, 

ii.  50. 
gift  to  person  bearing  particular,  literally  construed,  ii.  128. 

unless  explained  by  context  to  mean  "  family  "  or  "  stock, "  ii. 

128,  129. 

but  where  those  words  are  added,  "name"  not  construed  syno- 
nymously with  them,  ii.  128. 
synonymous  with  "  surname,"  semb.,  ii.  131. 
person  who  had,  but  has  lost  the  name  by  marriage,  not  included, 

ii.  131. 

but  the  addition  of  a  new  name  does  not  exclude,  ii.  132. 
whether  acquisition  of  name  by  marriage  or  voluntarily,  sufficient,  ib. 
legatee  must  bear  the  name  at  the  time  the  gift  vests,  semb.  ii.  132, 
133. 

NATURALIZATION,  effect  of,  64. 

"  NEAR  RELATIONS,"  gift  to,  construed  as  a  gift  to  relations  simply, 
ii.  110. 

"  NEAREST  RELATIONS,"  gift  to,  comprises  same  persons  as  a  gift  to 
next  of  kin,  ii.  110. 
unless  more  comprehensive  meaning  given  by  context,  ii,  111. 

NEGATIVE  WORDS, 

not  sufficient  to  exclude  heir  or  next  of  kin,  315,  586,  590. 
nor  to  prevent  operation  of  rule  in  Shelley's  case,  ii.  31 1. 

"NEXT  AVOIDANCE,"  of  living,  construction  of,  394. 
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"NEXT  HEIR," 

whether  these  words  can  include  several  co-heirs,  ii.  63. 
held  on  context  to  mean  a  person  not  heir  general,  ii.  70. 

"NEXT  HEIR  OF  BODY,"  or  NEXT  HEIR  MALE,  devise  to  A.  and  his, 

creates  estate  tail,  ii.  300. 

NEXT  OF  KIN,  whether  they  take  as  realty  an  undisposed  of  interest  in 
land  directed  to  be  purchased,  595,  596. 

"NEXT  OF  KIN," 

means  nearest  relations  in  equal  degree,  ii.  94. 

gift  to,  not  construed  by  reference  to  the  Statutes  of  Distribution,  ii.  95. 
denotes  brothers  to  the  exclusion  of  children  of  deceased  brothers,  ib. 
includes  the  parents  as  well  as  children  of  the  propositus,  ib. 

brothers  with  grandchildren,  ii.  96. 

take  as  joint  tenants  under  a  gift  to  them  simply,  ii.  94,  234,  n. 
secus  where  reference  express  or  implied  to  the  Statutes  of  Distribution, 

ii.  96. 
"  ex  parte  materna,"  gift  to,  applicable  to  the  person  next  of  kin  on 

both  sides,  ii.  96,  97. 

unless  next  of  kin  ex  parte  patera^  be  specially  excluded,  ib. 
of  particular  name,  gift  to,  whether  all  parts  of  description  must  be 

strictly  satisfied,  ii.  97. 
"in  the  male  line,"  how  construed,  ib. 
"  by  way  of  heirship,"  as  to  land,  held  to  mean  heir,  ib. 

AT   WHAT   PERIOD   TO   BE   ASCERTAINED, 

of  testator,   immediate  gift  to,   applies  to   such    as  sustain  the 

character  at  his  death,  ii.  114. 
gift  to,  in  remainder,  follows  same  rule,  ib. 

although  prior  donee  be  one  of  next  of  kin  at  the  death,  ii. 
116. 

or  even  sole  next  of  kin  at  the  death,  ib.  et  seq. 

or  where  prior  gift  is  of  the  entire,  but  defeasible,  interest 

to  sole  next  of  kin,  ib. 

same  rule  where  gift  is  to  next  of  kin  of  a  third  person,  ii.  123. 
of  a  person  who  dies  before  testator,  gift  to,  vests  in  such  of  them 
as  survive  testator,  ii.  115. 

although  they  are  to  take  as  tenants  in  common,  semb.,  ib. 
secus  if  they  are  intended  to  take  as  on  an  intestacy  of  such 

person,  ib. 

whether  the  maximum  number  of  persons  described  being  fixed 
before  testator's  death,  a  gift  to  them  can  be  held  a  gift  to  a 
"class,"  319,  ii.  115,  n. 

of  a  person  who  outlives  testator,  to  be  ascertained  at  such  person's 
death,  ii.  115. 

although  distribution  be  postponed,  ib. 
of  A.  living  at  a  particular  time,  gift  to,  vests  in  the  next  of  kin 

at  A.'s  death  who  survive  the  period,  ii.  116. 
what  authorises  departure  from  general  rule,  ii.  123  et  seq. 
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"NEXT  OF  KIN  "— (continued). 

gift  to  the   then  next  of  kin  (referring  to  specified  time), 
•  ii.  126. 

but  "then"  sometimes  held  a  word  of  inference,  not  of 

time,  ii.  127. 

not  exception  from  gift  of  a  person  who,  apart  from  tenant  for 
life,  is  one  of  next  of  kin,  ii.  123. 

NICKNAMES,  parol  evidence  admissible  as  to,  392. 

"NOT  THEREINBEFORE  DISPOSED  OF,"  see  611,  623,  651,  653. 

NOTICE.— See  CONDITIONS. 

"  NOW,"  construction  of,  298,  311. 

"NOW  BORN,"  construction  of,  394,  ii,  170,  172. 

NUMBER  of  children  erroneously  stated,  ii.  178. 
See  CHILDBEN. 

NUMERICAL  arrangement  of  clauses,  effect  of,  466. 
NUNCUPATIVE  wills,  91. 

0. 

OBJECTS  of  gift,  will  speaks  at  its  date  as  to,  303,  313. 

OBLITERATION, 

in  will,  presumed  to  be  made  after  execution,  134. 

and  also  after  execution  of  codicil,  if  not  noticed  in  codicil,  113, 134. 
in  pencil,  125. 
effect  of  partial, -ib. 

where  connected  with  new  disposition  only  conditional,  127,  133. 
in  will  under  1  Yict.  c.  26,  must  be  signed  and  attested,  131. 

unless    obliteration  prevents  words    as    originally  written  from 

being  deciphered,  133. 
glasses  and  other  scientific  means  may  be  used  to  discover  words 

obliterated,  ib. 
but  parol  evidence  inadmissible,  except  where  obliteration  was  for 

purpose  of  altering  and  not  of  revoking,  ib.  and  see  176. 
whether  the  same  rule  applies  where  the  alteration  is  not  in  the  amount 

but  of  the  object  of  gift,  ib. 

is  evidence  of  satisfaction  of  legacy  by  gift  from  testator  in  his  lifetime, 
134. 
See  DESTEUCTION— REVOCATION. 

OCCUPANCY,  whether  reference  to,  restrictive  of  description  of  lands  or 
not,  748  et  seq. 

OCCUPATION, 

by  tenants,  direction  to  devisee  to  permit,  whether  obligatory,  375. 
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"OCCUPATION"  (USE  AND), 

devise  of,  gives  estate  in  land,  not  conditional  on  personal  occupation, 
757. 

"  OFFSPRING  "  is  synonymous  with  "  issue,"  ii.  89.  n. 

OMISSION  in  will  cannot  be  supplied  by  parol  evidence,  382, 413. 
See  SUPPLYING  WORDS. 

"ON  DEATH"  (without  issue),  how  construed,  ii.  491,  497. 
"ONE  OF  MY  SONS,"  construction  of,  404,  n. 

OPTION, 

to  purchase,  effect  of,  as  between  devisee  and  executor,  50. 

"  OR  "  read  as  "and." — See  CHANGING  WORDS. 

sometimes  read  as  introducing  a  substitutional  gift  (instead  of  "  in  case 
of  the  death,")  481,  ii.  710,  720. 
to  what  period  it  then  relates,  ii.  710. 

ORIGINAL  WILL  may  be  looked  at  to  determine  construction,  23,  24. 

"  OTHER,"  "  survivors,"  when  construed.— See  SURVIVOR. 
construction  of,  459. 

"OTHER  EFFECTS,"  where  it  means  effects  ejusdem  generis,  721. 
"  OTHER  PROPERTY."    See  649,  n. 

"  OTHER  SONS," 

in  a  gift  to  second,  third,  &c.,  sons  (omitting  first),  includes  the  first, 
ii.  202,  203. 

OTTOMAN  EMPIRE, 

subjects  of,  cannot  make  a  will,  5. 

English  persons  in,  may  by  special  treaties,  5,  6. 

how  validity  of  wills  of  such  persons  regulated,  ib. 


P. 

PAROL, 

whether  election  not  to  have  property  converted  can  be  made  by,  565. 

PAROL  EVIDENCE, 

when  admissible,  to  shew  what  were  the  words  obliterated  in  a  will, 

133,  176. 

admitted  to  shew  how  revival  of  revoked  will  is  to  operate,  135. 
but  not  to  vary,  add  to,  or  subtract  from  will,  379. 
e.g.  oral  declarations  of  testator,  ib. 
or  of  the  person  who  drew  the  will  as  to  the  instructions  he 

received,  380. 

nor  to  correct  mistaken  reference  to  a  former  will  contained  in  a  clause 
of  revocation,  380,  381. 

distinction,  where  the  revocation  consists  in  an  act  done,  381. 
nor  to  supply  omissions,  382,  383. 
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admissible  to  shew  that  a  clause  was  improperly  introduced,  383. 
in  cases  of  fraud  to  support  or  repel  the  charge,  384. 
or  to  enforce  heir's  or  devisee's  undertaking,  385. 
to  rebut  a  resulting  trust,  385. 

or  the   executor's   claim  to  the  residue  (before  1  Will.  4, 

c.  40),  ib. 

or  the  presumption  against  double  portions,  ib. 
to  support  a  presumption  impugned  by  similar  evidence,  386. 
to  prove  that  testator  placed  himself  in  loco  parentis,  ib. 

satisfaction  of  legacy,  ib. 
inadmissible  to  influence  construction,  ib. 
to  explain  words  of  tenure,  387. 
locality,  387,  388. 
relative  pronoun,  389. 

unless  primary  construction  is  impossible  or  inconsistent,  390. 
to  what  extent  revoked  will  can  be  looked  at,  387,  n. 
admissible  to  explain  foreign  language,  391. 
or  to  decipher  strange  characters,  ib. 
or  to  prove  custom  in  certain  cases,  392. 
to  explain  nicknames,  ib. 
to    prove    "surrounding    circumstances"    at    the    date    of   the 

will,  393. 
of  price  of  stocks  for  purpose  of  construing  will,   not  admissible, 

393,  n. 
of  the  state  or  amount  of  testator's  property,  in  what  cases  admissible, 

394. 

state  of  facts  at  date  of  will,  when  not  to  influence  construction,  395. 
effect,  on  admissibility  of  such  evidence,  of  stat.  1  Yict.  c.  26,  396. 
admissible  to  prove  "parcel  or  no  parcel,"  396,  397. 
how  far  will  may  depend  on  subsequent  events,  399. 
patent  and  latent  ambiguities,  practical  bearing  of  the  distinction, 

399,  400. 

parol  declarations   of   intention  when  admissible  to  explain  latent 
ambiguity,  400. 

e.g.  where  description  applies  equally  to  two  objects  or  subjects, 
401,  402,  403. 

where  part  applies  to  both,  and  part  to  neither,  405,  406. 

unless  context  affords  reason  for  preferring  either,  404. 
not  admissible  where  part  of  description  applies  to  one  person  and 

part  to  another,  407. 

if  admissible  need  not  be  contemporaneous  with  will,  408. 
of  circumstances  in  favour  of  a  claimant,  the  will  correctly  describing 

another,  inadmissible,  408 — 410. 

so  where  no  part  of  description  applies  to  claimant,  411. 
same  rule  as  to  subject  of  gift,  411,  412. 

case  of  Beaumont  v.  Fell,  Christian  and  surname  both  wrong,  evidence 
admitted,  412. 
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PAROL  EVIDENCE— (cowftwMed). 

inadmissible  for  supplying  blanks,  413. 
secus  in  case  of  partial  or  imperfect  descriptions,  ib. 
sometimes  admitted  before  it  is  proved  to  be  material,  ib. 
not  admissible  to  raise  an  election,  423. 

not  admissible  to  shew  intention  to  exonerate  general  personal  estate 
from  payment  of  debts,  ii.  615. 

PARENTHESIS  not  attended  to  in  wills,  23. 
"  PART,"  devise  of,  gives  fee,  ii.  264. 

PARTICULAR  ESTATES,  destination  of,  when  void  in  creation,  538. 
See  ACCELERATION. 

PARTITION, 

did  not  cause  revocation  of  will,  140. 
unless  new  limitations  created,  142. 

or  lands  allotted  on  partition  did  not  answer  description  of  devised 
land,  140. 

PARTNERSHIP,  tenant  for  life  of  share  in,  not  entitled  to  increase  of 
capital  made  during  his  life,  586, 

"PAYABLE," 

gift  over  on  death  before  legacy  in  remainder  becomes,  following  bequest 
payable  at  majority  or  marriage,  refers  to  majority  or  marriage 
rather  than  death  of  tenant  for  life,  ii.  739  et  seqj 

although  legatee  for  life  die  during  minority  of  remainderman, 

ii.  743. 
distinction  between  wills  and  marriage  settlements  on  this  head,  ii. 

739,  740. 
where  no  period  fixed  by  will,  referred  to  period  of  actual  distribution, 

ii.  743. 

so  where  a  period  is  fixed,  but  original  gift  is  to  such  as  survive  tenant 
for  life,  ib. 

or  is  defeasible  on  death  before  him,  ib. 

or  legacy  is  spoken  of  elsewhere  as  "  payable  "  before  majority,  ii. 

743,  744. 
where  legacy  is  immediate,   referred  to  period  fixed  for  payment, 

ii.  744. 

if  no  period  fixed,  referred  to  death  of  testator,  ib. 
similar  construction  where   gift  over  is  upon  death  before  legatee  is 
entitled  in  possession,  ii.  742. 
to  the  receipt,  ii.  744. 
receives  his  legacy,  semb.  ii.  745. 
See  ENTITLED. 

PENCIL, 

will  may  be  in,  13. 

will  before  1  Yict.  c.  26,  might  be  revoked  by  cancellation  in,  123. 
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'PENCIL— (continued). 

such  cancellation  prima  facie  deliberative,  125. 
See  REVOCATION. 

PERFORMANCE  of  conditions,  ii.  4,  8,  42,  45,  50. 
See  CONDITIONS. 

PERIOD, 

at  which  value  of  realty  and  personalty  to  be  ascertained  for  apportion- 
ing charity  legacy,  192,  n. 
from  which  will  to  be  considered  as  speaking  in  judging  of  remoteness 

of  gift,  256. 

from  which  a  will  speaks  generally,  248  et  seq. 
BEFOEE  1  VICT.  c.  26. 

as  to  construction  put  on  words  "  now,"  &c.,  298. 

on  words  "  am  possessed  of,"  &c.,  299. 
on  specific  bequests,  300. 

bequest  of  lease  does  not  pass  renewed  lease,  300,  301. 
contra  where  words  suffice  to  include  future  estate,  301,  302. 

or  where  there  is  a  covenant  for  renewal,  ib. 
distinction  between  revoking  effect  of  conveyances  of  leaseholds 

and  freeholds,  302. 
as  to  objects  of  gift,  303. 

"  son  "  means  son  at  date  of  will,  ib. 
wife  means  wife  at  date  of  will,  303,  304. 
contra  if  there  is  then  no  wife,  304. 
same  rule  applies  to  remainders    as    to  immediate  gifts,   304, 

305,  306. 

same  rule  applies  to  gifts  to  servants,  306. 
as  to  general  devises  and  bequests,  306. 
as  to  gifts  to  classes,  306,  307. 
SINCE  1  VICT.  c.  26. 

general  devise  now  extends  to  property  within  the  description  at 

testator's  death,  307,  615,  616. 
contra  where  property  within  the  description  is  specifically  disposed 

of,  307,  308. 
specific  or  general  gift  of  stock  includes  stock  standing  in  testator's 

name  at  death,  308,  309. 
devise  of  lands  in  specified  place  includes  after- acquired  lands 

coming  under  same  description,  309. 
difficulties  in  new  rule  of  construction  where  more  than  one  subject 

at  death,  ib. 

what  amounts  to  contrary  intention  mentioned  in  the  Act,  310. 
same  rule  and  difficulties  as  to  real  estate,  310,  311. 
where  words  expressly  refer  to  present  time,  contrary  intention 

shown,  311. 

effect  of  word  "  now,"  ib. 

general  power  created  after  will,  is'exeeuted,  supposing  it  would 
have  been  executed  if  then  in  existence,  312. 
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PERIOD— (continued] . 

consequently   general    residuary    gift    executes    all    powers    of 
appointment,  312. 
but  not  powers  of  revocation,  ib. 

even  where  instrument  expressly  referred  to,  ib. 
unless  a  power  of  revocation  be  the  only  power,  ib. 
contrary  intention  can  only  be  made  to  appear  by  the  will,  313. 
no  alteration  made  as  to  when  will  speaks  as  to  objects  of  gift,  ib. 

FOE  ASCERTAINING  OBJECT  OF  DEVISE  TO 

"heir,"ii,  77,  78. 

"  next  of  kin,"  "  relations,"  ii.  114  et  seq. 
persons  of  particular  "name,"  ii.  132,  133. 
" children, "ii.  141  et.  seq.' 
"  younger  children,"  ii.  195,  196. 
"  first,"  "  second,"  &c.  sons,  ii.  201,  202. 
"survivors,"  ii.  672. 

to  which  words  "in  case  of  death  "  relate,  ii.  703. 
when  coupled  with  some  contingency,  ii.  713. 
See  the  above  titles,  and  DEATH. 

PERPETUAL  ADYOWS(M,  devise  of,  did  not  carry  fee,  ii,  265. 

PERPETUITY  (RULE  AGAINST), 

origin  of,  226. 

period  for  suspension  of  vesting  allowed  by,  227 — 229. 

executory  devise  on  indefinite  failure  of  issue  void,  230. 
unless  collateral  or  subsequent  to  an  estate  tail,  ib. 

term  on  trust  to  raise  money  on  remote  event,  trust  void  if  term  cannot 
be  barred,  231. 

distinction  between  executory  limitation  precedent,  and  one  subsequent 
to  estate  tail,  ib. 

whether  destructible  remainder  can  be  void  for  remoteness,  232. 

effect  of  8  &  9  Yict.  c.  106,  233. 

trust  to  raise  money  may  be  good  though  trusts  declared  of  money  are 
void,  ib. 

gift  to  unborn  class  to  vest  after  majority  void,  ib. 

remainder  of  legal  estate  good,  though  limited  on  remote  event,  234. 

by  what  rule  successive  remainders  to  successive  generations  void, 
234,  235. 

remainder  of  legal  estate  may  be  good  though  limited  to  person  too 
remote,  236. 

as  to  devises  of  reversions,  236,  237. 

contingent  remainder  of  copyholds  governed  by  same  rule  as  free- 
holds, 237. 

different  rule  applies  to  contingent  remainders  of  equitable  interests,  ib. 

effect  of  8  &  9  Yict.  c.  106,  on  foregoing  rules,  238. 

construction  of  devise  of  legal  remainder  to  a  class,  238,  239. 

distinction  where  remainder  is  equitable,  239. 

gift  to  a  class  which  may  comprise  remote  objects,  yoid  as  to  all,  ib. 
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PERPETUITY  (RULE  AGAINST)— (continued.) 

what  mixture  of  remote  objects  is  sufficient  to  render  a  gift  void, 

240  et  seq. 

doctrine  of  Greenwood  v.  Roberts  discussed,  240  et  seq. 
legal  definition  of  a  gift  to  a  class,  243,  244. 
gift  to  a  living  person  combined  with  a  remote  class  void,  251. 

except  where  they  are  joint-tenants,  252. 
in  applying,  possible  not  actual  events  looked  to,  252,  253. 
in  trusts  of  leaseholds  to  go  along  with  freeholds,  non-vesting  clause 

must  be  confined  to  minority  of  tenant  in  tail  by  purchase,  254. 
all  trusts  of  management  must  be  confined  in  like  manner,  ib. 
trusts  for  accumulation  for  payment  of  debts  may  be  without  limit  as 

to  time,  255. 
how  far  a  trust  can  be  divided  into  two  parts,  one  remote,  the  other 

not,  255,  n. 
applies  to  the  ascertainment  of  the  interest  as  well  as  of  the  person  and 

event,  256. 
whether  remoteness  to  be  judged  of  by  circumstances  as  existing  at  date 

of  will  or  death,  256,  257. 

when  provisions  for  grandchildren  are  too  remote,  258. 
will  may  mould  disposition  according  to  subsequent  events  so  as  to 

avoid,  ib. 
devise  to  a  person  who  may  not  answer  description  within  proper  time 

void,  259. 

gift  to  unborn  person  for  life  valid,  261,  262. 
as  to  gift  of  life  estate  on  a  remote  event,  263. 
as  to  gift  in  remainder  on  life  estate  to  unborn  persons,  264. 
avoids  all  limitations  ulterior  to  remote  gift,  264,  265. 

though  object  of  such  gift  never  comes  into  existence,  265,  266. 
but  limitation  on  alternative  contingency  may  be  good  or  not  in  event, 

266,  267. 
alternative    contingencies    need    not   be    separately   expressed,   268, 

269,  270. 
rule  cannot  be  evaded  by  indirect  means  as  by  power  to  revoke  and 

reappoint,  270. 

how  appointments  under  powers  affected  by,  270,  271,  272. 
how  indefinite  powers  of  sale  affected  by,  272. 
does  not  hold  where  reason  of  rule  does  not  apply,  273. 
does  not  invalidate  gift  where  possession  only  postponed,  274. 
does  not  apply  to  charitable  trusts,  273,  n. 
no  reason  for  modifying  construction  of  will,  274,  n. 
unless  the  construction  is  ambiguous,  ii.  599. 
avoids  clauses  illegally  modifying  absolute  gift,  and  leaves  gift  absolute, 

275,  276,  277. 

estate  not  implied  contrary  to,  277. 

how  doctrine  of  cy  pres  applied  in  cases  contravening,  278. 
successive  estates  for  life  to  unborn  issue  held  to  create  estate  tail  in 

first  unborn  person,  ib. 
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PERPETUITY  (RULE  AGAINST) -(continued}. 

even  where  all  children  of  first  unborn  person  take  equally,  279. 
contra  where  estate  tail  would  include  issue  not  intended  to  take,  280. 
cy  pres  doctrine  applied  to  give  some  of  a  class  estate  tail,  while  others 

only  take  for  life,  280,  281. 

several  series  of  limitations  may  be  modified  cy  pres,  281. 
doctrine  not  to  be  extended,  ib. 

does  not  apply  to  personal  estate,  ib. 

nor  to  mixed  fund,  ib. 

nor  when  the  intention  is  clearly  only  to  create  life  estates,  ib. 

nor  where  children  of  unborn  persons  would  take  in  fee,  281,  282. 
devise  in  case  personalty  insufficient  for  payment  of  debts  good,  613,  n. 
whether  devise  after  payment  of  debts  void  for,  ib. 

See  ACCUMULATION — CONSEQUENCES — CY  PRES. 

PERSONALTY, 

what  a  good  will  of,  92. 
rule  in  Shelley's  case  holds  as  to,  ii.  308. 
See  CONVERSION — ABSOLUTE  INTEREST. 

PERSONAL  ESTATE.— See  GENERAL  PERSONAL  ESTATE. 

"PERSONAL  (OR  LEGAL)  REPRESENTATIVES," 
means  primarily  executors  or  administrators,  ii.  98. 
gift  to,  by  substitution  for  their  propositus,  who  is  a  prior  immediate 
legatee,  applies  to  next  of  kin,  ib. 
and  they  take  per  stirpes,  ib.,  n. 
gift  to,  with  words  of  distribution,  goes  to  next  of  kin,  ii.  99. 

or  descendants,  ib. 

distinct  gift  to  "  executors  "  favourable  to  this  construction,  ii.  100. 
similar  argument  from  word  "next"  being  prefixed,  ib. 
contrary  argument  if  elsewhere  used  strictly,  ib.,  n. 
where  used  as  words  of  limitation  only,  ii.  102,  103. 
do  not  mean  next  of  kin  when  made  legatees  in  substitution  for  pro- 
positus, who  is  primary  legatee  in  remainder,  ii.  104. 
whether  in  any  case  descriptive  of  the  residuary  legatee  of  propositus, 

ii.  105. 

(construed  executors  or  administrators]  are  trustees  for  the  persons 
entitled  to  the  estate  of  their  testator  or  intestate,  ii.  102,  105. 

including  assignees  in  bankruptcy,  ii.  103,  n. 

same  rule  where  bequest  ia  to  testator's  own  representatives,  ii.  106, 
107. 

or  though  the  propositus  predecease  testator,  ii.  106. 
and  as  to  real  estate,  ib. 

secus  where  bequest  is  "  for  the  proper  use  of,"  ii.  107. 
include  wife,  ii.  Ill,  112. 
but  not  husband,  ib. 


PIN-MONEY,  wife  cannot  bequeath  savings  of,  35. 

"  PLANT  AND  GOODWILL,"  what  included  in,  722,  n, 
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PLATE  will  pass  under  what  words,  721,  n. 

POLICY  OF  ASSURANCE,  whether  trusts  for  effecting,  an  accumulation 

within  the  Thellusson  Act,  294  et  seq. 
POOR,  not  necessarily  the  object  of  a  charitable  gift,  193. 

"POOR  RELATIONS," 

gift  to,  generally  construed  the  same  as  one  to  relations  simply,  ii.  112. 
sometimes  supported  as  a  charity,  ii.  113. 

"  PORTION," 

what  is,  within  meaning  of  exception  in  Thellusson  Act,  250, 
does  not,  per  se,  include  accrued  share,  ii.  662. 

"  POSSESSED  OF,"  see  641,  729,  n.  (/). 

gift  of  all  of  which  testator  is,  whether  it  extends  to  real  estate,  704. 
of  a  legacy,  gift  over  before  becoming,  how  construed,  ii.  745. 
See  "PAYABLE" — REAL  ESTATE. 

POSSESSION, 

gift  over  on  death  before  entitled  in,  ii.  742. 

gift  of  personalty  to  person  for  the  time  being  entitled  to  real  estate  in, 
ii.  550. 
See  ENTITLED. 

POSTERIOR  of  two  inconsistent  clauses  to  be  preferred,  442. 
See  REPUGNANCY. 

POSTHUMOUS  CHILDREN,  whether  gift  to,  implies  a  gift  to  children 
born,  506. 

POWER, 

or  property,  whether  words  give,  ii.  225,  n.(e')  ;  Maxwell's  2Vw^,24Beav. 

246;  Quested  v.  Mitchell,  24  L.  J.  Ch.  722, — See  ABSOLUTE  INTEREST, 

and  ASSIGNS. 

validity  of  will  under,  not  regulated  by  domicil,  5. 
will  intended  to  take  effect  under,  may  operate  on  testator's  estate,  12. 
of  attorney  held  testamentary,  22. 
execution  of  will  under,  whether  valid  not  determined  by  Ecclesiastical 

Courts,  24. 
to  appoint  by  any  "  writing,"  must,  even  since  1  Yict.   c.   26,   be 

executed  as  required  by  power,  26,  n. 
will  of  a  woman  under,  not  necessarily  revoked  by  marriage,  114. 

nor  by  death  of  husband,  ib. 
in  act  of  Parliament,  compulsory  sale  under,  when  will  is  revoked  by, 

152. 

of  appointment  not  exercised  by  will  made  after  creation  of,  184. 
appointment  under,  how  affected  by  rules  against  perpetuity,  258,  270, 

272. 

of  sale  to  continue  during  unlimited  period,  whether  valid,  272. 
of  appointment  general,  created  after  date  of  will,  whether  exercised 

by  residuary  devise,  312. 
of  revocation  reducing  back  absolute  ownership  is  not  so  exercised,  ib. 
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POWER— (continued}. 

of  appointment  to    issue,   gift   made  under  lapses,  notwithstanding 

1  Yict.  c.  26,  329. 

of  leasing  puts  dowress  to  election,  431 — 433. 
of  sale  does  not,  433. 
of  appointment,  remainder  limited  under  not  accelerated  by  failure  of 

particular  estate,  545. 

not  exercised  by  general  devise  before  1  Viet.  c.  26,  646. 
except  in  special  cases  where  will  could  operate  on  nothing  else,  ib.,  647. 
or  intention  to  'exercise  power  shewn,  647. 
same  rule  as  to  general  bequests  of  personalty,  648. 
distinction  in  case  of  will  of  married  woman,  ib. 
what  denotes  intention  to  exercise  power  by  residuary  bequest,  649. 
rule  since  1  Yict.  c.  26,  650. 

may  be  general  within  that  statute  though  merely  testamentary,  ib. 
what  is  a  general,  within  the  statute,  653. 

what  shews  the  contrary  intention  mentioned  in  statute,  651,  652. 
the  statute  applies  to  wills  of  married  women,  652. 
but  does  not  touch  powers  to  appoint  to  particular  persons,  ib. 
all  peculiar  formalities  in  exercise  of,  by  will  now  abolished,  ib. 
of  sale  does  not  cause  conversion,  560. 
cannot  be  delegated  ( CooJce  v.  Crawford},  673. 
given  to  a  trustee  when  exerciseable  by  his  devisee,  673,  680. 
See  GENERAL  DEVISE— LEASING— SALE— TRUSTEE. 

POWER  SIMPLY  COLLATERAL  may  be  exercised  by  infant  by  will, 

33,  n. 

PRECARIOUS  SECURITIES,  when  to  be  converted,  575,  n,,  578  et  seq. 
See  CONVERSION. 

PRECATORY  WORDS, 

when  they  create  a  trust,  356  et  seq. 

do  not  cut  down  a  gift  to  A.  "  for  his  own  use,"  360  et  seq. 

«  PREMISES,"  what  included  in,  739, 

"  PRE-EMPTION,"  right  of,  how  its  subsequent  exercise  affects  vendor's 

will,  50. 
PRESENCE, 

of  testator,  what  amounts  to,  80,  81,  82. 

sufficient  that  he  might  see,  81. 

must  be  possible  that  he  could  see,  ib. 

where  he  is  unable  to  move,  and  his  face  is  turned  away,  82. 

where  he  is  blind,  ib. 

presumption  as  to,  where  no  evidence  of,  ib. 

See  ACKNOWLEDGMENT — ATTESTATION — SIGNATURE — WITNESS. 

PRESENT  TENSE,  verbs  in,  how  construed,  299. 

PRESUMPTION, 

that  a  will  was  duly  executed,  79. 

as  to  time  when  alterations  were  made  in  a  will,  134, 

3  L  2 
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PRESUMPTION-  (con  tin  ued}. 

as  to  time  of  filling  in  of  blanks,  134. 

that  unattested  alterations  in  a  will  made  before   1838  were  made 

before  1838,  ib.,  n. 

parol  evidence  admissible  to  rebut,  385. 
in  favour  of  comprehensiveness  of  general  expressions,  386,  692,  700. 

PRIOR  GIFT,  failure  of.— See  FAILURE. 
PRIVATE  CHARITY,  trust  for,  void,  194. 

PROBATE, 

in  case  of  personal  estate  conclusive  as  to  testamentary  character,  22. 

and  as  to  contents,  ib. 
immaterial  so  far  as  regards  realty,  23. 
effect  in  case  of  testamentary  appointments,  24. 
of  will  of  feme  coverte,  in  what  form  granted,  25. 

PROBATE  DUTY, 

not  affected  by  domicil,  3,  n. 

on  what  property  it  attaches,  ib. 

not  on  money  to  arise  from  sale  of4  lands,  held  in  trust  for  sale,  564,  n. 

nor  on  purchase-money  of  property  contracted  to  be  sold,  ib. 

PROFESSION,  religious,  condition  against  valid,  ii.  53,  54. 

PROMISE  made  to  testator  by  his  heir  at  law,  or  devisee,  parol  evidence 
admissible  to  enforce,  25,  n.  (9),  212,  384. 

PROMISSORY  NOTE  held  testamentary,  19. 

"  PROPERTY," 

will  carry  real  estate  unless  restrained  by  the  context,  681  et  seq. 
when  held  not  to  include  copyholds,  684. 
when  restrained  by  subsequent  words,  685. 
when  not  restricted,  686, 
carries  a  fee,  ii.  233. 

See  ESTATE — REAL  ESTATE. 

PROPERTY  TAX.— See  INCOME  TAX. 

PROTECTORS  of  settlement  not  appointed  by  Court  in  executing  a  strict 
settlement,  ii.  330. 

PUBLICATION  of  will  not  necessary,  74,  75. 

PUBLIC  POLICY, 

gift  for  a  purpose  contrary  to,  invalid,  173. 
condition  contrary  to,  ii.  12,  13. 

PUNCTUATION  how  far  attended  to  in  wills,  23, 

PUR  AUTRE  TIE,  freeholds,  ii.  248,  308. 
See  ATJTEE  TIE, 
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PURCHASE-MONEY, 

of  estate  contracted  to  be   sold  by  testator,  to  whom  belongs,  150, 

152. 

of  estate  contracted  by  testator  to  be  sold,  and  afterwards  sold,  does  not 
pass  by  devise  of  the  estate,  668. 
See  OPTION — REVOCATION. 

PURCHASER, 

for  value  under  charge  of   debts  not  bound  to  see  the  debts  paid, 
ii.  554. 
nor  legacies  or  annuities  where  charge  is  of  debts  and  legacies,  ib.,  n. 

PURPOSE,  legacy  of  money  to  be  laid  out  for  a  particular,  when  laying  out 
obligatory,  367  et  seq. 


a. 

QUAKERS,  condition   requiring  marriage  according  to  the  rites  in  use 
among,  valid,  ii.  39,  n. 

QUASI  TENANT  IN  TAIL,  devise  by,  50,  51. 


R. 

"READY  MONEY,"  what  it  includes,  730,  n. 
See  MONEY. 

"REAL  EFFECTS," 
will  carry  land,  688. 

the  fee  in  land,  ii.  263. 

REAL  ESTATE, 

what  general  words  carry,  681  et  seq. 

effect  of  there  being  no  preceding  or  other  mention  of  real  estate, 

683. 

but  the  absence  of  such  mention  not  conclusive,  691. 
sometimes  restrained,  where  followed  by  enumeration  of  particulars, 

685. 
the  presumption  is  in  favour  of  the  comprehensiveness  of  general  words, 

686,  693. 

clear  indication  necessary  to  confine  them,  686. 
effect  of  clause  intimating  intention  to  dispose  of  whole  estate,  690. 

1.  FORCE  OP  PARTICULAR  WORDS  APPLICABLE  TO. 

"  tenements  "  "  hereditaments  "  carries  all  realty,  738. 
extent  of  word  "  lands,"  ib. 
"premises,"  739. 
"  messuage,"  ib. 
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REAL  ESTATE— 

•'house,"  740,  741. 

"  house  I  live  ill  and  garden,"  ib. 

"  cottage,"  741,  n. 

"  appurtenances,"  742. 

"  lands  appertaining  to,"  743. 

thereunto  belonging,"  ib.,  744. 

adjoining,"  745. 
"  farm,"  ib. 
"rents  and  profits,"  includes  the  land,  756. 

when  includes  advowson,  ib. 
"ground  rent"  includes  the  reversion,  ib. 
"  use,"  or  "  use  and  occupation,"  passes  the  land,  757. 
leaseholds  held  to  pass  under  description  of  freeholds,  746. 
customary  freeholds  under  description  of  copyholds,  757. 
a  moiety  in  possession  and  the  other  in  reversion  held  to  pass 

under  words  "  part  and  portion,"  ib. 
cases  of  limiting  terms  being  rejected,  747. 
effect  of  reference  to  occupancy,  748,  750. 
"my  B.  estate  in  the  county  of  C.,"  may  include  lands  not  in 

county  of  C.,  749. 

devise  not  extended  by  subsequent  reference  to  occupancy,  750. 
one  devise  how  far  affected  by  another,  ib. 

subject  only  nearly  answering  description  not  included  where  there 
is  a  subject  exactly  answering,  751. 

contra,  if  there  is  no  subject  exactly  answering,  753. 
"  lands  which  I  purchased,"  includes  lands  taken  in  exchange, 

752. 
"  at,  in,  or  near,"  how  construed,  754,  755. 

2.    WHERE   ASSOCIATION     OF  WORDS  DESCRIPTIVE   OF   PERSONALTY   HAS 
A  RESTRICTIVE   EFFECT. 

"goods,  chattels,  leases,  estates,  mortgages,"  681. 
"  estate,  goods,  and  chattels,"  682. 
estate  and  chattels,  real  and  personal,  ib. 
"  stock  in  trade  and  other  property,"  ib. 
"  estate  and  effects,"  with  context,  683. 
"  reet  and  residue,"  with  context,  684. 
"  property  "  held  not  to  include  copyholds,  ib.     See  691. 
"estate  consisting  of  money,  mortgages,  &c.,"  685. 
"property,"  with  context,  ib. 
"  estate,"  686,  n.  (5). 

clear  expression  in  will  not  cut  down  by  doubtful  expression  in 
codicil,  686. 

3.   "WHERE  NO   RESTRICTIVE   EFFECT. 

"  money,  goods,  chattels,  and  other  estate,"  687,  693. 
"wearing  apparel,  &c.,  with  all  my  other  estate,"  687. 
"  residue  of  money,  goods,  chattels,  and  estate,"  ib. 
"goods,  estates,  bonds,  debts,"  688. 
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REAL  ESTATE— (continued}. 

"  effects  real  and  personal,"  688. 

goods  and  chattels  real  and  personal,  as  houses,  &c.,  689. 

"  estates  "  elsewhere  used  as  describing  personalty,  ib. 

goods,  chattels,  personal  and  testamentary  estate,  690. 

residue  of  "  money,  stock,  and  property,"  ib. 

"  property  "  held  to  include  copyholds,  691.     See  684. 

"  estate,"  notwithstanding  context,  691. 

same  result  though  no  previous  specific  devise  of  land,  692. 

"  estate,  goods,  chattels,"  ib. 

"  my  property,  goods,  chattels,"  ib. 

"property  and  effects,"  ib. 

4.  EFFECT   OF  DONEE  BEING  APPOINTED   EXECUTOE. 

"  overplus  of  my  estate,"  restricted,  694. 

"  executrix  of  goods  and  lands,"  restricted,  ib. 

"  executor  of  lands  for  ever  and  leasehold,"  not  restricted,  695. 

"  all  property  I  may  die  possessed  of,"  not  restricted,  ib.,  705.  But 

see  706. 

"  all  I  possess,"  except  certain  chattels,  not  restricted,  696. 
exception  important  to  shew  what  is  included,  696,  n.  (o). 

5.  EFFECT   OF   LIMITATIONS  BEING   INAPPLICABLE. 

"  estate"  restricted  by  use  of  words  "  principal"  and  "paid," 
697. 

"  estate  and  effects,"  restricted  by  devise  to  trustees  and  their 
"  executors,"  698. 

case  where  "  estate  "  not  restricted,  ib. 

effect  of  preliminary  statement  of  intention  to  dispose  of  every- 
thing, 699. 

" estate"  devised  to  be  placed  on  good  security,  700. 

result  of  recent  decisions  is  against  restricted  construction,  ib. 

nevertheless  "  estate,  effects,  .property,"  coupled  with  context 
applicable  exclusively  to  personalty,  restricted,  701. 

"  estate  or  effects"  held  to  pass  legal  estate,  but  trusts  to  be  con- 
fined to  personalty,  702. 

"  devise"  applied  to  effects  will  not  carry  real  estate,  ib.,  n.  (/>;). 

11  bequeath"  will  not  necessarily  confine  gift  to  personalty,  ib. 

6.  CONSTRUCTION  OF  VAGUE  AND  INFORMAL  WOKDS. 

real  estate  held  to  pass — 

"  whatsoever  I  have  not  disposed  of,"  703. 

"  all  I  am  worth,"  ib. 

{l  all  that  I  shall  die  possessed  of,  real  and  personal,"  704. 

"  executrix  and  residuary  legatee  of  all  other  property,"  705. 

"  residuary  legatee  of  all  other  property,"  ib. 

real  estate  held  not  to  pass  by  the  words 

"all,"  331. 

"  all  I  may  die  possessed  of,"  706.    See  695. 

"  all  my  effects,"  706,  707. 

"  what  little  I  have  to  call  my  own,"  707. 

"my  fortune,"  ib, 
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7.    WHEN   WORDS   DESCRIPTIVE   OF   PERSONALTY  ONLY  INCLUDE  REALTY 
BY  FORCE  OF  CONTEXT,  QS, 

"  legacy,"  707. 

"  residuary  legatee,"  708. 

"said  effects,"  709,  710. 

"  effects,"  709. 

"  worldly  goods,"  711. 

"personal  estates,"  712. 

not  by  "said  goods  and  chattels,"  omitting  the  word  "lands" 

before  used,  712. 

where  context  is  ambiguously  expressed,  713. 
is  assets  for  payment  of  debts  :   successive  statutes  hereon,  ii.  552. 

REASON, 

assigned  for  a  devise,  will  not  influence  the  construction  of  the  devise, 
453. 

unless  the  meaning  of  the  will  be  otherwise  ambiguous,  782, 
ii.  709. 

RECEIPT  held  testamentary,  19. 

"RECEIYED," 

a  legacy,  gift  over  in  case  of  death  before  having,  how  construed, 
ii.  745. 

See  "PAYABLE." 
RECEIVER, 

effect  of  direction  to  devisee  to  employ  particular  person  as,  375  et  seq. 
RECITAL, 

when  words  of  absolute  revocation  restrained  by,  168. 
gift  implied  from,  when,  491,  492. 
of  gift  may  explain  ambiguous  expressions  in  will,  497. 
See  IMPLICATION. 

RECOMMENDATION,  words  of,  when  they  create  a  trust,  356. 
REFERENCE  in  a  will  to  extrinsic  documents,  83. 

erroneous  in  codicil  to  disposition  in  will,  effect  of,  168,  492,  493. 

gift  by,  to  uses  of  other  estates,  effect  of,  344. 

See  MULTIPLICATION. 
REFERENTIAL  EXPRESSIONS,  force  of,  in  importing  provisions  referred 

to  into  the  referring  clause,  710,  n.  (q). 

REFUND, 

whether  tenant  for  life  acquiescing  in  improper  investments  can  be 
compelled  to,  where  his  income  has  been  thus  increased,  575,  n. 

REGISTRATION  of  an  instrument  conclusive  against  its  being  testa- 
mentary, 19. 

REJECTION, 

of  clause  in  will  on  issue  devisavit  vel  non  of  words,  rule  as  to, 
439—453. 
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words  rejected  where  whole  provision  otherwise  senseless,  e.  g.  where 
will  provided  for  children,  if  there  were  no  children,  450. 

term  for  ninety-nine  years  construed  a  determinable  term  from  con- 
text, ib. 

words  of  limitation  not  overruled  by  words  "  during  life,"  ib. 

to  A.  and  B.  as  tenants  in  common,  in  the  order  noio  mentioned,  451. 

words  not  to  be  expunged  without  absolute  necessity,  452,  ii.  701. 

of  inconsistent  part  of  description  (falsa  demonstratio),  745  et  secj. 

"  RELATIONS," 

whether  gift  to,  is  a  gift  to  a  class,  321. 

gift  to,  applies  to  persons  entitled  under  Statutes  of  Distribution, 
ii.  108. 

so  of  a  bequest  to  "  friends  and  relations,"  ib.,  n. 
although  real  estate  be  the  sole  subject  of  gift,  ii.  108. 
"on  my  side"  similarly  construed,  ib. 
"by  lineal  descent,"  same  construction,  ii.  88. 
gift  to,  "  except  A."  (who  is  not  one  of  the  next  of  kin),  does  not 

include  all  of  the  same  degree  with  A.,  ii.  108. 
extended  beyond  the  statute  in  a  bequest  to  "  relatives,  i.e.  the  A.'s," 

ii.  109. 

same  construction  of  "relation"  (in  singular),  ib. 
under  a  gift  to,  they  take  per  capita,  ib. 
d,  fortiori  if  gift  to  them  "equally,"  ii.  110. 
and  necessarily  so,  if  all  the  relations  be  in  equal  degree,  ib. 
secus  if  there  be  express  or  implied  reference  to  the  statute,  ib.,  n. 
"Near,"  gift  to,  construed  the  same  as  one  to  relations,  ii.  110. 
"nearest,"  gift  to,  comprises  the  same  persons  as  gift  to  "  next  of 
kin,"  ib. 

secus  if  the  gift  expressly  point  out  relations  beyond  the 

nearest  degree,  ii.  111. 

gift  to,  includes  relations  of  the  half-blood,  ib, 
but  not  relations  by  affinity,  ib. 
unless  express  words  added,  as  "  by  marriage,"  ib. 

"on  both  sides,"  ib. 
nor  husband  or  wife,  ib. 

though  the  words,  "  as  if  I  had  died  intestate,"  be  added,  ib. 
"poor,"  gift  to,  construed  like  one  to  relations  simply,  ii.  112. 

when  supported  as  a  charity,  ii.  113. 
at  what  period  to  le  ascertained,  ii.  114. 

whether  differently  from  a  gift  to  next  of  kin  (see  "  Nexx  OF 

KIN"),  ii.  119,  n. 

gift  to  any  class  of,  generally  subject  to  same  rules  as  gifts  to  children 
(see  CHILDREN),  ii.  139. 

includes  relations  of  half-blood,  ii.  140. 
but  not  by  affinity,  ib. 

except  upon  context,  ii.  140,  141. 
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RELEASE,  condition  that  devisee  executes,  ii.  2. 
RELIGIOUS  SECTS,  bequests  for,  what  valid,  192. 
"  REMAIN,"  gift  of  what  shall,  whether  good,  335. 

REMAINDER, 

contingent  when  void  for  remoteness,  232. 

may  be  good  where  an  executory  limitation  would  be  void,  234. 

may  be  good  though  limited  to  a  remote  person,  236. 

in  copyholds  governed  by  same  rule,  237. 

of  legal  and  equitable  interests,  different  rule  applies  to,  234. 

how  affected  by  stat.  8  &  9  Viet.  c.  106,  238. 

gift  of,  to  a  class,  how  operates,  ib. 

difference  in  case  of  personalty,  239. 

persons  entitled  in,  bound  to  elect,  416. 

devise  or  bequest  in,  after  the  determination  of  a  prior  interest  vests 

immediately,  758. 
devise  or  bequest  of  a,  after  determination  of  pre-existing  estate,  vests 

immediately,  759. 
effect  of  misdescription  of  event  upon  which  it  depends,  in  a  devise 

of,  ib. 

vests  immediately  if  preceding  estate  fails  in  testator's  lifetime,  760. 
limitation  which  can  operate  as,  never  held  an  executory  devise,  820. 
devise  of  a,  carried  the  fee,  ii.  263. 
but  not  as  used  in  a  residuary  clause,  ii.  264. 
devise  over  of  a,  following  gift  to  several,  raises  cross-remainders, 

ii.  524. 

See  ACCELERATION — CONTINGENT  REMAINDER — CROSS- REMAIN- 
DERS—DEFAULT  OF  ISSUE— FAILURE  OF  ISSUE— REVERSION. 

REMOTENESS.— See  PERPETUITY. 

RENEWED  LEASEHOLDS, 

what  words  sufficient  to  pass,  147,  300. 

distinction  as  to  where  freehold  and  where  chattel,  302. 

RENTCHARGE, 

what  words  create  legal,  ii.  283,  n. 

fee- simple  not  created  in,  since  1  Viet.  c.  26,  without  words  of  limita- 
tion or  their  equivalent,  ii.  267. 
is  liable  to  legacy  duty,  563,  n. 
See  DOWER — LEGACY  DUTY. 

"  RENTS,"  or  "  RENTS  AND  PROFITS," 

gift  of,  whether  points  to  enjoyment  in  specie  of  residuary  property, 
582. 

devise  of,  passes  the  land,  756. 

but  for  life  only  under  old  law  without  words  of  inherit- 
ance, ib. 
includes  advowsou,  ib. 
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and  next  presentation  unless  the  purposes   of   the  devise 

forbid,  756. 

equivalent  to  a  devise  of  the  land,  ib.,  ii.  576. 
direction  to  raise  money  out  of,  authorises  a  sale  or  mortgage  when 
it  is  for  payment  of  debts  and  legacies,  ii.  576,  577. 
or  when  for  payment  of  a  portion  within  a  definite  time, 

ii.  577. 
or  a  portion  which  donee  of  power  may  direct  to  be  paid 

within  a  definite  time,  ib. 
or  where  no  time  fixed,  but  sum  cannot  be  raised  out  of  annual 

rents  within  a  reasonable  time,  ib. 
and  generally,  unless  restrained  by  the  context,  ii.  578. 
nature  of  the  purpose,  and  general  tenour  of  the  will  to  be 

regarded,  ii.  579. 

sale  or  mortgage  not  authorised  where  estate  is  treated  as  existing 
entire  after  raising  debts,  ii.  580. 

or  where  legacies  are  made  payable  as  soon   as  estates  can 

11  advance  "  them,  ii.  578,  579. 
or  possession  by  devisee  is  postponed  till  the  money  is  raised, 

ii.  580. 

or  where  the  "  residue  "  of  the  rents  and  profits  after  answer- 
ing the  charge,  is  given  to  one  for  life,  ii.  581. 
effect  where  some  of  the  charges  are  clearly  to  be  raised  out  of  the 

rents  and  profits  as  they  arise,  ib. 

direction  to  raise  several  charges  out  of  rents  and  profits  or  by 
sale  or  mortgage  read  distributively  according  to  nature   of 
charge,  ii.  582. 
direction  to  raise  money  by  lease  at  a  certain  rent  means  annual 

rent,  ib. 

so  where  lease  is  directed  to  cease  when  the  sum  is  raised,  ib. 
or  where  "lease  "  is  contrasted  with  "  mortgage,"  ib. 
charge  on  rents  and  profits,  of  fines  for  renewal,  authorises  a  sale, 
when,  ii.  583. 

"  REPRESENTATIVES."— See  PERSONAL  REPRESENTATIVES. 

REPUBLICATION 

of  will  by  codicil,  whether  republishes  defectively-executed  intermediate 

codicils,  109. 
of  will  is  a  republication  of  properly-executed  intermediate  codicils, 

175,  176. 

what  is  express,  178. 
what  is  constructive,  ib. 
effect  of,  is  to  include  subsequently-acquired  property  in  a  general 

devise,  178,  179,  180. 

though  part  of  such  property  is  expressly  devised,  179. 
when  negatived  by  contents  of  will  itself,  180,  181,  182. 
when  not,  182. 
does  not  affect  specific  devise,  183. 
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except  to  comprise  a  new  interest  in  the  specific  subject,  183. 

did  operate  to  execute  a  power  created  after  date  of  will,  184. 

did  not  carry  a  lapsed  gift  to  another  person  of  same  name,  ib.,  185. 

does  not  cure  defect  of  expression  in  will,  185. 

whether  causes  lapsed  interests  to  pass  under  residuary  devise,  185,  186. 

does  not  include  in  residuary  devise  a  lapsed  share  of  the  residue,  187. 

how  affected  by  1  Yict.  c.  26,  ib, 

REPUGNANCY, 

rule  as  to,  442  et  seq. 

the  latter  of  two  inconsistent  clauses  preferred  in  a  will,  442,  443. 

but  prior  gift  not  unnecessarily  disturbed,  444. 

though  sometimes  may  be  rendered  inoperative,  445. 

the  whole  to  be  reconciled  if  possible,  ib.,  446. 

e.  g.  one  devise  held  an  exception  out  of,  or  a  remainder  upon, 

another,  446. 

same  property  given  in  separate  devises  to  two  persons  in  fee,  both  take 
concurrently,  ib. 
as  joint  tenants,  semb.,  447. 

whether  doctrine  applies  to  an  indivisible  chattel,  quoere,  448. 
apparent  inconsistency  reconciled  by  reference  to  lapse,  ib. 

by  confining  inconsistent  expressions  to  a  part  of  the  object  of 

devise,  ib.,  ii.  700,  701. 

rejection  of  words,  rule  as  to,  449  et  seq. — See  REJECTION. 
devise  not  controlled  by  reason  assigned,  453. 

devise  in  general  terms  will  not  control  another  distinct  devise,  454. 
clear  devise  not  controlled  by  subsequent  words  inaccurately  referring 

to  it,  ib.,  455. 

in  condition  annexed  to  the  estate  (see  CONDITIONS),  ii.  12. 
REQUEST,  effect  of,  in  creating  trust.— See  356. 

RESIDENCE,  gift  conditional  on,  ii.  51. 

See  CONDITIONS. 
RESIDUARY  BEQUEST, 

though  future  or  contingent  includes  intermediate  income,  617,  618. 
questions  regarding  vesting  of,  806  et  seq. 

See  RESIDUE— TESTING. 
RESIDUARY  DEVISE.— See  GENERAL  DEVISE. 

"RESIDUE," 

gift  of  personal,  includes  general  personal  estate,  725. 
lapsed  legacies,  726. 

also  excepted  items,  the  gift  of  which  fails,  ib. 
but  not  lapsed  portion  of  residue,  728. 
effect  of  express  exception  on,  727. 
when  confined  to  undisposed  of  part  of  a  previously  mentioned  fund, 

728,  729. 
"RESPECTIVE," 

effect  of,  in  creating  tenancy  in  common,  ii.  238. 
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"  RESPECTIVELY,"  limitation  to  several,  does  not  prevent  implication  of 

cross-remainders,  ii.  515,  519. 
effect  of,  in  creating  tenancy  in  common,  ii.  240. 
See  REJECTION. 

RESULTING  TRUST, 

TO  HEIR. 

from  gift  of  lands  to  A.  for  life,  and  after  his  decease  those  and  other 
lands  to  B.,  448,  449. 
when,  529  et  seq. 

•where  devise  in  trust  and  no  trust  declared,  529. 
where  partial  trust  only  declared,  ib. 

legacy  to  heir  out  of  proceeds  of  sale  does  not  prevent,  531. 
of  surplus  proceeds  under  trust  for  conversion,  532. 
of  presentation  to  advowson,  ib. 
for  chattel  interest,  devolves  to  heir's  personal  representatives,  ib. 

when  not,  532  et  seq. 
distinction  between  devise  "for"  and  devise  subject  to  a  particular 

purpose,  530,  533. 

excluded  where  expression  of  intention  to  benefit  devisee,  534. 
whether  rebutted  by  expressions  of  tenderness,  ib. 
whether  by  mention  of  relationship  of  devisee,  ib.,  535. 
where  the  gift  is  "  subject  to,"  or  "  chargeable  with,"  &c.,  535,  536, 
whether  influenced  by  devisee  being  an  infant  or  married  woman,  536. 
gifts  to  charity  from  exceptions  to  general  rule  as  to,  537. 
whether  any,  of  particular  estate  lapsed  or  void  in  its  creation,  538. 

or  revoked,  ib. 
of  money  directed  to  be  raised  and  held  upon  void  trusts,  322,  542 

et  seq. 
of  term  in  favour  of  devisee  where  trusts  satisfied,  543. 

where  limited  on  trust  but  no  trusts  declared,  544. 

in  favour  of  devisees  in  trust  under  will,  where  there  is  no  heir,  in 
preference  to  trustees  of  legal  estate,  548. 

See  CONVERSION— HEIR—NEGATIVE. 
REVERSION, 

person  entitled  in,  bound  to  elect,  416,  417. 

devise  of,  when  void  for  remoteness,  236. 

destination  of,  during  suspense  of  alternative  contingencies,  614. 

devise  of,  after  determination  of  a  pre-existing  state,  vests  immediately, 

758. 

effect  of  misdescription  of  contingency  upon  which  it  depends,  ib. 
legacy  charged  on,  when  raisable,  794. 
passes  under  a  general  devise  of  lands,  621. 

See  GENERAL  DEVISE. 
in  personalty,  when  included  in  residuary  bequest  how  income  of  tenant 

for  life  is  ascertained,  576,  576,  n. 
devise  of,  carried  the  fee,  ii.  264. 

devise  of,  in  case  of  failure  of  issue,  whether  refers  to  failure  of  subsist- 
ing estates,  ii.  464  et  seq. 


894  INDEX. 

REVERSION— (continued). 

devise  over  of,  following  gift  to  several  whether  raises  cross-remainders, 
ii.  524,  525. 
Sec  REMAINDER. 

REVIVAL, 

of  revoked  will,  may  be  by  destruction  of  later  will  under  Statute  of 

Frauds,  127. 

but  not  under  1  Viet.  c.  26,  135. 

parol  evidence,  when  admitted  to  shew  intention  as  to,  ib. 
of  revoked  portions  of  codicils,  not  caused  by  confirmation  of  will  by 

subsequent  codicil,  175,  176. 

of  revoked  will,  by  recognition  in  subsequent  codicil,  153,  176. 
cannot  be,  unless  will  is  in  existence,  176. 
See  CODICIL— REVOCATION. 

REVOCATION, 

by   unattested    codicil    of   charge  on    realty    and    personalty,    how 

operates,  91. 

of  charge  on  mixed  fund,  ib. 

since  1  Viet,  of  will  under  old  law  determined  as  to  acts  apparent  on 
face  of  will  by  1  Viet.  c.  26,  134. 

as  to  acts  not  apparent  on  face  of  will  Jby  law  as  it  stood  before 
1  Viet.,  ib. 

I.  BY  MARRIAGE. 

1.  Previously  to  1  Viet.  c.  26. 

of  will  of  a  woman  by  marriage  only,  114. 

even  though  she  survived  her  husband,  ib. 
contra  as  to  wills  under  a  power,  ib. 
of  will  of  a  man  by  marriage  and  birth  of  issue,  ib. 
not  by  birth  of  issue  alone,  ib. 
rule  borrowed  from  civil  law,  115. 
applied  to  second  marriage  as  well  as  first,  ib. 
and  where  issue  posthumous,  ib. 

and  where  probability  of  issue  not  known  to  testator,  ib. 
depends  on  tacit  condition  annexed  to  will,  ib. 
whether  children  may  spring  from  different  marriage,  116. 
rule  does  not  apply  where  the  will  provides  for  wife  and 

children,  ib. 

or  where  they  are  provided  for  by  previous  settlement,  ib. 
secus  where  by  a  subsequent  settlement,  ib. 
not  sufficient  that  wife  alone  provided  for,  ib. 
whether  sufficient  that  children  alone  provided  for,  ib. 
whether  rule  applies  where  less  than  whole  estate  disposed  of, 

117. 

or  where  after- acquired  property  descends  on  children,  ib. 
rule  does  not  apply  where  effect  of  revocation  is  not  to  give 

the  property  to  after-born  issue,  ib. 
rule  holds  notwithstanding  death  of  after-born  issue,  118. 


INDEX.  895 

REVOCATION— (continued). 

parol  evidence  not  admissible  to  shew  intention  against,  119. 
wills  made  before  the  statute,  still  governed  by  old  law,  121. 
2.  Since  statute  1  Viet.  c.  26. 

of  will  by  marriage  alone  without  birth  of  issue,  120. 

observations  on  statute,  ib. 

effect  on  gift  by  bachelor  to  illegitimate  children,  ii.  217. 

II.  BY  BUSKING,  TEARING,  CANCELLING,  &c. 

1.  Previously  to  1  Viet.  c.  26. 

as  to  will  of  freeholds,  121. 

as  to  will  of  personalty,  ib. 

there  must  be  animus  revocandi,  ib.,  122. 

destruction  by  inadvertence  or  during  insanity  not  sufficient, 
122. 

destruction  by  third  person  without  consent  not  sufficient,  ib. 

what  amount  of  destruction  necessary  where  there  is  animus, 
ib. 

must  be  some  destruction,  mere  attempt  not  sufficient,  123. 

destruction  commenced  but  suspended  is  not  effectual,  124. 

presumption  as  to,  when  no  evidence  as  to  how  destroyed, 
ib.,  125. 

as  to  evidence  to  rebut  presumption,  125,  n. 

may  be  effected  by  cancelling  by  a  pencil,  125. 

such  cancelling  prima  facie  deliberative,  ib. 

by  partial  obliteration,  ib. 

by  striking  out  particular  words,  ib. 

obliteration  need  not  be  complete,  ib. 

is  conditional  when  made  with  reference  to  new  present  dispo- 
sition, 126,  127. 

contra  where  merely  intention  to  make  new  disposition  at 
future  time,  ib. 

is  not  conditional  because  former  will  supposed  to  be  revived, 
ib. 

revives  previous  will,  127. 

whether  destroyed  will  contained  a  revocatory  clause  or 
not,  ib.,  128. 

by  destruction  of  one  of  two  duplicates,  128,  129. 

by  alteration  of  one  of  two  duplicates,  129. 

purpose  expressed  in  both  will  and  codicil  revoked  by  oblitera- 
tion in  codicil  alone,  ib.,  130. 

of  codicil  whether  any,  by  destroying  will,  130,  131. 

2.  Since  I  Viet.  c.  26,  131. 

may  be  by  tearing,  which  includes  cutting,  132. 

may  be  pro  tanto  by  cutting  out  part,  ib. 

may  be  in  toto  by  cutting  off  any  essential  part,  ib. 

by  tearing  off  signature  from  last    sheet,  where  other 
sheets  signed,  ib. 

by  tearing  off  seal  though  no  seal  necessary,  ib. 
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evidence  admitted  to  shew  whether  tearing  arises  from  wear, 

133. 

can  only  be  by  actual  destruction  of  substance  or  contents,  ib. 
cannot  be  by  cancelling  merely,  ib. 
not  effectual  where  glasses  or  scientific  means  will  shew  what 

the  words  were,  ib. 
parol  evidence  inadmissible  to  shew  what  is  obliterated  except 

where  revocation  is  conditional,  ib. 
must  be  by  or  in  presence  of  testator,  136. 
cannot  be  by  destruction  after  death,  though  authorised  by 

the  testator,  ib. 

does  not  revive  will  revoked,  135. 
is  conditional  when  partial  and  made  with  reference  to  new 

disposition,  133. 
not  conditional  when  total,  though,  made  with  reference  to 

new  disposition,  see  177. 

III.  BY  ALTERATION  OE  ESTATE. 
1.  Previously  to  1  Viet.  c.  26. 
by  change  of  interest,  136. 
but  not  if  change  resulted  from  the  original  limitation,  ib., 

137. 

nor  by  partial  alienation,  137. 

by  conveyance  in  fee,  though  to  use  of  testator,  138. 
but  not  in  case  of  copyholds,  ib. 

by  conveyance  for  unnecessary  or  mistaken  purpose,  ib.,  139. 
not  by  disseisin,  if  testator  re-entered,  139. 
contra  if  out  of  possession  at  death,  ib. 

by  avoidance  of  an  exchange  after  death  for  defect  in  title,  ib. 
in  equitable  interests,  same  rule  holds  as  to,  ib.,  140. 
not  by  partition,  except  in  particular  instance,  140. 
nor  by  mortgage,  ib.,  141. 

nor  by  conveyance  on  trust  for  sale  to  pay  debts,  141. 
contra  if  any  further  trust  declared,  ib. 
nor  by  bankruptcy,  ib. 
by  partition  or  mortgage  with  new  limitations  of  equity  of 

redemption,  142. 

what  new  limitations  amount  to,  in  a  mortgage,  ib.,  143. 
or  in  reconveyance  of  mortgage,  129,  132. 
not  by  mere  conveyance  of  legal  estate  to  equitable  owner, 

144. 

or  of  equitable  estate  to  legal  owner,  671. 
contra  if  new  limitations  inserted,  144,  145. 
by  conveyance  to  uses  to  bar  dower,  ib. 
to  such  uses  as  devisor  shall  appoint  in  default  to  him  in  fee, 

ib. 

to  devisor  and  a  trustee  jointly,  ib. 
not  by  a  conveyance  to  uses  pointed  out  by  the  contract,  ib. 
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contra  if  the  contract  provides  merely  for  a  conveyance  to 

such  uses  as  devisor  shall  direct,  144,  145. 
immaterial  whether  seisin  is  changed  or  not,  146,  147. 
of  will  of  renewable  freehold  for  lives  by  obtaining  renewed 

lease,  147. 

by  conveyance  in  pursuance  of  marriage  articles,  148. 
by  covenant  of  testator  to  convey  to  use  of  himself,  148,  149. 
by  contract  for  sale  after  devise,  150. 

though  contract  rescinded  after  death,  ib. 

or  in  his  lifetime,  ib. 

though  estate  comes  back  by  repurchase,  ib. 

legal  estate  nevertheless  passes  to  devisee,  ib. 
by  ante-nuptial  articles  for  settlement,  ib. 
by  settling  share  of  devised  lands  on  one  of  the  devisees, 

150,  151. 

will  made  before  1  Viet,  still  liable  to  revocation  by  alteration 

of  estate  as  before,  1-61. 
$.  Since  I  Viet.  c.  26. 

conveyance  no  revocation  except  so  far  as  it  is  an  alienation, 

151,  152. 

effect  of  contract  for  sale,  152. 
of  decree  for  sale,  ib, 
of  sale  under  power  in  another  person,  ib. 
of  sale  under  compulsory  powers  in  acts  of  parliament,  ib. 

IV.  BY  VOID  CONVEYANCES. 
previously  to  1  Viet.  c.  26. 

by  deed  of  gift  by  husband  to  wife  of  residue  of  his  estate,  153. 

by  feoffment  without  livery,  ib. 

by  recovery  void  on  ground  of  bad  tenant  to  the  praecipe,  ib. 

by  appointment  under  a  power  not  in  existence,  ib. 

by  attempt  to  convey  copyhold  by  deed,  ib. 

not  by  conveyance   to  charitable  uses  when  grantor    dies 

within  twelve  months,  153,  154. 
nor  by  conveyance  by  person  under  disability,  154. 
nor  by  conveyance  void  at  law  for  fraud,  ib. 
contra  if  void  only  in  equity,  ib. 
since  1  Viet.  c.  26, 

none  of  these  modes  operative  except  by  removing  subject  of 
devise,  154,  155. 

V.  BY   SUBSEQUENT   WlLL   OK  CODICIL. 

previously  to  1  Viet.  c.  26. 

as  to  devises  of  lands,  155. 

as  to  bequests  of  personalty,  155,  157. 

difference  between  ceremonial  of  execution  for  making  and 

revoking  wills  under  Statute  of  Frauds,  156. 
for  purpose  of  making  new  gift  is  conditional,  ib. 

VOL.    II.  3  M 
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REVOCATION— (continued}, 
since  1  Viet.  c.  26. 

revoking  will  on  same  footing  as  devising  will,  157,  158. 

generally 

of  no  much  of  will  as  contains  the  gift,  effect  of,  158. 

of  the  gift  merely,  effect  of,  ib. 

expression  of  intention  to  revoke  presently  is  sufficient,  ib. 

expression  of   intention    to    revoke    at  future  time   insuffi- 
cient, ib. 

absolute  revocation  may  be  shown  to  be  a  mistake,  159. 

or  may  be  partially  restrained  in  effect,  ib. 

mere  fact  of  there   having   been  subsequent  will  not  suffi- 
cient, ib. 

it  must  be  found  by  jury  to  have  been  different  from  prior 
will,  ib. 

document  purporting  to  be  a  "  last  will  "  does  not  necessarily 
revoke  prior  will,  ib. 

by  inconsistency  of  disposition,  instances  of,  159,  160. 

by  contradictory  will  of  uncertain  date,  160. 

by  will  not  wholly  inconsistent,  161. 

different  effect  whether  inconsistency  of  disposition  is  in  sub- 
sequent will  or  subsequent  codicil,  161,  164,  165. 

charge  not  revoked  by  revocation  of  devise  of  land  charged, 
162. 

various  instances,  162,  163. 

beneficial  devise  not  revoked  by  change  of  trustee,  164,  165. 

as  to  one  office  does  not  extend  to  another,  165. 

as  to  one   estate  does  not  affect  devise  made  by  reference 
thereto,  166,  167. 

contra  where  heirlooms  are  devised  by  reference,  167. 

also  contra  where  devise  of  first  estate  modified  only,  ib. 

absolute,  when  restrained  by  recital,  168. 

doubtful  expressions  do  not  amount  to,  168,  169. 

cases  where  not  implied  from  ambiguous  expressions,  169. 

gift  revoked  need  not  be  accurately  referred  to,  170. 
effect  of  where  grounded  on  mistake,  170,  171. 
implied  by  revival  of  earlier  will,  175,  176. 

confirmation  of  will  includes  codicils  though  not  mentioned, 
176. 

by  unsuccessful  attempt  to  revive  earlier  destroyed  will,  176, 

177. 

not  conditional  in  such  a  case,  177. 
of  codicils  not  implied  by  a  reference  in  a  later  codicil  to  other 

specified  codicils  only,  176. 

not  implied  from  misrecital  of  will  in  codicil,  443. 
of  gift  by  will  not  implied  from  misrecital  in  same  will,  ib. 
of  particular  estate,  whether  enures  for  benefit  of  heir  or  remain- 
derman, 483. 
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ROMAN  CATHOLIC  RELIGION,  bequests  in  furtherance  of,    how    far 
good,  190,  191. 

a. 

SAILOR.     See  MARINER. 

SALE, 

under  decree  for  payment  of  debts,  no  conversion  as  to  surplus,  152. 

so  of  sale  under  Act  of  Parliament,  137,  152. 

contra  if  under  power,  152. 

power  of,  does  not  put  dowress  to  election,  386 . 

conveyance  upon  trust  fo$,  for  payment  of  debts  only,  did  not  revoke 

will,  141. 

trust  for,  to  specified  persons,  effect  of,  532. 
mere  power  of,  does  not  work  conversion,  560. 

See  CHARGE — CONVERSION — ELECTION —OPTION — POWER — RENTS 
AND  PROFITS— REVOCATION— TRUSTEE. 

"SAME" 

devise  of  "  estate  to  A.  for  life,  after  his  death  the  same  to  B.,"  B.  does 

not  take  in  fee,  ii.  261. 
to  what  antecedent  referable,  Huskisson  v.  Lefevre,  25  Beav.,  157. 

SATISFACTION  of  legacy,  by  gift  from  testator  in  his  lifetime  may  be 
evidenced  by  cancelling  of  legacy  in  his  will,  134. 

SCHEME,  when  the  court  will  pay  a  charitable  legacy  without,  225. 
See  CHARITY. 

SCOTLAND, 

heir  according  to  law  of,  not  excluded  from  share  of  personalty  under 

English  intestacy,  7. 
testamentary  power  in,  7,  n. 

excepted  from  9  Geo.  2,  c.  36,  to  what  extent,  220. 
Thellusson  Act  extends  to,  284. 
See  ELECTION. 

SCRIP,  railway,  when  within  the  Mortmain  Act,  205. 

SEALING 

a  will,  not  equivalent  to  signing,  by  testator,  73. 
nor  by  witness,  77. 

SECOND  SON,  gift  to,  ii.  200.     See  FIRST. 
SECRET  TRUST, 

for  charity,  discovery  of,  may  be  compelled,  190,  212. 
enforced  against  heir  or  devisee  by  means  of  parol  evidence,  25,  n.  (y), 
212,  384. 

"  SECURITIES  "  passes  the  legal  inheritance  in  mortgaged  lauds,  664. 
See  MORTGAGEES,  devises  by. 

"  SECURITIES  FOR  MONEY,"  what  is  included  in  a  gift  of,  731,  n. 

3  M  2 
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SECURITY,  legatee  for   life  not  compellable    to  give  to  ulterior  legatee, 
833. 

SELECTION,  power  of—  See  COMMON  (TENANCY  IN)— IMPLICATION— UN- 
CERTAINTY. 

SEPARATE  USE, 

personal  property  given  to,  wife  may  bequeath,  34. 

whether  same  rule  applies  to  land,  ib. 

of  unborn  persons  for  life  without  power  of  anticipation,  whether  valid, 

276,  n. 

of  a  married  woman,  what  words  create  a  trust  for,  363,  ii.  22,  n. 
extrinsic  circumstances  disregarded,  ii.  23,  n. 
where  no  trustee  expressly  appointed,  the  husband  is  trustee,  ii.  23, 

24,  n. 
what  amounts  to  a  restraint  on  alienation  of  property  settled  to>  ii. 

24,  n. 

whether  trust  for,  extends  to  all  future  marriages,  ii.  38,  n. 
See  ALIENATION — FEME  COVERTE — ASSENT. 

SERVANTS,  gift  to,  generally,  means  servants  at  date  of  will,  306. 

SETTLE, 

direction  to,  how  construed  as  to  realty,  ii.  318. 
as  to  personalty,  ii.  538,  549. 

See  EXECUTORY  TRUST — STRICT  SETTLEMENT^ 

SHARE,  owner  of,  in  land  to  be  sold  cannot  elect  against  sale,  567. 

"SHARE," 

devise  of  testator's,  gave  the  fee,  ii.  264. 

but  not  of  a  share  created  by  the  will,  ii.  264,  265. 
does  not  include  accrued  share,  ii.  662. 

unless  explained  by  context,  ii.  663. 
what  is  included  in  the  term,  707,  n.  (h). 
See  ACCRUED  SHARES. 

SHARES, 

in  incorporated  companies,  whether  within  the  Mortmain  Act,  202. 
in  ordinary  partnerships,  ib. 

HELLEY'S  CASE,  rule  in, 
statement  of,  ii.  306. 

is  a  rule  of  law,  not  of  construction,  ib.  (but  see  ii.  313.) 
only  applies  to  limitations  by  way  of  remainder,  ii.  306. 
applies  to  copyholds,  ii.  308. 

to  freeholds  pur  autre  vie,  ib. 

and  personalty,  ii.  308,  534,  535. 
limitations  must  be  by  same  instrument,  ii.  308. 
whether  applies  to  limitations  under  deeds  creating  and   executing 

power,  ib. 

estate  to  ancestor  and  heir  must  be  of  same  quality,  ii.  308,  309. 
immaterial  that  one  limitation  is  clothed  with  trust,  ii.  309. 
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SHELLEY'S  CASE— (continued}. 

any  estate  of  freehold  sufficient  to  coalesce  with  limitation  to  heirs, 

ii.  309,  310. 

pstate  of  freehold  may  he  express  or  implied,  ii.  310. 
words  negativing  application  of  rule  of  no  effect,  ii.  311. 
nor  interposition  of  trustees  to  preserve,  ii.  312. 
immaterial  that  heirs  described  hy  another  term,  ib. 
limitation  to  heirs  of  body  may  be  by  implication,  ib. 
direction  that  heirs  shall   take    by  purchase  ineffectual  to  prevent 

application  of,  ii.  313. 

applies  where  limitation  to  heirs  contingent,  ii.  314. 
whole  estate  may  be  vested,  though  limitation  to  heirs,  taken  by  itself, 

would  be  contingent,  ib. 
limitation  must  be  to  heirs  of  body  of  person  taking  freehold,   ii. 

314,  315. 
how  applies  in  limitations  of  freehold  to  two,  remainder  to  the  heirs  of 

body  of  one,  ii,  315. 

practical  bearings  of,  explained,  ii.  330. 
estates  intervening  between  freehold  and  limitation  to  heirs,  how 

affected,  ii.  332. 
•  instances  of  effect  of  operation  of,  ib. 

See  ABSOLUTE   INTEREST — ESTATE  TAIL— EXECUTORY   TRUST — 
HUSBAND  AND  WIFE. 

SIGNATURE, 

OF   TESTATOR. 

may  be  by  mark,  72,  104. 

name  need  not  appear,  73- 

may  be  by  initials,  ib. 

by  wrong  or  assumed  name,  ib. 

hand  may  be  guided  in  making,  ib. 

to  will  of  another  person  by  mistake  void,  ib. 

to  a  paper  as  will,  does  not,  per  se,  shew  it  to  be  a  will,  ib. 

seal  is  not,  ib. 

may  be  made  by  some  other  person,  ib.  104. 

such  other  person  may  be  a  witness,  73. 

and  witness  may  sign  his  own  name,  ib. 

need  not  be  on  each  sheet,  74. 

even  though  so  stated  in  testimonium  clause,  ib. 

under  Statute  of  Frauds  might  be  in  any  part  of  will,  ib. 

witnesses  need  not  see  made,  75, 

acknowledgment  of,  before  each  witness  separately,  sufficient  under 
Statute  of  Frauds,  ib. 

under  1  Yict.  c.  26,  must  be  acknowledged  before  both  simulta- 
neously, 101,  103. 

what  a  sufficient  acknowledgment  of,  under  Statute  of  Frauds, 
75,  76. 

what  under  1  Viet.  c.  26,  101,  103. 

place  of,  under  same  act,  99,  100. 
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SIGNATURE— (continued) . 

cutting  off  a  revocation  of  will,  132. 

or  WITNESS,  » 

may  be  by  mark,  76. 

by  initials,  ib. 

need  not  sign  his  own  name,  77. 
sealing  is  not  sufficient,  ib. 
hand  may  be  guided  in  making,  ib. 
whether  sufficient  to  hold  top  of  pen,  ib. 
must  be  made  in  presence  of  testator,  ib. 
must  not  be  made  by  another  person  for  the  witness,  ib. 
nor  made  by  witness  at  another  time  and  only  acknowledged  in 

presence  of  testator,  ib. 
on  a  re-execution  not  sufficient  to  go  ever  previous  signature  with 

dry  pen,  ib. 

must  be  some  mark  apparent  on  face  of  paper,  ib. 
must  be  an  intention  thai  mark  should  stand  for  signature,  ib, 
should  be  in  what  place,  78,  79. 
cutting  off  a  revocation  of  will,  132. 
See  PRESENCE — REVOCATION. 

SOLDIER,  will  of,  see  1  Viet.  c.  26,  s.  12,  JK-v  *>ert  v,  Herbert,  1  Deane  6, 

1  Jur.  N.  S.  1177. 

SON,  when  a  word  of  limitation,  ii.  377. 
See  CHILD, 

SPECIE  (ENJOYMENT  IN), 
of  subject  of  specific  gift,  579. 

of  subject  of  residuary  bequest  where  no  trust  for  conversion,  577,  580. 
where  property  wasting  or  precarious,  518. 
what  expressions  point  to,  580. 

direction  to  renew  leases,  ib. 

express  trust  to  convert  at  specified  period,  ib. 

power  to  sell,  ib. 

direction  not  to  sell  except  with  consent,  581. 

power  to  vary  securities,  ib. 

intention  that  specific  items  not  to  be  converted,  ib. 

gift  over  of  property  itself,  ib. 
what  expressions  do  not  point  to, 

direction  to  convert  specific  parts,  581. 

to  convert  for  particular  purpose,  ib. 

direction  not  to  sell  under  a  given  sum,  589. 
whether  gift  of  "rents"  " dividends"  points  to,  582. 
whether  enumeration  of  specific  items  points  to,  584. 
nature  of,  in  share  in  a  partnership,  586. 

See  CONVERSION. 

SPECIFIC, 

bequest,  doctrine  as  to,  when  will  speaks  with  regard  to,  300,  et  seq. 
See  PERIOD. 
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SPECIFIC— (continued). 

admission  of  parol  evidence  in  construction  of,  394. 
in  future  does  not  carry  intermed'  te  income,  617,  n. 
what  amounts  to,  ii.  589,  n.,  636,  n. 

sums,  trust  to  pay,  out  of  land  are  payable  thereout  primarily,  ii.  636. 
devise,  effect  of,  under  1  Yict.  c.  26,  where  more  than  one  object 
answers  description  at  death,  309,  310. 

distinguishable  as  assets  from  residuary,  since  1  Yict.  c.  26,  ii. 
588,  n. 

See   A  SSETS  —  CHARGE  —  CONTRIBUTION  —  EXONERATION  — 
MARSHALLING. 

STATUTES  CITED, 

Magna  Charta  and  other  early  statutes  (Devises  to  Corporations),  58. 
13  Edw.  1,  c.  3  (Aliens),  63. 
27  Edw.  3,  c.  9  (Aliens),  63. 

31  Edw.  3,  c.  11  (Administrators),  ii.  112,  n. 
23  Hen.  8,  c.  10  (Superstitious  Uses),  189,  221. 
27  Hen.  8,  c.  10  (Jointures),  28. 

•    32  Hen.  8,  c.  1  (Wills)  27. 

32  Hen.  8,  c.  28  (Leases  by  tenants  in  tail,  husband,  ecclesiastics), 
ii.  17. 

34  &  35  Hen.  8,  c.  5  (Wills),  27,  58. 
1  Edw.  6,  c.  14  (Superstitious  Uses),  189. 
43  Eliz.  c.  4  (Charitable  Uses),  59,  192,  200. 
10  Car.  2,  sess.  2,  c.  1  (Wills  (Ireland)  ),  27. 

12  Car.    2,    c.  24    (Tenures    Abolition,    Testamentary    Guardians), 
27,  n.,  28. 

22  &  23  Car.  2,  c.  10  (Distribution,  explained  by  22  Car.  2,  c.  30),  ii. 

94,  108,  110,  n.,  113,  115. 
29  Car.  2,  c.  3,  s.  5  (Execution  of  Wills),  72. 

s.  6  (Revocation),  121. 

ss.  10  &  12  (Estates  pur  autre  vie,  Assets),  55,  ii.  586. 

s.  19  (Wills  of  personal  estate),  91. 

3  Will.  &  M.  c.  11,  s.  7  (Meaning  of  "  Unmarried"),  487,  n. 
3  &  4  Will.  &  M.  c.  14  (Right  of  Action  of  Debt  against  Devisees)  ii. 

552,  586. 

7  &  8  Will.  3,  c.  37  (Licences  in  Mortmain),  59. 
9  Geo.  2,  c.  36  (Charitable  Uses),  59,  200,  201. 

13  Geo.  2,  c.  29  (Foundling  Hospital),  222. 

14  Geo.  2,  c.  7  (Special  Occupancy),  92. 

25  Geo.  2,  c.  6  (Witnesses  to  Wills),  66,  67. 
25  Geo.  2,  c.  11  (same  as  to  Ireland),  59. 
39  &  40  Geo.  2,  c.  88,  s.  12  (Escheats),  38. 

c.  98  (Accumulation  of  Income),  247. 
19  Geo.  3,  c.  33  (Bath  Infirmary  Charity),  222. 

42  Geo.  3,  c.  116  (Land-tax  Redemption  Charity),  221. 

43  Geo.  3,  c.  107  (Queen  Anne's  Bounty  Charity),  59,  221. 
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STATUTES  CITED— (continued), 

43  Geo.  3,  c.  108  (Church  Building),  59,  221. 

45  Geo.  3,  c.  101  (Universities,  Advowsons),  201. 

47  Geo.  3,  c.  74  (Freeholds  made  Assets,  Traders),  ii.  552, 

47  Geo.  3,  sess.  2.  o.  24  (Escheats),  38. 

51  Geo.  3,  c.  105  (Royal  Naval  Asylum  Charity),  222. 

55  Geo.  3,  o.  147  (Glebe),  222. 

c.  184  (Legacy  Duty),  561. 

c.  192  (Devises  of  Copyholds),  51,  54,  634,  635^ 

58  Geo.  3,  c.  45,  s.  33  (Glebe),  222. 

59  Geo.  3,  c.  94  (Escheats),  38. 

5  Geo.  4,  c.  39  (British  Museum,  Charity),  222, 

6  Geo.  4,  c.  16  (Bankruptcy),  ii.  31,  n. 
6  Geo.  4,  o.  17  (Escheats),  38. 

9  Geo.  4,  c.  31  (Petit  Treason),  37. 

c.  42  (Church  Building),  59,  221. 
c.  85  (Charity),  201. 

10  Geo.  4,  c.  25,  s.  37  (Greenwich  Hospital  Charity),  222. 

1  Will.  4,  c.  40  (Executors,  Next  of  Kin),  56,  69,  535. 

c.  46  (Illusory  Appointments),  ii.  246. 

c.  47  (Right  of  Action  of  Covenant  against  Devisees),  ii,  552, 
586,  589,  n, 

2  &  3  Will.  4,  c.  40  (Wills  of  Soldiers  and  Seamen),  92. 

c.  115  (Roman  Catholic  Disabilities  Removal),  190,  192,  n. 

3  &  4  WiU.  4,  c.  9  (Royal  Naval  Asylum  Charity),  222. 

c.  27  (Limitation  of  Actions),  672. 
c.  74  (Fines  and  Recoveries),  565. 
c.  104  (Real  Estate  made  Assets),  423,  ii.  553,  587,  589,  n. 

641,  645. 

c.  105  (Dower),  441. 
c.  106  (Inheritance),  70,  615,  ii.  55,  72,  80,  304,  590. 

4  Will.  4,  c.  38  (St.  George's  Hospital  Charity),  222. 
6  &  7  Will.  4,  c.  70  (Conveyances  for  Schools),  222. 

1  Yict.  c.  26  (Wills),  see  print  of  this  Act,  ii.  773. 

c.  28  (Limitation  of  Actions,  Mortgages),  672. 

I  &  2  Yict.  c.  110  (Insolvents,  Judgments),  ii.  31,  587,  n.,  588. 
4  &  5  Yict.  c.  35  (Copyholds),  54. 

6  &  7  Yict.  c.  37,  s.  22,  (Devise  for  Church-building),  222. 

7  &  8  Viet.  c.  66  (Aliens),  64. 

c.  97,  s.  16  (Charitable  Trusts,  Ir.),  221. 

8  &  9  Yict.  c.  43  (Museums  of  Art  and  Science,  Charity),  222. 

c.  106  (Real  Property),  233,  237,  238,  828,  ii.  78. 

9  &  10  Yict.  c.  59  (Jewish  Disabilities  Removal),  192. 

10  &  11  Yict.  c.  78  (Licences  in  Mortmain),  65,  202. 

c,  83  (Aliens  in  Colonies),  64. 

II  &  12  Yict.  c.  36,  s.  41  (Thellusson  Act,  Scotland),  284. 

12  &  13  Yict.  c.  106  (Bankruptcy),  ii.  31. 

13  &  14  Yict.  c.  65  (Public  Libraries)  222,  n.  (/). 
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STATUTES  CITED— (continued). 
13  &  14  Viet.  c.  94  (Tithes),  222. 
15  &  16  Yict,  o.  24  (Wills,  "  foot  or  end  "),  99,  100. 
17  &  18  Yict.  c.  113  (Mortgage  Debts  primarily  chargeable  on  Land), 

ii.  610. 

20  &  21  Yict.  c.  57  (Assignment  of  Wife's  Personal  Estate),  568,  n. 
23  &  24  Yict.  c.  15,  s.  4  (Probate  Duty  on  Personalty,  appointed, under 

general  power),  3,  n. 
23&    24  Yict.  c.  5  (Probate  Duty  on  certain  Indian  Securities),  3,  n, 

STEWARD,  effect  of  direction  to  devisee  to  employ  particular  person  as, 

375,  et  seq. 
STIRPES  (PER),  legal  or  personal  representatives  when  construed  next  of 

kin  take,  ii.  98. 

See  CAPITA  (PEH) — CHILDREN. 

«  STOCK,"  devise  to  A.  and  his,  gives  a  fee>  ii.  254, 

See  LIVE  AND  DEAD  STOCK. 
STOCK,  in  public  funds 

is  considered  moveable  property,  2. 

how  wills  of,  must  be  executed,  92. 

what  words  pass,  716,  n. 

what  passes  by,  gift  of,  722,  n. 
STRICT  SETTLEMENT, 

limitations  in,  when  directed,  ii.  318, 

direction  to  make,  how  carried  out,  ii.  330. 

usual  limitations  not  departed  from,  ib, 

nor  protectors  appointed,  ib. 

expression  of  intention  to  make,  does  not  control  direct  devise  to  A. 
for  life,  with  remainder  to  the  heirs  of  his  body,  ii.  364. 

mode  of  limiting  chattels  to  go  along  with  freeholds  in,  ii,  548,  549. 

SUBSCRIPTION. 

See  SIGNATUEE, 

SUBSTITUTION, 

gift  by,  whether  impliedly  subject  to  a  qualification  expressly  engrafted 

on  original  gift,  ii.  173. 
of   issue  for  deceased  parents;    so  held  under  joint  gift  to  parent 

and  issue,  ii.  543. 

clause  of,  does  not  let  in  children  of  objects  dead  at  date  of  will,  ii. 
722,  724. 

unless  such  objects  be  persona)  designate,  ii.  72(,f. 
gift  by,  how  affected  by  failure  of  original  gift,  ii.  751. 
See  CHILDBED — DEATH — FAILUBE. 

SUBSTITUTIONAL  legacy,  construction  put  on  gift  of,  172. 

SUCCESSIVELY, 

gift  to  several,  345. 

devise  to  first  and  other  sons  and  their  heirs  successively  creates  estate 
tail,  ii.  433. 
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"  SUCCESSORS,"  devise  to  A.  and  his,  gives  fee,  ii.  254. 

"  SUCH,"  whether  prospective  or  retrospective,  ii.  58,  n. 

and  see  Strutt  v.  Braithwaite,  5  De  G.  &  S.  369 ;  Hope  v.  Potter,  3  Kay 
&  J.  2Q6;  Harley  v.  Mitford,  21  Beav.  280. 

"  SUCH  ISSUE,"  after  a  limitation  to  a  class  of  issue  and  their  heirs, 

refers  to  the  class,  ii.  466. 
after  a  limitation  to  individuals  and  their  heirs,  refers  to  the  heirs,  ib. 

SUPERSTITIOUS  USES, 
what  are,  189,  190. 
devisees  may  be  compelled  to  disclose  whether  they  take  for,  190. 

SUPPLYING  WORDS, 
rule  as  to,  456. 

"  die,"  read  as  "  die  without  issue"  ib. 

words  when  supplied  to  produce  uniformity  in   separate  devises,  456 
et  seq. 

e.  g.  "without  issue,"  read,  "  without  leaving  issue,"  456,  457. 
"under  twenty-one"  supplied,  457. 

"  on  marriage,"  read,  "  at  twenty-one  or  marriage,"  458. 
"  dying,"  read,  "  dying  without  leaving  a  child,"  ib. 
to  provide  for  an  alternative  event  obvious,  though  not  expressed,  459. 
object  of  "  further  "  devise  supplied  by  reference  to  preceding  devise, 

460. 
devise  to  "  second  and  other  sons  successively"  held  to  include  first 

son,  460,  461. 
words  of  limitation  in  one  devise  not  to  be  applied  to  a  distinct  devise, 

462,  463,  465. 
where  clauses  are  numbered,  words  of  limitation  at  the  end  of  clause 

applied  to  several  devises  in  the  clause,  466. 

"  die  without  issue,"  when  read  as  "  die  without  leaving  issue,"  ii.  425. 
See  DIE  WITHOUT  ISSUE. 

SURNAME,  gift  to  person  of  a  particular,  construed  as  a  gift  to  a  person  of 
a  particular  "  name,"  semb.  ii.  131. 

SURRENDER 

of  copyholds  to  use  of  will, 

necessary  before  55  Geo.  3,  c.  192,  50,  632,  635. 

was  the  operative  conveyance  not  the  will,  ib. 

notwithstanding,  legal  estate  descended  to  the  heir,  51. 

necessary  notwithstanding  previous  surrender  by  way  of  mortgage,  ib, 

made  will  operate  as  severance  of  joint  tenancy,  ib. 

bar  of  freebench,  ib. 

of  another  person  surviving  testator,  whether  a  severance,  ib  n.  (w). 
omission  of,  supplied  by  55  Geo.  3,  c.  192,  ib. 
formal  only,  supplied  by  that  statute,  ib. 
by  feme  coverte,  not  supplied  by  that  statute,  ib. 
custom  not  to,  bad,  qu.,  ib. 
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SURRENDER— (continued} . 

not  presumed,  ib. 
brought  them  within  devise  in  previous  will,  52. 

notwithstanding  use  of  the  word,  "shall,"  ib. 
not  necessary  since  I  Yict.  c.  26,  54. 
whether  equitable  interest  in  copyholds  passed  by  general  devise  of  real 

estate  without,  634. 

of  lease,  power  in  trustees  to  accept  prevents  legal  estate  from  passing 
out  of  them,  ii.  281. 

See  COPYHOLDS— GENERAL  DEVISE. 

SURVIVOR, 

gift  to,  for  life,  whether  implies  a  gift  to  those  dying  first  for  life,  506. 

gift  over  on  death  of,  when  creates  estate  by  implication,  507. 

not  construed  as  "  other,"  without  aid  from  the  context,  ii.  648—656. 

either  to  include  objects  already  dead,  or  subsequently  born,  ii.  650. 

although  elsewhere  associated  with  "  other,"  ii.  651. 

or  the  event  is  death  combined  with  a  collateral  event,  ii.  653. 
construed  as  "  other,"  where  there  is  an  ulterior  gift  over  on  the  death 

of  all  in  a  given  manner,  ii.  656—658. 
readiness  of  courts  to  construe,  as  "  other,"  ii.  658. 
cases  in  which  "  survivor"  has  been  construed  "  other,"  ii.  658 — 660. 
not  read  "  other,"  if  gift  thereby  becomes  too  remote,  ii.  501  n.  660. 

See  SURVIVORS. 

SURVIVORS, 

TO  WHAT   PERIOD   GIFT    TO,  FOLLOWING  A  PREVIOUS  ABSOLUTE  GIFT  IS 
TO  BE  REFERRED, 

1.  "Where  the  gift  is  not  expressly  contingent, 
(a.)  Immediate  gift, 

at  the  testator's  death,  ii.  672,  673. 

notwithstanding  charge  of  annuities,  ib. 
(6.)  Where  the  gift  is  not  immediate, 

Formerly  referred  to  testator's  death  as  well  in  gifts  to  indi- 
viduals, ii.  673—678. 

as  to  classes,  ii.  678. 
except  where  subject  of  gift  was  the  produce  of  a  future  sale, 

ii.  680. 
or  another  gift  to  survivors  expressly  referred  to  period  of 

distribution,- ii.  682,  683. 

Now  referred  to  the  period  of  distribution  as  to  personalty  (Cripps 
v.  Wolcott],  ii.  685—688. 

whether  such  period  be  the  death  of  the  testator,  or  the  deter- 
mination of  the  previous  interest,  i.  e.  whichever  happens 
last,  ii.  688. 
and  whether  prior  interest  is  under  the  will  or  independent  of 

it,  ii.  689. 
whether  different  rule  prevails  as  to  real  estate  1  ii.  689. 
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SURVIVORS— (continued}. 

exceptions  to  the  rule, 

where  general  gift  to  survivors  is  explained  by  special  one, 

ii.  690. 

where  ultimate  gift  over  if  all  die  under  twenty-one,  ib. 
where  issue  of  "  survivors"  is  substituted  in  place  of  parents 
who  may  die,  ii.  691. 

or  other  gift  over  on  death  of  any  of  the  "  survivors,"  ib. 

g,    Where  the  gift  is  expressly  contingent^ 
(a.)  Where  the  gift  is  not  immediate, 

not  indefinite,  but  confined  to  period  of  distribution,  as  the 
death  of  the  tenant  for  life,  ii.  692,  693,  694. 

except  where  primary  gift  is  contingent  on  the  event 

corresponding  to  the  gift  over,  ii.  694. 
(&.)  Where  the  gift  Vs  immediate, 

referred  to  testator's  death,  ultimate  gift  over  being  in  case  all 

died  before  testator,  ii.  693. 

(c.)  Whether  if  contingency  happen  before  the  period  of  distribu- 
tion legatee  must  survive  that  period,  ii.  694. 
semb.  not,  where  gift  is  of  the  "  share  "  of  deceased  legatee, 

ii.  694,  695. 
but  must,  where  on  contingency  happening  the  whole  fund  is 

dealt  with,  ii.  696. 

in  either  case  legatee  must  survive  testator,  ii.  695. 
"  survivor"  must  survive  period  of  distribution  where  there  is 
ultimate  gift  over  on  death  of  all  before  that  period,  ii. 
696,  697. 

(d).  Of  two    events,    referred  to  event    personal  to   legatee   in 

preference  to  period  of  distribution  not  being  personal,  ii.  696, 697. 

a  fortiori  where  primary  gift  is  contingent  on  the  personal 

event,  ii.  698. 

secus,  where  ultimate  gift  over  on  death  of  all  before  period 
of  distribution,  ib. 

or  where  there  is  no  help  from  the  context,  ii.  699. 

WHERE  PRIOR  GIFT  IS  FOR  LIFE  ONLY. 

period  of  survivorship  is  indefinite,  ii.  692,  693. 

especially  where  there  is  a  final  gift  over  on  death  of  the  last 

survivor,  ii.  699. 

gift  to,  not  necessarily  inconsistent  with  tenancy  in  common,  ii.  700. 
devise  to  A.  and  B.  and  their  heirs  and  the  survivor,  construed  to  make 

the  inheritance  joint  leaving  the  freehold  several,  ii.  700,  701,  702. 
devise  to  A.  and  B.  and  the  survivor,  equally  between  them  and  their 
heirs,  held  survivor  to  share  equally  with  the  heirs,  700,  sed  qucere. 
See  SURVIVORSHIP— ACCRUED  SHARE — DEATH. 

SURVIVORSHIP, 

not  inconsistent  with  tenancy  in  common,  ii.  700, 

but  in  devise  of  the  inheritance  to  several  as  tenants  in  common, 
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SURVIVORSHIP—  (continued). 

Words  of  survivorship  sometimes  confined  to  the  inheritance,  iii 
700,  701. 

"  with  benefit  o/,"  how  construed  with  reference  to  the  period  of  sur- 
vivorshipi  ii.  676,  693,  n.,  700. 


TAIL—  See  ESTATE  TAIL. 

TEARING, 

revocation  of  will  by,  121,  131. 
includes  cutting,  131. 

See  OBLITERATION  —  REVOCATION. 

TECHNICAL  EXPRESSIONS  construed  strictly,  ii.  344,  46& 
See  HEIRS  OF  THE  BODY. 

"  TEMPORAL,"  685,  n>  (s}. 

TENANT  AT  WILL,  direction  to  devisee  to  permit  occupation  by^  whether 
obligatory,  375. 

TENANT  FOR  LIFE, 

OF  RESIDUARY  PERSONAL  ESTATE, 

1.  Where  there  is  a  trust  for  conversion, 

to  what  income  entitled  during  first  year  after  testator's 

death,  571. 
not  entitled  to  income  of  fund  required  for  legacies  till  pay- 

ment is  made,  571,  n. 

to  what  income  entitled  where  there  is  a  direction  to  accumulate 
till  conversion,  573. 

where  there  is  a  conversion  within  the  year,  574. 

where  conversion  is  omitted  to  be  made,  ib. 

where  the  property  is  reversionary,  575,  576, 

where  conversion  cannot  be  made  for  defect  in  title,  &c.> 

576. 
when  bound  to  refund  excess  of  income  received  through  non- 

conversion,  575,  n. 
what  income  entitled  to  from  reversionary  interest,  576. 

2.  When  there  is  no  express  trust  for  conversion, 

general  rule,  577,  578. 

income  payable  to,  during  first  year  after  testator's  death, 

578. 

subsequently  to  first  year,  ib. 

in  case  of  reversionary  interests,  578,  n. 
effect  of  testator  dying  and  his  property  being  situated  out  of 

jurisdiction,  and  afterwards  property  coming  within  juris- 

diction, 578,  n. 
income  payable  to,  in  case  of  precariously  situated  but  not 

wasting  property,  578,  579. 
when  entitled  to  enjoyment  in  specie,  579  et  seq. 
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TENANT  FOR  LIFE— (continued). 

entitled  to  whole  produce  of  wasting  property  bequeathed  in 

specie  and  sold  with  his  consent  if  it  would  have  expired  in 

his  lifetime,  586. 

contra  where  tenant  for  life  is  himself  cestuique  vie,  ib. 
of  share  in  partnership   not   entitled  to  increase  of  capital 

made  during  his  life,  586. 

TENANT  IN  TAIL, 

after  possibility,  &c.,  woman  not,   till    nine    months   expired   from 

husband's  decease,  ii.  317,  318. 
chattels  limited  simply  to  go  along  with  freeholds,  vest  absolutely  in, 

on  birth,  ii.  548. 
See  ALIENATION — ESTATE  TAIL — CHATTEL. 

TENANTS  IN  COMMON  may  devise,  41. 

See  COMMON  (TENANTS  IN) — ESTATE  TAIL. 
"TENEMENTS"  includes  every  species  of  realty,  738. 

TERM  OF  TEARS, 

becomes  attendant  where  trusts  fail  or  are  satisfied,  543. 
or  where  no  trusts  declared,  544. 
See  LEASEHOLDS. 

TESTAMENTARY, 

what  instruments  have  been  held  to  bo,  12  et  seq. 
words  of  present  gift  do  not  make  an  instrument,  21. 

"  THEN," 

whether  a  word  of  time  or  of  inference,  ii.  127,  499. 

or  merely  of  addition,  ii.  565,  n. 
when  of  time,  to  what  period  referable  in  a  gift  to  persons  "then" 

living,  722,  n.,  ii.  142  n.  Wollastorfs  settlement,  27  Beav.,  642. 
to  what  time  points  when  occurring  after  successive  limitations  for  life, 
807,  n.  (c). 

"  THEREUNTO  ADJOINING,"  what  included  in,  745. 
"THEREUNTO  BELONGING,"  what  included  in,  743,  and  see,  391. 
"  THINGS"  will  pass  personal  estate,  715. 

TIME, 

at  which  a  will  speaks, 

generally,  298,  et  seq.,  see  PEEIOD. 

as  regards  the  rule  in  Rose  v.  Bartlett,  643. 

Wild's  case,  ii.  329. 

computation  of,  where  condition  is  to  be  performed  within  stated  time, 
ii.  4. 

See  ACCUMULATION— AGE— DAY— PERIOD. 

TOMB, 

bequest  for  repair  of  testator's,  not  charitable,  194. 
contra  if  for  testator's  family,  ib. 
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TRAITOR  cannot  make  a  will,  37. 

TRANSPOSITION, 

of  words  and  clauses,  466  et  seq. 

clauses  otherwise  senseless,  when  rendered  consistent  by,  467. 

not  made  if  clauses  capable  of  any  meaning  as  they  stand,  467,  n. 

of  names  of  two  subjects  of  devise,  to  suit  the  circumstances,  468,  469. 

same  as  to  objects  of  devise,  469,  470. 

TREATY  WITH  FOREIGN  COUNTRY,  how  testamentary  power  affected 
by,  5. 

TRUST, 

paper  signed  by  trustee  operative  as  admission  of,  25,  n.  (q]  87,  n.  (y). 
secret,  for  charity,  devisees  may  be  compelled  to  disclose,  190,  212. 

enforced  against  heir  or  devisee  by  parol  evidence,  25  n.  (<?), 

384. 

what  words  sufficient  to  create,  354  et  seq. 
precatory  words,  when  they  create,  356  et  seq. 
doubtful  expressions  which  create,  358. 
precatory  words  added  to  gift  for  donee's  "own  use"  do  not  create, 

360,  361,  362. 

doubtful  expressions  which  do  not  create,  363,  364,  365. 
when  gift  for  a  purpose  creates  obligatory  trust  for  that  particular 

purpose,  367. 
where  purpose  is  not  for  benefit  of  donee  alone,  three  constructions, 

368  et  seq. 

1st,  complete  trust,  369. 
2nd,  discretion  liable  to  be  controlled,  370. 
3rd,  no  trust,  372. 
gift  to  H.  to  dispose  of  among  her  children,  or  for  benefit  or  maintenance, 

&c.,  of  her  children,  when  it  creates,  369,  370. 
gift  to  A.  to  enable  him  to  bring  up  his  own  or  B.'s  children,  does  not 

create,  370,  371. 
distinction  between  gift  to  A.  to  provide  for  his  children  and  gift  upon 

trust  for  his  children,  372,  373. 
direction  to  permit   tenants  to  continue  in  occupation,   whether  it 

creates,  375. 
direction  to  employ  particular  steward  or  receiver,  whether  it  creates, 

375,  376. 

parol  evidence  admissible  to  repel  resulting,  385. 
distinction  between  devise  for  and  devise  subject  to  particular  purpose, 

529,  533. 

to  sell  to  certain  persons,  effect  of,  532. 
effect  of  expressions  of  kindness  on  question  whether  devisee  is  to  hold 

as  trustee,  534. 

effect  of  describing  devisee  by  relationship,  ib. 
effect  of  devisee  being  infant  or  married  woman,  536. 
word  "  trust "  not  necessary  to  create,  533. 

See  EXECUTORY  TKUST— CHAEITY— HEIE— RESULTING  TEUST. 
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TRUSTEE, 

legacy  to,  as  a  mark  of  respect  not  revoked  by  substitution  of  another 

trustee,  165. 

devises  by — Sec  MORTGAGEE. 
devisee    of,   cannot    exercise    purely    discretionary  powers   given  to 

trustee,  673. 

as  to  powers  of  sale,  qua3re,  674  et  seq. 
devisee  can  exercise  power,  when  given  to  the  trustee  and  his  assigns^ 

676. 

the  power  can  be  exercised  only  by  him  who  has  the  estate,  676. 
where  the  power  is  given  to  the  trustee  and  his  heirs,  the  heir  and 

devisee  cannot  together  exercise  the  power,  677. 
nor  can  the  heir  unless  he  takes  the  estate  as  heir,  ib.  679. 
whether  the  rule  applies  to  leaseholds,  678. 
whether  a  devise  by  a  trustee,  where  the  devisee  cannot  exercise  the 

powers  of  the  trust,  is  a  breach  of  trust,  679,  680, 
See  TRUSTEES. 

TRUSTEES, 

liability  of,  where  there  has  been  neglect  Or  omission  to  make  proper 

investments,  575,  n. 
under  will  may  claim  conveyance  of  legal  estate,  though  trusts  fall  or 

are  satisfied,  and  there  is  no  heir,  548. 

paper  signed  by  operating  as  admission  of  trust,  25,  n.  (q.),  87,  n.  (?/). 
Whether  devise  to,  to  use  of,  operates  under  statute  of  uses,  ii.  268. 

tfo  NOT  take  legal  estate  under  devises 

to  them  to  use  of>  or  in  trust  for  A.,  where  they  have  no  duty  to 

perform,  ii.  270. 
to  them  in  trust  to  permit  A.  (not  being  a  feme  coverte)  to  receive 

rents,  ii.  272, 

to  them  in  trust  to  pay  to  or  permit  A.  to  receive  rents,  ib. 
to  them  in  trust  subject  to  debts  and  legacies  for  A.,  ii.  275. 
to  them  in  case  personalty  deficient  upon  trust  to  raise  money  for 

debts,  &c.,  where  there  is  no  deficiency,  ii.  276. 
to  them  with  power  to  grant  leases  for  twenty-one  years,  ii.  281  n. 

1)0  take  the  legal  estate  under  devises 

to  use  of  them  in  trust  for  A.,  ii.)  268,  269. 

to  them  in  trust  for  A.,  with  direction  to  pay  taxes  and  repairs, 
ii.  271. 

to  apply  rents  for  maintenance,  ii,  272* 
to  receive  and  pay  over  rents,  ib. 
in  trust  to  support  contingent  remainders,  and  to  permit  A.  to 

receive  rents,  ii.  273. 

in  trust  to  permit  feme  coverte  to  receive  rents  for  separate  use,  ib. 
to  permit  A.  to  receive  rents,  her  receipts,  "  with  approbation  of 

trustees,"  to  be  good,  ii.  274. 
to  permit  A.  to  receive  net  profits,  ib. 
in  trust  to  sell  or  convey,  ib. 
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in  trust  to  raise  money  for  debts  in  case  personal  estate  deficient, 

where  the  personalty  is  deficient,  ii.  276. 
and  where  the  contingency  of  the  personal  estate  being  insuf- 
ficient is  not  expressed,  whether  it  prove  insufficient  or 
not,  ib. 
to  them  in  trust  with  power  of  granting  leases  for  indefinite  terms 

(upon  the  context),  ii.  278,  279,  280. 
to  them  with  power  to  accept  surrenders  of  leases,  ii.  281. 
appointment  of  "  trustees  of  inheritance,"  ib. 
appointment  of  trustees,   "  so  far  as  necessary  to  perform  the 

trusts,"  ii.  281,  282. 

appointment  of  trustees  "  to  see  justice  done,"  ii.  282. 
appointee  of  use  takes  legal  estate,  independently  of  his  duties  as 

trustee,  ii.  284. 

under  devises  of  copyholds  to  them  to  use  of  or  in  trust  for  A.,  ib. 
same  as  to  leaseholds,  ii.  285. 
take  legal  estate  in  fee-simple 

in  cases  where  purposes  of  trust  could  not  be  satisfied  by  limited 

estate,  ii.  289. 

as  where  successive  life  estates' for  separate  use,  ib. 
where  devise  includes  other  property  in  which  trustees  take  legal 

estate,  ii.  294. 

where  there  are  contingent  remainders,  quaere,  ii.  293. 
take  legal  estate  during  limited  period  only  under  devises 

to  them  in  trust  to  secure  annuity,   and  for  children  during 

minority,  and  then  to  children,  ii.  271. 
to  them  of  copyholds,  in  trust  for  minor,  and  to  be  transferred  to 

him  at  twenty-one,  ib. 
to  them  upon  trust  to  let  and  pay  debts,  &c.,  and  after  payment, 

to  A.,  ii.  280. 
in  trust  to  apply  rents  during  life  of  A.,  and  afterwards  in  trust 

for  B.,  ii.  282. 

in  trust  to  pay  debts  and  legacies,  ii.  286,  287. 
in  trust  to  raise  a  sum  of  money,  ii.  287. 
upon  trust  to  preserve  contingent  remainders  if  no  other  purpose  to 

be  satisfied,  ii.  292,  293. 
take  no  estate  under  devise  of    equitable   estate  to  use  of  them  in 

trust  for  A.,  ii.  286. 
effect  in  such   a  case  of  imposing  an  active  duty  on  the 

trustees,  ib. 
Since  the  stat.  1  Viet.  c.  26. 

what  estate  trustees  take,  ii.  295,  296,  297. 

TRUSTEES  TO  PRESERVE, 

contingent  remainders,  when  necessary  notwithstanding  8  &  9  Yict. 

c.  106,  s.  8,  828. 

effect  of  limitation  to,  in  preventing  heirs  from  taking  by  descent,  ii.  336. 
See  CONTINGENT  REMAINDEES. 
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TRUST  ESTATES,  usual  course  as  to  devolution  of,  by  devise,  41,  n. 
See  MORTGAGEE — TRUSTEE. 

TURKEY— See  OTTOMAN  EMPIRE. 

U. 

ULTERIOR  ESTATES—  See  ACCELERATION. 
ULTERIOR  GIFT — See  GIFT  OVER— FAILURE. 

UNATTESTED  CODICIL, 

when  made  valid  by  subsequent  attested  codicil,  108. 
since  1  Yict.  c.  26,  does  properly  come  under  description  of  codicil,  110. 
See  CHARGE — REVOCATION. 

UNBORN  PERSON,  gift  to,  for  life,  when  valid,  261. 

See  CHILDREN— CLASS— POSTHUMOUS  CHILDREN. 

UNCERTAINTY, 

OF   SUBJECT, 

in  case  of  gift  of  "  all,"  331. 

of  indefinite  part,  void,  332. 

of  an  indefinite  sum  to  executors  for  their  trouble, 
amount  will  be  ascertained,  ib. 

so  also  in  case  of  gift  for  maintenance  of  children, 
ib. 

"of  3000?.  or  thereabouts,"  to  be  raised  by  accu- 
mulation, ib. 

where  amount  is  stated  differently  in  different 
places,  332,  333. 

of  share  of  land  resulting  in  opinion  and  not  in  fact, 
333. 

of  shares  to  be  determined  by  person  not  named, 
334. 

of  definite  amount  to  be  selected  by  donee,  335. 

of  indefinite  part  to  be  selected  by  donee,  ib. 

of  "  a  close  W.,"  there  being  two,  ib. 

of  "  a  sum  not  exceeding  100/.,"  ib. 

of  "  501.  or  100?.,"  ib. 

of  what  shall  not  be  disposed  of  by  a  prior  legatee, 

335,  336. 

of  what  a  prior  legatee  does  not  want,  ib. 

of  gift  over  on  death  of  a  prior  legatee  intestate,  ib. 

of  what  shall  be  left  at  death  of  A.,  a  tenant  for  life, 

336,  337. 

of  what  shall  be  left  at  decease  of  A.,  the  tenant  for 
life,  336,  337. 

of  what  shall  be  left,  preceded  by  a  power  of  appoint- 
ment, 337. 

of  the  whole  except  an  uncertain  part,  338. 

of  what  remains  after  deducting  uncertain  part,  ib. 
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of  what  remains  after  providing  for  object  illegal  or 

unascertainable,  338 — 340. 

of  certain  sum,  together  with  further  uncertain  sum, 
good  as  to  the  former,  341. 

OP  OBJECT, 

in  case  of  gift  to  one  of  the  sons  of  A.,  341,  342. 
to  poorest  of  kindred,  342. 
to  several,  blank  being  left  for  one  name,  342. 
to  class  with  exception  of  unascertained  person,  ib. 
to  A.  or  B.,  343,  344. 
by  incomplete  or  uncertain  reference  to  other  uses, 

344,  345. 
to  person  to  be  ascertained  by  future  act  of  testator, 

345. 

Ibo  several  successively,  345,  346. 
to  one  child  of  A.,  347. 
to  an  object  of  which  more  than  one  answer  the 

description-,  347,  348. 
to  each  of  two  objects  where  there  is  only  one  to 

answer  the  description,  348. 
to  uncertain  charitable  object,  196,  223,  347. 
See  CHARITY — CT  PEES. 

OP  DESCRIPTION  OF  SUBJECT  OR  OBJECT, 

all  particulars  need  not  be  correct,  348. 

mistake  in  locality,  348,  349. 

leasehold  described  as  freehold,  349. 

misnomer  of  corporations,  ib. 

correct  name  generally  overrules  incorrect  description,  350. 

but  description  may  be  such  as  to  overrule  name,  350,  351. 

or  may  be  such  as  to  explain  mistake,  352. 

cases  of  mistakes  in  gifts  to  children,  ib.,  ii.  178. 

where  part  of  description  applies  to  one  person  and  part  to 

another,  353. 

reference  to  locality  must  refer  to  or  define  boundary,  ib. 
cases  where  only  one  claimant  and  where  two,  353,  354. 

OF  INTERESTS   CREATED. 

case  of  trust  created  but  no  objects  defined,  354,  355,  356. 

gift  subject  to  further  disposition,  355. 

precatory  words  will  in  general  create  a  trust,  356,  357. 

so  words  of  confidence,  358. 

certainty  of  object  not  necessary  to  create  trust,  if  testator 

thought  there  was  a  certainty,  359. 
where  gift  is  to  "absolute  use,"  "own  use,"  &c.,  no  trust 

created  by  precatory  words,  360,  361,  362. 
expressions  of  good  will  raise  no  trust,  362. 
instances  of  words  too  indefinite  to  create  a  trust,  363,  364,  3t>5. 


916  INDEX. 

UNCERTAINTY— (continued.) 

where  the  property  referred  to  by  precatory  words  is  not  clear, 

365. 
difference  in  result  between  trust  not  being  created  or  being 

created  for  uncertain  objects,  367. 
gift  being  for  a  purpose  for  benefit  of  donee,  purpose  is  not 

obligatory,  367. 

where  quantum  of  interest  is  left  to  discretion  of  trustees,  368. 
where  purpose  is  not  for  benefit  of  donee  alone,  three  construc- 
tions, 368,  et  seq. 
1st,  complete  trust  created,  369. 
2nd,  discretion  liable  to  be  controlled,  370. 
3rd,  no  trust,  372. 

gift  to  A.  to  bring  up  and  maintain  B.  no  trust,  373. 
what  words  render  it  obligatory  to    employ  a    particular 
steward  or  bailiff,  375,  376. 
See  HEIR— RESULTING  TRUST— TRUST. 

UNDISPOSED-OF  INTERESTS, 

destination  of,  in  property  directed  to  be  converted,  586,  595. 
operation  of  residuary  devise  on,  593,  607,  609. 

of  residuary  bequest,  in  regard  to  personalty,  593,  725. 

See  GENERAL  DEVISE — "  RESIDUE  " — RESIDUAEY  BEQUEST. 

UNITARIAN  minister,  bequest  for,  good,  19Q. 

"UNMARRIED," 

whether  it  means  "  never  having  been  married  "  or  "  unmarried  at  the 

time,"  486,  489. 
period  to  which  the  term  refers,  ii.  192,  n. 

"UNSETTLED  LANDS,"  devise  of,  what  passes  by,  621. 
USE — See  LEGAL  ESTATE — TEUSTEES. 

"USE  AND  OCCUPATION,"  devise  of,  gives  an  estate  in  the  lands  not 
conditional  on  personal  occupation,  757. 

Y. 
VAULT.     See  TOMB. 

YENTRE  SA  MERE,  ii.  171,  223. 

See  CHILDREN — ILLEGITIMATE  CHILDREN — POSTHUMOUS  CHILDREN. 

YENDOR,  difference  between,  and  a  trustee,  as  regards  devise  of  legal 
estate,  669. 

"  VEST," 

effect  of  declaration  that  devise  or  bequest  shall  "  vest"  at  a  particular 

time,  771,  772,  806,  806,  n.  (b). 
in  what  cases  "  vested  "  means  "  payable  "  or  "  indefeasible,"  806. 

VESTING, 

of  leaseholds  devised  with  freeholds  in  strict  settlement  must  be  in 
first  tenant  in  tail  by  purchase,  254. 
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VESTING— (continued}. 
general  rule  as  to,  758. 

of  estates  at  earliest  possible  period,  favoured,  758,  ii,  77, 114  et  seq.  201. 

devise  or  bequest  to  one,  simply,  vests  in  him  at  testator's  death,  758, 792. 

to  A.  for  life,  and  at  his  decease  to  B.,  vests  in  B.  immediately,  ib. 

of  a  remainder  or  reversion  after  determination  of  a  pre-existing 

estate,  vests  immediately,  759,  764 . 
effect  of  misdescribing  the  event  on  which  it  depends,  ib. 
gift  "  in  default"  or  "for  want"  of  prior  objects  is  equivalent  to  gift 

"  in  remainder,"  ib. 
remainder  after  death  of  A.  without  issue,  vests  immediately  if  A.  die 

before  testator,  though  he  leave  issue,  760. 
gift  over  on  contingent  determination  of  prior  estate,  is  contingent,  if 

prior  estate  takes  effect,  761. 
gift  to  widow  during  widowhood,  and  if  she  marry  over,  gift  over  takes 

effect  on  widow's  death  unmarried,  ib. 
queer e  where  the  prior-gift  is  for  life  of  widow,  762. 
gift  until  bankruptcy  and  on  bankruptcy  over,  gift  over  held  to  take 

effect  on  death  without  bankruptcy,  764. 

devise  or  bequest  "if"  or  "  when "  devisee  or  legatee  attains  a  parti- 
cular age  standing  alone  is  contingent,  764. 
otherwise  if  there  be  a  gift  till  he  attain  that  age,  and  if  or  when  he 

attain  it  to  him,  764,  765. 
and  words  of  apparent  contingency  will  be  referred  to  possession  merely, 

766. 
if  the  words  of  contingency  can  be  read  as  meaning  "  subject  to  the 

prior  limitations  "  they  will  be  so  read,  768. 
devise  to  "  A."  if  he  attain  21  is  made  vested  by  gift  over  in  alternative 

event,  769. 

same  rule  holds  whether  the  devise  be  to  an  individual  or  to  a  class,  770. 
and  though  another  event  be  associated  with  dying  under  twenty- 
one,  ib. 

and  in  the  case  of  executory  trusts,  ib. 
but  not  if  the  will  expressly  declares  that  the  interests  shall  not  vest 

(see  YEST),  771. 

or  that  they  shall  vest  at  another  specified  time,  771. 
or  if  devisee  has  a  condition  precedent  to  perform,  semb.,  772. 

but  such  condition  not  implied   in    a  devise    to    one  upon 

"  his  securing  an  annuity  "  on  the  devised  lands,  ib. 
nor  does  the  rule  apply  if  the  prior  gift  be  to  persons  "  who  shall 

attain  "  a  given  age,  773  et  seq. 
devise  after  payment  of  debts  confers  a  vested  interest,  subject  to  the 

charge,  778. 
devise  clearly  contingent,  so  held  notwithstanding  absurd  consequences, 

778  et  seq.,  787,  n.  (I}. 
limitation  over  construed  strictly  and  to  fail  event  not  having  happened, 

780. 

and  though  the  contingent  terms  arise  from  testator's  misconception  of 
his  interest,  781. 
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exception,  where  holding  devise  contingent  would  defeat  the  expressed 

intention,  782. 

previously  vested  gift  not  divested  without  clear  intention  so  to  do,  784. 
all  the  events  upon  which  substituted  gift  depends  must  happen,  785 

et  seq. 
gift  to  several,  and  if  any  die  in  A.'s  lifetime  to  the  survivors,  if  none 

survive,  prior  gift  remains  absolute,  785,  786. 
to  several,  and  if  only  one  at  stated  time,  to  that  one,  prior  gift 

untouched  if  more  than  one  at  the  time,  787. 
contingency  not  confined  to  one  limitation,  where  the  whole  series  is 

consecutive,  788. 
secus  where  the  contingency  is  owing  to  an  intention  expressed  as  to 

the  particular  estate,  788,  789. 

or  where  the  series  of  limitations  is  not  consecutive,  one  in  re- 
mainder on  another,  789. 
same  principles  apply  to  PERSONAL  LEGACIES  except  where  distinctions 

introduced  by  Ecclesiastical  Courts,  791. 
legacies  payable  out  of  land  follow  the  rules  applicable  to  real  estate, 

791,  792. 
leaseholds  or  money  to  arise  from  sale  of  land  not  land  for  this  purpose, 

791,  n.  (t). 
LEGACY  PAYABLE  OUT  OF  LAND  in  futuro  does  not  vest  till  the  event 

happens,  792. 
unless  the  postponement  has  reference  to  the  convenience  of  the  estate 

only,  ib. 

or  the  testator  declares  it  shall  vest  immediately,  793. 
gift  over  on  contingent  death  of  legatee  favours  vesting,  ib. 
provision  for  event  of  legatee's  death  in  testator's  lifetime  has  like 

effect,  793. 
legacy  contingent  if  such  be  the  intention,  though  payment  apparently 

postponed  for  convenience  of  estate,  794. 

where  no  time  fixed,  legacy  generally  payable  immediately,  ib. 
legacy  payable  within  a  stated  time  not  contingent  on  legatees  surviving 

that  time,  ib. 

distinction  where  legacy  charged  on  a  reversion,  ib. 
legacy  collaterally  charged  on  land  is  subject  pro  tanto  to  rules  applic- 
able to  each  species  of  property,  ib. 
PERSONAL  LEGACY  payable  in  futuro  vests  instanter,  795. 
secus  where  futurity  annexed  to  substance  of  gift,  ib. 

unless  the  payment  only  as  distinguished  from  the  gift  is  future, 

795,  796. 
direction  to  distribute  at  a  given  age  or  time  does  not  suspend  the 

vesting,  795. 
so  of  a  direction  to  pay  after  certain  acts,  not  personal  to  legatee,  have 

been  performed,  796. 

unless  contrary  intention  appear  by  the  will,  795,  796. 
immaterial  whether  direction  to  pay  precede  the  gift,  or  vice  versa, 

796. 
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direction  to  pay  in  an  uncertain  event  (as  marriage)  suspends  the 

vesting,  797. 
where  gift  is  contained  only  in  direction  to  pay  at  a  future  time,  the 

legacy  is  contingent,  ib. 
unless  the  payment  be  postponed  for  the  convenience  of  the  fund  only, 

as  where  there  is  a  previous  life-interest,  798. 

whether  gift  of  principal  for  the  first  time  at  a  future  period,  the  pre- 
ceding gift  being  of  the  income  only,  is  contingent,  801,  n. 
new  words  of  disposition  in  ulterior  gift  do  not  postpone  vesting,  800. 
gift  of  intermediate  INTEREST  to  legatee  vests  an  otherwise  contingent 

legacy,  ib. 
gift  of  intermediate  interest  vests  a  legacy  payable  in  an  uncertain 

event,  801. 
allowance  for  maintenance  of  legatee  out  of  interest  does  not  make 

legacy  vested,  802. 

secus  if  whole  interest  devoted  to  maintenance  of  legatee,  ib. 
gift  of  a  yearly  sum  equal  to  the  interest,  but  not  given  as  interest, 

does  not  vest  legacy,  ib. 
whether  gift  of  whole  interest  during  part  of  intermediate  time  vests 

the  legacy,  ib. 

where  principal  and  interest  blended  in  future  gift,  the  whole  is  con- 
tingent, 803,  804. 

but  the  blending  must  be  clear,  804. 
simple  bequest  not  made  contingent  by  direction  to  accumulate  interest 

during  minority,  ib. 
SEYERANCE  of  a  legacy  from  general  estate  favours  vesting,  though 

gift  be  in  direction  to  pay,  804. 
legacy  at  a  given  age  vests  if  intermediate  interest  be  disposed  of  to 

another  person  (Borastorfs  Case  applied  to  personalty),  805. 
legacy  at  a  future  time  not  vested  by  direction  to  accumulate  interest 

and  pay  it  at  the  same  time,  ib. 

effect  of  express  direction  when  legacy  shall  vest  (seq  "TEST"),  806. 
of  RESIDUARY  BEQUESTS,  courts  favour  the,  806,  807.     But  see  He 

Eddowes,  7  Jur.  N.  S.,  354. 
residue  vested  under  clear  gift  not  made  contingent  by  subsequent 

equivocal  terms,  808. 

but  where  prior  gift  is  equivocal  subsequent  terms  may  be  explanatory,  ib. 
equivocal  gift  to  class  when  consisting  of  several  made  contingent  by 

clearly  contingent  gift  to  class  when  consisting  of  one,  ib. 
equivocal  gift  vested  by  analogous  context,  809. 
equivocal  terms  made  to  constitute  a  vested  bequest  by  use  of  clearly 

contingent  terms  in  same  will,  810. 
effect  of  exception  of  designated  individuals  from  apparently  contingent 

bequest,  ib. 
bequest  is  contingent  where  the  event  is  involved  in  the  description  of 

the  legatee,  ib.  812. 
but  a  bequest  "  as  and  when"  legatees  attain  a  certain  age  maybe 

explained  by  context,  811. 
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gift  on  attaining  certain  age  may  be  contingent,  812. 

effect  of  a  gift  over  in  the  alternative  event,  813,  814. 

where  the  gift  over  is  in  the  alternative  qualified  by  an  additional  con- 
tingency, 816. 

where  real  and  personal  estate  included  in  same  gift  and  real  estate  is 
held  vested,  the  personal  estate  is  also  held  vested,  814,  n.  (a). 

contingent  interest  maybe  transmissible,  816. 

bequest  to  A.  if  B.  die  without  children  vests  in  A.'s  representatives  if 
the  event  happen  after  A.'s  death,  817. 

so  a  bequest  to  children  when  youngest  attains  twenty-one  vests  in 
each  child  as  he  attains  twenty-one,  though  he  die  before  period  of 
division,  ib. 

contra  if  the  bequest  is  of  shares  to  each  child  nominatim,  878. 
See  CONTINGENCY. 

VIDELICET,  724. 

VOID, 

part  of  will  may  be,  and  part  not,  31. 

DEVISES  AND  BEQUESTS  out  of  proceeds  of  trust  for  conversion,  who 
entitled  to,  598  et  seq. 

how  affected  by  1  Viet.  c.  26... 609. 

not  included  in  general  residuary  devise  before  that  statute,  611. 

secus  since  that  statute,  615. 

See  ACCELERATION — LAPSE — UNCERTAINTY. 


W. 

WASTING, 

interests  when  to  be  converted,  578  et  seq. 
right  of  tenant  for  life  to  income  or  corpus  of,  586. 
See  CONVERSION— SPECIE. 

"WHEN," 

effect  of,  in  a  devise,  765,  769,  800. 

WIDOW, 

what  bars  or  puts  her  to  election  in  respect  of  distributive  share  of  per- 
sonalty, 439. 
when  put  to  election  in  respect  of  her  dower,  430  et  seq. 

See  ELECTION. 
when  and  how  far  excluded  by  terms  of  declaration  in  will  or  settlement 

439  n.,  441. 

condition   in   husband's  will  restraining  second  marriage  of,  lawful, 
ii.36. 

See  DOWER — ELECTION — FEME  COVERTE — FREEBENCH — HUSBAND 
AND  WIFE — WIFE. 

WIDOWHOOD,  construction  of  gift  over  after  devise  during,  761. 
See  VESTING. 
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WIFE, 

of  alien  enemy  may  make  a  will,  35. 

of  felon,  ib. 

gift  to,  refers  to  wife  at  date  of  will  if  there  be  one,  303. 

if  there  be  none,  what  wife  it  refers  to,  304. 
surrender  of  copyholds  supplied  in  favour  of,  632. 
misdescription  of  legatee  as,  not  necessarily  fatal  to  the  gift,  ii.  47,  n. 
not  included  in  term  "  family,"  ii.  86. 

or  "relations,"  ii.  111. 

right  of,  to  proportion  of  intestate  husband's  personal  estate  is  by  virtue 
of  the  Statutes  of  Distribution,  ii.  112. 
See    FEME  COVERTE— HUSBAND  AND  "WIPE— SEPARATE  USE — 

WIDOW. 
WILD'S  CASE, 

rule  in,  ii.  365,  388. 

whether  applicable  to  bequests  of  personal  estate,  ii.  372. 

See  CHILDREN. 
WILL, 

form  of,  12  et  seq. 

in  form  of  deed,  13—16. 

"    of  articles  of  agreement,  14". 
and  deed  together  testamentary,  ib. 
whether  it  includes  codicil  added  thereto,  110. 

WISH,  words  expressing,  when  they  create  a  trust,  356  et  seq. 

WITNESS  to  will, 

effect  of  gifts  to,  in  a  will  of  freeholds,  66,  67. 

in  a  will  of  personalty,  67. 

of  copyholds,  ib. 

where  the  witness  is  supernumerary,  ib. 
gift  to  husband  or  wife  of,  67,  68. 

separate  use  of  wife  of,  68. 
may  take  under  codicil  and  vice  versa,  69, 
may  sign  will  for  testator,  73. 

need  not  be  in  same  house  or  room  as  testator,  81,  82. 
credibility  of,  82  et  seq. 
felon  may  be,  104. 

whether  lunatic  or  idiot  may  be,  104,  105. 
what  a  good  signature  of,  76  et  seq. 
to  will  under  1  Viet.  c.  26,  need  not  be  credible,  68,  104. 

See  ACKNOWLEDGMENT — ATTESTATION — CREDIBILITY — PRESENCE 
— SIGNATURE. 

WORDS,  what,  carry  real  estate,  681. 
See  REAL  ESTATE. 

"  WORLDLY  GOODS,"  711. 

WRITINGS 

not  testamentary,  in  what  way  they  may  affect  will,  25,  n.  (q). 
VOL.  ii.  3  o 
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Y. 

"YOUNGER  BRANCHES,"  ii.  88. 

YOUNGER  CHILDREN, 

in  parental  provisions  held  to  mean    children   unprovided  for,    ii. 

188,  189. 

exclusively  of  a  younger  child  otherwise  provided  for,  ib. 
rule  applies  wherever  the  estate  comes  to  the  child,  thou  gh  the 

entail  has  heen  barred,  ii.  186,  190. 
is  confined  to  parental,  or  loco-parental  provisions,  ii.  190. 
whether  applicable  to  devises  of  real  estate,  ii.  191. 
gift  to,  held  to  apply  to  an  only  child,  ii.  192. 
immediate  gift  to,  applies  to  such  as  answer  description  at  testator's 

death,  ib. 

gift  in  remainder  to,  applies  to  same  persons,  semb.,  ib. 
but  parental  provision  for,  is  subject  to  an  implied  condition  that  they 

do  not  become  elder  children,  ii.  193. 

applicable  to  such  as  answer  description  when  portion  is  pay- 
able, ib. 
effect  when  younger  child  becomes  elder  without  taking  the  estate, 

ib.,  n. 
gift  to,  how  far  rules  for  ascertaining  class  in  future  gift  to  "  children" 

applicable  to,  ii.  194. 
time  for  ascertaining,  fixed  by  exclusion  of,  or  gift  to,  the  elder  at  a 

stated  period,  ii.  195,  196. 

effect  of  excluding  the  youngest  child,  ii.  197,  n, 
gift  over  in  specified  events  prevents  exclusion  of  a  child  from  gift  to, 

in  any  other  event,  ii.  198. 

time  of  vesting  is  the  time  of  ascertaining,  ii.  199. 
a  son  de  facto  eldest  (as  to  the  estate),  not  entitled  to  share  in  younger 

children's  portions  though  liable  to  be  superseded,  ii.  200. 
but  becomes  entitled  on  an  elder  coming  into  esse,  ib. 
See  CHILDREN". 

"YOUNGEST  CHILD," 

gift  to,  held  to  apply  to  an  only  child,  ii.  192. 

means  youngest  at  time  of  distribution,  semb.,  ii.  197,  n. 


THE   END. 
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